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have  Bometimea  been  confounded;  yet  there  ia  a  clear 
and  essential  distinction  between  them.  Both,  however, 
as  well  as  the  doctrine  of  Election,  ultimately  reat|  as  it 
866ms  to  me,  upon  that  broad  principle  of  equity  which 
refuses  to  admit  double  benefits  to  a  single  recipient,  by 
nusing  a  presumption  that  only  one  benefit  was  intended. 
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Where  A  is  andor  a  prior  obligation  to  bestow  a  par« 
ticalar  kind  of  thing  upon  B,  and  he  afterwards  bestowa 
upon  B  a  different  kind  of  thing,  the  question  arises, 
whether  the  latter  benefit  was  intended  as  a  substitute  for 
the  prior  obligation.^  The  whole  would  turn  upon  the 
donor's  intention,  although  that  intent  might  be  pre* 
sumed.  If  the  second  benefit  was  thus  intended  as  a 
substitute,  it  would  be  a  Batisfaction^  and  not  a  perform* 
ance;  the  prior  obligation  would  be  satisfied,  but  not  per* 
formed.  Equity  would  not  permit  the  recipient  to  claim 
both  benefits;  but  since  he  is  not  bound  to  accept  the 
satisfaction  of  the  obligation  existing  in  his  favor,  he  is 
entitled  to  elect  between  them.  On  the  other  hand,  where 
A  is  under  some  positive  obligation,  as  a  covenant,  to 
bestow  a  particular  kind  of  thing  upon  B,  in  a  certain 
specified  manner,  as  by  conveyance,  or  by  will,  and  in* 
stead  thereof  he  either  voluntarily  bestows  the  same  kind 
of  thing  upon  B  in  a  different  manner,  or  else  permits 
the  same  kind  of  thing  to  devolve  upon  B  by  operation 
of  law,  as  by  descent,  or  by  succession,  there  is  clearly  no 
substitution,  and  therefore  no  satisfaction.  Equity,  how* 
ever,  sees  in  such  a  transaction  no  indication  of  an  intent 
that  the  recipient  is  to  enjoy  double  benefits;  it  rather 
sees  a  contrary  intention.  If  the  benefit  actually  given 
to,  or  permitted  to  devolve  upon,  B  was  not  intended  to 
be  a  bounty,  and  was  not  a  substitute  for  and  satisfaction 
of  the  prior  obligation,  then  it  can  only  be  regarded  as  a 
performance,  and  A  must  be  presumed  to  have  intended 
to  perform  the  very  duty  which  he  owed  to  B.  In  such 
a  case  B  obtains  the  very  benefit  which  he  had  a  right  to 
demand, — the  fulfillment  of  the  very  obligation  existing 
in  his  favor, — and  he  has  tiierefore  no  election.  To  sum 
up:  In  satisfaction  a  different  kind  of  thing  is  given» 
with  the  intention  that  it  shall  be  accepted  as  a  substitute 
for  and  in  lieu  of  the  benefit  due  by  the  terms  of  the 

>  See  quotation  from  Goldsmid  t.  Goldimid,  1  Swansl  21 1,  mnU,  in  vol.  1, 
Bote  1,  under  §  521. 
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original  obligation;  and  the  donee  has,  in  general,  a  right 
of  election.  In  performance,  the  same  kind  of  thing  is 
oither  conferred  in  a  different  manner,  or  is  left  to  de* 
volve  by  operation  of  law,  with  the  intention  of  thereby 
fulfilling  the  very  terms  of  the  original  obligation;  and 
there  is  no  right  of  election  on  the  part  of  the  recipient. 
While  this  particular  doctrine  concerning  performance 
ultimately  rests,  in  my  opinion,  upon  the  equitable  prin- 
ciple of  antagonism  to  double  benefits,  it  is  undoubtedly 
the  immediate  and  direct  result  of  the  maxim.  Equity 
imputes  an  intention  to  fulfill  an  obligation.  To  this 
maxim  the  doctrine  has  generally  been  referred  by  text- 
writers  and  judges.^ 

§  679.  Definition.  —  From  the  foregoing  analysis  it 
appears  that  the  equity  of  Performance  should  be  defined, 
or  rather  described,  as  follows:  When  a  person  has  defi« 
nitely  bound  himself  to  do  a  certain  act,  by  which  a  par- 
ticular kind  of  thing  will  be  bestowed  upon  another  in  a 
specified  manner,  and  instead  thereof  he  either  bestows 
the  same  kind  of  thing  upon  the  obligee  in  a  different 
manner,  or  else  permits  the  same  kind  of  thing  to  de- 
volve upon  the  obligee  in  course  and  by  operation  of  law, 
so  that  what  is  thus  done  or  permitted  may  amount  to  a 
complete  or  partial  fulfillment  of  the  existing  obligation, 
then  the  party  will  be  presumed  to  have  done  or  per- 
mitted this  with  the  intention  of  performing  the  very 
obligation  itself  in  whole  or  in  part,  and  the  obligation 
will  be  thus  wholly  or  partially  performed,  as  the  case 
may  be.*  Equity  imputes  to  the  party  an  intention  of 
fulfilling  the  obligation  resting  upon  him,  rather  than  the 
intention  of  violating  that  duty,  or  of  conferring  a  mere 

1  For  an  ezpluiation  of  tlie  maxim,  t.  Smith,  3  Atk.  S23;  Sowden  v.  Sow- 

and  ito  offeot  upon  this  and   other  den,  1  Brown  Oh.  682;  8  P.  Wms.  228, 

dootrinei»   see  anief  voL   1,  9f  420-  note;  Ooldsmid  r.  Ooldsmid,  1  Swanst. 

•422.  211.    The  definition  giren  by  aome 

s  Wilooeka   T.  Wiloooka,  S  Vera,  writen  i%  as  it  nema  to  me,  fanlty, 

56S;  Blandy  t.  Widmore,  1  P.  Wmi.  nnoe  the  terms  are  so  broad  and  mh- 

324;  2  Vem.  709;  2  Lead.  Gas.  Eq.,  4th  oral   that    they  neoessarily  indnde 

Am.  ed.,  883;  Leohmere  ▼.  Earl  of  satisfaotion  as  weU  as  performanea, 

Cbrlis^  8  P.  Wms.  211,  227;  Deacon  8ee,  for  example^  SneU's  iBqnity,  IML 
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bounty.  Equity  thus  says,  not  only  that  a  man  should 
be,  but  that  he  is,  just  before  he  is  generous.  The  case& 
involving  this  doctrine  may  be  arranged,  for  purposes  of 
convenience,  into  two  classes:  1.  Where  a  person  cove* 
nants  to  purchase  and  settle,  or  to  purchase  and  convey^ 
lands,  and  he  afterwards  purchases  such  lands  without 
expressing  any  purpose  for  which  the  purchase  is  made, 
and  does  not  convey  or  settle  them  in  pursuance  of  hi& 
covenant;  2.  Where  a  person  covenants  to  leave  prop^i^ 
erty  by  will,  and  he  does  not  make  the  bequest,  but  oi> 
his  death  the  covenantee  receives  the  same  kind  of  prop<- 
erty  by  succession.  These  two  classes  will  be  examined 
separately. 

g  680.  I.  Covenant  to  Purchase  and  Settle  or  Convey. 
— Where  a  person  covenants  to  purchase  lands  and  settle, 
or  to  purchase  lands  and  convey  them,  and  he  afterwards 
purchases  lands  answering  to  the  description,  —  that  is, 
of  the  same  estate  and  tenure,  —  without  expressing  the 
object  or  purpose  of  making  the  purchase,  and  he  doea 
not  convey  or  settle  in  accordance  with  the  terms  of  his^ 
covenant,  but  dies,  leaving  the  lands  as  part  of  his  estate,, 
and  they  devolve  by  descent  upon  the  covenantee  as  heir 
at  law,  then  the  purchase  and  suffering  the  lands  ta 
descend  will  be  presumed  to  have  been  with  the  intention 
of  performing  the  covenant  in  whole  or  in  part;  the  ac- 
quisition of  the  lands  by  inheritance  will  be  a  total  or 
partial  performance,  as  the  case  may  be;  the  covenantee- 
heir  cannot  specifically  enforce  the  covenant,  so  far  as  it 
has  thus  been  performed,  against  the  covenantor's  estate.^ 

*  Wilcooks  ▼•  Wilcocks,  2  Vem.  and  accurate  itatement  of  the  entire 
5S8;  2  Lead.  Gas.  £q.  833;  Lechmere  ▼•  doctrine;  subsequent  decisions  have- 
Earl  of  Carlisle,  3  r.  Wms.  211;  Dea-  simply  repeated  and  applied  its  rea- 
oon  y.  Smith,  8  Atk.  323;  Tooke  ▼•  soning.  i  shall  therefore  quote  from 
Hastings,  2  Vem.  97;  Sowden  v.  Sow-  this  case  at  some  length;  tnere  is,  in. 
den,  1  Brown  Ch.  582;  Wilson  r.  fact,  but  little  more  to  be  added  for  a 
Pigffot,  2  Yes.  851,  356;  Mathias  y.  full  exposition  of  the  doctrine.  Lord 
MaSiias,  8  Smale  &  6.  552;  Morning-  Lechmere,  upon  his  marriage,  cove- 
ton  y.  Keane,  2  De  Gex  &  J.  292.  nanted  to  lay  out,  within  a  year  after 
The  opinion  in  Lechmere  y.  Earl  of  the  marriage,  thirty  thousand  pounds, 
Carlisle,  3  P.  Wms.  211,  has  uni-  in  the  purchase  of  freehold  lands,  in 
f ormly  been  regarded  as  a  complete  possession,  with  the  consent  of  certain 
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§  581.    Forms  of  the  Oovenant. — The  doctrine  is  not 
confined  in  its  operation  to  any  particular  form  of  cove- 

trnateM  named.  The  lands  thns  pnr-  But  I  do  not  think  the  qneation  of  eat- 
chaaed  he  covenanted  to  settle  in  a  isfaction  properly  falls  within  this 
oertain  manner,  among  6ther  things,  case,  for  here  it  tnms  on  what  was  the 
80  as  to  secnre  an  income  of  ei^t  intention  of  Lord  Lechmere  in  the 
hundred  pounds  for  his  wife,  and  with  purchase  made  after  the  articles;  for  as 
remainder  in  all  the  lands  to  his  eldest  to  all  the  estates  purchased  prec^ent 
and  other  sons  in  tail,  remainder  to  to  the  articles,  there  is  no  color  vo  say 
himself  and  his  heirs.  At  the  time  of  they  can  he  intended  in  performance  of 
his  marriage.  Lord  Lechmere  owned  the  articles;  and  as  to  the  leaseholds 
some  lands  in  fee.  After  his  marriage  for  life,  and  the  rcTersion  in  fee-ez« 
he  purchased  some  estates  in  fee  of  pectant  on  the  estates  for  life,  it  can- 
ahout  fiTo  hundred  pounds  per  annum,  not  he  taken  they  were  purchased  in 
some  life  estates,  some  reversions  in  pursuance  of  the  articles,  because  they 
f ee-ezpeetant  on  prior  life  estates^  and  could  not  answer  the  end  of  them. 
amiracted  for  the  purchase  of  some  But  as  to  the  other  purchases  (in  fee- 
other  estates  in  fee  in  poesession.  simple  in  possession,  etc.),  though  con- 
None  of  these  purchases  were  made  sidered  as  a  satisfaction  to  a  creditor, 
after  consultation  with  or  with  con-  yet  they  do  not  answer,  because  they 
sent  of  the  trustees  named.  He  died  are  not  of  equal  or  greater  value  [i.  e.* 
intestate,  without  making  any  settle-  they  do  not  answer  aa  a  «a<i(/b<^a]. 
mentb  Mr.  Lechmere,  his  heir  at  law.  Yet  why  ma^  they  not  be  intended  as 
to  whom  all  his  estates  in  fee  de-  bousht  by  him  with  *  view  to  make 
scended,  filed  a  bill  for  a  specific  p«r-  gooa  the  articles?  Lord  Lechmere 
formance  of  the  covenant,  prayins  was  boxmd  to  lay  out  the  money  with 
that  the  administrators  be  compelled  the  liking  of  the  trustees,  but  there 
to  lay  oat  thirty  thousand  pounds  of  was  no  obligation  to  lav  it  out  all  at 
the  personal  estate  of  the  deceased  in  once,  nor  was  it  hardly  possible  to 
piutshase  of  lands,  as  agreed  by  the  meet  with  such  a  purchase  as  would 
covenant.  The  master  of  rolls  de-  exactly  tally  with  it  But  it  is  said 
creed  in  favor  of  a  specific  perform-  the  lands  are  not  bought  with  the  lik- 
ance,  holding  that  none  of  the  lands  ing  of  the  trustees.  The  intention  of 
purchased  by  Lord  Lechmere,  and  in*  naming  trustees  was  to  prevent  un- 
herited  by  the  plaintifi^,  were  in  part  reasonable  purchases;  and  the  want  of 
performance  of  the  covenant.  On  this  drcumstanoe,  if  the  purchases  are 
appeal,  this  decree  was  reversed  by  agreeable  in  other  respects,  is  no  rea- 
Lord  Chancellor  Talbot,  so  far  as  re-  son  to  hinder  why  they  should  not  be 
lated  to  the  estates  in  fee  purchased  bought  in  performance  of  the  articles, 
after  the  covenant  and  simered  to  It  is  objected  that  the  articles  say  the 
descend;  such  estates  were  to  be  con-  lands  shall  be  conveyed  immediately. 
sidcnred  as  purchased  in  part  perform-  It  is  not  necessary  that  every  parcel 
aace  of  the  covenant  On  this  subject  should  be  conveyed  as  soon  as  bought^ 
the  chancellw  said:  **  As  to  questions  but  after  the  whole  was  purchased,  for 
of  satisfaction,  where  they  are  properly  it  never  could  be  inteuded  that  there 
so^  tiiey  have  always  been  oetween  should  be  several  settlements  under 
debtor  and  creditor,  <ff  their  represent-  the  same  articles.  Whoever  is  enti- 
atives.  [This  statement  is  not  exactly  tied  to  a  performance  of  the  covenant, 
accurate  as  the  doctrine  of  satisfaction  the  personal  estate  must  be  first  ap- 
is now  understood.  Seeprecedinff  sec-  plied  so  far  as  it  will  go;  and  if  the 
tion,  on  satisfaction.]  As  to  Mr.  Lech-  covenant  is  performed  in  part,  it  must 
mere,  I  do  not  consider  him  as  a  make  £[ood  the  deficiency.  But  where 
creditor,  but  as  standing  in  the  place  a  man  is  under  an  obligation  to  lay  out 
of  his  ancestor,  and  thereby  entitled  thirty  thousand  pounds  in  lands,  and 
to  what  would  have  vested  in  his  an-  he  lays  out  part  as  he  ean  find  pui^ 
cestor.  A  constructive  satisfaction  chases,  which  are  attended  with  sil 
depends  on  the  intention  of  the  party,  material  circumstances,  it  is  more  nat- 
to  be  collected  from  circumstances,  nral  to  suppose  thoee  purchases  made 
[He  further  explains  "satisfaction."]  with  regard  to  the  covenant  than  with- 
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nant.  It  applies  where  a  person,  at  the  time  owning  no 
real  estate,  covenants  to  convey  and  settle,  and  he  after- 
wards purchases  land,  hut  does  not  convey  nor  settle  it;^ 
where  the  covenant  is  merely  to  settle  lands;*  and  where 
the  covenant  is  to  pay  a  sum  of  money  to  trustees,  to  be 
laid  out  by  them  in  lands,  and  the  covenantor  afterwards 
purchases  an  estate  which  he  does  not  settle  nor  convey 
to  the  trustees.'  The  doctrine  has  also  been  extended  to 
the  case  where  the  obligation  to  purchase  and  settle  lands 
arose  from  a  statute.^  Wherever  such  covenants  are  per- 
formed in  whole  or  in  part  by  a  descent  of  the  lands  to 
the  covenantee,  they  are,  for  the  same  reason,  performed 
by  a  devise  of  the  lands  to  him  from  the  covenantor. 
§  582.    Special  Rules. — The  following  special  rules  have 

ont  it.    When  *  man  liei  nnder  an  thirty  thonaand  ponnda  mvat  be  mada 

obligation  to  do  a  thing,  it  ia  mora  good  out  of  the  personal  estate."    In 

natural  to  ascribe  it  to  the  obligation  uie  leading  case  of  Wilcooka  t.  Wil* 

he  liea  under  than  to  a  voluntary  act  cocks,    2    Vem.   668,   2    Lead.    Oaa. 

independent  of  the  obligation.    Then  Eq.  S33,  A  covenanted  on  hia  mar- 

aa  to  all  the  caaes  of  satisfaction,  though  riage  to  purchase  landa  of  two  hnn* 

these  purchases  are  not  strictly  a  sat*  dred  pounds  a  year  yalne,  and  eet- 

isfaction,  yet  they  may  be  taken  as  a  tie  them  for  the  jointure  of  hia  wife^ 

atep  towards  performance;  and  that  and  to  his  first  and  other  aona  in  tail. 

seems  to  me  rather  his  intention  than  He  purchased  landa  of  that  value,  bnt 

to  enlarge  his  real  estate.    The  case  made  no  settlement,  and  on  his  death 

of  Wilcocka  v.  Wilcocka,  2  Vem.  668,  the  landa  descended  to  his  eldest  aon. 

2  Lead.  Caa.  Eq.  833,    though  there  The  eldeat  son  filed  a  bill  for  a  ipeciflo 

are  aome  circumstances  that  are  not  enforcement  of  the  covenant^  but  it 

here,  yet  it  haa  a  eood  deal  of  weight  waa  held  that  the  purchase  and  da* 

with  me.  •  •  •  .  It  ia  true,  a  aettle-  scent  were  a  fuU  performance,  ao  that 

ment  hath  not  been  made,  but  they  the  bill  stated  no  oaae  for  relief, 

were  bought  with  an  intention  to  make  ^  Deacon  v.  Smith,  3  Atk.  823;  and 

a  settlement,  and  von  can  make  one.  see  Wellesley  v.  Wellesley,  4  Mylne  h 

The  same  will  hold  aa  strons  in  the  O.  661;  but  see  observationa  on  thia 

present  caae,  that  these  lands  were  case  in  Mornington  r.  Keane,  2  De 

bought  to  answer  the  purposes  of  the  6ez  ft  J.  292. 

articles,  and  fall  within  that  compass;  *  Tooke  r.  Hastinga,  2  Vem.  97; 

and  it  ia  not  an  objection  to  say  they  Powdrell  v.  Jonea,  2  Smale  ft  Q.  836. 

are  of  uneoual  Talue,  for  a  covenant  '  Sowden  v.  Sowden,  1  Brown  Oh. 

may  be  performed  in  part,  though  it  is  682;  3  P.  Wma  228^  note, 

not  so  in  satisfaction;  and  in  this  par-  *  Tubbs  v.  Broadwood,  2  Ruaa.  ft 

ticalar  I  difiPer  from  the  master  of  M.  487.    The  statute  in  this  caae  waa 

rolls.    There  must  be  an  account  of  a  private  act  authorising  a  tenant  for 

what  lands  in  fee-simple  in  possession  lite  to  sell  a  settled  estate,  but  reqnir- 

were  purchased  after  the  articles  en-  ing  him  to  lay  out  the  prooeeda  in  the 

tered  into,  and  ao  much  as  the  pur-  purchase  of  other  landa,  and  to  settle 

chase-money  of  such  lands  amounts  to  them  upon  the  same  uses.     He  bought 

must  be  looked  on  in  part  satisfaction  landa,  but  died  without  making  any 

[performance]  of  the  thirtv  thousand  aettlement  of  them, 

pounda  to  be  laid  out  in  land  under  *  Wil8onv.Piggott,2Vea.361,366;l 

the  articles,  and  the  residue  of  the  Watson's  Compendium  of  Equity,  909. 
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been  settled  in  connection  with  all  these  forms  of  covenant, 
which  either  expressly  or  impliedly  look  to  a  future  pur- 
chase and  conveyance  or  settlement  of  lands  hy  the  cove- 
nantor.   Where  the  covexiant  specifies  the  value  of  the 
lands  to  be  purchased,  a  purchase  of  less  value  operates 
as  a  performance  pro  ianto.^    In  such  a  covenant,  it  can* 
not  be  presumed  that  lands  which  the  covenantor  owned 
at  the  time  of  making  it,  and  which  he  suffers  his  heir  to 
inherit,  were  intended  to  be  acquired  by  the  heir  in  per- 
formance of  the  obligation.*    Also,  if  the  covenantor  pur« 
chases  property  of  a  difTerent  nature  —  different  estate  or 
tenure  —  from  that  mentioned  in  the  agreement,  no  pre- 
sumption of  an  intention  to  perform  arises.'   A  provision 
that  the  purchase  is  to  be  with  the  consent  of  trustees 
named  is  not  material,  provided   that   the  purchase  is 
otherwise  a  proper  one,  and  conforms  to  the  terms  of  the 
covenant.* 

§  583.  No  Lien  Oreated.  —  A  covenant  to  purchase  and 
convey  or  settle,  or  to  convey  and  settle,  lands  generally, 
without  specifying  any  parcel  or  tract  of  land  in  particu- 
lar, although  it  may  give  rise  to  the  presumption  that  any 
particular  lands  subsequently  purchased  were  intended 
to  be  in  performance  of  the  obligation,  does  not  create 
a  lien  upon  such  lands  afterwards  purchased,  in  favor  of 
the  covenantee,  and  consequently  a  mortgagor  or  pur- 
chaser of  those  lands,  even  with  notice,  is  not  affected  by 
it;  the  covenantee  cannot  enforce  the  covenant  upon  the 
lands  in  the  hands  of  such  mortgagor  or  purchaser.*  In 
other  words,  while  the  purchase  by  the  covenantor  raises 

>  Lech  mere  t.  Earl  of  Carlield,  8  P.  *  Lecbmere  r.   Earl  of   Carliale»  8 

Wms.   211;    Lechmere  t.  Leohmere,  P.  Wma.  211. 

Ou.  t  Talb.  80;  Sowden  T.  Sowden,  *  Momtngton  r.  Eeane,  2  De  Q^x  ft 

1  Brown  Ch«  582;  3  P.  Wma.  228,  note.  J.  292;  Deacon  t.  Smith,  8  Atk.  323. 

'  Lechmere  t.'  Earl  of  Carlisle,  3  P.  Id  the  caae  of  MorniDgton  t.  Keane, 

Wms.    211;  Lechmere  t.   Lechmere,  2  DeOez  ft  J.  292,  the  eubject  is  exam* 

Cas.  t.  Talb.  80;  see  Warde  r.  Warde,  ined  with  great  care,  the  prior  de- 

16  Beav.  103.  ciaioDe  are  all  oomnared,  explained, 

*  Lechmere  t.  Earl  of  Carlisle,  3  P.  and  limited,  eapecially  that  of  Roun- 

Wms.   211;  Lechmere  v.  Lechmere,  dell  v.  Breary,  2  Vem.  482,  and  the 

Om.  t.  Talb.  80;  Deacon  t.  Smith,  3  rule  aa  stated  in    the    text   ia   8et« 

Atk.  323;  Pinnell  y.   Hallett,  Amb.  tied.     See  Pinch  r.  Anthony,  8  Al« 

106;  Att'y-Gen.  T,  Whorwood,  1  Yes.  len«  536. 
8r.  534^  540. 
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a  presumption  that  he  intended  thereby  to  perform^  this 
presumption  may  be  overcome  or  destroyed  by  his  con* 
veyance  of  the  land  to  a  third  person. 

§  584.  II.  Covenant  to  Bequeath  Property. — In  this 
second  class  of  cases  to  which  the  doctrine  applies,  if  a 
person  covenants  to  leave,  or  that  his  executors  shall  pay 
to  a  designated  individual,  a  sum  of  money,  or  a  part  of 
his  personal  estate,  and  the  covenantor  afterwards  dies 
intestate,  and  the  individual  becomes  entitled  to  a  dis- 
tributive share  of  the  personal  property,  equal  to  or 
greater  than  the  amount  agreed  to  be  left  or  paid,  then 
such  share  will  be  a  full  performance  of  the  covenant, 
and  the  beneficiary  cannot  claim  both;  if  the  share  is 
less  than  the  amount  agreed,  it  will  be  pro  tanto  a  per- 
formance. In  order,  however,  that  the  case  may  fall 
within  the  doctrine,  and  the  distributive  share  be  a  total 
or  partial  performance,  the  covenant  must  be  such  that 
it  is  broken,  if  at  all,  at  or  after  the  covenantor's  death. 
That  the  devolution  of  the  share  is  a  performance  under 
these  circumstances,  and  not  a  mere  satisfaction,  is  ex- 
pressly held  in  several  of  the  decisions.^    The  covenants 

^  Blandy  r.  V^Tidmore,  1  P.  Wins,  attending  upon  it^  will  tako  a  provic- 

324;  2  Vern.  209;  2  Lead.  Gas.  Eq.,  4th  ion,  the  ooveaant  is  to  be  construed 

Am.  ed.,  834,  842;  Lee  t.  D'Aranda,  3  with  reference  to  that.'    Considering 

Atk.  419;   Garthshore  ▼.   Chalie,   10  the  contract  as  made  with  that  refer* 

Ves.    1;    Groldsmid    v.    Goldsmid,    1  ence,  it  mnst  be  interpreted  as  in* 

Swanst,  211;  Barrett  T.  Beckford,  1  tended  to  regulate  what  the  widow  is 

Ves.  Sr.  519;  1  P.  Wms.  324,  note  1;  to  receive;  and  consequently  when  the 

Thacker  v.  Key,  L.  R.  8  Eq.  408.    In  event  of  intestacy  ensues,  the  single 

Goldsmid  v.  Gold  amid,  1  Swanst.  211,  question  is.  Does  she  not  obtain  that 

which  was  a  case  of  intestacy,  because  for  which  she  contracted?    If  the  ob- 

the  will  had  failed  to  be  operative,  the  ject  of  the  covenant  is,  that  the  execu- 

maater  of  rolls.  Sir  Thomas  Plumer,  tors  of  the  husband  shall  pay  to  tha 

after  commenting  upon  the  prior  au«  widow  a  given  sum,  and  in  her  char- 

thorities  cited  above,  and  after  dis-  acter  of  widow,  created  by  the  same 

tingaishing  the  case  of  a  distributive  marriage  contract,  she  in  fact  obtains 

share  devolving  upon  the  covenantee  from  the  administrator  that  sum,  tha 

from  that  of  a  legacy  bestowed  upon  court  is  bound  to  consider  that  as  pay* 

him,  said:  "Lord  Eldon,  in  Garthshore  men t  under  the  covenant.     These  are 

V.  Chalie,  10  Ves.  1,  speaJung  of  Blandy  not  oases  of  an  ordinary  debt;  during 

V.    Widmore  and  other   cases,   says;  the  lift  of  tkt  husband  there  is  no  breaek 

'These  cases  are  distinot  authorities  qf  the  covenant,  no  debt;  the  covenant 

that  where  a  husband  covenants  to  is,  to  pay  Cifler  his  death,  and  the  in* 

leave  or  to  pay  at  his  death  a  sum  of  quiry  is,  not  whether  the  payment  of 

money  to  a  person  who,  independent  the   distributive  share    is  a  aaC^/ao- 

of  that  agreement,  by  the  relation  be*  tion,  but  a  question  perfectly  distinct^ 

tween  them  and  the  provision  of  law  wlielher  it  k  a  jperformancem" 
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whicli  have  ordinarily  belonged  to  this  ciass  have  been 
those  made  by  hnabands  to  leave  money  or  property  to 
their  wives,  but  there  are  no  grounds,  upon  principle,  for 
confining  the  rule  to  this  particular  species  of  agreements. 

§  585.  Limitations — When  Oovenant  Creates  a  Debt 
in  the  Lifetime  of  Deceased. — The  courts  have  been  care* 
ful  not  to  extend  the  rule  controlling  this  class  of  cases 
to  circumstances  in  which  the  reasons  for  it  do  not  apply. 
Where  the  covenant  is  such  that  it  must  be  performed 
during  the  covenantor's  lifetime,  and  the  breach  occurs 
before  his  death,  a  distributive  share  does  not  operate  as 
a  i>erformance|  either  in  whole  or  in  part.  The  breach 
of  such  a  covenant  creates  an  ordinary  debt  due  from 
the  deceased,  and  it  is  well  settled  that  a  distributive 
share  of  the  debtor's  estate  devolving  upon  the  creditor 
cannot  be  treated  as  a  payment  of  his  demand.  An  illus- 
tration of  such  agreements  is  a  covenant  by  a  husband  to 
pay  a  certain  sum  to  his  wife  within  two  years  from  their 
marriage;  he  outlives  the  two  years,  and  dies  intestate^ 
without  having  made  the  payment,  and  leaving  a  large 
distributive  share  to  devolve  upon  her.  She  is  entitled 
both  to  her  distributive  share  and  to  the  sum  due  from 
the  estate  to  her  as  a  creditor.*  Also,  where  the  covenant 
is  not  to  leave  or  pay  a  certain  specified  sum  in  gross,  but 
is  to  give  an  annuity  for  life,  or  the  annual  interest  on  a 
named  amount  for  life,  the  doctrine  of  performance  has 
been  held  not  to  apply.' 

§  586.  A  Legacy  not  a  Performance. — The  devolution 
of  a  distributive  share  in  performance  of  a  covenant  to 
pay  or  leave  money  at  the  covenantor's  death  should  be 
carefully  distinguished,  in  its  effects,  from  a  legacy.  If 
a  husband  has  made  such  a  covenant  to  leave  or  pay  to 
his  widow  a  certain  sum  of  money,  a  bequest  which  he 
may  give  to  her  nmpliciterf  either  of  a  definite  amount 

^  Oliyer  T.  Brickland,  eited  in  1  Yes.  >  Couch   t.   Stratton,  4  Vai.   39U 

Sr.  1, 12;  3  Atk.  420, 422;  Lang  r.  Lang,  Baliabuiy  v.  Salisbury,  6  Hare,  626; 

8  Sim.  451;  and  see  Garthshore  t.  Cha-  Yonng  r.  Yonng,  6  L  R.  Bq.  616. 
lii^  10  Vm.  !»  12,  per  Lord  Eldon. 


g  687  EQUITY  JUBISPBUDENCB.  796 

or  of  the  whole  or  a  part  of  a  residae,  without  any  provis- 
ion in  the  will  expressly  showing  an  intention  on  bis 
part  that  the  gift  was  to  be  in  payment,  will  not  operate 
as  a  performance  of  the  covenant;  a  legacy  is  prima  facie 
a  bounty,  and  gives  rise  to  a  presumption  that  the  testa- 
tor intended  to  increase  the  provision  made  for  his  widoiv' 
by  the  covenant,  and  not  to  pay  and  discharge  it.'    This 
particular  situation  suggests  the  importance  of  distinguish- 
ing, in  general,  between  the  cases  of  performance,  discussed 
in  the  foregoing  paragraphs,  and  the  cases  of  datisfactian 
of  debts  by  legacies,  considered  in  the  preceding  section. 
The  essential  differences  between  satisfaction  and  perform- 
ance have  already  been  sufficiently  pointed  out.    The  in- 
stances of  satisfaction  of  debts  by  legacies  involve  and 
depend  upon  certain  presumptions  which  do  not  exist  in 
cases  of  performance.     ''In  cases  of  satisfaction  [L  e., 
satisfaction  of  debts  by  legacies],  the  presumption  will 
not  hold  where  the  thing  substituted  is  less  beneficial 
(either  in  amount,  or  certainty,  or  time  of  enjoyment,  or 
otherwise)  than  the  thing  contracted  for,  since  satisfac- 
tion implies  the  doing  of  something  equivalent,  and  the 
presumption  is  so  much  weakened  where  the  thing  subeti^ 
tuied  is  not  equivalent  to  the  thing  contracied  for,  and  a 
part  satisfaction  will  not  be  intended;  whereas  in  cases 
where  the  thing  done  can  be  considered  as  a  part  perform' 
anee  of  the  thing  contracted  for,  it  shall  be  so  taken.' 

§  587.  Presumption  of  Performance  by  Trustees. — 
There  is  another  and  quite  different  case,  which  has  some- 
times been  regarded  by  writers  and  judges  as  an  instance 
of  performance,  but  which  properly  belongs  to  trusts  aris- 
ing by  operation  of  law.  I  shall  therefore  briefly  men- 
tion it  in  this  connection;  its  full  discussion  will  be  found 
in  the  subsequent  chapter  upon  trusts.      Whenever  a 

>  Seo  Haines  r.  Mioo»  1  Brown  Ch.  *  Note  of  Mr.  Coz   to  Blandy  t. 

129;  DeveM  ▼.  Ponteti»  1  Ooz,  188.    It  Widmoro,  1  P.   Wmt.  324;  and  aee 

should  be  remambered  that  there  are  no  remarka  in  Ooldamid  t.  Goldsmid.  I 

E resumptions  against  donble  portions  Swanst.  211,  220,  221;  also  anie^  ao»> 

etween  a  hasband  and  his  widow.  See  tiou  on  satisfaction, 
the  preceding  section  on  satisfaction. 
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trustee  or  otber  person  standing  in  fiduciary  relations, 
Justing  apparently  within  the  scope  of  his  powerSi  has 
trust  funds  in  his  hands,  which  he  ought,  in  pursuance 
of  his  fiduciary  duty,  to  employ  in  the  purchase  of  prop- 
erty for  the  purposes  of  the  trust,  and  he  does  purchase 
property  with  such  funds,  but  takes  the  title  thereto  in 
his  own  name,  without  any  declaration  of  trust,  then  a 
trust  with  respect  to  such  property  at  once  arises  in  favor 
of  the  original  eesiui  que  trust  or  other  beneficiary.  Equity 
imputes  an  intention  to  fulfill  the  obligation  resting  upon 
the  trustee;  and,  independently  of  any  element  of  fraud, 
it  regards  the  trustee  as  intending  to  perform  the  obliga- 
tion, — as  intending  to  act  in  accordance  with  his  fiduciary 
duty,  and  not  in  violation  thereof.  It  therefore  treats 
the  purchase  as  made  for  the  benefit  of  the  person  bene* 
ficially  interested.  This  doctrine  is  one  of  wide  opera- 
tion, of  great  efficiency,  and  is  applied  to  every  variety  of 
persons  occupying  fiduciary  relations.^ 

§588.  Meritorious  or  Imperfect  Oonsideration. — Closely 
akin  to  the  equity  of  performance,  and  properly  a  special 
instance  of  it,  is  that  of  meritorious  or  imperfect  consid* 
oration.  Indeed,  all  cases  of  satisfaction  and  of  perform* 
ance  have  been  treated  by  some  writers  as  applications 
of  this  equity.*    All  agreements,  so  far  as  the  binding 

'  8m  tmie,  y6L  1,  i  422.  OommUteu  (/  L9matk$.  —  Reid  r. 

TnuUeB.^trmktik  t.  Harriton,  17  Fttoh,  11  BarK  399. 

Sim.  Ill;  Lenoh  t.  Lonch,   10  Yai.  A  genii, — Bridanbeeker  t.  Lowell,  82 

61 1 ;  Mathiu  t.  ICathiaa,  3  Smale  ft  a.  Barb.  10;  Robb's  Appeal,  41  Pa.  St.  46. 

662;  Onaelay  t.  Anatrnther,  10  Bear.  Pariner§,  —  Smith  t.  Burnham,  8 

461;  Deg  ▼.  Deg,  2  P.  Wma.  412,  414;  Sam.  436;  OliTer  t.  Piatt,  3  How.  838, 

Perry  ▼.  Phelipa,  4  Vaa.  108;  17  Vaa.  401;  Homer  t.  Homer,  107  Maaa.  82; 

173;   Schlaeler  t.   Coraon*  62  Barb.  Settembre  t.   Putnam,  80  Cal.   490; 

610;  Ferria  t.  Van  Vechten,  73  K.  T.  Jenkina  v.  Frink,  80  OaL  686;  89  Am. 

118;   MolArraa  r.  Brawtr,  61    Ifia.  Deo.    184.      [An   agreement    amona 

4Q2L  mining  partnera,  in  panaance  of  which 

Meeaiton    and     Adminitiraton,  —  out  of  tnern  loeatea  a  daim  in  hia  own 

White  T.  Drew,  42  Mo.  661;  StowT.  name,  ia  a  familiar  instance  in  tha 

Kimball,  28  HL  98;  Barkar  t.  Barker,  Weatem  itatea:  Moriti  r.  LaTelle,  77 

14  Wia.  181.  CU.  10;  11  Am.  St  Rep.  229;  Hirboor 

IHredon  qf  Oorporaiion$,  -^  Chnreh  t.  Reeding,  8  Mont.    16;  Murley  r. 

▼.  Sio-ling,  16  Conn.  888.  Ennia,  2  GoL  800;  Welland  ▼.  Huber» 

OmtnUam,  — Johnson  r.  Dougherty,  8  Nev.  203.     See  further,  1 1049.] 

18  N.  J.  Eq.  406;  Bancroft  t.  Conaen«  *  See  Adama'a  Equity,  pp.  97*106 

18  Allen,  60.  (230-244). 


§  689  XQUITT  JURISPBUDENCB.  798 

efficacy  of  their  promises  is  concerned^  must  be  referred 
to  one  or  the  other  of  three  causes, — a  valuable  considera-* 
tiou,  a  mere  voluntary  bountyi  or  the  performance  of  a 
moral  duty.    The  first  alone  is  binding  at  law,  and  en- 
ables the  promisee  to  enforce  the  obligation  against  the 
promisor.    The  second,  while  the  promise  is  executory, 
is  a  mere  nullityi  both  at  law  and  in  equity.    The  third 
constitutes  the  meritorious  or  imperfect  consideration  of 
equity,  and  is  recognized  as  effective  by  it  within  very 
narrow  limits,  although  not  at  all  by  the  law.    While  this 
Bpecies  of  consideration  does  not  render  an  agreement  en- 
forceable against  the  promisor  himself,  nor  against  any 
one  in  whose  favor  he  has  altered  his  original  intention, 
yet  if  an  intended  gift  based  upon  such  meritorious  con- 
sideration has  been  partially  and  imperfectly  executed  or 
carried  into  effect  by  the  donor,  and  if  his  original  inten- 
tion remains  unaltered  at  his  death,  then  equity  will, 
within  certain  narrow  limits,  enforce  the  promise  thus 
imperfectly  performed,  as  against  a  third  person  claiming 
merely  by  operation  of  law,  who  has  no  equally  meritori- 
ous foundation  for  his  claim.    The  equity  thus  described 
as  based  upon  a  meritorious  consideration  only  extends 
to  cases  involving  the  duties  either  of  charity,  of  paying 
creditors,  or  of  maintaining  a  wife  and  children.    This 
last  duty  of  maintaining  children  includes  persons  to 
whom  the  promisor  stands  in  loco  parentis}    The  specific 
cases  involving  these  three  kinds  of  duties  to  which  the 
doctrine  has  been  applied  by  courts  of  equity  are  the  sup- 
plying surrenders  of  copyholds  against  the  heir,'  and  the 
supporting  and  completing  defective  executions  of  powers, 
where  the  defect  is  formal,  against  the  one  who  would  be 
entitled  in  remainder.     Since  the  first  of  these  cases  does 
not  exist  under  our  law,  it  is  only  necessary  to  consider 
the  second. 
§  589.    Defective  Execution  of  Powers. — Where  the 

^  8m  anie,  toL  1,  I  656,  and  oaaat       *  Rodgen   r.   ManhAU,    17    Tm. 
«iM  in  notM.  294. 
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defect  in  the  execation  is  merely  formal,  equity  will  sup- 
port, correct,  and  complete  the  defective  execution  of  pow- 
ers, as  against  a  remainderman  who  has  no  equally 
meritorious  claim,  on  behalf  of  the  classes  of  persons  in 
whose  favor  the ''  meritorious  consideration  "  exists, — that 
is,  on  behalf  of  charities,  purchasers,  creditors,  children,  or 
wives.  The  rationale  of  this  doctrine  is  the  following: 
Although  in  the  absence  of  a  valuable  consideration  there 
is  no  complete  obligation  resting  upon  the  promisor,  yet 
from  the  presence  of  the  meritorious  consideration  there 
is,  in  contemplation  of  equity,  as  between  the  meritorious 
beneficiary  and  the  remainderman  possessing  no  equally 
meritorious  claim,  a  quasi  obligation, — a  duty  binding  be- 
tween the  parties  thus  situated.  An  attempt  having  been 
made  to  execute  the  power,  which  is  only /orma%  defective, 
equity  imputes  to  the  donee  in  making  the  attempt  an  in- 
tent to  fulfill  this  quasi  obligation.  An  intent  to  perform 
having  been  thus  shown  and  partly  accomplished,  a  court 
of  equity  carries  it  into  effect  by  decreeing  a  complete 
performance.  The  case  is  thus  brought,  in  appearance 
at  least,  within  the  general  principle  concerning  perform- 
ance, and  the  equitable  maxim  which  underlies  that  prin- 
ciple. The  rationale  thus  described  may  be  exceedingly 
artificial;  it  may  be  in  reality  unsound  and  inconsistent 
with  other  established  principles;  but  notwithstanding 
these  objections,  the  doctrine  itself  is  firmly  settled  upon 
the  basis  of  authority.' 

§  590.  Beqoisites — A  Partial  Execution  Necessary.  — 
The  powers  which  the  doctrine  may  thus  enforce  are 
those  given  in  wills,  family  settlements,  and  other  similar 
instruments,  and  not  bare  authorities  conferred  by  law. 
In  the  first  place,  there  must  be  an  execution  of  the 

1  Holmes  t.  Oogbill,  7  Vas.  499;  12  3  Serg.  ft  R.  108;  Innei  r.  Bayer,  3 

Vee.  206;  Reid  v.  Sbergold,  10  Ves.  Maon.  ft  G.  606;  7  Hare,  377  (in  faror 

370;  ToUett  ▼.  Tollett,  2  P.  Wm^.  489;  of  a  charity);  Long  v.  Hewitt,  44  Iowa, 

Bradish  r.  Gibbe,  3  Johna.  Cb.  523;  363;  [American  Freebold  L.  Mtg.  Co. 

Scheuck  t.  Ellingwood,  3  Edw.  Cb«  t.  Walker,  31  Fed.  Rep.  103;  Freeman 

175;  Dennieon  ▼.  Goebring,  7  Pa.  St.  y.  Eacbo,  79  Va.  43  (defective  ezeon- 

175;  47  Am.  Deo.  505;  Porter  r.  Tnmer,  tion  of  power  by  married  woman).] 
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power  by  the  donee  thereof  formally  defective,  or  a  con* 
tract  amounting  to  such  a  defective  execution;  otherwise 
the  doctrine  does  not  apply.     If  there  has  been  no  execu- 
tion at  all,  the  court  cannot  interfere;  for  the  donee,  hav« 
ing  an  option  by  the  very  terms  of  the  power,  has  shoTv^n 
an  intention  not  to  execute.     If  the  defect  is  substantial, 
and  not  formal,  the  court  cannot  relieve,  for  its  inter* 
position  would  then  frustrate  the  intention  of  the  donor, 
that  the  power,  if  executed  at  all,  should  be  executed  in  a 
prescribed  manner,  or  by  specified  means.'     In  the  sec- 
ond place,  the  original  intention  of  the  donee  in  makings 
the  defective  execution  must  continue  unaltered.     The 
fact  that  the  defective  appointment  is  left  untouched  is 
rather  evidence  that  the  donee's  intention  continued  un- 
changed, than  of  a  contrary  intent.    If,  however,  any 
subsequent  act  of  his  shows  a  change  of  his  original 
intent,  then  the  right  to  the  interposition  of  a  court  of 
equity,  for  the  purpose  of  completing  the  execution,  is 
gone,  since  the  court  interferes  only  to  carry  out  his  in- 
tention, and  never  to  relieve  in  opposition  to  that  inten- 
tion.*   Finally,  the  party  against  whom  the  completed 
execution  is  sought  must  not  have  an  equally  meritorious 
claim.     If,  therefore,  the  heir  at  law  or  remainderman  to 
whom  the  estate  would  pass  in  case  the  attempted  appoint- 
ment under  the  power  should  fail  is  a  child  or  even  a 
grandchild  wholly  unprovided  for,  the  relief,  it  seems, 
will  not  be  granted.     It  is  not  enough  to  defeat  the  equi- 
table right  to  an  enforcement  that  the  heir  is  disinherited 
by  his  own  immediate  ancestor,  for  if  he  has  been  pro* 
vided  for  by  some  one  else,  his  claim  is  not  equally 
meritorious,  and  it  makes  no  difference  from  whom  the 

»  ToUott  V.  Tollett.  2  P.  Wms.  489;  38  Md.  463;  [Cox  t.  Holcomb,  87  AIil 

Reid  ▼.  Shergold,  10  Ves.  370;  Lip-  689;  13  Am.  St.  Rep.  79;  Williams  t. 

penrott  Y.  Stokes,  6  N.  J.  Eq.  122;  Cndd,  26  S.  C.  213  (defectivo  ezecn- 

Drusadow  t.  Wilde,  63  Pa.  St.  170;  tion  of  a  statutory  power  given  to 

Binghain'a    Appeal,   64  Pa.   St.   345;  married  women,  not  aided).    Compare 

r  American  Freehold  L.  Mtg.  Ca  t.  Freeman  v.  Bacho,  79  Va.  43.] 
Walker,  31   Fed.  Rep.  103.]    As  to        >  Finch  ▼.    Finch,  16  Yes.  43,  61; 

•tatatory  powers,  see  Smith  ▼.  Bowes,  Antrobus  y.  Smith,  12  Yes.  89. 
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provision  came.  The  relative  amount  of  the  provisions, 
if  any,  made  for  different  children  in  such  cases  ia  imma* 
terial,  for  the  parent  himself  is  the  judge  of  the  amount 
proper  for  each  child.^ 
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i  S9S.  Knowledge  and  notice  dietingiiiihed. 

1 693.  Kinds;  Actoal  and  oonetruotiTeb 

i  594.  Definition. 

9  096-603.  Aotoal  notice. 

1 590.  When  shown  hj  indirect  CTidenoe. 

1 597.  What  oonstitntee;  mmors;  potting  co  inqiiiiji  ets. 

M  69B-602.  Special  mles  concerning  aotnal  notioe. 

1 603.  Effect  of  knowledge  instead  of  notioe. 

K  60i-609.  Constmotive  notice  in  general. 

f  606w  Jones  t.  Smith,  opinion  of  Wigram,  V.  01 

K  006^  607.  When  the  presumption  is  rebnttable)  dne  inquiry. 

1 608.  When  it  is  oonclnsiTe. 

1 609.  Species  of  constmotive  notioe. 

8  610^13.  h  By  eztraoeons  facts;  acts  of  frand.  negligenoe,  or  nislakei 

general  role  as  to  patting  on  inquiry;  risiUe  objeoti^  els. 

il  614-625.  2.  By  possession  or  tenancy. 

0614,  616.  General  rules,  English  and  Amerioaii. 

H  G16-6ia  Extent  and  effoot  of  the  notice. 

H  619-622L  Nature  and  time  of  the  possession. 

9  023^  624.  Whether  the  presumption  is  rebuttable  or  neC 

I Q2C  Possession  by  a  tenant  or  lessee. 

|l  42e-631.  S.  By  reoitals  or  references  in  instruments  of  tiUti 

1 621.  General  ruleo. 

9  027-631.  Nature  and  extent  of  the  notioe;  limitotioiiS|  instaaos^  eta 

9632-e4a  4.  By  fif  jMncfens. 

1 632.  BaUomik:  Bellamy  V.  Sabinou 

8  63S»  634b  General  rules;  requisites. 

H  635,  636.  To  what  kind  of  suits  the  rule  appBea 

8637,638.  What  persons  are  affected. 

8639,  64a  Statutory  notioe  of  lif  iwiMleafc 

8  641-443.  5.  By  judgments. 

8  644-665.  6.  By  recording  or  registration  of  InstmmsDla 

8  646|  646.  (1)  The  statutory  system;  abstraot  of  statotea* 

^^Bodgero  t.  Marshall,  17  Ves.  294;    ▼.  Martin,  34  Bear.  600|  Forlw  t. 
Hflla  T.  Downton,  5  Ves.  557;  Morse    Turner,  3  Sera.  4  B.  108. 
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n  647-M9.  (2)  0«ii«nl  tfaeoiy,  tcopAp  and  object  of  the  legiiUtioii. 

H  (MMMNM.  (8)  Reqnisitat  of  tho  reoord,  im  order  thai  it  may  U  ft  nolioaw 

1 666b  (4)  Of  what  the  reoord  ia  a  notice. 

IS  666-658.  (6)  To  whom  the  reoord  ia  a  notice. 

1 657.  Not  to  prior  parties. 

1 658.  To  rabeeqnent  partiea  holding  onder  the  Mme  aooroe  of  tittof 

effect  of  a  break  in  the  record. 
§8  659,  660.    (6)  Effect  of  other  kinds  of  notice^  in  the  absence  of  a  record* 
S§  661-665.     (7)  What  kinds  of  notice  will  produce  this  effect 

1 662.    English  rale, 
n  663^  664.    Conflicting  American  rules;  actual  or  constrnctire  notioeb 

S  665.    Trne  rationaU  of  notice  in  place  of  a  record* 
§§  666-676.     7.  Notice  between  principal  and  agents 
§§  666-669.     Scope  and  applications.* 
§S  670-675.    Requisites  of  the  notice. 

1 670.    (1)  Notice  must  be  receiTed  by  agent  during  his  actual  employ- 
ment. 
SS  671,  672.     (2)  And  in  the  same  transaction;  when  in  a  prior  transactioiL 

S  673.    (3)  Information  must  be  material;  presumption  that  it  was  oomf 
municated  to  the  principaL 
if  674,  675.    Exceptions;  agent's  own  fraud. 

I  676.    True  rationale  of  this  rule. 

S  691.  Questions  Stated.  —  It  has  been  shown  in  the 
preceding  chapter  that  there  are  two  fundamental  priw 
ciplea  or  maxims  affecting  to  a  greater  or  less  degree 
nearly  the  entire  body  of  equity  jurisprudence,  —  nearly 
the  entire  administration  of  equitable  rights  and  reme- 
dies,— namely,  where  there  are  equal  equities,  the  one 
which  is  prior  in  time  must  prevail,  and  where  there  are 
equal  equities,  the  law  must  prevail.  These  two  principles 
necessarily  find  their  most  important  application  in  cases, 
which  are  constantly  arising,  where  several  different,  and 
perhaps  successive,  equitable,  or  legal  and  equitable,  in- 
terests in  or  claims  upon  the  same  subject-matter  exist  at 
the  same  time,  and  there  is  a  contest  for  the  precedence 
among  the  respective  holders  of  these  interests  or  claims. 
It  has  also  been  shown  that  the  application  of  these  max* 
ims  turns  upon  the  question.  When  are  the  different  equi- 
ties simultaneously  subsisting  with  respect  to  the  same 
subject-matter  *'  equal "?  or  on  the  other  hand,  what  ren- 
ders them  **  unequal,''  so  that  one  shall  have  an  essential 
inherent  superiority  over  another?    In  answering  this 
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qnestion,  the  doctrine  of  Notice  plays  a  most  important 
part.     When  a  person  is  acquiring  rights  with  respect  to 
any  subject-matter,  the  fact  whether  he  is  so  acting  with 
or  without  notice  of  the  interests  or  claims  of  others  in 
or  upon  the  same  subject-matter  is  regarded  throughout 
the  whole  range  of  equity  jurisprudence  as  a  most  mate* 
rial  circumstance  in  determining  the  extent  and  even  the 
existence  of  the  rights  which  he  actually  acquires.     In 
conformity  with  this  yiew,  the  general  rule  has  been  most 
clearly  established,  that  a  purchaser  with  notice  of  the 
right  of  another  is  in  equity  liable  to  the  same  extent 
and  in  the  same  manner  as  the  person  from  whom  ho 
made  the  purchase.    The  same  rule  may  be  thus  expressed 
in  somewhat  different  language:  a  person  who  acquires  a 
legal  title  or  an  equitable  title  or  interest  in  a  given  sub- 
ject-matter, even  for  a  valuable  consideration,  but  with 
notice  that  the  subject-matter  is  already  affected  by  an 
equity  or  equitable  claim  in  favor  of  another,  takes  it 
subject  to  that  equity  or  equitable  claim.     On  the  other 
hand,  a  person  who  has  acquired  a  title,  and  paid  a  valu- 
able consideration,  without  any  notice  of  an  equity  actu- 
ally existing  in  favor  of  another,  may  by  that  means 
obtain  a  perfect  title,  and  hold  the  property  freed  from 
the  prior  outstanding  equity.     This  general  doctrine  was 
formulated  by  Lord  Hardwicke  in  a  celebrated  case  in  the 
following  emphatic  terms:  "  The  ground  of  it  is  plainly 
this:  that  the  taking  of  a  legal  estate,  after  notice  of  a 
prior  right,  makes  a  person  a  mala  fide  purchaser.     This 
is  a  species  of  fraud  and  dolus  malus  itself;  for  he  knew 
the  first  purchaser  had  the  clear  right  of  the  estate,  and 
after  knowing  that,  he  takes  away  the  right  of  another 
person  by  getting  the  legal  estate.    Now,  if  a  person  does 
not  stop  his  hand,  but  gets  the  legal  estate  when  he  knew 
the  right  was  in  another,  maehinatwr  ad  eireumveniendum. 
It  is  a  maxim,  too,  in  our  law  that  fraua  ei  dolus  nemini 
pairocinafri  debent"  ^    Lord  Hardwicke  was  here  speaking 

1  La  N«T«  T.  Le  Kevo^  Amb.  436;  2  Load.  Cm.  Eq.,  4th  Am.  ocL,  100. 
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n  647-640.  (2)  OMitnl  tfaeoiy,  tcopAp  and  object  of  the  legiilatioii. 

H  66(M»4.  (8)  Requisites  of  the  record,  im  order  that  it  may  be  m  notiMi 

f  666b  (4)  Of  what  the  reoord  is  a  Botioe. 

IS  666-658.  (5)  To  whom  the  reoord  is  a  notice. 

1 667.  Not  to  prior  parties. 

1 668.  To  sabseqaent  parties  holding  onder  the  same  soaroe  of  thlsf 

effect  of  a  break  in  the  record. 
§6  669,  660.    (6)  Effect  of  other  kinds  of  notice^  in  the  absence  of  a  record. 
S§  661-665.     (7)  What  kinds  ef  notice  wiU  produce  this  effect 

§  662.    English  rale. 
i§  663^  664.    Conflicting  American  rales;  actoal  or  oonstractiTe  notiosb 

S  666.    Trae  rationale  of  notice  in  place  of  a  record* 
§§  666-676.    7.  Notice  between  principal  and  agents 
|§  666-669.     Scope  and  applications.* 
§6  670-676.    Requisites  of  the  notice. 

f  670.    (1)  Notice  must  be  receiYed  by  agent  during  his  actnsl  employ* 
ment. 
SS  671,  672.     (2)  And  in  the  same  transaction;  when  in  a  prior  transaoticiL 

1 673.     (3)  Information  must  be  material;  presumption  that  it  was  oomf 
municated  to  the  principaL 
i§  674,  676.    Exceptions;  agent's  own  fraud. 

i  676.    Trae  rationale  of  this  rale. 

S  691.  Questions  Stated.  —  It  has  been  shown  in  the 
preceding  chapter  that  there  are  two  fundamental  prin' 
eiples  or  maxims  affecting  to  a  greater  or  less  degree 
nearly  the  entire  body  of  equity  jurisprudence,  —  nearly 
the  entire  administration  of  equitable  rights  and  reme- 
dies,— namely,  where  there  are  equal  equities,  the  one 
which  is  prior  in  time  must  prevail,  and  where  there  are 
equal  equities,  the  law  must  prevail.  These  two  principles 
necessarily  find  their  most  important  application  in  cases, 
which  are  constantly  arising,  where  several  different,  and 
perhaps  successive,  equitable,  or  legal  and  equitable,  in- 
terests in  or  claims  upon  the  same  subject-matter  exist  at 
the  same  time,  and  there  is  a  contest  for  the  precedence 
among  the  respective  holders  of  these  interests  or  claims. 
It  has  also  been  shown  that  the  application  of  these  max- 
ims turns  upon  the  question.  When  are  the  different  equi- 
ties simultaneously  subsisting  with  respect  to  the  same 
subject-matter  *' equal "?  or  on  the  other  hand,  what  ren- 
ders them  ''  unequal,"  so  that  one  shall  have  an  essential 
inherent  superiority  over  another?    In  answering  this 
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qnestion,  the  doctrine  of  Notice  plays  a  moat  important 
part.  When  a  person  is  acquiring  rights  with  respect  to 
any  subject-matter,  the  fact  whether  he  is  so  acting  with 
or  without  notice  of  the  interests  or  claims  of  others  in 
or  upon  the  same  subject-matter  is  regarded  throughout 
the  whole  range  of  equity  jurisprudence  as  a  most  mate* 
rial  circumstance  in  determining  the  extent  and  even  the 
existence  of  the  rights  which  he  actually  acquires.  In 
conformity  with  this  viewi  the  general  rule  has  been  most 
clearly  established^  that  a  purchaser  with  notice  of  the 
right  of  another  is  in  equity  liable  to  the  same  extent 
and  in  the  same  manner  as  the  person  from  whom  he 
made  the  purchase.  The  same  rule  may  be  thus  expressed 
in  somewhat  different  language:  a  person  who  acquires  a 
legal  title  or  an  equitable  title  or  interest  in  a  given  sub* 
ject-matter,  even  for  a  valuable  consideration,  but  with 
notice  that  the  subject-matter  is  already  affected  by  an 
equity  or  equitable  claim  in  favor  of  another,  takes  it 
subject  to  that  equity  or  equitable  claim.  On  the  other 
hand,  a  person  who  has  acquired  a  title,  and  paid  a  valu* 
able  consideration,  without  any  notice  of  an  equity  actu- 
ally existing  in  favor  of  another,  may  by  that  means 
obtain  a  perfect  title,  and  hold  the  property  freed  from 
the  prior  outstanding  equity.  This  general  doctrine  was 
formulated  by  Lord  Hardwicke  in  a  celebrated  case  in  the 
following  emphatic  terms:  '^  The  ground  of  it  is  plainly 
this:  that  the  taking  of  a  legal  estate,  after  notice  of  a 
prior  right,  makes  a  person  a  mala  fide  purchaser.  This 
is  a  species  of  fraud  and  dolus  mains  itself;  for  he  knew 
the  first  purchaser  had  the  clear  right  of  the  estate,  and 
after  knowing  that,  he  takes  away  the  right  of  another 
person  by  getting  the  legal  estate.  Now,  if  a  person  does 
not  stop  his  hand,  but  gets  the  legal  estate  when  he  knew 
the  right  was  in  another,  machinatwr  ad  eireumveniendum. 
It  is  a  maxim,  too,  in  our  law  that  fraua  ei  dolus  nemini 
pairocinaH  debenC^  ^    Lord  Hardwicke  was  here  speaking 

1  La  N«Y«  T.  Le  Kevo^  Amb.  436;  2  Load.  Cm.  £q.,  4th  Am.  ocL,  100. 
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of  the  effect  of  an  actual  notice;  and  undoubtedly  it  is  an 
act  savoring  of  fraud  for  a  person  who  has  received  ac<- 
tual|  direct  notice  of  another's  right,  to  go  on  and  know- 
ingly acquire  the  property  in  violation  of  that  other's- 
right  But  on  the  other  hand,  to  base  the  entire  doctrine 
of  notice  upon  fraud,  to  regard  all  its  rules  as  inferences 
from  the  equitable  principle  against  fraud,  is,  in  my 
opinion,  to  ignore  the  plain  meaning  of  words,  and  ta 
introduce  an  unnecessary  and  misleading  fiction  into  the 
subject  Most  of  the  confusion  in  the  discussion  by  courts 
and  writers  has  resulted,  as  it  seems  to  me,  from  their 
acceptance  of  this  dictum  of  Lord  Hardwicke  as  univer- 
sally true,  and  from  their  attempt  to  treat  the  effects  or 
notice,  under  all  circumstances,  as  mere  instances  and 
results  of  fraud.  The  great  importance  of  the  subject 
having  thus  been  exhibited,  its  further  examination  will 
be  conducted  in  the  following  order:  1.  The  nature  ot 
notice,  what  constitutes  it,  and  its  various  kinds  and 
classes;  2.  The  effects  of  notice,  and  especially  the  con- 
sequences of  notice  or  the  want  of  notice  in  determining 
priorities  among  equitable  claims  to  or  upon  the  same^ 
subject-matter. 

§  692.  Knowledge  and  Notice  Distinguished.  —  Before^ 
entering  upon  this  examination,  a  few  preliminary  obser^ 
vations  are  necessary,  to  clear  the  ground  and  to  explain 
the  exact  nature  of  the  questions  which  are  to  be  dis- 
cussed, and  of  the  conclusions  to  be  reached  by  such  dis- 
cussion. In  the  first  place,  it  is  of  the  utmost  importance- 
to  distinguish  between  the  objects  and  purposes  for  which, 
the  fact  of  notice  having  been  given  may  be  invoked. 
One  object  of  notice  may  be  simply  to  affect  the  priority 
of  a  right  which  the  one  receiving  it  has  acquired,  and 
to  subordinate  such  right  to  an  interest  in  the  same  sub- 
ject-matter held  by  another.  On  the  other  hand,  notice 
may  be  regarded  as  an  ingredient  or  badge  of  fraud,  as  a. 
feature  which  renders  the  transaction  entered  into  by  the 
person  who  receives  it  fraudulent    A  distinction  clearly^ 
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•exists  between  these  two  purposes;  and  the  rnles  which 
govern  the  nature  and  effect  of  notice  in  each  must  be 
different.    That  might  easily  be  sufficient  to  subordinate 
a  person's  right  to  another  interest  which  would  at  the 
same  time  fall  far  short  of  stamping  his  conduct  with 
actual  fraud.    In  the  second  place,  it  should  be  most  care* 
fully  borne  in  mind  that  the  legal  conception  of  ''notice/' 
as  contained  in  the  settled  doctrines  and.  rules  of  equity, 
is  somewhat  artificial  and  even  technical.    In  this  purely 
legal  artificial  sense,  notice  is  by  no  means  synonymous 
with  knowledge,  dUhough  the  effects  produced  by  it  are  tin- 
daubtedly  the  eame  which  wndd  result  from  (ictual  knowledge. 
In  other  words,  while  the  doctrines  of  equity  on  the  sub- 
ject do  not  assume  that  notice  u  knowledge,  nor  even 
that  it  is  necessarily  followed  by  knowledge,  they  still 
often  impute  to  it  the  very  same  consequences  which 
would  flow  from  actual  knowledge  acquired  by  the  party. 
As  the  notice  spoken  of  by  the  rules  is  not  knowledge, 
there  may  be  notice  without  knowledge,  and  knowledge 
without  notice.    If  a  person.  A,  were  negotiating  with  B 
for  the  purchase  of  a  piece  of  land,  and  should  be  in- 
formed either  by  B  or  by  0  that  B  had  already  given  a 
deed  or  mortgage  of  the  same  land  to  C,  such  information 
would  be  notice,  and  even  the  highest  kind  of  notice;  but 
A  would  not  thereby,  in  any  true  meaning  of  the  word, 
have  knowledge  of  the  deed  or  mortgage,  of  its  various 
provisions  and  legal  effect.     On  the  other  hand,  if,  before 
the  negotiation,  A  had  been  casually  shown  the  deed  or 
mortgage  itself  by  some  third  person  in  whose  possession 
it  happened  to  be,  had  been  permitted  by  such  person  to 
take  and  read  the  instrument,  had  carefully  examined  it, 
and  had  thus  become  familiar  with  all  of  its  provisions 
and  its  legal  effect,  he  would  not,  within  the  settled  mean- 
ing of  the  legal  term,  have  received  notice^  but  he  would 
most  certainly  have  obtained,  and  would  be  acting  with,  a 
complete  knowledge  of  the  instrument.     Again,  under  cer- 
tain circumstances,  if  A,  while  dealing  with  respect  to  a 
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piece  of  propertji  deliberately  and  intentionally  refrains 
from  making  inquiries  concerning  outstanding  encum* 
brances  or  claims  for  the  very  purpose  of  avoiding  any 
information,  he  is  charged  with  notice  of  the  encum- 
brances and  claims  which  are  actually  outstanding;  but 
he  certainly  does  not  acquire,  and  cannot  possibly  have, 
a  knowledge  of  such  prior  charges  or  interests.    The  record 
of  a  deed  or  mortgage,  when  regularly  and  properly  made, 
is  constructive  notice  to  subsequent  purchasers  and  en- 
cumbrancers; but  it  does  not  necessarily  convey  any 
knowledge  to  such  persons;  while  A,  in  purchasing  land 
from  B,  is  absolutely  and  conclusively  bound  by  the  proper 
record  of  a  prior  instrument  affecting  the  same  premises, 
he  may  be  acting  in  perfect  good  faith  and  in  most  com- 
plete ignorance  of  the  actual  existence  of  any  such  in- 
strument.   If,  however,  before  making  the  purchase,  A 
had  examined  the  official  records,  and  had  there  discov- 
ered and  read  a  deed  or  mortgage  of  the  same  land  copied 
at  length  in  the  book  of  records,  but  under  such  circum- 
stances that  it  was  not  legally  entitled  to  be  recorded,  on 
account  of  a  defective  acknowledgment  or  other  irregu- 
larity, he  would  not  thereby  have  received  any  legal  notice 
within  the  true  meaning  of  the  term,  but  he  would  as 
certainly  have  obtained  a  full  knowledge  of  the  instrument. 
These  instances  are  sufficient  to  illustrate  the  distinction 
between  notice,  in  its  legal  and  somewhat  artificial  con- 
ception, and  knowledge,  and  to  show  that  one  may  exist 
without  the  other.     Unless  this  distinction  is  clearly  ap- 
prehended and  constantly  borne  in  mind,  much  of  the 
judicial  discussion  concerning  the  nature  and  effect  of 
notice  will  seem  to  be  confused  and  uncertain,  and  an 
irreconcilable  conflict  will  appear  among  many  of  the  de- 
cisions; the  distinction  renders  the  discussion  clear  and 
certain,  and  the  decisions  harmonious.    Whenever  the 
mj3re  notice,  in  its  strict  signification,  is  relied  upon,  even 
though  not  accompanied  or  followed  by  any  actual  knowl- 
edge, then,  from  considerations  of  policy  and  expediency. 
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the  same  effects  are  attributed  to  it  which  would  haye  re- 
sulted from  actual  knowledge;  and  it  will  be  found  that 
what  constitutes  this  notice  is  determined  by  definite, 
precise,  and  even  somewhat  technical  rules.  Wheneyeri 
on  the  other  hand,  a  party  is  shown  to  have  obtained  an 
actual  knowledge,  even  though  there  has  been  nothing 
which  cqnstitutes  a  notice  in  its  true  sense,  then  there  is 
no  longer  any  necessity  of  resorting  to  the  artificial  con- 
ception of  notice;  the  consequences  must  naturally  and 
necessarily  flow  from  an  actual  knowledge  of  facts  by  a 
party^  which  from  motives  of  expediency  are  attributed 
to  a  notice  of  the  same  facts  given  to  him,  in  the  absence 
of  actual  knowledge.  In  a  word,  among  the  complicated 
affairs  and  transactions  of  life,  it  is  often  necessary  that 
mere  "notice''  should  take  the  place  of  actual  knowledge; 
but  this  does  not  and  cannot  mean  that  actual  knowledge 
shall  not  produce  the  same  effects  upon  the  rights  of  par- 
ties which,  from  motives  of  policy,  are  given  to  its  repre- 
sentative and  substitute  notice.  This  conclusion  is,  as  it 
seems  to  me,  self-evident,  and  it  is  most  important;  it 
reconciles  at  once  all  the  confusion  and  conflict  of  opin- 
ion which,  it  must  be  confessed,  appear  in  some  of  the 
decisions,  and  it  has  the  support  of  the  ablest  judicial 
authority.  It  has  been  expressly  sanctioned  and  adopted 
as  the  settled  principle  upon  which  courts  of  equity  act^ 
in  a  recent  case  by  one  of  the  ablest  of  modern  English 
equity  judges.  Lord  Cairns.  He  is  speaking  of  a  trustee 
dealing  with  the  trust  fund  in  his  hands,  and  acting  with 
hnowledgCf  but  without  the  true  notice,  actual  or  construct- 
ive, required  by  the  settled  rules,  of  an  encumbrance  on 
the  property  created  by  the  eeitui  que  truet.  The  general 
language  which  he  uses  with  respect  to  these  particular 
facts  will  apply  to  all  cases  of  knowledge  as  distinct  from 
notice.  Lord  Cairns  says:  ''All  I  can  do  is  to  apply  those 
principles  which  have  been  well  established  as  part  of 

those  principles  on  which  the  court  proceeds I  am 

bound  to  say  that  I  do  not  think  it  would  be  consistent 
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with  the  principles  upon  which  this  cdnrt  has  always 
proceeded,  or  with  the  authorities  which  have  been  re- 
ferred tOy  if  I  were  to  hold  that  under  no  circumstances 
could  a  trustee,  without  express  notice  from  the  encuna- 
brancer,  be  fixed  with  knowledge  of  an  encumbrance  upon 
the  fund  of  which  he  is  the  trustee.  It  must  depend  upon 
the  facts  of  the  case.  But  I  am  quite  prepared  to  say  that 
I  think  the  court  would  expect  to  find  that  those  who  al- 
leged that  the  trustee  had  knowledge  of  the  encumbrance 
had  made  it  out,  not  by  any  evidence  of  casual  conversa- 
tions, much  less  by  any  proof  of  what  would  only  he  eon^ 
Biructive  notice,  but  by  proof  that  the  mind  of  the  trustee 
has  in  some  way  been  brought  to  an  intelligent  appre- 
hension of  the  nature  of  the  encumbrance  which  has 
come  upon  the  property,  so  that  a  reasonable  man,  or  an 
ordinary  man  of  business,  would  act  upon  the  information, 
and  would  regulate  his  conduct  by  it  in  the  execution  of 
the  trust.  If  it  can  be  shown  that  in  any  way  the  trustee 
has  got  knowledge  of  that  kind, — knowledge  which  would 
operate  upon  the  mind  of  any  rational  man,  or  man  of 
business,  and  make  him  act  with  reference  to  the  knowledge 
he  has  so  acquired, — there  I  think  the  end  is  attained, 
and  that  there  has  been  fixed  upon  the  conscience  of  the 
trustee,  and  through  that  upon  the  trust  fund,  a  security 
against  its  being  parted  with  in  any  way  that  would  be 
inconsistent  with  the  encumbrance  which  has  been  cre- 
ated.*' ^  This  extract  states  what  is,  in  my  opinion,  the 
general  doctrine,  applied  here  to  a  trustee,  but  applicable 
to  all  persons  whose  rights  or  liabilities  can  be  affected 
by  notice  of  rights  belonging  to  others.  It  declares  that 
although  there  may  be  no  technical  '^  notice,''  not  even  a 
constructive  notice,  still  there  may  be  an  actual  knowledge^ 
acquired  in  modes  which  do  not  amount  to  notice;  and 
this  knowledge  may  produce  the  same  effects  which  the 
rules  of  equity  attribute  to  **  notice.'' 

>  Lloyd  ▼•  Banka,  L.  K  3  Ch.  488^  490,  per  Lord  Oairna 
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§  593.    Kinds  — Actual  and  Oonstrnctiye.  —  Notice  has 
been  divided  by  judges  and  writers  into  the  two  main 
classes, — "actual"  and  "constructive";  but  there  is  a 
great  diversity  of  opinion  among  text-writers  in  deter- 
mining what  particular  kinds  shall  come  within  each  of 
these  two  classes.    According  to  some,  "constructive" 
notice  includes  those  instances  in  which  no  information 
of  the  existence  of  any  prior  right  or  claim  is  directly  or 
indirectly  communicated  to  the  party,  but  certain  facts 
are  shown  to  have  existed,  and  from  these  the  party  is 
conclusively  presumed  to  have  received  the  information, 
and  is  therefore  conclusively  charged  with  notice.     In 
other  words,  the  information  amounting  to  a  notice, 
although  not  in  fact  given,  is  inferred  as  a  conclusive 
presumption  of  the  law,  and  this  presumption  cannot  be 
rebutted  by  any  evidence  to  the  contrary.    All  other 
kinds,  according  to  this  theory,  are  "  actual."    This  latter 
class,  therefore,  embraces  many  degrees,  from  the  highest, 
where  a  positive,  personal  information  of  a  fact  is  directly 
conmiunicated  to  the  party,  down  through  every  grade, 
in  which  the  notice  is  either  implied  by  prima  facie  pre- 
sumptions of  law  from  certain  facts  shown  to  exist,  or  is 
inferred  as  an  argumentative  conclusion,  with  greater  or 
less  cogency,  from  evidence  which  is  perhaps  entirely 
circumstantial.    The  objections  to  this  mode  of  classifi- 
cation are  plain.     It  is,  in  fact,  no  classification;  it  groups 
under  the  head  of  "  actual "  notice  different  species  which 
have  no  common  features,  no  real  resemblance,  and  the 
name  "actual"  is  an  evident  misnomer;  while  on  the 
other  hand  the  class  of  "  constructive  "  is,  from  its  defini- 
tion, necessarily  confined  to  a  very  few  species,  technical 
and  artificial  in  their  nature,  the  most  important  one 
being  wholly  the  creature  of  statute.     I  prefer  and  shall 
adopt  the  classification  approved  and  followed  by  many 
of  the  most  eminent  judges,  which  has  the  merit  of  sim- 
plicity,  naturalness,  and   certainty.     According  to  this 
arrangement,  "actual"  notice  embraces  all   those  in- 
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stances  in  which  positive  personal  information  of  a 
matter  is  directly  communicated  to  the  party,  and  this 
communication  of  information,  being  a  fact,  is  established 
by  evidence  directly  tending  with  more  or  less  cogency  to 
its  proof.  **  Constructive  "  notice  includes  all  other  in- 
stances in  which  the  information  thus  directly  commu- 
nicated cannot  be  shown,  but  the  information  is  either 
conclusively  presumed  to  have  been  given  and  received 
from  the  existence  of  certain  facts,  or  is  implied  by  a 
prima  facie  presumption  of  the  law  in  the  absence  of 
contrary  proof.* 

§  694.  Definition.  —  Judges  and  text-writers  have 
seldom  attempted  to  define  notice  in  the  abstract,  but 
have  generally  contented  themselves  with  specifying 
instances,  or  describing  its  kinds  and  effects.  Within 
the  meaning  of  the  rules,  notice  may,  I  think,  be  cor- 
rectly defined  as  the  information  concerning  a  fact  actually 
communicated  to  a  party  by  an  authorized  person,  or 
actually  derived  by  him  from  a  proper  source,  or  else 
presumed  by  law  to  have  been  acquired  by  him,  which  in- 
formation is  regarded  as  equivalent  in  its  legal  effects  to 
full  knowledge  of  the  fact,  and  to  which  the  law  attributes 
the  same  consequences  as  would  be  imputed  to  knowledge. 
It  should  be  most  carefully  observed  that  the  notice  thus 
defined  is  not  knowledge,  nor  does  it  assume  that  knowU 
edge  necessarily  results.  On  the  other  hand,  the  informa- 
tion which  constitutes  the  notice  may  be  so  full  and  minute 
as  to  produce  complete  knowledge.*    Although  an  actual 

'  [In  Drey  ▼.  Doyle,  99  Mo.  469,  the  Notice  may  be  either  actoal  or  oca* 

eonrt   commeiited  on    the  ooufusion  etrttctiTe."    While  this  defiaition  has 

IMxxlaced  by  the  erroneoas  use  of  the  the  merit  of  extreme  brevity,  and  of 

terms  ''actual"  and  ''constructive**  correctly  preserving    the   distinotioQ 

notice,  and  approved  the  definitions  between   notice   and   knowledge,    it 

given  in  the  text.]  lacks,  as  it  seems  to  me,  some  of  the 

*  Of   the  few  definitions   given  by  essential  elements  of  the  entire  legal 

text- writers,  the  following  are  exam-  conception:      2  Lead.   Cas.  Eq.,  4th 

pies:  The  English  editors  of  the  Lead-  Am.    ed.,    144*      Another   American 

inff  Cases  in  ^nity  attempt  no  general  writer    says:    "Notioey  then,   in  its 

definition.    The  American  editor  says:  technical  sense,  is  the  legal  cognizance 

"  In  legal  parlance,  notice  is  informa-  of  a  fact.     It  differs  from  knowledge, 

tion  given  by  one  duly  authorized,  or  for    knowledge    may    exist    without 

derived  from  some  authentic  source,  notice,  and  there  may  be  notice  with* 
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knowledge  is  not  necessarily  assumed  to  result,  yet  in 
many  instances,  as  will  be  seen,  the  party  is  not  permitted 
to  show  this  fact,  but  the  same  consequences  follow  with 
respect  to  his  rights  and  interests  as  though  he  had  ob- 
tained real  knowledge.  The  correctness  of  the  definition 
which  I  have  formulated  will  appear  from  a  comparison 
of  all  the  cases  hereafter  cited  in  the  discussions  of  this 
section.  In  dealing  with  the  subject,  great  care  should 
be  taken  to  distinguish  between  notice  and  the  evidence 
by  which  it  is  established.  The  personal  communication 
of  information  which  constitutes  notice  is  a  fact  which 
may  be  proved  by  any  kind  of  competent  evidence  sub- 
mitted to,  weighed,  and  passed  upon  by  the  tribunal 
which  decides  matters  of  fact  Whenever  the  notice  is 
inferred  by  a  conclusive  or  prima  facie  presumption  from 
certain  facts,  the  oflSce  of  evidence  is  to  prove  the  exist- 
ence of  those  facts.  Notice  is  either  actual  or  construct- 
ive; but  the  legal  effect  of  each  kind,  when  established, 
is  exactly  the  same.' 

§  696.  Actual  Notice. — Actual  notice  is  information 
concerning  the  fact, — as,  for  example,  concerning  the 
prior  interest,  claim,  or  right, —  directly  and  personally 
communicated  to  the  party.*  The  distinction  between 
actual  and  constructive  notice  does  not  primarily  depend 
upon  the  amount  of  the  information,  but  on  the  manner 
in  which  it  is  obtained,  or  assumed  to  have  been  obtained. 
lu  actual  notice  information  is  not  inferred  by  any  pre- 
sumption of  law;  the  personal  communication  of  it  is  a 
fact,  and,  like  any  other  fact,  is  to  be  proved  by  evidence. 
The  information  m^iy  be  so  full,  minute,  and  circumstan- 

Mit   any   aetaal    knowledge.  ....  th«  thing  Heeli      Legal  oogninnee 

Notloe,   therefore,  in  the  seoae,  here  means  simply  legal  knowledge,  and  is 

used,  mny  be  said  to  be  the  definite  the  effect  which  the  law  regards  as 

legal  oognisanoe,  either  actual  or  pre-  prodnced  by  notice.     [See  Cleyeland 

samptiTe,  of  a  right  or  title":  Bup-  Woolen  MiUs  t.  Sibert,  81  Ala.  140.] 

bam^s  Equity,  826.  While  thedistino-  >  Prosser  t.  Rice,  28  Bear.  68,  74. 

tioQ  between  notice  and  knowledge  '  "Notice  is  actual  when  the  par* 

Is  here  distiseily  emphasized,  yet  the  ehaser  is  aware  of  the  adyerse  claim 

definition  itself,  in  calling  notice  the  or  title,  or  has  such  information  as 

**  legal  cognizance  "  of  a  fact,  s ives  the  would  lead  to  knowledge  ":    Am .  note 

^ea  of  notice  rather  than  describes  in  2  Lead.  Cas.  £q.,  4th  Am.  ed.,  144^ 
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tialy  that  tlie  party  receiving  it  thereby  acquires  a  com- 
plete knowledge  of  the  prior  fact  affecting  the  transaction 
in  which  he  is  then  engaged,  or  it  may  fall  far  short  of 
conveying  such  knowledge.*  Again,  the  evidence  may  be 
so  direct,  positive,  and  overwhelming  as  to  establish  the 
fact  that  the  information  was  personally  given  and  re- 
ceived in  the  most  convincing  and  unequivocal  man- 
ner, or  it  may  be  entirely  indirect  and  circumstantiaL 
Wherever,  from  competent  evidence,  either  direct  or  cir- 
cumstantial, the  court  or  the  jury  is  entitled  to  infer,  a$  a 
conclusion  of  fact,  and  not  by  means  of  any  legal  presump- 
tions,  that  the  information  was  personally  communicated 
to  or  received  by  the  party,  the  notice  is  actual.  In  short, 
actual  notice  is  a  conclusion  of  fact,  capable  of  being  es- 
tablished by  all  grades  of  legitimate  evidence.* 

§  696.  When  Shown  by  Indirect  Evidence.—  It  is  ad- 
mitted by  all  text-writers  and  by  many  judges  that  much 
confusion  and  inaccuracy  of  language  are  exhibited  in 
the  decisions  concerning  actual  and  constructive  notice; 
notices  are  not  infrequently  called  '*  constructive,"  which 
are  really  **  actual,"  and  the  rules  governing  the  two  are 
confounded.*  That  the  party  has  knowledge  or  information 
of  facts  su£Qcient  to  put  him  upon  an  inquiry  has  often 
been  treated  as  peculiarly  the  characteristic  of  construct- 
ive notice.    In  truth,  however,  this  test  is  equally  appli- 

>  Williamson  ▼.  Brown,   15  N.  Y.  ▼.  Griffith,  1  RofL  Ch.  163;  Nelson  ▼• 

854.    Actual  notice  need  not  be  fall,  Sims,  23  Miss.  383,  388;  57  Am.  Dec 

eircnmstantial  information  of    every  144;  Curtis  t.  Blair,  226  Miss.  309,  328; 

material  fact  affecting  the  right  of  the  59  Am.  Dec.  257;  Bartlett  v.  Glascock, 

person  receiying  it;  it  is  enouffh  that  4  Ma  62,  66;  Epley  ▼.  Witherow,  7 

it  be  information  directly  tending  to  Watts,  163,  167;  Jaques  t.  Weeks,  7 

show  the  existence  of  the  fact,  and  Watts,    261,    274;   Blatchley  ▼.   Os- 

snfficient  to  pat  the  party  on  an  in*  born,   33    Conn.    226,    233;  Buck  ▼• 

qniry:  Barnes  t.  McClinton,  3  Penr.  Paine,  50  Miss.  648,  655;  Carter  ▼. 

&  W.  67;  23  Am.  Dec.  62;  Tillinghast  City  of  Portland,  4  Or.  339,  350,  per 

V.  Champlin,  4  K  L  173,  215;  67  Am.  McArthnr,  J.  (a  very  clear  and  accn* 

Dec.  510.  rate  statement  of  the  doctrine);  Speck 

*  Tillinghast  ▼.  Champlin,  4  R.  L  t.  Riggin,  40  Mo.  405;  MaupinT.£m« 

173,  215;  67  Am.  Dec  610;  Warren  mons,  47  Mo.  304,  306,  307;  Maol  ▼. 

▼.   Swett,   31   N.   H.  332,  341,   342;  Bider,  69  Pa.  St.  167,  171, 172;  [Knapp 

Hall  T.  Noble,  40  Me.  459,  480;  But-  v.  Bailey,  79  Me.  195;  1  Am.  St.  Rep. 

trick  T.  Holden,   13  Met.   355,  357;  295.] 

Trefts  ▼.  King,  18  Pa.  St.  157,  160;        *  Williamson  ▼.  Brown,  15  N.  T. 

Rogers  ▼•  Jones,  8  N.  H.  264;  Griffith  854,  per  a  U  Selden,  J. 
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cable  to  every  instance  of  actual  notice  inferred  by  process 
of  rational  deduction  from  circumstantial  evidence.^    The 

>  [Knapp  ▼.  Bailay,  79  Me.  109;  1  Am.  A  third  inatanot  of  eoDfltrnotiTa  notioe 
St.Bep.2d5.]  Theoonfiuioiimeiitioodd  is  that  with  whioh  a  principal  ia 
in  the  text  ia  eaaily  and  completely  dii-  charged,  when  information  or  knowl- 
pelled  and  the  neceaaary  diatinction  edge  haa  been  obtained  by  hia  agent, 
between  the  two  kinda  of  notice  ia  When  thia  particular  case  is  carefally 
elearly  ahown  by  a  brief  analyaia  of  eooaidered,  it  will  be  perceired  that 
their  eaaential  operation.  When  A  is  it  ia  |;overned  by  precisely  the  same 
dealing  with  B  for  the  pnrchaae  of  principlea  aa  those  which  hsTe  already 
land  which  he  knowa,  aeoBp  or  ia  told  oeen  ezaminad.  The  men  /aei  that 
to  be  in  the  poaseaaion  of  a  stranger,  the  agent  haa  acquired  information 
O,  snch  poasession  doea  not  ahow  or  doea  not  tend  to  ahow  that  the  in- 
tend to  ahow  that  any  information  or  formation  haa  been  directly  and  par- 
knowledge  of  Ca  intereat  waa  directly  aonally  oommnnicated  to  the  prinm« 
and  personally  eommnnioated  to  A;  pal;  nor  doea  the  rale  depend  m  the 
bnt  ths  law  preiumet  that  information  alighteat  degree  npon  such  an  assnmp- 
of  Cs  real  interest  and  claim  waa  tion.  That  infcn-mation  oonstitnting 
oommnnicated.  Bat  the  preonmption  notice  ia  imputed  to  the  principal  is 
in  thia  caae  la  rebuttable;  it  ia  said  entirely  a  presumption  of  law,  sup- 
that  A  is  pat  npon  an  inquiry;  if  he  ported  bT  considerations  of  expecu* 
faila  to  make  angr  inquiry,  or  to  proa-  ency,  and  made  witiiont  any  reference 
ecnte  it  with  reaaonable  diligence,  to  tiie  actual  fact.  The  laat  instance 
then  the  preaumption  ia  absolute;  if  of  oonstructire  notice  which  I  shall 
be  doea  prosecute  it  with  reaaonable  mention  ia  that  resulting  from  reris- 
dilicenoe,  and  doea  not  discover  the  tration  pursuant  to  atatnte.  The 
trnui,  then  the  presumption  is  oyer-  mere  fad  that  an  instrument,  of  which 
come.  But  it  should  be  obserred  the  party  ia  profoundly  ignorant,  haa 
that  the  jury  or  court  doea  not  find  been  reoordea,  certainly  doea  not  tend 
the  existence  of  a  notice  as  a  oondu-  to  show  that  he  haa  reoeiyed  any 
sion  of  fact  deduced  by  rational  direct  peraonal  information  concerning 
argument  from  the  fact  of  Ca  poa-  it^  and  the  intereat  or  claim  which  it 
session;  the  only  pro?inoe  of  the  tnera  creates.  The  presumption  arises  from 
of  fact  in  this  case  is  to  determine  the  the  positive  mandate  of  a  statute; 
nature,  extent^  and  effect  of  A's  in-  there  is  no  oocaaion  for,  nor  even 
quixy  aa  a  meana  of  rebutting  the  pre-  possibility  of,  any  conclusion  of  fact 
sumption.  A  second  kind  of  con-  drawn  from  evidenoe  by  a  process  of 
strnctive  notioe  arises  from  recitals,  argument. 

statements,    and   references  in   tiUe  The  foregoing  instances  ahow  the 

deeds.     Here,  alao,  it  is  very  plain  taUonale  of  the  operation  of  ail  con- 

that  there  ia  nothing  tending  to  ahow  atructive  noticea.     A  aimilar  analysis 

direot  personal  information,  since  the  will  disclose  the    true    operation  of 

party  la  affected  with  the  notice  al-  actual  notice.      When  A  ia   dealing 

though  he  may  not  have  read  the  deed,  with  B  for  the  purchase  of  land,  and 

and  even   though   he  may  not  have  the  evidence  shows  that  A  is  directly 

seen  it^     A  is  tiie  grantee  in  a  deed  and  peraonally  informed,  either  by  B 

of  eonveyanee.    From  the  mere  fact  or  by  C,  that  C  already  holda  a  oon- 

tfaat  he  muat  derive  hia  titie  through  veyance,  or  mortgage,  or  encumbrance, 

that  inatrnment  and  through  the  line  or  possesses  an    easement    or    other 

of  prior  conveyances,   he  is  charged  charge  upon  the  same  premises,  tiie 

with  notice  of  all  that  they  contain  or  caae  is  so  simple,  and  the  notice  is  so 

refer  ta     This  fact  doea  not  in  the  clearly  actual,  that  no  doubt  can  exist 

least  tend  to  show  that  A   received  concerning  it.     Whenever  the  object 

any  direot  personal  information  of  a  ia  to  prove    that  A  haa  received  the 

oonflicting   mterest  or  claim;  the  in-  same    kind   of    personal   information 

iarence  ia  a  pure  presumption  of  law,  concerning  some  prior  interest  or  claim 

baaed  upon  conaiderationa  of  general  held  by  U,   but  the  fact  cannot  be 

policy,  and  doea  not  require  any  argn-  ahown  by  any  direct   evidence,    Imi 

mantativo  deduction  trom  evidence,  mxut  he  utabUthed  hy  mdireet  and  ekr- 
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distinction  is  plain  and  natural.  In  all  cases  of  construct- 
ive notice,  there  is  no  evidence  which  directly  tends  to 
show  that  any  information  of  the  prior  conflicting  claim 
was  personally  brought  home  to  the  consciousness  of  the 
party  affected;  the  particular  facts  of  which  he  is  shown 
to  have  knowledge  do  not  directly  tend  to  show  such  in- 
formation; but  from  these  facts  the  legal  presumption 
arises,  either  conclusive  or  rebuttable,  that  the  informa- 
tion was  received.  In  all  cases  of  actual  notice  inferred 
from  circumstantial  evidence,  the  facts  proved  do  directly 
tend  to  show  that  information  of  the  prior  conflicting  claim 
was  personally  brought  home  to  the  consciousness  of  the 

eumalanthi  ividence^ — that  is,  mnat  be  other  out  to  the  world  aa  haeUand  and 
inferred  by  the  jnry  or  ooart  as  a  wife.  The  only  question  of  law  in 
legitimate  deduction  from  such  evi-  snoh  a  case  is,  whether  the  evidence  is 
dence,  —  the  notioe  is  none  the  less  sufficient  to  warrant  the  finding  of  fact 
actoal;  it  is  to  be  inferred  as  a  con-  that  information  or  knowledge  of  (f% 
elusion  of  fact^  by  a  weighing  of  the  claim  was  actually  acquired  by  A.  It 
evidence  and  process  of  argument,  is  true  that  many  cases  say,  under  snoh 
unaided  fty  any  legal  jprtntrnpUona,  circumstances,  that  **  the  facts  proved 
One  illustration  wiU  suffice.  A  pur-  are  sufficient  to  put  the  party,  X  upon 
chased  land  from  B.  A  third  person,  C,  an  inquiry,  and  if  he  neglected  to  make 
from  whom  B  obtained  the  property,  a  due  inquiry  he  must  be  charged  with 
has  a  claim  upon  it;  and  the  question  notice."  Such  a  mode  of  statement 
is,  whether  A  took  with  notice  of  C's  is  entirely  proper;  but  it  is  incorrect, 
claim.  There  is  no  direct  evidence  of  misleading,  and  a  confounding  of  the 
any  information  given  to  A  by  either  two  kinds  of  notice,  to  say  under  such 
B  or  G.  But  it  is  proved  that  A  is  circumstances  that  if  the  party  negleots 
B's  son,  and  has  constantly  lived  in  to  make  a  due  inquiry  m  i$  presumed 
his  house  and  been  a  member  of  his  fo  have  received  tie  tfj/brmatioii  whioh 
family;  that  for  several  years  A  has  constitutes  notice.  In  all  oases  of  in- 
been  acquainted  with  his  father's  formation  constituting  actual  notioe 
business  affairs,  and  has  taken  an  ac-  inferred  from  circumstantial  evidence, 
tive  part  in  their  management;  that  this  statement  that  '*  the  facts  proved 
A  was  familiar  with  the  transaction  are  sufficient  to  put  the  party  upon  an 
by  whioh  B  obtained  the  premises  inquiry,"  etc.,  is  simply  tantamount  to 
from  G,  and  aided  his  father  in  saying  that  the  facts  and  oircnm- 
ueffotiating  the  contract  with  G,  eta  stances,  when  uncontradicted  and  nn- 
If  from  these  and  similar  facts  a  notice  explained,  are  sufficient  evidence  to 
should  be  inferred,  it  would  be  an  ao-  warrant  a  finding  that  the  information 
tual  notice,  and  not  constructive.  No  was  directly  and  personally  acquired 
legal  presumptions  would  aid  the  by  the  pari^,  but  that  the  facts  and 
court  or  jury;  they  would  simply  ar-  circumstances  may  be  sufficiently  ex- 
rive  at  the  conclusion,  by  a  process  of  plained  by  the  party's  showiuff  that  ho 
rational  argument,  that  at  some  time  did  make  a  reasonable  inquiry,  and 
information  or  knowledge  of  G*s  claim  did  seek  for  information,  but  fuied  to 
was  directly  and  personally  commu-  obtain  it.  By  such  means  the  oondn- 
nioated  to  or  acquired  by  A,  in  exactly  sion  which  would  otherwise  have  been 
the  same  manner  as  a  jury  may  infer  drawn  from  the  unexplained  circnm* 
that  a  certain  man  and  woman  were  stances  is  overcome  and  negatived, 
at  some  past  time  actually  married.  For  illustrations  of  these  positions, 
from  the  drcomstantial  evidence  of  see  cases  eited  in  the  next  loUowing 
their  oohabitation  and  holding  each  note. 
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party.  The  court  or  jury  infers  from  the  facts  proved,  by 
a  process  of  rational  deduction,  btU  without  the  aid  of  any 
legal  presumption,  that  such  information  was  actually  re- 
ceived. In  weighing  this  evidence,  the  tribunal  may 
properly  ask  whether  the  facts  proved  were  sufficient  to 
put  the  party  upon  an  inquiry,  so  that,  if  he  went  on  with 
the  transaction  without  making  any  inquiry,  his  actual 
receipt  of  information  and  consequent  notice  is  a  legiti- 
mate or  necessary  conclusion;  or  whether,  on  the  other 
hand,  he  prosecuted  an  inquiry  to  such  an  extent  and  in 
such  a  manner  that  his  actual  failure  to  acquire  informa- 
tion is  a  just  inference  of  fact'    A  careful  examination 

^  In  ft  Urge  nnmbw  ol  Ameriean  farty,  79  HL  209,  212;  BeynolcU  ▼• 

cues  the  diacassioa  oonoeming  aotaal  Rackman,  35  Mich.  80;  Longhridge 

Botioe  has  arieen  ap(m  an  interpreta-  ▼.  Bowland,  62  Mies.  54S,  6^  655; 

tioa  of  a  statntoiy  proTiaion  whioh  Trefts  r.  King,  18  Pa.  St  157,  160; 

expnealy  requires  "actnal  notice"  of  Roeers  ▼.  Jonee,  8  N.  H.  264;  Griffith 

a  prior  unrecorded  deed  or  enonm-  t.  Griffith,  1  Uoff.  Ch.  153;  Neleon  ▼. 

brance,   in  order  that  it  mav  have  Sime,  23  Miss.  383,  388;  57  Am.  Deo. 

priority  over  a  enbeequent  deed  or  144;  Bamee  v.  McClinton,  3  Penr.  k  W. 

mortffage  which  is  first  pat  on  record.  67;  23  Am.  Dec.  62;  Bartlett  v.  Glas- 

In  a  few  of  the  states  the  conrte  have  oock,  4  Mo.  62,  66;  Epley  ▼.  With- 

interpreted  the  intention  of  the  legis-  erow,  7  Watts,  163,  167;  Jaques  ▼. 

latore  as  demanding  that  the  personal  Weeks,  7  Watts,  261,  274;  Bnttrick 

information  of  the  nnreoorded  instm*  t.  Holden,  13  Met  855,  357;  Cortis 

ment  shonld  be  proved  by  direct  evi-  v.  Blair,  26  Miss.  309,  328;  59  Am. 

dflmoe,  and  as  exclndinff  all  instances  Dec  257;  Hnll  v.  Noble,  40  Me.  459, 

el  actual  notice  established  by  cir-  480;  Warren  v.  Swett  31  N.  H.  332, 

cumstantial  evidence.     In  most  of  the  341;  Tillinghast  v.  Champlio,  4  R.  L 

states,  however,  where  this  statutory  173,  215;  67  Am.  Deo.  510;  Buck  v* 

clause  is  found,  the  courts  have  de-  Paine,  50  Miss.  648,  655;  Carter  v. 

fined   the   "actual   notice"  required  City  of  Portland,  4  Or.  339.  350;  Prin- 

hy  the  legislature  as  embracing  all  gle  v.  Dunn,  37  Wis.  449,  460,  461, 

instances  of  that  species  in  contradis-  465;    19   Am.   Rep.   772;    Parker   v. 

tinction  from  *' constructive  notice,"  Kane,  4  Wis.  1;  65  Am.  Dea  283; 

—  tiiat  is,  all  kinds  of  actual  notice,  Shotwell  v.  Harrison,  30  Mich.  179; 

whether  proved  by  direct  evidence  or  Munroe  v.  Eastman,   31   Mich.   288; 

inferred    as   a  legitimate  conclusion  £ck  v.  Hatcher,  58  Mo.  235;  Maupin 

from  circumstances.     Whichever  view  v.   Emmons,  47  Mo.   304,   306,   307; 

of  the  statute  be  taken,  these  deois-  Parker  v.  Foy,  43  Miss.  260,  266;  55 

ions  are  all  useful  in  describing  the  Am.  Rep.  484;  Wailes  v.  Cooper,  24 

nature  of  actual  notice,  and  especially  Miss.  208,  228;  [Urquhart  v.  Leverett, 

in  distinguiihing  actual  notice  proved  69  Ga.  92;  Hunt  v.  Dunn,  74  Ga.  124.] 

by  circumstantial  evidence  from  oon-  In  the  recent  and  very  instructive 

stmctive    notice.     See   Brinkman  v.  ease  of  Brinkman  v.  Jones,  44  Wis. 

Jones,  44  Wis.   498,  517,   519,   521,  498,  the  question  waa,  whether  a  gran- 

523;  Brown  ▼.  Volkening,  64  N.  T.  tee  had  sufficient  notice  of  a  prior  un* 

76^  82,  83;  liunbert  v.  Kewman,  56  recorded  deed  to  defeat  his  own  re* 

Ala.  623,  625;  Helms  ▼.  Chadbourne,  corded  conveyance.    The  court  were 

45  Wis.  60,  70^  per  Cole,  J. ;  Chicago  called  upon  to  interpret  the  Wisconsin 

etc  R.  It  Ca  v.  Kennedy,  70  111.  3&,  statute,  which  requires  "actual  notice" 

361,  per   Walker,  J. ;  Shepardson  v.  under  such  circumstances;  and  it  dis- 

Stevens^  71  HI*  646;  Erickson  ▼•  Raf-  oussed  in  a  very  full  and  accurate  mao^ 
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of  the  cases  conceruing   notice  inferred  from  circum- 
stances will  show  that  in  a  large  proportion  of  them  the 

ner  the  trna  meaning  and  operation  of  oircnmatantial  OTidonoe.    Sea  Lambert 
actual  notice.    Taylor,  J.,  said  (p.  619):  t.  Newman,  56  Ala.  623;  Helms  t. 
"The  actual  notice  required   oy  the  Chadboume,  45  Wis.  60;  Chicago  etc 
statute  is  not  eynonymons  with  actual  R.  B.  Ca  t.  Kennedy,  70  Il£  350; 
knowledge.    We  think  the  true  rule  is»  Shepardson   ▼.   Stevens,  71  IlL  646; 
that  notice  mutt  be  held  to  be  actual  Iioughridge  t.  Bowlaad,  52  Miss.  546; 
when  the  subsequent  purohaaer  has  ao-  Barnes  t.  McClinton,  8  Fenr.  It  W. 
tual  knowledge  of  such  facts  as  would  67;    23    Am.    Deo.    62;    Warren    t. 
put  a  prudent  man  upon  inquiry  which*  Swett^  81   N.   H.  832;    Buttnok   ▼. 
if  prosecuted  with  onlinary  diligence,  Holden,  13  Met  355,  —  all  of  which 
would  lead  to  actual  notice  of  the  are  cited  nipra.    In  the  recent  ease 
right  or  title  in  conflict  with   that  of  Brown  ▼.   Volkening,   64  N.   Y. 
which  he  is  about  to  purchase.    When  76,  the  kind  and  amount  of  notioe 
the  subsequent  purcnaser  has  knowU  required    to   defeat    the   precedeiio» 
edge  of  such  facts,  it  becomes  hie  duty  obtained  by  the  first  recording  of  a. 
to  make  inquiry,  and  he  is  guilty  of  subsequent  couTeysnce  was  discnseed. 
bad  faith  if  he  neglects  to  do  so,  and  The  statute  of  New  York  does  not  in 
eonsequently  he  will  be  charged  with  express  terms  require  the  notioe  to  bo 
the  actual  notioe  he  would  have  re-  actual.    The  notice  relied  upon  was 
oeiyed  if  he  had  made  the  inquiry.   We  oonstructiTe,  arising  from  the  fact  of 
are  aware  that  this  construction  of  the  possession  by  a  thira  person;  and  tho 
rtatute  is  in  oonfliot  with  the  later  precise  point  decided  was  confined  to 
decisions  in  Massachusetts  and  ludi-  the  kind,  nature,  purposes,  and  ex- 
ana,  and  with  the  definition  given  to  tent  of  the  possession  necessary  under 
the  term  by  Stor^  in  his  Equity  Ju-  such  circumstances  to  raise  a  legal 
risprudenoe,   section  399:    Parker  ▼.  presumption  and  to  eonstituto  a  snf- 
Osgood,  3  Allen,  487;  Dooley  t.  Wol-  noient    constructiTe    notice.    In   the 
oott,  4  Allen,  406;  Sibley  v.  Leffing-  oourse  of  his  opinion,  howcTer,  AHon, 
well^  8  Allen,  584;  White  ▼.  Foster,  J.,  speaks  of  actual  notice  in  the  fol- 
102  Mass.  375;  Lamb  t.  Pierce,  113  lowing  language,  which  fully  oorrob- 
Mass.  72;  Crasson  t.  SwoTeland,  22  orates  the  positions  of  the  text  (p. 
Ind.  42fi3,  434.  ....  These  cases  all  82):  "Actual  notice  of  a  prior  unre- 
proceed  upon  the  theory  that  actual  corded  oonyeyance,  or  of  any  tiUe, 
notice  and  actual   knowledge   mean  legal  or  equitable,  to  the  premises,  <Mr 
the  same  thing. "    The  court  also  cites  knowledge  or  notioe  of  any  facts  which 
decisions  from  many  other  states  by  should  put  a  prudent  man  upon  in- 
which  the  same  interpretation  is  given  quiry,  impeaches  the  good  faith  of  the 
to  similar  statutes,  and  the  same  mean*  subsequent  purchaser.    There  should 
ing  attributed  to  "actual  notice."    It  be  proof  of  actual  notice  of  prior  title 
is  admitted,  however,  that  no  mere  or  prior  equities,  or  drcumHaneea  temd» 
"constructive  notice**  to  the  subse-  ing  to  prove  such  prior  rights,  wbioh 
quent  purchaser  would  avail,  under  anect  the  conscience  of  the  subsequent 
such  a  statute,  to  defeat  his  rights  purchaser.     Actual  notice  of  itself  im- 
under  an  instrument  first  recorded,  peaches  the  subsequent  conveyance. 
In  the  following  cases  substantially  t^roof  of  circumstances  short  of  actual 
the  same  test  is  laid  down,  namely:  notice,  which  should  put  a  prudent  man 
"A  knowledge  of  such  fsMsts  and  oir*  upon  inquiry,  authorizes  the  court  or 
oumstances  as  would  put  an  ordinarily  jury  to  mfer  and  find  actual  notioe.  ** 
prudent  man  upon  an  inquiry."    It  This  passage  of  Mr.  Justice  Allen's 
18  true  that  in  some  of  these  opinions  opinion  exactly  adopts  the  reasoning 
the  language  of  the  court  appears  to  and  conclusions  as  given  in  the  text, 
connect  this   test  with   constructive  It  declares  that  when  a  court  or  jury 
notice  only;  but  a  closer  examination  find   notice  as  a  conclusion   of  fact 
will  show  tiiat,  whatever  be  the  Ian-  from  circumstances  tending  to  show 
guage  used,  the  judge  really  has  in  it,  which  should  put  a  prudent  man 
mind  and  is  speaking  of  those  instances  upon  inquiry,  such  notice  is  actual  as 
of  actual  notioe  wiiich  are  inferred  from  truly  as  though  it  was  proved  by  direct 
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notice  was  actual,  and  not  constructive;  and  that  one  or 
the  other  of  the  following  questions  was  in  reality  con- 
sidered and  determined  by  the  court:  1.  It  being  shown 
that  the  party  had  been  informed  of  certain  facts,  and  it 
further  appearing  that  he  had,  notwithstanding  such  in- 
formation,  and  without  making  any  inquiry  respecting 
its  truth,  gone  on  and  completed  the  transaction,  whether 
the  court  or  jury  were  warranted  in  inferring  as  a  legiti- 
mate conclusion  from  the  eyidence  that  he  had  also  re- 
ceived that  direct,  personal  information  concerning  the 
existence  of  a  prior  conflicting  claim  which  the  law  calls 
**  actual  notice."  2.  It  being  shown  that  the  party  had 
been  informed  of  certain  facts,  and  it  further  appearing 
that  he  had  thereupon  made  inquiry  respecting  the  truth 
of  such  information  before  he  completed  the  transaction, 
whether  the  court  or  jury  were  warranted  in  inferring  as 
a  legitimate  conclusion  from  the  whole  evidence,  either 
that  he  had  or  had  not  received  that  direct  personal  infor- 
mation which  constitutes  actual  notice.' 

§  597.  What  Oonstitates  It:  Rumors;  Putting  on  In- 
quiry, etc.  —  A  purchaser,  or  person  obtaining  any  right 
in  specific  property,  is  not  affected  by  vague  rumors, 
hearsay  statements,  and  the  like,  concerning  prior  and 
conflicting  claims  upon  the  same  property;  and  the  rea- 
son is,  that  such  kind  of  reports  and  statements  do  not 
furnish  him  with  any  positive  information,  any  tangible 
clew,  by  the  aid  of  which  he  may  commence  and  success- 
fully prosecute  an  inquiry,  and  thus  discover  the  real 
truth;  his  conscience  is  therefore  not  bound.*    On  the 

•Tidenee.  It  is  aotnal,  and  not  oon-  man  t.  Jonet,  44  Wit.  498,  k  Manpin 
ftraetiTe,  beoanae,  although  inferred  t.  Emmoni^  47  Mo.  804,  306^  907. 
from  drcamatanoes,  it  is  inferred  by  >  See  the  oases  cited  in  the  last  pro- 
mere  process  of  argoment,  and  not  bv  osding  and  in  the  next  following  notes, 
means  of  any  legal  presumptions.  If  '  Woodworth  ▼.  Paige,  6  Ohio  St. 
the  party  thns  put  upon  inquiry  no-  70;  Lamont  r.  Stimsoo,  6  Wis.  443; 
gleets  to  prosecute  the  inquiry,  the  Shepard  ▼.  Shepard,  36  Miss.  178; 
oooduston  of  fact  is  then  absolute,  Doyle  ▼.  Teas,  4  Scam.  202;  Butler  ▼. 
lince  the  eircnmstanoes  are  left  unez-  Stevens,  26  Me.  484;  Jaques  ▼.  Weeks, 
plained  end  the  natural  inference  from  7  Watts,  261,  267;  Wilson  t.  MoOqI- 
them  is  left  unanswered  and  unweak*  lough,  2.3  Pa.  St.  440;  02  Adl  Dee. 
sued.  To  the  same  effect  as  Brink-  347;  JoUand  ▼.  Stainbridge^  8  Vea. 
9  So.  Jum.~n 
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other  handy  the  proposition  is  established  by  an  absolute 
unanimity  of  authority,  and  is  equally  true  both  in  its 
application  to  constructive  notice,  and  to  actual  notice 
not  proved  by  direct  evidence  but  inferred  from  circuni- 
stances,  that  if  the  party  obtains  knowledge  or  information 
of  facts  tending  to  show  the  existence  of  a  prior  right  in 
conflict  with  the  interest  which  he  is  seeking  to  obtain, 
and  which  are  sufficient  to  put  a  reasonably  pradent  man 
upon  inquiry,  then  it  may  be  a  legitimate,  and  perhaps 
even  necessary,  inference  that  he  acquired  the  further 
information  which  constitutes  actaal  notice.    This  infer- 
ence is  not,  in  case  of  actual  notice,  a  presumption,  much 
less  a  conclasive  presumption,  of  law;  it  may  be  defeated 
by  proper  evidence.     If  the  party  shows  that  he  made  the 
inquiry,  and  prosecuted  it  with  reasonable  diligence,  but 
still  failed  to  discover  the  conflicting  claim,  he  thereby 
overcomes  and  destroys  the  inference.    If,  however,  it 
appears  that  the  party  obtains  knowledge  or  information 
of  such  facts,  which  are  sufficient  to  put  a  prudent  man 
upon  inquiry,  and  which  are  of  such  a  nature  that  the 
inquiry,  if  prosecuted  with  reasonable  diligencCf  would  eer^ 
tainly  lead  to  a  discovery  of  the  conflicting  claim^  then  the 
inference  that  he  acquired  the  information  constituting 
actual  notice  is  necessary  and  absolute;  for  this  is  only 
another  mode  of  stating  that  the  party  was  put  upon 
inquiry;  that  he  made  the  inquiry  and  arrived  at  the 
truth.    Finally,  if  it  appears  that  the  party  has  knowledge 
or  information  of  such  facts  sufficient  to  put  a  prudent 
man  upon  inquiry,  and  that  he  wholly  neglects  to  make 
any  inquiry,  or  having  begun  it  fails  to  prosecute  it  in  a 
reasonable  manner,  then,  also,  the  inference  of  actual 
notice  is  necessary  and  absolute.    These  three  proposi- 
tions substantially  embrace  all  instances  of  actual  notice 
proved  by  circumstantial  evidence,  and  they  are  illustrated 

478;  [Satterfield  t.  Malone,  35  Fed.    Baspioion:  Simma  ▼.   Mona^  8  FmL 
Rem.  445:  Grundies  ▼.  Reid,  107  III.    Bep.  325.] 
30£    Nor  is  ha  affected  by  a  mer« 
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by  a  vast  number  of  decisional  each  depending  upon  its 
own  particalar  circumstances.* 

§  598.  Special  Rules. — The  general  rules  formulated 
in  the  foregoing  paragraphs  apply  to  all  species  of  actual 
notice.  The  inquiry  next  presents  itself,  whether  any 
more  particular  rules  have  been  established  which  deter- 
mine the  existence  or  non-existence  of  actual  notice  under 
special  conditions  of  fact.  Since  actual  notice  is,  by  its 
very  definition,  a  conclusion  of  fact  inferred  from  evidence 
more  or  less  convincing,  it  is  plain  that  each  case  must, 

^Spofford  ▼.  Weston,  29  Me.  140;  Rnckman,  36  Mich.  80;  Loughridg« 

Warren  ▼.  Swett,  31  K.  H.  332,  341;  ▼.  Bowland,  62  Mim.  546.  666;  Brown 

KqU  ▼.  Nate,  41  N.  H.  60;  Blaiadell  ▼.  Volkening.  64  N.  T.  76, 82;  Chicago 

▼.  SteTons,  16  Vt  179,  186;  Stafford  ▼.  Witt,  75  111.  211;  Buck  ▼.  Paine,  60 

▼.  Ballon,  17  Vt  329;  McDaniela  ▼.  MIm.  648,  656;  MoLeod  ▼.  Fint  Nat. 

Flower  Brook  etc.  M.  Co.,  22  Vt.  274;  Bank,  42  Miss.  99,  112;  Parker  ▼.  Foj, 

Stevena  t.  Ooodenongh,  26  Vt  676;  43  Miss.  260;  65  Am.  Rep.  484;  Carter 

Blatchley  ▼.   Osbom,  33  Conn.  226,  y.  City  of  Portland,  4  Or.  339,  360, 

233;  Sigonmey  y.  Munn,  7  Conn.  324;  per  McArthur,  J.  (a  yery  clear  and 

Peters  y.  Qoodricfa,  8  Conn.  146;  Rari-  accurate  statement  of  the  doctrine); 

tan  Water  etc  Co.  y.  Veghte,  21  N.  J.  Pringle  y.  Dunn,  37  Wis.  449,  466;  19 

Eq.    463,  478;  Hoy  y.  Bramhall,    19  Am.  llep.  772;  Shotwell  y.  Harrison, 

N.  J.  Eq.  663;  97  Am.  Dec.  687;  Wil-  30  Mich.  179;  Mnnroe  y.  Eastman,  31 

liamscm  y.  Brown,  16  N.  T.  354,  362;  Mich.  283;  Eck  y.  Hatcher,  58  Mo. 

Swarthonty.  Curtia,  6  N.  Y.  301;  65  235;  Maal  y.  Rider,  59  Pa.  St  167, 

Am.   Dec  846;  Pendleton  y.  Fay,  2  171,  172;  Lawton  y.  Gordon,  37  Cal. 

Paige,  202;  Danforth  y.  Dart,  4  Dner,  202,  205.     [See  also  the  followins  r«- 

101;  JTaekaon  y.  Caldwell,  1  Cow.  622;  cent  cases:  Lovejoy  y.  Raymond,  68 

Uawley  y.  Cramer,  4  Cow.  717;  Par-  Vt  509;  Jackson,  L,  ft  8.  R.  R.  y. 

rish  y.  Brooks,  4  Brewst.  154;  Kerna  Davison,  65  Mich.  417;  Gale  y.  Harby, 

y.   Swope,   2  Watts,   75;   Jaques   y.  20  Fla.  171;  Sensenderfer  v.  Kemp,  83 

Weeka,  7  Watts,  261,  274;  Epley  y.  Mo.  581;  Lan^  Syne  Min.  Co.  y.  Ross. 

Witherow,  7  Watts,  163,  167;  Bellas  20  Ney.  127;   19  Am.  St.  Rep.  337; 

y.  McCarthy,  10  Watts,  13;  Randall  Hains  ▼.  Hains,  69  Mich.  581;  Spence 

y.  Silyerthorne,  4  Pa.  St  173;  Trefts  y.  Mobile  etc.  R'y  Co.,  79  Ala.  576; 

y.  King,  18  Pa.  St  157, 160;  Ringgold  Woodbury  y.  Bruce,  59  Vt  624;  Dyer 

y.  Bryan,  3  Md.  Ch.  488;  Stookett  y.  y.  Taylor,  50  Ark.  314;  Biddinger  y. 

Taylor,  3  Md.  Ch.  537;  Bnnting  y.  Wiland,  67  Md.  359;  WoodaU  y.  KeUy, 

Ricks,  2  Dey.  ft  B.  Eq.  130;  32  Am.  85  Ala.  368;  7  Am.  St  Rep.  57;  Mor- 

Dec  609;  Gibbee  y.  Cobb,  7  Rich.  Eq.  gan's  Appeal,  126  Pa.  St  500;  Cannon 

54;  Maybin  y.  Kirby,  4  Rich.  Eq.  105;  y.   Haadley,   72  Cal.    133;   Smith   v. 

Center  y.   Bank,   22  Ala.    743;    Mc-  Ayer,  101  U.  S.  320;  Bocock's  Ex'rs  y. 

Oehee  y.  Gindrat  20  Ala.  95;  Ringgold  Alleghany  C.  ft  I.  Co.,  82  Va.  913;  3 

y.  Waggoner,  14  Ark.  69;  Bartlett  y.  Am.  St.  Rep.  128;  Ellis  y.  Horrman, 

Olasoc^,  4  Mo.  62,  66;  I>oyle  y.  Teas,  90  N.  Y.  466;  Montgomery  v.  Keppel, 

4  Scam.  202;  Hoxie  y.  Carr,  1  Sum.  75  Cal.  128;  7  Am.  St  Rep.  125;  Kent 

193;  Hinde  y.  Vattier,  1  McLean,  110;  y.  Melius,  69  Mich.  71;   Marbnry  y. 

7  Pet  252;  Lambert  y.  Newman,  56  Ehlen,  72  Md.  206;  20  Am.  St  Rep. 

Ala.  623,  625;  Helms  y.  Chadbonrne,  467:  McMasters  y.  Edgar,  22  W.  Va. 

45  Wis.  60,  70;  Brinkman  y.  Jones,  44  673;  Leake  y.  Watson,  58  Conn.  332; 

Wis.  498,  519;  Chicago  etc.  R.  R.  y.  18  Am.   St   Rep.   270;    Simmons  y. 

Kennedy,  70  HL  350,  361;  Shepardson  Oltver,  74  Wis.  633;  Stokes  y.  Riley, 

y.  Stevens,   71    111.  646;   Erickson  y.  121  111.  166;  Cain  v.  Cox,  23  W.Va.  594; 

Rafferty,  79  HL  209,  212;  Reynolds  y.  Bradford  y.  Hall,  36  Fed.  Rep.  801.] 
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to  a  great  extent,  depend  npon  its  own  circnmstances;  and 
the  resnlts  collected  and  arranged  from  the  decisions  mnat 
therefore  be  regarded  as  iXLyuliiratim^  of  the  general  doc- 
trines heretofore  described,  rather  than  as  additional  and 
more  definite  roles.  It  is  possible,  however,  to  reach  some 
conclusions  from  a  comparison  and  classification  of  jndi- 
cial  opinions,  which  will  afford  great  practical  aid  in 
applying  these  general  rules  to  particular  cases.  The 
whole  inquiry  is  reduced  to  the  examination  of  two  en- 
tirely distinct  questions,  which  should  not  be  confounded, 
namely:  What  kind  of  information  personally  communi- 
cated to  a  party  constitutes  the  actual  notice  proved  by 
direct  evidence  T  What  facts  are  sufficient  to  put  a  party 
upon  an  inquiry,  so  that,  if  not  overcome  by  contrary 
proofs,  they  would  constitute  the  actual  notice  inferred 
from  circumstantial  evidence  T 

§  699.  Same — Kind  and  Amount  of  Information  Heoes- 
•ary.  —  In  the  first  of  these  two  inquiries,  it  is  assumed 
that  some  information  is  shown  by  direct  evidence  to 
have  been  personally  communicated  to  the  party,  and 
the  sole  question  is.  What  kind  or  amount  of  such  in- 
formation will  constitute  actual  notice,  and  so  bind  his 
conscience?  Whenever  A  is  dealing  concerning  certain 
property  with  B,  who  acts  as  owner,  grantor,  vendor,  or 
mortgagor,  as  the  case  may  be,  a  definite  statement  made 
to  A  by  a  third  person,  C,  that  he  has  or  claims  some 
conflicting  interest  or  right,  legal  or  equitable,  in  the 
subject-matter,  is  a  sufficient  actual  notice  to  affect  A's 
conscience.  The  statement  need  not  be  so  full  and  de- 
tailed that  it  communicates  to  A  complete  knowledge  of 
the  opposing  interest  or  right;  it  is  enough  that  it  is  so 
definite  as  to  assert  the  existence  of  an  interest  or  right 
as  a  fact.^    Under  the  same  circumstances,  if  A  is  in- 

>  Spley  ▼.  Wiiherow,  7  W&tto,  163;  ley  ▼.  Otbom,  8S  Conn.  226,  283;  Key- 

167;  JaqoM  t.  Waaka,  7  WttUi,  261»  nolda  y.   RnckmAn,  35  Mieh.   80   (a 

274;  Barnat  ▼.  MoClinton,  8  Penr.  ft  W.  oMe  in  whioh  it  wm  held  th«t  no  no- 

67;  23  Am.  Dea  62;  Bartlett  ▼.  OUa-  tioe  had  been  given);  Ponder  r.  Seott^ 

coek,  4  Mo.  62,  66;  Nelson  ▼.  Sims,  6  44  Ala.  241,  214,  246  (ease  in  whieb 

MiM.  383^  888;  67  Am.  Deo.  144;  Blatch-  no  notice  waa  held  to  have  been  giTen)* 
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formed   hj  the  grantor  or  vendor,  B,  that  the  subject- 
matter  is  encumberedi  or  is  subject  to  an  outstanding 
lien  or  equitable  claim,  or  that  he  himself  has  not  for 
any  reason  a  title  free  and  perfect,  such  information  is 
actual  notice;  it  need  not  state  all  the  particulars,  nor 
impart  complete  knowledge  of  the  conflicting  interest, 
encumbrance,  or  right;  it  is  enough  that  A  is  reasonably 
informed,  and  has  reasonable  grounds  to  believe,  that 
the  conflicting  right  exists  as  a  fact.'     Of  course  the 
statement  by  B  may  be  so  vague  and  uncertain,  or  it 
may  be  so  accompanied  by  additional  explanatory  or 
contradictory  matter,  that  it  does  not  affect  the  con- 
science of  the  purchaser,  A,  and  does  not  amount  to  an 
actual  notice.'    Wherever,  under  the  circumstances  above 
described,  information  given  by  the  grantor  or  vendor 
with  whom  the  purchaser  is  dealing,  or  by  the  holder  of 
the  conflicting  claim  or  right,  would  constitute  an  actual 
notice,  the  same  information  may  be  communicated  by  a 
relative  or  friend  of  either  of  these  persons,  and  would 
then  operate  in  like  manner  as  actual  notice,  provided 
the  party  so  represented  was  prevented  by  absence,  sick- 
ness, or  other  disability  from  making  the  communication 
in  his  own  person  and  on  his  own  behalf.' 

^  Hadaon  ▼.  Warner,  2  Har.  ft  0.  Kelly,  85  Ala.  868;  7  Am.  St  Rep.  57; 

415;  Price  t.  McDoiuld,  1  Md.  403;  Jackson,  L.,  ft  a  R.  R.  Go.  ▼.  DaTtaon, 

54  Am.  Dee.  557;  Riusell  ▼.  Petree,  10  55  Mich.  417.] 

K  Hon.  184^  186;  Reynolda  ▼.  Rack-  *  Buttrick  ▼.  Holden,  IS  Met.  856» 

man,  35  Mich.  80  (example  of  no  no-  357;  Oortu  t.  Blair,  9  MIm.  809,  328; 

t&oe);  Chicago  ▼.   Witt^  75  UL   211  59  Am.  Dea  257;  Chioago  ▼.  Witt,  75 

{ditto,  no  notice);  Ponder  r.  Scott,  44  UL  211;  Ponder  ▼.  8oott»  44  AIa.  241, 

AhL  241,  244, 245  (notioe  merely  of  an  244,  245;  [Sattorfleld  r.  Malone,  35 

intention  to  ezeonte  a  deed  ii  not  no-  Fed.  Rep.  445;]  and  aee  poti,  |  601, 

tice  of  the  eontenti  of  the  deed  after-  where  the  qneetioB  is  more  folly  ex- 

wards  executed).  Definite  information  amined. 

<A  a  oonflieiing  daim  oommnnicated  '  Butcher  ▼•  Yooam,  61  Pk.  St  168, 
by  a  third  person,  neither  the  claim-  171;  100  Am.  Dea  625;  Mnlliken  ▼. 
ant  nor  the  Vfrtj  with  whom  the  par-  Graham,  72  Pa.  8t.  484;  Ripnle  t.  Rip- 
chaser  la  dMuia^  who  speaks  from  his  pie,  1  Rawle,  886.  In  Batciner  ▼•  Yo- 
own  poeitiTO  knowledge,  may  amount  onm,  61  Pa.  8t.  168^  100  Am.  Dec  625, 
to  the  knowledge  which  supersedes  it  was  said  not  to  be  enentia^  that  notice 
and  takes  the  place  of  a  mere  notioe.  of  an  equitable  interest  should  oome 
This  question  is  fully  examined  in  a  form  the  party  interested  or  his  asent; 
snbeequent  paragraph.  See  Batcher  it  may  come  aliunde,  proyided  it  be  of 
▼.  Tocnm,  61  Pa.  8t.  168, 171;  100  Am.  a  character  likely  to  gain  credit  A 
Bee  625;  Lawton  ▼.  Gordon,  37  CaL  person  about  to  purchase  land  from  a 
202,  205,  206.     [See  also  Woodall  ▼•  widow  in  whom  the  legal  title  was 
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§  600.  Same  —  What  Oircumstances  Sufficient.  —  The 
second  question  is,  What  facts  are  sufficient  to  put  the 
party  upon  an  inquiry,  so  that  he  may  thereby  be  charged 
with  the  actual  notice  inferred  from  circumstantial  evi* 
dence  ?  Among  the  facts  to  which,  as  evidence,  such  force- 
has  been  attributed  are:  Close  relationship,  personal  inti- 
macy, or  business  connections  existing  between  the  pur- 
chaser and  the  party  with  whom  he  is  dealing,  or  between* 
him  and  the  bolder  of  the  adverse  claim;'  great  inade- 
quacy of  the  price,  which  may  arouse  the  purchaser's  sus- 
picion, and  put  him  upon  an  inquiry  as  to  the  reasons  for 
selling  the  property  at  less  than  its  apparent  value;'  the 
sight  or  knowledge  of  visible  material  objects  upon  or 
connected  with  the  subject-matter,  which  may  reasonably 
suggest  the  existence  of  some  easement  or  other  similar 

▼atted  WM  informed  by  the  grand-  notioe  of  aoonflioting  equitable  claim); 

father  of  her  minor  children  that  the  Reynolds  ▼.   Raokman,  85  Mich.  80- 

equitable  title  had  been  in  her  de-  (knowledge  of  a  partnership  existing 

ceased  husband,  and  was  then  in  his  between  a  grantor  and  another  held 

heirs.      The  grandfather  was  held  a  not  sufficient  to  charge  grantee  with< 

proper  person  to  gi^e  notice,  and  the  notice). 

purchaser  was  bound  by  it  as  an  actual  *  Peabod^  ▼•  Fenton,  8  Barb.  Gh. 
notice.  In  Ripple  ▼.  Rinple,  1  Rawle,  451;  Hoppin  ▼.  Doty,  25  Wis.  573; 
386,  a  notice  was  given  uy  an  nude  of  Beadles  v.  Miller,  9  Bush,  405  (case 
the  person  interested.  But  per  contra,  in  which  inadequacy  of  price  was  held 
see  vVoods  v.  Farmere,  7  Watts,  382,  not  sufficient  notice  of  grantor's  fraud- 
387;  32  Am.  Pea  772,  per  Gibson,  C  nlent  design,  so  as  to  invalidate  % 
J. ;  Jolland  ▼.  Stainbridge,  8  Yes.  478,  conveyance  as  against  the  grantor's 
per  Lord  Loughborough.  [In  John  v.  creditors);  [see  also  Fisk  v.  Burson, 
Battle,  58  Tex.  591,  public  notice  given  71  Cal.  428,  where  inadequacy  of  price 
at  a  bankrupt  sale,  of  a  trust  estate  and  other  facts  were  held  not  great 
claimed  in  the  land  by  the  wife  of  the  enoueh  to  amount  to  notice;]  £ck  r. 
bankrupt,  was  held  sufficient  to  charge  Hatcher,  58  Mo.  235  (case  in  which 
purchasers  at  the  sale.]  inadequacy  of  price  and  other  circum- 
^  It  is  hardly  to  be  supposed,  how-  stances  were  held  a  sufficient  notice 
ever,  that  notice  could  l>e  inferred  of  grantor's  fraud,  etc.);  Hoppin  v. 
from  mere  relationship  or  intimacy.  Doty,  25  Wis.  573,  591  (a  grantee 
without  any  other  circumstances:  Til-  bought  for  one  hundred  dollars  land 
linghast  v.  Champlin,  4  R.  I.  173,  204,  which  he  knew  to  be  worth  two  thon- 
215;  67  Am.  Dec.  510;  Spurlock  v.  sand  dollars;  held  a  notice  of  the  gran- 
Sullivan,  36  Tex.  511;  Trefts  v.  King,  tor's  defects  of  title,  fraudulent  intent 
18  Pa.  St.  157,  160;  Phillips  v.  Bank  in  conveying,  etc.).  [And  the  fact  that 
of  Lewistown,  18  Pa.  St.  394,  404;  a  conveyance  by  a  husband  to  his 
Hoxie  V.  Carr,  1  Sum.  173,  192;  Flagg  wife  was  voluntary  is  sufficient  to- 
T.  Mann,  2  Sum.  486;  Dubois  v.  Barker,  put  a  subsequent  purchaser  on  inquiry 
4  Hun,  80,  86;  6  Thomp.  &  C.  349  as  to  whether  the  conveyance  was  in 
{mere  relationship  of  grantee  to  gran-  fraud  of  the  grantor's  creditors:  Mil-> 
tor,  without  any  other  evidence,  not  holland  v.  Tiffany,  64  Md.  455.] 
sufficient  ground  from  which  to  infer 


^ 
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right.'     The  irregular,  defectivei  or  improper  recording 
ef  an   instrament,  although  clearly  not  a  constructive 
notice  under  the  statutOi  may  be  suflScient  to  put  a  pur- 
chaser upon  inquiryi  and  so  constitute  an  actual  notice; 
and  the  inspection,  perusal,  or  knowledge  of  a  writing 
which  purported  to  be  a  certified  or  official  copy  of 
the  instrument  thus  defectively  or  improperly  recorded 
should  produce  the  same  effect,  although  upon  this  par- 
ticnlar  point  there  seems  to  be  some  conflict  of  judicial 
opinion.    It  has  even  been  held  that,  under  special  cir- 
comstances,  a  jury  or  court  might  assume  as  an  inference 
of  fact,  in  the  absence  of  any  positive  evidence,  that  a  pur- 
chaser examined  the  public  records,  and  thus  obtained 
information  amounting  to  an  actual  notice  from  a  con- 
veyance imperfectly  recorded,  or  improperly  recorded, 
through  some  defect.' 

1  TkkUM  ihttolmgi  vpqn  land  dk-  oordtd  in  only  one  of  Umoo  ooimtU% 
tinetlT  visible  to  the  parchMor  havo  so  that  the  record  wm  Bot  a  oooatmot- 
boon  held  eoffioiont  to  pnt  him  on  an  iva  notioa  with  reepeot  to  the  portion 
inqniry,  and  to  oonttitate  notioa  to  of  land  eitaata  in  tho  other  oonnty. 
him  of  an  existing  easement:  Ran*  The  oonrt  held,  in  an  eUborate  opinioa 
tan  Water  Power  Co.  ▼.  Veghte,  21  by  Chief  Jnstioa  Oibson,  that  a  jury 
N.  J.  £q.  463,  478;  Hoy  ▼.  Bramhall,  might  infer,  as  a  oonelvsioa  of  fact, 
19  N.  J.  Eq.  663;  Randall  v.  Silver*  that  the  parohaser  examined  the  reo- 
thorn,  4  Pa.  St.  173;  [Fresno  C.  ft  L  ords,and  so  became  aoqnainted  with  tiie 
Col  ▼.  Rowell,  80  Cal.  114;  13  Am.  St  prior  conveyance  aifeoting  tha  title  to 
Rep.  IIZ]  Tho  fact  that  there  were  the  whole  land  in  both  oonntlea.  The 
foarteen  chimney-pots  on  the  top  of  a  court  farther  held  that  an  inspection  by 
honaa,  but  only  twelve  flaea  in  tha  the  purchaser  of  a  paper  whioh  pnr- 
honae^  was  held  to  be  notice  to  the  ported  to  be  a  certifieaor  official  copy 
purchaser  of  an  easement  for  the  of  a  deed  improperly  recorded  on  ac- 
paasage  of  smoke,  held  bjr  an  adjoining  oount  of  a  defective  acknowledgment, 
owner:  Hervoy  v.  Smith,  22  Beav.  where  the  copy  disclosed  this  defect, 
209;  and  see  Davies  v.  Sear,  L.  R^  was  not  a  fact  from  whioh  aotual  notice 
7  Bq.  427;  Katchley  v.  Osbom,  83  could  be  inferred,  beeanaa  it  was  not 
Coon.  226,  233.  In  Paul  v.  Connors-  sufficient  to  put  the  purchaser  on  an  in- 
villa  et&  R.  R.,  61  Ind.  527,  630,  it  qniry.  This  deciuon  aeems  to  be 
was  held  that  a  grantee  of  land  with  unsound;  at  leasts  its  correctness  is 
a  graded  railroad  track  openly  across  very  doubtful;  itsaems  to  misinterpret 
it,  having  embankmenta  and  excava-  the  nature  of  facta  sufficient  to  put  a 
tions  plainly  to  be  seen  by  the  pur-  purchaser  upon  inquiry,  and  to  con- 
chaser,  takes  with  aotual  notice  of  all  found  them  with  absolute  and  com- 
the  riffhta  in  the  land  possessed  by  plete  knowledge.  Hastinss  v.  Cutler, 
the  raSroad  company;  and  a  warranty  24  N.  H.  481,  nolda,  much  more  oon- 
deed  from  his  grantor  cannot  aifect  sistentlj,  as  it  seems  to  me,  that  the 
those  rights.  inspection  of  a  writing  which  purports 

'  Kama  v.  Bwopo,  2   Watta,    76;  to  be  a  certified  cqpy  of  a  raoorded 

Hastings  V.  Cutler,  24  N.   H.  481.  deed,  although  it  ahows  that  tha  rec- 

In  Kerns  v.  Swope,  2  Watts,  76,  a  deed  ord  was  improperly  made,  because  tha 

«f  land  lying  in  two  counties  was  ro»  deed  was  defectively  acknowledged,  is 
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§  601.  Same— Effect  of  Explaining  or  Oontradietinjr 
the  Information  Giyen.  —  In  concluding  thia  branch  of 
the  discuBsion,  the  important  question  remains  to  be 
considered,  How  far  may  a  party  rely  upon  the  whole  of 
the  information  given  or  statement  made  to  him  in  a 
case  of  actual  notice?  In  other  words,  when  information 
is  given  or  a  statement  is  made  to  a  purchaser  which, 
standing  alone,  would  be  actual  notice,  or  at  least  would 
be  suflScient  to  put  him  [upon  an  inquiry,  but  this  is  ac- 
companied by  further  explanatory  or  contradictory  dec- 
larations which  tend  to  nullify  or  destroy  the  effect  of 
the  former  language,  how  far  may  the  purchaser  accept 
and  act  upon  the  entire  communication?  or  how  far  is  he 
affected  by  that  portion  which  tends  to  show  the  existence 
of  a  prior,  outstanding,  and  conflicting  claim?  If  the 
only  information  given  to  the  purchaser  concerning  the 
existence  of  an  outstanding  claim,  contract,  or  equity 
affecting  the  property  is  communicated  by  a  third  per- 
son,—  a  stranger  having  no  interest  in  the  matter, — 
^nd  this  person  also  states  that  such  contract  has  been 
rescinded,  or  such  claim  or  equity  has  been  abandoned  or 
discharged,  and  no  longer  exists,  the  purchaser,  it  seems, 
may  rely  on  the  whole  communication;  it  is  not  suffi- 
cient, in  the  absence  of  special  reasons  for  believing  the 
former  part  and  rejecting  the  latter,  to  put  him  upon  an 
inquiry,  and  does  not  therefore  amount  to  an  actual 
notice.  This  conclusion  results  from  the  obvious  fact 
that  such  an  informant  has  no  personal  interest  to  de- 
ceive the  purchaser  by  misrepresenting  or  concealing  the 
truth.^     When,  however,  the  grantor,  vendor,  or  mort- 

a  faet  toffioiMit  to  put  the  pnrohMer  857;  Cnrtii  t.  BUir,  26  Um,  809, 

OQ  aa  inquiry,  to  that  if  he  neglected  828;    59   Am.   Dea  267;   Rogen  r. 

to  make  a  proper  inquiry,  the  infer-  Wilej,  14  BL  65;  66  Am.  Dm.  491; 

enoe  of  actual  notice  would  be  neoee-  WilkamMB  ▼.  Brown,  16  K.  Y.  864^ 

sary.    See  Pringle  r.  Dunn,  87  Wia.  860.    In  Pringle  r.  Dunn,  87  Wis. 

449,  461-464,  19  Am.  Rep.  772,  and  449.  465,  467,  19  Am.  B^  T!%  one 

Partridge  y.  Smith,  2  Bias.  183,  185»  purohaaer  "had  heard  that  then  was 

186,  as  to  the  notice  giren  by  a  defeot-  a  defeotivs  railroad  mortgage  on  the 

ive  reoord.  premises,  but  did  not  look  for  tt^  be- 

^  In  re  Bright's  Trusts,   21   BeaT.  cause  hii  abstract  did  not  show  ik" 

480;  Buttrick  t.  Holden,  18  Met.  355,  Another  purchaser  ol  a  parcel  of  the 
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gagor  admits  thai  his  title  was  defective  or  encumbered, 
or  that  there  was  some  outstanding  claim  upon  or  equity 
in  the  property,  or  makes  any  other  communication 
which,  unexplained,  would  constitute  an  actual  notice, 
but  adds  a  further  declaration  to  the  efbct  that  such 
defect  has  been  cured,  or  encumbrance  removed,  or  claim 
or  equity  rescinded  and  destroyed,  the  purchaser,  accord- 
ing to  the  weight  of  authority,  is  not  warranted  in  accept- 
ing and  relying  upon  this  explanation  or  contradiction; 
the  information  obtained  under  such  circumstances  and 
from  such  a  source  is  suflScient  to  put  a  prudent  man 
upon  an  inquiry.     The  reason  of  this  is  plain.     The 
informant  is  under  a  strong  personal  interest  to  misrep* 
resent  or  conceal  the  real  facts.    While  the  former  branch 
of  his  communication  is  made  against  his  interest,  and  is 
therefore  more  likely  to  be  true,  the  latter  part  is  in  con- 
formity with  his  personal  interest,  and  is  essentially  un- 
trustworthy.'   Finally,  a  purchaser  is  fully  warranted  in 
accepting  and  acting  upon  the  statements  or  conduct  of 
the  person  who  holds  or  asserts  a  conflicting  interest, 
claim,  or  right,  if  he,  when  interrogated  upon  the  sub- 
ject, either  keeps  silence,  or  denies  the  existence  of  any 
claim,  or  affirmatively  declares  it  to  be  of  a  certain  kind 
and  amount;  such  a  person,  even  if  not  absolutely  es- 

had  ••kasw  hy  rspori*  tlutt  tliert  In  Chioago  r.  Witi,  16  JSL  211,  a 

mm  tnoh  »  mor^ag^  «ia    Both  wm  grantee,  aome  time  before  the  oonvey- 

held  eharged  with  aotual  notioe;  bat  aaoe  was  ezeonted*  waa  told  bT  the 

it  doea  not  appear  in  the  report  of  the  grantor  that  he  waa  not  Aen  able  to 

caae  /rom  wiom  the  pamnaaere  oU  make  a  good  titl%  bat  that  in  a  abort 

tamed  tlie  informatioiL  time  he  woold  be  abla.    It  was  held 

'  Hndaon  ▼.  Warner,  2  Har.  k  0.  that  no  notice  of  an  adTerae  anre- 

415;  Prioe  ▼.  McDonald,  1  Md.  408;  corded  deed  of  the  aame  land  could 

54  Am.  Dea  667;  BnaaeU  t.  Petree^  be  inferred:  Ponder  t.  Scott,  44  Ala. 

10  &  Men.  1S4;  Banting  r.  Bicka,  2  241,  244,240.    [In  Simpaon  ▼.  Hinaon, 

Der.  a  B.  Eq.  ISO;  S2  Am.  Deou  699:  88  AIa.  627,  a  aecaid  mortgagee  waa 

Littleton  ▼.  tKddm»  ^7  Tez.   109;  held  not  chargeable  with  notice  of  a 

[Manaaeea  t.  Dent^  A  Ala.  666.]   Thia  prior   nnreooraed   mortgage   on   the 

role,  howerer,  la  not  poahed  ao  far  by  aame  property,  becaoae  on  making  in* 

the  coarti  aa  to  work  real  injaatice  to  ooiry  of  the  moH^ptgor  whether  the 

innooent  parehaeera  who  have  been  nrat  mortgagee  did  not  hold  a  mort- 

manifeatiy  deoeiTed  and  mialed.    See  gage  againat  him,   he  waa  informed 

Jonea  ▼.  Smith,  1  Hare,  43;  Rogeri  ▼.  that  he  did,  bat  that  it  waa  on  other 

Jonet,  8  N.  BL  264:  Cartia  y.  Blair,  property  only.] 
26  Miaa.  609,  828;  69  Am.  Deo.  257. 
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topped  from  afterwards  setting  up  any  daimi  or  a  claim 
different  from  his  representations,  would  certainly  be 
debarred  from  afterwards  alleging  that  the  purchaser 
was  put  upon  an  inquiry,  and  was  charged  with  notice.^ 
If  a  purchaser,  having  been  put  upon  an  inquiry,  prose* 
cutes  it  with  reasonable  and  due  diligence,  without  dis- 
covering any  adverse  right,  the  inference  of  an  actual 
notice  received  by  him  is  overcome  and  destroyed.* 
What  is  a  due  inquiry  in  these  instances  of  actual  notice 
inferred  from  cir^^umstantial  evidence  must,  to  a  great 
extent,  depend  upon  the  particular  facts  of  each  case.  It 
is  well  settled,  however,  that  mere  examination  of  the 
record,  and  finding  no  adverse  title  or  claim  recorded,  is 
not  due  inquiry  by  one  who  has  been  put  upon  inquiry 
by  circumstances  tending  to  show  the  existence  of  a  con- 
flicting title,  claim,  or  right.' 

§  602.  Same — By  Whom  and  when  Information  must 
be  Qiven.  — ^  Such  being  its  general  nature,  it  is  impossible 
to  define  by  a  single  formula  what  will  amount  to  an  ac- 
tual notice  sufficient  to  affect  the  conscience  of  the  party 
receiving  it,  and  courts  have  not  attempted  to  lay  down 
any  such  criterion;  each  case  must,  to  a  considerable  ex- 
tent, depend  upon  its  own  particular  circumstances.  The 
following  ancillary  rules,  however,  bearing  upon  the  ques- 

>  MoGkhee  ▼.  Gindrat»  20  Ala.  95;  29  Mich.  162,  wm  dutinffnisbed.     In 

Massio  ▼.  Gr66nhow*8  Ez'n,  2  Pat.  k  Pringla  ▼.  Dann,  87  Wu.  449,  465, 

H.  255;  and  see  th«  following  Eng*  467,  19  Am.  Rep.  772,   a  pnrohaser 

lish  authorities:  Ibbotson  ▼.  Khodea,  "  who  had  heard  that  there  wat  a  de- 

2  Vem.   554;  Pearson  t.  Morgan,  2  feotiTe  railroad  mortgage  on  the  prem- 

Brown  Ch.   888;  Bridge  v.   Beadon,  Imw,  hat  did  not  look  for  it,  becaase 

li.  R.  8  Eq.  664;  Lee  ▼.  Howlett»  2  his  ahstract  did  not  show  it,"  and 

Kay  k  J.  531;  Bnrrowes  ▼.  Locke,  10  another,  who  "  knew  hj  report"  that 

Yes.  470;  Slim  y.  Croacher,  1  Do  Gex,  there  was  soch  a  mortgage,  but  made 

P.   k  J.    618;  Barry  ▼.   Croskev,   2  no  further  examination, were  both  held 

Johns,  ft  H.  1,  21 ;  1  Dart  on  Vendors,  charged  with  actual  notice:  Brinkman 

a  3»  sec.  1,  pp.  88,  89.  ▼.  Jones,  44  Wis.  498,  519.     Littleton 

*  See  cases  cited  anie,  under  §§  596,  t.  Giddin^,  47  Tex.  109,  holds  that 

597.  looking  at  the  records  and  inquiring 

'  In  Shotwell  ▼.  Harrison,  30  Mich,  of  the  grantor  is  not  enouffh,  when  an 
179,  and  Munroe  v.  Eastman,  31  Mich,  inquiry  among  the  neighbors  would 
283,  it  was  held  that  a  purchaser  who  have  led  to  the  truth;  tSaa,  that  a  no- 
has  such  notice  of  a  prior  unrecorded  tice  given  to  a  person  who  was  actually 
deed  cannot  rely  upon  a  mere  search  interested  in  the  purchase^  although 
of  the  records  without  any  other  in*  not  named  as  a  grantee  in  the  convey* 
quiry;  the  case  of  Barnard  v.  Campau,  ance,  is  notice  to  the  grantee  himself. 


8ZT  CKHUHttuva  uoaataL  |  Mf 

tion,  have  been  well  settled.  Where  an  actual  notice  is 
relied  upon,  in  order  to  be  binding  it  most  come  from 
some  person  interested  in  the  property  to  be  affected  by 
it;  and  it  is  said  that  it  must  be  given  and.  received  in 
the  course  of  the  very  transaction  itself  concerning  the 
property  in  which  the  parties  are  then  engaged.  As  a 
necessary  consequence,  no  mere  vague  reports  from  strau- 
gers,  nor  mere  general  statements  by  individuals  not 
interested  in  the  property,  that  some  other  person  claims 
a  prior  right  or  title,  will  amount  to  an  actual  notice  sa 
as  to  bind  the  conscience  of  the  party;  nor  will  he  be 
bound  by  a  notice  given  in  some  previous  and  distinct 
transaction,  which  he  might  have  forgotten.^  It  should 
be  most  carefully  observed  that  the  decisions  here  re* 
ferred  to,  and  the  rules  which  they  sustain,  are  dealing 
exclusively  with  the  artificial  conception  of  an  actual 
notice,  which  is  regarded  as  affecting  the  conscience  of 
the  party,  and  producing  results  upon  his  rights  in  the 

^  See  Sngden  on  Vendors  and  Par-  (mmon);  Battrick  ▼.  Holden,  13  Met. 

€]iuer8,755;Bamhartr.Green8hieldf,  365,   367;    Curtie  t.    Blair,  26  Miss. 

9  Moor«  P.  O.  O.  18,  36;  Natal  Land  309,  328;  69  Am.  Deo.  267;    Peeblee 

etc.  Co.  y.  Good,  L.  R.  2  P.  C.  121, 129;  ▼.  Reading,  8  Serg.  ft  R.  484;  Miller 

Batcher  v.  SUpely,  1  Vem.  363;  Jol-  t.  Cressoo,  6  Watts  ft  &  284;  Epley 

land  ▼.  Stainbridxe,  3  Ves.  478;  Fry  v.    Witherow,    7    Watts,    163,    167; 

T.  Porter,  1   Mo£  300;  Wildgoose  y.  Jaqnes  ▼.  Weeks,  7  Watts,  261,  267, 

Wayland,  Goalda.  147,  pL  67.    That  274;  Woods  ▼.  Farmere.  7  WattR,  882, 

mere  yagne  statements,  mmors,  and  387;  82  Am.  Dec.  772;  Hoody.  Fahne* 

reports  coming  from  third  persons  not  stock,  1  Pa.  81  470;  44  Am.  Dee.  147; 

interested  in  the  transaction,  or  from  Chnroher  y.  Gnemsey,  39  Pa.  St.  84; 

any  other   nnanthentio   sooroe,    and  Wilson  y.  McGullongh,  23  Pa.  St.  440; 

even  yagne,   nnoertain,    and   wholly  62  Am.  Deo.  347;  Van  Duyne  y.  Vree- 

general   statements,   oomins    from  a  land,  12  N.  J.  Eq.  142,  156;  Bntler  y. 

person  interested  in  the  snbject-mat*  Steyena,  26  Me.  484;  Lament  y.  Stim« 

ter,  sooh  as  the  yendor  or  the  claim-  son,  6  Wis.  443;  Rosers  y.  Haskings, 

ant  himself,  will  not  amount  to  an  14  Ga.  166;  Manl  y.  Rider,  69  Pa.  St. 

actoal  notice,  and  will  not  bind  the  167,   171,   172  (general  mmors);  but 

cooadenoe  of  a  purchaser,  is  decided  as  to  notice  not  coming  from  the  party 

or  laid  down  by  way  of  a  dieium  in  a  interested,   see  Curtis    y.   Munay,  3 

multitude  of  cases:  Chicago  y.  Witt»  Met   406;    Mulliken   r.  Graham,   72 

75  m  211  (insufficent  statement  from  Pa.  St  484,  490.    That  an  actual  no- 

•  erantor  to  the  purchaser);  Longh-  tice  giyen  in  a  prior  transaction  is  not 

ri(^  y.  Rowland,  62  Miss.  646,  666  notice  in  a  subsequent  and  different 

(ramorsy  suspicions,  etc.);  Reynolds  y.  one,  see  Lowther  y.  Carlton,  2  Atk. 

Rockman,    36  Mich.    80    (facts   not  242;  Fuller  y.  Benett,  2  mire,  394, 

amounting   to    notice);    Lambert   y.  404;  Boggs  y.  Vamer,  6  Watts  ft  S. 

Newman,  66  Ala.  623,  626,  626  (yagne  460;  Meehan  y.  WUliams,  48  Pa.  St. 

evidence  of  conversations);  Parker  y.  238;  Bank  of  LooisyilU  r.  Cnrreo,  38 

Foy,  43  Miss.  260,  266;  66  Am.  Rep.  Iowa»  666. 
484;  Wailea  y.  Cooper,  24  Miss.  208 
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same  manner  and  to  the  same  extent  as  though  it 
amounted  to  full  knowledge,  although  it  may  perhaps 
fall  far  short  of  such  a  consummation.  The  question  as 
to  the  consequences  of  such  knowledge  acquired  in  some 
other  manner  or  from  some  other  source  is  therefore 
left  untouched. 

§  603.  Effect  of  Knowledge.— What,  then,  is  the  effect 
of  actual  knowledge  of  the  prior  fact,  interest,  claim,  or 
right,  acquired  previously,  or  in  an  entirely  different 
transaction,  or  from  a  stranger  or  person  having  no  inter* 
est  in  the  property,  or  even  in  an  accidental  and  fortuitous 
manner?  The  answer,  on  principle,  is  very  clear  and  cer- 
tain. It  was  shown  in  a  former  paragraph  that  the  con- 
ception of  notice  was  introduced,  and  the  rules  concerning 
it  were  established,  from  considerations  of  policy  and  ex- 
pediency based  upon  the  common  experience  of  mankind. 
Notice,  even  when  actual,  is  not  necessarily  equivalent  to 
knowledge;  but  the  same  effects  must  be  attributed  to  it 
which  would  naturally  flow  from  knowledge.  It  is  treated 
as  a  representative  of,  or  substitute  for,  actual  knowledge, 
and  is  therefore  in  its  essential  nature  inferior  to  knowl- 
edge. It  necessarily  follows  that  whenever  a  party  has 
obtained  a  full  knowledge,  although  not  in  accordance 
with  the  rules  which  define  the  nature  of  notice,  and  regu- 
late the  mode  of  its  being  given  and  received,  there  is 
no  longer  any  need  of  invoking  the  legal  conception  of 
notice;  the  rules  concerning  it  no  longer  apply;  the  very 
fact  for  which  it  is  intended  as  a  substitute  has  been  more 
perfectly  accomplished  in  another  manner.  To  sum  up 
in  one  statement,  if  the  party  has  in  any  way  obtained  the 
full  knowledge,  those  same  results  must  necessarily,  and 
even  in  a  higher  degree,  be  attributed  to  it — the  very 
substance  itself — which  are,  from  motives  of  general 
policy,  attributed  to  notice  as  its  representative  and  sub- 
stitute. The  conclusion  thus  reached,  upon  principle,  is 
supported  by  the  weight  of  judicial  authority,  and  it  will 
reconcile  much,  if  not  all,  of  the  apparent  confusion  and 
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conflict  of  opinion  upon  this  subject  to  be  found  in  some 
of  the  decisions.^    Of  course  the  knowledge  here  spoken 
of  must  be  something  more  than  the  mental  condition 
produced  by  rumors,  casual  conversations,  and  the  like,  — 
more  than  any  constructive  notice, — more  even  than  the 
fnen  actual  notice  defined  and  permitted  by  the  rules.    It 
must  appear  that  the  mind  of  the  party  charged  with  the 
knowledge  has  been  brought  thereby  to  an  intelligent  ap- 
prehension of  the  nature  of  the  prior  fact,  interest,  claim, 
or  right,  so  that  a  reasonable  man,  or  an  ordinary  man  of 
business,  would  act  upon  the  information,  and  would  regu- 
late his  conduct  by  it  in  the  transaction  or  dealing  in 
which  he  is  engaged.'    In  accordance  with  principle,  and 
as  a  conclusion  from  the  decided  cases,  the  following 
proposition  may  be  formulated:  If  it  can  be  shown  that 
ibe  party  has  in  any  way,  from  any  person  or  source,  by 
anj  means  or  method,  for  any  purpose,  although  not  in 
pursuance  of  the  rules  which  regulate  the  giving  of  notice, 
obtained  or  derived  actual  and  full  knowledge  of  the  kind 
above  described,  concerning  the  prior  fact,  interest,  claim, 
or  right, — that  is,  a  knowledge  which  would  operate  upon 
the  mind  of  any  rational  man,  or  man  of  business,  and 
make  him  act  with  reference  to  the  knowledge  he  has  so 
acquired  in  the  transaction  or  dealing  in  which  he  is  en- 
gagedy — then  the  same  results  must  follow  from  the  knowl- 
edge so  obtained  which  would  follow  from  an  actual  notice 
communicated  in  the  manner  required  by  the  rules  gov- 
erning notice;  in  other  words,  the  conscience  of  the  party 
having  the  knowledge  is  affected  by  it  in  the  same  man- 
ner and  to  the  same  extent  as  it  would  be  affected  by  an 

*  It  oftnoot  Im  olaimed  thmt  th»  Titwt  uad  IntcrohangMbly,  m  ihooffh  they 

Mnteinad  m  th«  text  are  ezpreeely  were  ezaotly   eqniTalent.      However 

■doptod    bj  all   the   dedded   OMee.  great  an  appeafunoi  of  eoofliot  there 

There  ia  mifortiiiiataly  a  great  lack  of  may  be^  the  reaaoning  and  oondnstona 

preoiaion  and  aocnraoy  in  the  language  of  ibm  text  will*  in  my  opinion,  prodnoe 

of  too  many  Jndieial  opiniona;  aotiud  a  eonaistent  and  h«moniona  aTstem. 

and  eonatmctive  notice  are  aomotimea  See  the  eaaea  eited  in  the  next  follow* 

not  disoriminated;  notice  and  the  evi-  ing  note  bnt  one  nnder  thia  paragraph. 

dence  by  which  it  ia  ahown  are  often  *  Lloyd  ▼.  Banka,  Lb  &  i  Ch.  488^ 

eonfoandod;  knowledge  and  notice  are  490,  per  Lord  Gairna. 
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actual  notice.'  It  sometimes  happens  that  by  a  positive 
role  of  the  law  an  actaal  and  technical  notice  is  necessary , 
in  order  to  put  a  person  in  default,  or  to  perfect  some  legal 
right,  and  then  knowledge,  however  complete,  will  not 
supersede  or  take  the  place  of  the  notice.  Actual  knowl- 
edge, however,  will  generally  have  the  same  effect  as  notice 
in  controversies  concerning  priority;  but  it  is  especially 
important  in  determining  the  existence  of  good  faith;  it 

■Lloyd  T.  Banln,  L.  R.  8  Ol  4S8,  87  CU.  202;  205,  206  (»  psnoa  about 
490,  per  Lord  Curni;  Hattor  of  Lei-  to  pnrchaae  Und  wm  told  by  the  re- 
man, 82  Md.  226,  244;  Prioo  ▼.  Mo-  oorder  that  the  intended  crantor  had 
Donald,  1  Md.  403;  64  Am.  Deo.  667;  already  giTon  a  deed  of  the  property 
Wincheater  ▼.  Baltimore  eto.  B^  R.,  4  to  another  person,   which  had  bees 
Md.  231;  [Manaases  ▼.  Dent,  89  Ala.  filed  for  leoord,  bat  afterwarda  taken 
865;]  Johna  ▼.  Soott^  6  Md.  81  (aotaal  awav  from  the  office  before  recording, 
knowledge    of    a    prior   unrecorded  Held,  a  anffioiant  knowledge;  nuk  in- 
deed); Brown  ▼•  Well%  44  Qa.  679^  formation  need  not  oome  from  a  peracNa 
676  (graatee*a  actaal  knowledge  that  interested  in  the  proper^.    The  court 
his    grantor   waa    a   mere   squatter  expressly  placed  the  decision  npon  the 
withont  color  of   title  defeated   his  distinction,  aa  laid  down  in  the  text» 
own    title,    althongh    he    had   con-  between  actnal  knowledge  obtained  in 
tinned  in  ]^oasession  onder  it  for  seven  any  anthentic  manner,  and  the  teeh- 
years);  Pnngle  ▼.  Donn,  87  Wis.  449,  nioal,  actaal  notice).    See  also  Dicker- 
466-467;  19  Am.  Rep.  772  (the  prem-  son  ▼.  Campbell,  32  Mo.  644  (where  a 
ises  being  enenmbered  by  a  prior  an-  derk  of  a  court  obtained  knowledge  c^ 
recorded    mortgage;  one   snoseqaent  prior  equities  throngh  his  familiarity 
purchaser  of  a  portion  of  them  **had  with  the  records);  Curtis  ▼.  Mondy, 
heard  that  there  was  a  defective  rail-  3    Met.   405,   407,   per  Putnam,    J. ; 
road  mortgage  upon  the  premises,  but  Stevens  v.  Goodenough,  26  Vt  676; 
did  not  look  for  it,  because  his  abstract  MnUiken  v.  Graham,  72  Pa.  St.  484, 
did  not  show  it";  another  purchaser  of  490;  Henry  ▼.  Raiman,  26  Pa.  St.  864; 
a  different  portion  "knew  by  report"  64  Am.  Dec.  703;  Fhillippa  ▼.  Bank 
that  there  was  such  a  mortgage;  both  of  Lewistown,  18  Pa.  St.  394,  404;  Mo* 
were  held  charged  as  though  they  had  Kinney  v.  Brighta,  16  Pa.  St  399;  69 
received  an  actual  notice);  Jones  ▼.  Am.  Dec.  612;  Van  Duyne  ▼.  Vreeland, 
Lapham,  16  Kan.  640,  546,  646  (pur-  12 N.  J.  Eq.,  142, 166;kupertv.  Mark, 
chaser  of  the  legal  estate  with  full  15  111.  640;  Cox  v.  Milner,  28IU.  476: 
knowledge  of  an  outstanding  equitable  Hankinson  v.  Barbour,  29  IlL  80.  [And 
interest,   claim,   or    lien);    Virgin  v.  aprior  mortgagee  who,  pending  the ne- 
ViTingfield,  54  Ga.  451,  454,  and  cases  gotiations  for  his  mortage,  acqnirea 
cited  (full  knowledge  has  the  effect  of  knowledge  that  the  property  offered 
notice,  and  ia  evidence  of  fraud  on  the  as  security  belongs  to  a  third  person, 

girt  of  the  grantee  or  purchaser);  and  was  to  be  purchased  by  the  mort- 
latchley  v.  Odbom,  33  Conn.  226,  gagor,  and  that  negotiations  for  its 
233  (actual  knowledge  of  an  existing  purchase  were  then  pending,  is  chareed 
easement);  Batcher  v.  Yokum,  61  Pa.  with  notice  of  the  terms  upon  whioh 
St.  168, 171 ;  100  Am.  Dec.  625  (it  is  not  the  pnrdiase  ia  to  be  made;  and  when 
essential  that  information  should  oome  such  terms  involve  the  execution  by 
from  the  party  or  his  agent;  it  may  the  purchaser  of  a  mortgage  to  the 
come  aliunde^  provided  it  be  of  a  char-  yendor  to  secure  the  purchase  price, 
acterlikely  to  obtain  credit;  knowledge  the  later  mortgage,  althongh  sub- 
was  obtained  from  the  grandfather  of  seqnently  recorded,  takea  prioritys 
the  eqnitable  title  belonging  to  infant  Montgomery  r.  Keppel,  76  CaL  128; 
heirs,  by  a  pnrohaser  of  the  legal  title  7  Am.  St.  Kep.  126.J 
from  the  widow);  Lawton  t.  Gordon, 
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is  often  a  most  essential  element  in  nuildng  out  a  frandn- 
lent  intent,  where  a  mere  technical  notice  would  not  be 
BufficienL 

§  604.  OonstmctiTe  Notice.  —  Constructive  notice  as- 
sumes that  no  information  concerning  the  prior  fact, 
claim  y  or  right  has  been  directly  and  personally  com- 
municated to  the  party;  at  least,  such  information  is  not 
shown  by  evidence,  but  is  only  inferred  by  operation  of 
legal  preeumptione.  It  embraces  all  those  instances, 
widely  differing  in  their  external  features,  in  which, 
either  from  certain  extraneous  facts,  or  from  certain  acts 
or  omissions  of  the  party  himself,  disclosed  by  the  evi- 
dence, the  information  is  conclusively  presumed  to  have 
been  given  to  or  received  by  him,  or  is  inferred  by  a 
prima  facie  presumption  of  the  law  in  the  absence  of  con- 
trary proof/  There  is  a  marked  inconsistency  in  the 
treatment  of  constructive  notice  by  even  the  most  emi- 
nent judges  and  text-writers.  It  has  often  been  defined 
as  knowledge  or  information  inferred  from  certain  cir- 
cumstances, by  a  legal  presumption  of  so  high  and 
conclusive  a  nature  that  the  party  is  not  allowed  to 
overcome  the  inference  by  any  contrary  evidence  show- 
ing that  In  fact  he  had  no  knowledge  nor  information.' 

'  In  the  often-qnotad  caM  of  Espin  rebutted^  either   from   hie   knowing 

▼.  Pemberton,  3  De  Gex  ft  J.  647,  eomething  which  ought  to  ha^e  put 

£64^     Lord     Chancellor     Chelmsford  bim  upon  further  inquiry,  or  from  nie 

made    some  obsenratione  ooncerning  willfully  abstaining  from  inquiry  to 

eonstmetire  notice.     The    case  was  avoid    notice.      I    should    therefore 

one  of   notice  to  a  party's  attorney,  prefer  calling  the  knowledge  which  a 

The  lord   chancellor,  admitting  that  person    has,    either    by    himself    or 

it  was  treated  as  a  speciee  of  con-  through  his  agent,  actual  knowledges 

•tractive  notice,  thougnt  that  it  had  or  if  it  is  necessary  to  make  a  ais- 

better  be  classed  under  the  head  of  tinction  between  the  knowledge  which 

aetaal  notice.     "If  a  person  employs  %  [>erson  possessee  himself   and  that 

a  tolioitor,  who  either  knows  or  hae  which  is  known  to  his  agent,  the  lat* 

imparted  to  him  in  the  course  of  his  ter  might  be  called  hnpuied  knowl- 

employment  some  fact  which  aifecta  edse."    The  entire  riew  of  tiie  chan- 

the  transaetion,  the  principal  is  bound  eeSor  In  this  extract  is  lacking  ia 

by  the  fact^  whether  it  is  oommnni-  accuracy  of  thought^  from  his  oonfn* 

cated  to  or  eonoealed  from  him."    He  sion  of  h\fomuUion  with  knowledge, 

then  adds:  '*  Constmotive  notice  prop*  Some  necessary  criticism  upon  his  ae* 

erly  se  eaOed  is  the  knowledge  [in*  scriptionof  "constructive  notice  "will 

formationll  whioh  the  courts  impute  be  found  in  the  text  and  in  the  next 

te  a  person  upon  a  presumption  so  following  note. 

■trong  of  the  existence  of  the  knowl«        '  Thus  the  English  editor  of   the 

edge  that  it  cannot  be  allowed  to  be  Leading  Cases  in  Equity  says:  "  Con* 
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Notwithstanding  this  definition,  writers  and  judges  who 
adopt  it  have  admitted  into  the  class  of  constructive  no- 
tice, and  have  treated  as  instances  thereof,  all  those  cases 
in  which  it  is  settled  that  the  presumption  of  information 
heing  received  is  merely  prima  facie,  and  that  the  infer* 
ence  may  he  overcome  hy  contrary  evidence.  The  essen- 
tial element  of  constructive  as  distinguished  from  actual 
notice  certainly  is  the  legal  presumption  that  information 
has  heen  communicated  to  or  acquired  by  the  party;  bat 
it  is  equally  certain  that  this  legal  presumption  may  be 
conclusive  and  may  be  rebuttable.' 

S  605.  Opinion  of  Wigram,  V.  0.,  in  JonM  v.  Smith. — 
It  would  be  very  difficult  to  formulate  any  statement 
which  should  embrace  within  its  general  terms  all  in- 
stances of  constructive  notice.  The  most  important 
vpecies,  however,  have  been  sufficiently  settled  by  the 

•tnietiT*  notice  is  defined  to  be  in  its        *  Thia  Tiew  renderi  the  olmMifioation 

natare  no  more  than  eyidenoe  of  no-  eimple,   oomprehensive,  and  certain, 

tice  the  prenimption  of  which  it  so  "Actaal''and  '*  oonatrnctiTe "  notiosL 

Tiolent  that  the  oonrt  will  not  e^en  as  defined  in  the  tezt^  are  separatod 

allow  of  its  being  controverted*';  citing  b^  a  broad,  clear,  and  natural  line  of 

Byre,  G.  R,  in  Plumb  ▼.   Flnitt^  2  dxetinotion.     Additional  •nbdiviaions 

Anstr.    438;    Kennedy   ▼.    Green,   8  into  "conatmotiTc,*' ''implied,  "'^im- 

Mvlne  ft  K.  699, 719;  2  Lead.  Cm.  Eq.,  pnted  "  notice,  and  the  like,  are,  as  it 

4th  Am.  ed.,  121.    Jnd^e  Story  givee  ceema  to  me,  equally  nnneccMary  and 

exactly  the  tame  definition:  1  Story *•  oonfasing.    The  explanation  givnn  by 

Eq.  Jar.,  100.^399.    A  recent  editor  of  Lord  Brougham  in  kennedy  v.  Oreen, 

Judge  Story's  treatise  adopts  tiie  same  8  Mylne  ft  K.  699,   719,  is,   in  my 

Tiew,  in  nearly  the  same  language:  opinion,  very  forcible  and  aoonrate^ 

"Constructive  notice  is  thus  a  con«  smce  while   admitting  a  Iml   pre- 

dnsive  presumption":  1   Story's  Eq.  sumption  sa  the    basis^   it  aoes  not 

Jur.,  sec  410  a.    In  Hewitt  v.  Loose-  assert  that  the  presumption  is  always 

more,  9  Hare,  449,  455,  Turner,  V.  C,  condusiTe.     He  says:  '*  The  doctrine 


id:  '' ConstructiTe  notice  is  knowl«  of  oonstructiye  notice  depends  upon 

edge  which  the  court  imputes  to  a  two  considerations:  first,  tnat  certeia 

psrty^  upon  a  presumption,  so  strong  things  existing  in  the  relation  or  ooin* 

that  it  caonot  be  allowed  to  be  re-  duct  of  parties,  or  in  the  case  between 

butted,  that  the  knowledge  must  have  them,  beset  a  presumption  so  strong 

been  oommunicated."    The  American  of   actual  knowledge,   that  the  law 

editor  of  the  Leading  Cases  in  Eauity  holds  the  knowledge  to  exists  becanse 

says:  "  Constructive  notice  is  a  legid  it  is  highly  improMble  it  dionld  not; 

inference  from  established  facts,  and,  and  next,  that  policy,  and  the  safety 

like  other  legal  presumptions,  does  not  of  the  public,  forbid  a  person  to  deny 

admit  of  dispute":  2  Lead.  Cas.  Eq.,  knowledge  while  he  is  so  dealing  as  to 

4th  Am.  ed.,  157.    With  respect  to  keep  himself  ignorant,  or  so  sr  that 

this  last  citation,  it  certainly  cannot  he  may  keep  himself  ignorant,  and  yet 

be  said  of  cUl  legal  presumptions  that  all  the  while  let  his  agent  know,  and 

they    "do   not    admit   of    dispute.**  himself,     perhaps^     |^ofit    by    that 

"  Legal  presumptions  "  are  sometimes  knowledgOi'' 
oonolusive,  and  sometimes  rebuttable. 


833  oovcxBifiNa  noticx.  §  605 

decisions,  and  will  be  described  in  the  subseqaent  paraf 
graphs.    The  most  comprehensive  and  accurate  general- 
ization ever  attempted  by  any  judge  or  text- writer  was 
made  by  Vice-chancellor  Wigram.  in  the  following  pas- 
sage, which  is  well  worthy  of  being  quoted  in  full:   ''It 
is  indeed  scarcely  possible  to  declare  a  priori  what  shall 
be  deemed  constructive  notice,  becausCi  unquestionably, 
what  would  not  affect  one  man  may  be  abundantly  suflBi- 
dent  to  affect  another.     But  I  believe  I  may,  with  suffi* 
cient  accuracy,  and  without  danger,  assert  that  the  cases 
in  which  constructive  notice  has  been  established  re- 
solve themselves  into  two  classes:  1.  Cases  in  which  the 
party  charged  has  had  actual  notice  that  the  property  in 
dispute  was  in  fact  charged,  encumbered,  or  in  some 
way  affected,  and  the  court  has  thereupon  bound  him 
with  constructive  notice  of  facts  and  instruments,  to  a 
knowledge  of  which  he  would  have  been  led  by  an  in- 
quiry after  [i.  e.,  concerning]  the  charge,  encumbrance, 
or  other  circumstance  affecting  the  property  of  which 
he  had  actual  notice;  and  2.  Cases  in  which  the  court 
has  been  satisfied  from  the  evidence  before  it  that  the 
party  charged  had  designedly  abstained  from  inquiry  for 
the  very  purpose  of  avoiding  notice.     How  reluctantly 
the  court  has  applied,  and  within  what  strict  limits  it  has 
confined,  the  latter  class  of  cases,  I  shall  presently  con- 
sider.   The  proposition  of  law  upon  which  the  former 
class  of  cases  proceeds  is,  not  that  the  party  charged  had 
notice  of  a  fact  or  instrument  which  in  truth  related  to 
the  subject  in  dispute  without  his  knowing  that  such  was 
the  case,  but  that  he  had  actual  notice  that  it  did  so  re- 
late.  The  proposition  of  law  upon  which  the  second  class 
of  cases  proceeds  is,  not  that  the  party  charged  had  in- 
cautiously neglected  to  make  inquiries,  but  that  he  had 
designedly  abstained  from  making   such  inquiries  for 
the  purpose  of  avoiding  knowledge, — a  purpose  which,  if 
proved,  would  clearly  show  that  he  had  a  suspicion  of  the 
truth,  and  a  fraudulent  determination  not  to  learn  it.    If, 

t  Sq.  Jum.— 6S 
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in  short,  there  is  not  actual  notice  that  the  property  is  in 
some  way  affected,  and  no  fraudulent  turning  away  frooa 
a  knowledge  of  facts  which  the  res  gesim  would  suggest  to  a 
prudent  mind, — if  mere  want  of  caution  as  distinguished 
from  fraudulent  and  willful  hlindness  is  all  that  can  be 
imputed  to  a  purchaser,  —  then  the  doctrine  of  con* 
structive  notice  will  not  apply;  then  the  purchaser  will  in 
equity  be  considered,  as  in  fact  he  is,  a  bona  fide  purchaser 
without  notice/'^  I  would  remark  in  passing  that  the 
constructive  notice  to  subsequent  purchasers  and  encum- 
brancers resulting  from  the  registration  of  a  prior  deed, 
mortgage,  or  other  instrument,  under  the  recording  stat- 
utes of  this  country,  does  not  seem  to  fall  within  either  of 
Vice-Ghancellor  Wigram's  two  classes,  since  it  does  not 
depend  upon  information  or  knowledge  concerning  any 
fact  affecting  the  property  sufficient  to  put  the  party  upon 
an  inquiry,  which  is  the  criterion  of  the  first  class,  nor 
upon  the  party's  willfully  abstaining  from  seeking  infor- 
mation, which  is  the  test  of  the  second  class.  In  short, 
this  species  of  constructive  notice  is  wholly  of  statutory 
origin,  and  is  not  the  result  or  application  of  any  general 
doctrine. 

§  606.  When  the  Presumption  is  Rebuttable.  —  Since 
constructive  notice,  as  heretofore  defined,  includes  all  the 
instances  in  which  information  concerning  a  prior  fact, 
claim,  or  right  is  inferred  either  by  a  conclusive  or  by  a 
rebuttable  presumption  of  law,  it  would  be  a  most  impor- 
tant aid  in  the  further  discussion  if  we  could  discover  a 
general  criterion  for  distinguishing  these  two  classes,  and 

1  Jones  ▼.  Smith,  1  Hare,  43,  55,  56.  Mer.  282;  Daniels  ▼.  Davison,  17  Ves. 
The  vice-chancellor  quoted  as  exam-*  433;  Taylor  ▼.  Stibbert,  2  Yes.  437. 
pies  of  his  two  classes  the  following  2,  0/  tfte  §econd  clan:  Dlnstrations  of 
c4ses:  1.  Of  thejint  eku$:  Ferrars  ▼.  and  limitations  on  the  doctrine:  Whit- 
Cherry,  2  Vem.  siB3;  Jackson  ▼•  Rowe^  bread  t.  Jordan,  1  Tonnge  &  G.  303; 

2  Sim.  k  St.  472;  Kennedy  ▼•  Green,  Birch  t.  Ellames,  2  Anstr.  427;  Hiem 

3  Mylne  a  K.  699;  Taylor  t.  Baker,  5  t.  Mill,  13  Yes.  114;  Miles  ▼.  Lsa^ley, 
Price,  306;  Coppin  v.  Femyhon^h,  2  1  Rnss.  &  M.  39;  Hanbnry  t.  Litch- 
Brown  Ch.  291;  Davies  t.  Thomas,  2  field,  2  Mylne  k  K.  629;  Hine  ▼.  Dodd, 
Yonnge  k  G.  234;  Byre  ▼.  Dolphin,  2  2  Atk.  275;  Plnmb  t.  Flnitt,  2  Anstr. 
Ball  k  B.  290;  Malpas  ▼.  AcUand,  3  432;  Evans  v.  Bicknell,  6  Yes.  174| 
Rass.  273;  Bisoo  v.  Earl  of  Banbnry,  Cothay  v.  Sydenhftm,  2  Brown  Gh* 
1  Gas.  Ch.  257;  Allen  t.  Anthony,  1  391. 
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determining  in  what  cases  the  presumption  is  conclusiye, 
And  in  what  it  is  only  prima  facie  and  rebuttahle.  It  may 
not  be  possible  to  lay  down  a  rule  which  is  absolutely 
xLiiiversal  in  its  operation,  and  which  furnishes  a  certain 
test  for  every  case;  but  a  rule  may  be  formulated  which 
is  quite  general  in  its  application,  and  which  gives  a 
practical  test  sufBcient  for  many  instances  differing  widely 

in  their  external  features.^  Wherever  a  party  has  infor- 

'  WHliMMOii  T.  Brown,  15  K.  Y.  bow  under  eoii«i<l6raiioB,b«qiiotMtlM 
354,  hMM  boon  nniformlj  treatod  aa  on  definition  erf  aotnol  and  of  oonatmot- 
important  and  loading  caao.  The  ire  notice,  flrJTon  in  Story's  trea- 
^ontroTonj  wai  oonceming  the  prior-  tiso  (Story's  Bq.  Jnr.,  toe.  809);  ho 
ity  between  the  plaintiff^  who  held  giros  a  reoorded  deed  and  notice  to 
under  a  anboeqnent  ocmToyanco  of  the  an  agent  aa  examples  of  oonetmotiTo 
lajad  which  waa  dnly  reoorded,  and  notioe;  became  in  each  eaco  tiio  pro- 
tha  defendant^  who  held  a  prior  tm-  eumption  ie  oonclaeiTo,  and  the  party 
reoorded  mortgage.  The  defendant  woold  not  be  allowed  to  thow  that  ho 
claimed  that  nliuntiff  took  his  deed  actnally  received  no  information.  He 
with  Botaoe  oc  the  prior  mortgage,  adds  some  remarks  ooncerning  the 
On  this  ivno  the  referee  f onnd  that  Tarions  and  inaccurate  modes  in  which 
the  plaintifl^  when  he  took  his  deed,  the  terms  '*  actual "  and  *'oonstmct- 
did  not  have  actual  notice  of  the  prior  ive  "  have  sometimes  been  used,  "nio 
mortgage,  but  that  he  had  sufficient  learned  judge  then  proceeds  (p.  360): 
information  or  belief  ti  the  existence  "The  phraseology  uniformly  used,  ss 
of  said  mortgage  to  put  him  upon  in-  descriptive  of  the  kind  of  notice  in 
qniry,  and  &at  he  pursued  such  in*  question,  '  sufficient  to  put  the  party 
qniry  to  the  extent  oi  his  information  upon  inquiry,'  would  seem  to  unply 
nnd  belief,  sad  failed  to  discover  that  that  if  the  party  is  faithful  in  makmg 
any  such  mortgage  actually  existed,  inquiries,  out  fails  to  discover  the 
This  finding  the  court  interpreted  to  conveyance,  he  will  be  protected, 
mean  that  the  plaintiff  made  all  the  The  import  of  the  terms  is,  that  it  be- 
inquiry  which  it  became  his  dutv  to  comes  the  duty  of  the  party  to  in- 
mako  upon  the  information  he  had  re-  quire.  If,  then,  he  performs  that 
ceived;  upon  this  interpretation  the  duty,  is  he  still  to  be  bound,  without 
oourt  made  its  decision,  and  laid  down  any  actual  notice?  The  presumption 
certain  general  rules.  It  was  held  of  notice  which  ariees  from  proof  of 
that  upon  the  finding  of  fact  no  oon-  that  degree  of  knowledge  which  will 
structivo  notioe  had  been  given;  the  put  a  party  upon  inquiry  is,  I  appre- 
jfrima  fade  presumption  wss  over-  hend,  not  a  presumption  of  law,  l>ut 
coma.  It  will  be  observed  that  the  of  fact,  and  may  therefore  be  contro- 
finding  doee  not  specify  the  particu-  verted  by  evidence."  I  must  remark 
lars  nor  nature  or  the  information,  at  this  point  that  the  nustake  in  the 
which  was  enough  to  put  the  plaintiff  last  sentence  is  inexplicable.  Judge 
upon  an  inquiry,  nor  does  it  state  the  Selden  has,  in  other  cypinions,  de- 
particulars  of  the  inquiry  which  he  scribed  in  the  most  dear  and  accurate 
made.  The  conclusions  reached  by  the  manner,  excelled  in  fact  by  no  other 
court,  and  rules  laid  down  by  them,  judge,  the  true  nature  of  legal  pre- 
are  therefore  general,  and  apply  to  sumptions,  the  distinctions  between 
all  eases  which  could  be  properly  do-  those  which  are  conclusive  and  those 
scribed  hf  this  finding  of  facts.  8.  L.  which  are  frimafade^  and  that  argu- 
Selden,  jC,  holds,  firs^  that  construct-  mentative  oondnsions  of  fact  art  noi 
ive  nc^ce,  as  well  as  actual  notice,  pretumpthm  at  all;  that  the  term 
will  defeat  the  priority  obtained  nn-  "  presumption  of  fact "  is  a  minomer; 
der  the  recording  statute  by  a  pre-  that  a  presumption  "may  be  contro* 
vious  record.    Passing  to  the  question  verted  by  evidencoi''  ii  not  the  teal  of 
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mation  or  knowledge  of  certain  extraneous  facts,  which  do- 
not  of  themBelv€9  constitute  actual  notice  of  an  existing  inter- 
est,  claim,  or  right  in  or  to  the  subject-matter,  but  which 
are  sufficient  to  put  him  upon  an  inquiry  concerning  the^ 
existence  of  a  conflicting  interest,  claim,  or  right,  then 
he  is  charged  with  constructive  notice,  because  a  pre* 
sumption  of  law  arises.  This  proposition  is  settled  by 
an  overwhelming  weight  of  authority,  English  and  Amer- 
ican. A  large  number  of  particular  instances  Or  species 
of  constructive  notice  are  referable  to  and  embraced 
within  the  general  terms  of  this  description.  It  should 
be  carefully  observed  that  the  facts  of  which  the  party 
receives  information  or  has  knowledge  do  not  directly  tend 
to  ehow  the  existence  of  any  conflicting  interest  or  claim, 
and  are  therefore  not  actual  notice;  but  they  are  suffi- 
cient, whatever  be  their  nature  and  form,  to  put  the 
party,  as  a  reasonable  man,  upon  further  inquiry.  As 
an  illustration,  if  a  party  is  negotiating  for  the  purchase 
of  certain  land,  and  sees  or  learns  that  the  land  is  not  in^ 
the  intended  grantor's  possession,  but  is  possessed  and 

a  presumption  being  one  of  fact,  and  of  any  fact  sufficient  to  pat  him  on. 
not  of  law.  The  inference  which  is  inquiry  as  to  the  existence  of  some 
drawn  from  "  information  or  knowl-  right  or  title  in  oonflict  with  that  he- 
edge  of  facts  sufficient  to  put  the  party  is  about  to  purcbasCf  he  is  presumed 
upon  an  inc|uiry  "  is,  under  every  cor*  either  to  have  made  the  inquiry  and 
rect  definition,  a  presumption  of  law,  ascertained  the  extent  of  such  prior 
and  not  a  mere  argumentative  deduc-  right,  or  to  have  been  guilty  of  a  de- 
tion  which  a  jury  may  or  may  not  gree  of  negligence  equauy  fatal  to  his 
make;  the  only  question  is,  whether  claim  to  be  considered  as  a  bona  fide 
it  is  K  conclusive  or  a  rebuttable  pre-  purchaser.  This  presumption,  how- 
sumption.  Judge  Selden,  in  support  ever,  [is  a  mere  inference  of  fact,  and] 
of  bu  position  tiiat  the  presumption  may  be  repelled  by  proof  that  the  pur- 
onder  these  circumstances  may  be  chaser  failed  to  discover  the  prior 
rebutted  by  evidence,  then  cites  and  right,  notwithstanding  the  exercise  of 
quotes  from  the  opinions  in  Whitbread  proper  diligence  on  his  part.**  The 
V.  Boulnois,  1  Younge  k  G.  303,  per  general  conclusion  thus  formulated, 
Alderson,  B. ;  Jones  v.  Smith,  1  Hare,  both  as  to  the  extent  of  the  presump- 
43;  Hanbury  V.  Litchfield,  2  Mylne  4k  tion, — what  is  presumed, — and  its 
K.  629;  Flagg  v.  Mann,  2  Sum.  486,  vrima  fade  or  rebuttable  nature,  is 
654,  per  Story,  J.;  and  Rogers  ▼•  oeyond  a  doubt  correct.  The  djcium 
Jones,  8  N.  H.  264,  per  Parker,  J.  In  by  which  it  is  asserted  to  be  "a  mere 
conclusion,  he  states  the  general  rule  inference  of  fact "  is  as  clearly  erro- 
as  follows  (p.  362):  "If  these  author*  neons.  Another  opinion  was  also  de- 
ities are  to  be  relied  upon,  and  I  see  livered  by  Mr.  Justice  Paige,  whicb 
no  reason  to  doubt  their  correctness,  arrived  at  the  same  result^  by  snb» 
the  true  doctrine  on  this  subject  is,  stantially  the  same  reasoning:  Ileed  T» 
that  whtn  ft  purchaser  has  knowledge  Gannon,  60  N.  Y.  346,  349,  360 
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occupied  by  a  third  person,  a  stranger,  this  fact  of  pos- 
session is  sufficient  to  put  the  expected  grantee  upon  an 
inquiry  concerning  the  nature  of  the  occupant's  interest. 
The  information  or  knowledge  of  such  extraneous  facts 
which  are  sufficient  to  put  the  party  upon  an  inquiry 
^constitutes  a  constructive  notice  of  the  conflicting  claim 
or  interest  which  deed  exist,  because  a  presumption  thence 
Arises.  Another  instance  is  much  more  common  in  Eng* 
land  than  in  this  country.  If  a  person  loans  money  upon 
the  security  of  a  mortgage  or  other  equitable  lien  given 
upon  land  belonging  to  the  borrower,  and  learns  that  the 
title  deeds  are  not  in  the  possession  of  the  borrower,  but 
are  in  the  possession  of  some  third  person,  this  is  a  con- 
Btructive  notice  of  any  claim  or  interest  in  the  land  held 
by  such  third  person,  because  the  lender  is  put  upon  an 
inquiry,  and  a  legal  presumption  arises  from  the  facts. 
This  presumption,  in  all  cases  of  this  class,  is  really  a 
<louble  one.  The  party  is  either  presumed  to  have  made 
the  inquiry,  and  to  have  carried  it  out  until  he  obtained 
fall  knowledge  of  the  outstanding  conflicting  interest, 
olaim,  or  right,  or  else  to  have  intentionally  and  delib- 
orately  refrained  from  making  the  inquiry  or  following 
it  up  in  a  reasonable  and  proper  manner  for  the  very 
purpose  of  avoiding  the  knowledge  which  he  might  have 
acquired.  The  presumption  is  clearly  one  of  law,  and 
not  a  mere  inference  of  fact;  because  upon  the  bare  proof 
that  the  party  had  the  information  of  facts  sufficient  to 
put  him  upon  an  inquiry,  the  inference  is  at  once  made, 
-without  any  further  evidence  in  its  support,  and  in  the 
absence  of  all  contrary  evidence  it  is  absolute  and  con- 
clusive.* 

>  Batoliffe  t.  Banuurd,  L.  R.  6  Ch.  De  Gez  ft  J.  1,  5,  8;  Atterbnry  v.  Wal* 

652,  654;  Maxfield  ▼.  Barton,  L.  R.  lis,  S  De  Gex,  M.  &  G.  454;  Ware  ▼. 

17  Eq.  15,  18;  Rolland  t.  Hart,  L.  R.  Lord  Egmont,  4  De  Gex,  M.  &  G.  460, 

«  Ch.  678,  681,  682;  Broadbent  r.  Bar-  473.  474;  Penny  ▼.  Watte,  1  Maon.  ft 

low,  S  De  Gez,  F.  ft  J.  570,  581 ;  Hunt  G.  150, 167;  Jackson  v.  Rowe,  2  Sim.  ft 

▼.  Elmoa,  2  De  Gez,  F.  ft  J.  578,  587,  St  472;  Hewitt  v.  Looaemore,  9  Hare, 

<68S;  Perry  t.  Holl,  2  De  Gez,  F.  ft  J.  449,   456,  458.    In  several  of   these 

38;  Espin  r.  Pemberton,  3  De  Gez  ft  later  English  oases  a  very  strong  did* 

J.  547,  554,  655;  Roberta  v.  Croft^  2  position  has  been  shown  to  limit  and 
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S  607.    Same — Rebutted  by  Due  Inquiry.  —  It  may  be 
stated  as  a  general  proposition  that  in  all  instances  of 

restrict  the  effect  of  the  oonBtraotiTe  prodent  man  might  have  been  ez« 
notice  which  arises  from  the  existence  pected  to  avail  himself."  It  is  plain 
of  facta  and  oircnmstanoes  sufficient  that  the  criterion,  as  established  bj 
to  ^Dt  the  party  on  an  inquiry.  This  these  most  recent  English  eases,  is  no 
limitation  is  applied  both  where  the  longer  the  mere  want  of  that  reason- 
party  made  some  inquiry  and  relied  able  care  and  diliffence  in  making  aa 
upon  what  he  had  learned  thereby,  inquiry  which  would  be  used  by  a  pm- 
and  where  he  made  no  inquiry  at  aU.  dent  man;  the  failure  to  prooeoute  or 
The  criterion  to  which  I  refer  was  to  make  the  inquiry  must,  under  the 
fully  stated  in  Ware  ▼.  Lord  Egmont,  circumstances,  amount  to  gross  or  cnl- 
4  De  Qex,  HAG.  460,  473,  by  Lord  pable  negligence.  It  should  be  ob- 
Cran worth,  as  foUowa;  "I  must  not  served,  however,  that  this  rule  is  con- 
part  with  this  case  without  express-  fined,  and  is  intended  to  be  confined, 
ing  my  entire  concurrenoe  in  what  has  to  that  class  of  constructive  notices  in 
on  many  occasions  of  late  years  fallen  which  the  legal  presumption  is  rebut- 
from  judges  of  great  eminence  on  the  table. 

subject  ot  constructive  notice,  namely,  The  American  courts  do  not  appear 
that  it  is  highly  inexpedient  for  courts  to  have  adopted  this  most  recent  £ng* 
of  equity  to  extend  the  doctrine^ — to  lish  rule;  they  seem  to  have  adherwl 
attempt  to  apply  it  to  oases  to  which  with  ^preat  unanimity  to  the  doctrine 
it  has  not  hitherto  been  held  applica*  contained  in  the  dkiwn  above  quoted 
ble.  Where  a  person  has  not  aeUuU  from  Lord  Campbell.  Wherever  the 
notice,  he  ou^ht  not  to  be  treated  as  facts  and  circumstances  do  not  tend  to 
if  he  had  notice,  unless  the  drcnm-  show  actual  notice, — in  other  words, 
stances  are  such  as  enable  the  court  where  the  facts  and  circumstances  are 
to  say,  not  only  that  he  might  have  not  simply  the  circumstantial  evidence 
acquired,  but  also  that  he  ought  to  of  an  actual  notice,  —  the  test  of  con- 
have  acquired,  the  notice  with  which  structive  notice  generally  applied  by 
it  is  sought  to  affect  him;  that  he  the  American  courts  has  been,  whether 
wonld  have  acquired  it  but  for  his  such  facts  are  sufficient  to  put  a  pra- 
gross  negligence  in  the  conduct  of  the  dent  man  upon  an  inquiry,  and  whether 
business  in  question.  The  question,  an  inquiry  has  been  prosecuted  with 
when  it  is  sought  to  affect  a  pur-  reasonable  care  and  diligence:  Boffera 
chaser  with  constructive  notice,  is,  not  v.  Jones,  8  N.  H.  264;  Griffith  v.  Grif- 
whether  he  had  the  means  of  obtain-  fith,  1  Hoff.  Ch.  153;  Hull  v.  Noble, 
ing,  and  might  by  prudent  caution  40  Me.  459,  480;  Warren  v.  Swett,  31 
have  obtained,  the  knowledse  in  ques-  N.  H.  332,  341,  342;  Brigss  v.  Taylor, 
tion,  but  whether  the  not  obtaining  it  28  Yt  180;  Littleton  vrGiddinffs,  47 
was  an  act  of  gross  or  culpable  negli-  Tez.  109;  Allen  v.  Poole,  54  Miss, 
gence.  It  is  obvious  that  no  definite  323;  Wood  v.  Krebbs,  30  Gratt.  708; 
rule  as  to  what  will  amount  to  gross  Cordova  v.  Hood,  17  Wall.  1,  per 
or  culpable  negligence,  so  as  to  meet  Strong,  J.;  Brush  v.  Ware,  15  Pet. 
every  case,  can  possibly  belaid  down."  93,  112;  Helms  v.  Chadboume,  45 
The  first  and  leading  case  in  which  Wis.  60,  70,  71,73;  Chicago  etc.  R.  R. 
this  restricted  view  was  laid  down,  Co.  v.  Kennedy,  70  HI.  350,  361,  362; 
and  which  other  decisions  have  fol-  Blanchard  v.  Wave,  43  Iowa,  6SK>;  37 
lowed  and  approved,  was  Hewitt  v.  Iowa,  305;  Loughridge  v.  Bowland,  52 
Loosemore,  9  nare,  449.  decided  by  Miss.  546,  553-5i55;  Deason  v.  Taylor, 
Turner,  V.  C;  and  see  Woodworth  v.  53  Miss.  697,  701;  Brown  v.  Volken- 
Paige,  5  Ohio  St.  70,  76.  On  the  ing,  64  K.  T.  76,  82;  Cambridge  Val- 
other  hand,  in  Broadbent  v.  Barlow,  ley  Bank  v.  Delano,  48  N.  Y.  326,  336, 
3  De  Gex,  F.  &  J.  570,  Lord  Chan-  839;  Bennett  v.  Buchan,  61  N.  Y. 
cellor  Campbell  said:  *'By  'the  means  222,  225:  Kellogg  v.  Smith,  26  N.  Y. 
of  knowledge*  by  which  any  one  is  18;  Baker  v.  Bliss,  39  N.  Y.  70,  74, 
to  be  affected,  must  be  understood  78;  Reed  t.  Gannon,  50  N.  Y.  345; 
means  of  knowledge  which  are  prac-  Pendleton  v.  Fay,  2  Paige,  202,  205; 
tioally  within  reach,  and  of  which  a  Edwards  v.  Thompson,  71  N.  C.  177» 
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constructive    notice  belonging  to  this   class,   where   it 
arises  from  information  of  some  extraneous  facts,  not  of 
themselves  tending  to  show  an  actual  notice  of  the  con- 
flicting right,  but  sufficient  to  put  a  prudent  man  upon 
an  inquiry,  the  constructive  notice  is  not  absolute;  the 
legal  presumption  arising  under  the  circumstances  is 
only  prima  facie;  it  may  be  overcome  by  evidence,  and 
the  resulting  notice  may  thereby  be  destroyed.    When- 
eyer,  therefore,  a  party  has  merely  received  information,  or 
hafi  knowledge  of  such  facts  sufficient  to  put  him  on  an 
inquiry,  and  this  constitutes  the  sole  foundation  for  in- 
ferring a  constructive  notice,  he  is  allowed  to  rebut  the 
prima  facie  presumption  thence  arising  by  evidence;  and 
if  he  shows  by  convincing  evidence  that  he  did  make  the 
inquiry,  and  did  prosecute  it  with  all  the  care  and  dili- 
gence required  of  a  reasonably  prudent  man,  and  that  he 
failed  to  discover  the  existence  of,  or  to  obtain  knowledge 
of,  any  conflicting  claim,  interest,  or  right,  then  the  pre- 
sumption of  knowledge  which  had  arisen  against  him 
will  be  completely  overcome;  the  information  of  facts 
and  circumstances  which  ho  had  received  will  not  amount 
to  a  constructive  notice.    What  will  amount  to  a  due 
inquiry  must  largely  depend  upon  the  circumstances  of 
each  case.^    If,  on  the  other  hand,  he  fail  to  make  any 

17Ss  Kajor  t.  Bnkley,  51  Mo.  227,  232;  Bright  t.  Baokman,  39  Fed.  Rep. 
231;  Russell  ▼.  Sweesey,  22  Mich.  243;]  and  many  other  cases  cited  m 
236,  239;  OHonrke  r.  O'Connor^  39  the  preceding  and  the  sabeeonent 
CaL  442,  446;  Dntton  ▼.  Warachaner,  notes.  It  is  sometimes  difficult  to 
21  OaL  609;  82  Am.  Dea  765;  Pell  ▼•  distinguish  a  ease  of  oonstrnctiTe  no- 
MeElroy,  36  Gal  268;  Witter  ▼.  Dud-  tice  arising  from  eztraneons  facts  suffi- 
ley,  42  Ala.  616,  621,  625:  Tsee  also  oient  to  put  the  party  upon  an  inquiry 
the  following  recent  oases:  Tillman  ▼•  from  a  case  of  mere  actual  notice  de- 
Thomas,  87  Ala.  321;  13  Am.  St.  Rep.  pending  upon  circumstantial  evidence; 
42;  Lamar  ▼.  Hale,  79  Va.  147;  Jan-  and  the  two  have  occasionally  been 
Trin  ▼.  Janvrin,  60  N.  H.  169;  Anthony  confounded  by  the  decisions  them- 
▼.  Wheeler,  130  HI.  128;  17  Am.  St.  selves.  The  criterion  as  given  in 
Repb  281;  Washburn  v.  Huntington,  the  text  will,  I  think,  render  the  dis- 
78  OaL  ff73;  Fresno  C.  &  I.  Co.  v.  tinction  sufficiently  plain  and  prac- 
Bowell,  80  Gal.  114;  13  Am.  St  Rep.  tical. 
112;  Mansfield  v.  Excelsior  Refining  ^  The  different  species  of  oonstniel* 


Co.^  135  U.  S.  326;  Montgomery  v.    ive  notice  in  which  the  legal  presnmp- 

Rep.     tion  may  thus  be  overcome  seem  to 
125;'McLennan  v.  McDonnell,  78  Cal.     be    the  following:    1.    lliat   derived 


Keppel,  75  CaL  128;  7  Am.  St.  Kep.     tion  may 


273;  Oale  v.  Morris,  30  K.  J.  Eq.  289;    wholly  from   mere    eztraneoos  facta 
Yredenburgh  v«  Burnet^  31  N.  J.  £q.    and  circuiustances  which  are  said  to 
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inquiry,  or  to  prosecute  one  with  due  diligence  to  the 
end,  the  presumption  remains  operative,  and  the  conclu- 

pnt  a  party  on  an  inquiry,  which  are  arranged  according  to  their  general 

mattera  in  pai$,  and  which  generally  tubject-matter. 

consist   of    fraud,   concealments,   ne-  1.   EhxindnaUonqf (Ha  Records — Ex- 

glectB,  mistakes,  and  the  like,  by  third  amination  of   the  records  is  always 

persons;    2.   That    derived   from  the  necessary,  and  there  could  hardly  be 

possession  or  tenancy  of  the  property  a  "  due  inquiry  "  without  it.     If  the 

by  some  third  person;  and    3.   To  a  information  given  points  to  the  exiat- 

partial  extent,  that  derived  from  the  ence  of  some  interest  or  claim  which, 

pendency  of  an  action  affecting  the  if  it  exists  at  all,  must  necessarily  ap- 

property.    In  the  following  species  the  pear  upon  the  record,  then  a  search  of 

constructive  notice  seems  to  be  abso-  the  proper  record,   and  a  discorery 

lute  and  the^  presumption  conclusive:  that  no  such  claim  appeared  thereia, 

1.   That  derived  from  a  statutory  re-  would  generally  be  sufficient;  the  "due 

cording  or  registration  in  the  United  inquiry  "  would  have  been  nrosecnted: 

States;    2.    That    derived    from    the  Barnard  v.  Campau,   29  Mich.    162; 

statutory  l\$  pendens;  8.   That  derived  Jackson  ▼.  Van  Valkenburs,  8  Cow. 

from  a  definite  recital  or  reference  in  2G0;  Bellas  v.  McCarthy,  10  Watts,  13, 

an  instrument  forming   an  essential  28;  Van  Keuren  v.  Cent.  R.  Rw,  38 

part  of  a  party's  chain  of  title;  and  4.  N.  J.  L.  165,  167  (when  a  grantor  ro- 

That  affecting  a  principal,  where  an  mains  in  possession  after  conveyance, 

actual  or  a  constructive   notice  has  a  purchaser  from  his  grantee  held  not 

been  duly  given  to  his  proper  agent,  bound  to  inquire  further  than  the  rec- 

That  the  presumption  may  be  over-  ord  of  his  conveyance;  the  record  of 

come  in  the  classes  of  cases  first  above  his  deed  sufficient;  but  see,  per  contra^ 

mentioned  is    either    directly  or  in-  Illinois  Cent.  R.  R.  v.  McCuliough,  59 

ferentially  held  by  the  following  de-  III.    166);  Reynolds  t.  Ruckman,  35 

cisions,  among  others:  Williamson  v.  Mich.  80. 

Brown,  15  N.  Y.  354,  360;  Flagg  y.  In  seneral,  an  examination  of  the 

Mann,  2  Sum.  486,  654,  per  Story,  J. ;  recorcb  by  such  a  party  is  not  snffi- 

Rogers  v.  Jones,   8  N.   H.  264,  per  cient.    If  the  information  which  puts 

Parker,  J.;  Whitbread  y.  Boulnois,  1  him  on  an  inquiry  points  to  the  exist- 

Tounge  k  C.  303,  per  Alderson,  J.;  ence  of    some  matter  in  pait,   some 

Jones    V.    Smith,    1    Hare,    43,    per  interest  dehors  the  records,  or  which 

Wigram,  V.  C;   Hanbury   v.  Litch-  would  not  necessarily  be  shown  by  the 

field,  2  Mylne  &  K.   629;  Hunt  t.  records,  then  a  search  of  the  records 

Blmes,  2  De  Gex,  F.  &  J.  578;  Espin  ▼.  alone  is  not  "  due  inquiry," —  if,  for 

Pemberton,  3  De  Gex  &  J.  547;  Rob-  example,  the  supposed  claim  was  an 

arts  V.  Croft,  2  De  Gex  &  J.  1 :  Ware  easement,  or  a  grantor's  lien  for  pur- 

V.  Lord  Egmont,  4  De  Gex,  M.  &  G.  chase  price,  and  the  like:    Wilson  ▼• 

460;  Hewitt  v.  Loosemore,  9  Hare,  449;  Hunter,  30  Ind.  466,  472;  Russell  t. 

Griffith  y.  Griffith,  1  Hoff.  Ch.   153;  Sweezey,  22  Mich.  235,  239;  ShotweU 

[Anthony  v.  Wheeler,  130  HI.  128;  17  v.  Harrison,  30  Mich.  179;  Munroe  y. 

Am.  St.  Rep.  281.]  Eastman,   31   Mich.   283;    Deason  y. 

Whenever  a  party  has,  by  means  Taylor,  53  Miss.  697,  701 ;  Littleton  y. 

of  information  oonceming  extraneous  Giddings,  47  Tex.  109;  Baker  v.  Bliss, 

matters,  been  put  upon  inquiry,  how  39  N.  Y.  70;  Randall  y.  Silverthom, 

this  inquiry  should  be'  made,  and  how  4  Pa.  St.  173. 

far  it  should  be  prosecuted,  in  order  2.  Inquiry  from  (he  Grantor  or  Vendor. 

that  the  legal  presumption  may  be  —  A  purchaser  who  had  been  put  on  an 

overcome,  and  the  constructive  notice  inquiry  should  seek  information  from 

defeated,  although  the  party  may  still  his  grantor  or  vendor,  and  a  failure  to 

have  failed  to  ascertain  the  real  truth,  do  so  would  generally  show  a  lack  of 

must  largely  depend  upon  the  particu-  the  due  care  and  diligence  in  making 

lar  circumstances  of  each  case;  no  uni-  the  inquiry.      There  are  cases  whion 

yersal  rule  is  possible.     Much  help,  go  to  the  length  of  holding  that  sitch 

however,  may  be  derived  from  a  com-  a  purchaser,  who  neglects  to  question 

parisou  of  the  decisions,  which  I  have  his  grantor  or  vendor,  will  be  charged 
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sio^  of  a  notice  is  absolute.    The  criterion  thus  laid  down 
will  serre  to  determine  the  prima  facie  nature  of  the  pre* 
si*mption  in  a  very  large  number  of  the  instances  which 
ar^  properly  referable  to  the  class  of  "  constructive  notice." 
S  608.    When  Oonclosiye. — It  should  be  added,  for  the 
purpose  of  concluding  this  general  description,  that  the 
doctrine  determining  what  constitutes  a  constructive  no- 
tice under  such  circumstances  may  be  formulated,  in  some- 
what different  terms,  as  follows:  Whenever  a  party  has 
information  or  knowledge  of  certain  extraneous  facts, 
which  of  themselves  do  not  amount  to,  nor  tend  to  show, 
an  actual  notice,  but  which  are  sufficient  to  put  a  reason- 
ably prudent  man  upon  an  inquiry  respecting  a  conflict- 
ing interest,  claim,  or  right,  and  the  circumstancee  are 
9ueh  that  the  inquiry,  if  made  and  followed  up  with  reason- 
able  care  and  dUigence,  would  lead  to  a  discovery  of  the  truth, 
to  a  knowledge  of  the  interest,  claim,  or  right  which  really 

with  notice  of  an  he  conld  have  learned:  easee  are  illaetrationa  of  a  failure  to 

flenraaiit  t.  Inaeraoll,  7  Pa.  Si.  340;  make  "  due inqairy/'whereby  the  party 

15  ra.  8L  343,  948,  349.     Under  eome  remained  charged  with  constructive 

eirenmatancee  it  ia  poaeible  that  the  notice:  Hopgo<^  ▼.  Ernest,  3  De  Oez, 

information  aonght  and  obtained  from  J.  k  S.  116,  121;  Broadbent  r.  Bar- 

the  grantor  or  vendor  would  satisfy  low,  3  De  Gez,  F.  ft  J.    570,  631; 

the  requirements  of  the  rule,  and  oon-  Atterbnry  ▼.  Wallis,  8  De  Gez,  li.  St 

stitate  the  due  inquiry:    See  Espin  O.  454;  Fenny  ▼.  Watts,  1  Macn.  a  G. 

V.  Pemberton,  8  De  Gex  k  J.  547»  160, 165;  Hewitt  ▼.  Loosemore,  9  Hare» 

666.  449,  456,   468;   Mazfield  t.   Burton, 

Z.  Inquiry /rom  Third Per»(m9.^XJn'  L.  R.  17  £q.  15,  18;  Pitcher  t.  Raw- 

dsr  many  oireamstaDoes»  an  ezamina-  line,  L.  R.  1 1  Eq.  63;  Briggs  ▼.  Jonee, 

ef  the  records  and  a  questioning  of  the  L.  R.  10  Ea.  92.    In  the  following  re* 

vendor  would  not  be  sufficient,  unless  cent  English  eases  it  was  held  that  the 

the  inquiry  were  further  prosecuted  inquiry  was  sufficient^  and  the  party 

among  third  persons  from  whom  in-  was  not  affected  with  notice:  Gfreen- 

^rmation  could  probably  be  obtained;  field  y.  Edwards,  2  De  Gez,  J.  k  S. 

A  neglect  to  make  such  raquiry  would  682;  Cory  ▼.  Eyre,  1  De  Gez,  J.  k  S. 

not  overcome  the  presumption.    Thus  149,  168,  169;  Hunt  v.  Blmes,  2  De 

in  omission  to  seek  information  from  Gez,  F.  k  J.  678,  688;  Perry  v.  Holl, 

a  third  person  who  was  in  possession,  2  De  Gez,  F.  k  J.  38,  63,  64;  Espin  v. 

«  from  a  third  person  who  was  said  Pemberton,  3  De  Gez  k  J.  647,  666; 

er  claimed  to  hol4  some  lien  or  enoam-  Roberts  v.  Croft,  2  De  Gez  a  J.  1,  6, 

bnmoe  thereon,  would  generally  be  a  6;  Ware  ▼.  Lord  Egmont,  4  De  Gmz, 

^ure  to  proeecute  the  inquiry  with  M.  k  G.   460,   473,   474;  Hewitt  v. 

due  diligence.     The  cases  on  this  par-  Looeemore,   9    Hare^   449,   466,   458; 

tieolar  subject  are  very  numerous,  de-  Credland  v.  Potter,  L.  R.  10  Ch.  8; 

pending  npon  a  great  diversi^  of  facts:  Ratoliffe  v.  Barnard,  L.  R.  6  Ch.  652, 

UtUeton  ▼.  G&dings,  47  Tez.    109;  654;  see  also  Epley  v.  Witherow,  7 

KoaseU  v.  Sweeiey,  22  Mich.  235,  239;  Watts,  163,  167;  McGehee  v.  Gindrat, 

Witter  v.  Dudley,  42  Ala.  616.  621,  20  Ala.  95;  Wilson  v.  McCullongh,  23 

62&     The  following  recent  English  Pa.  SL  440;  62  Am.  Dec.  347. 
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exists,  then  the  party  is  absolutely  charged  with  a  con- 
structive notice  ,of  such  interest,  claim,  or  right.  The 
presumption  of  knowledge  is  then  conclusive.  There  is 
plainly  nothing  contradictory  between  this  statement  and 
the  criterion  laid  down  in  the  preceding  paragraph;  both 
are  phases  of  the  same  doctrine.  Since  the  facts  are  as- 
sumed to  be  such  that  an  inquiry  properly  conducted 
would  result  in  arriving  at  the  truth,  it  would  be  impos- 
sible for  the  party  to  show  by  any  evidence  that  he  had 
duly  prosecuted  the  inquiry,  and  had  nevertheless  failed 
to  acquire  the  knowledge.  If  the  facts  of  a  particular 
case  bring  it  within  this  description,  the  legal  presump- 
tion becomes  conclusive,  and  the  constructive  notice  is 
absolute  in  its  effects.^ 

§  609.  Species  of  Oonstmctiye  Notice.  —  Having  thus 
explained  the  nature  of  constructive  notice,  and  discussed 
the  general  doctrines  concerning  it,  I  shall  now  describe 
its  various  kinds  or  species,  and  state  the  particular  rules 
applicable  to  each.  The  following  subdivision  is  accurate 
and  sufficient;  it  is  based  upon  natural  lines  of  separation, 
and  embraces  every  definite  species  recognized  by  the 
courts.  These  various  kinds  of  constructive  notice  are: 
1.  That  by  extraneous  facts,  or  matters  in  pais,  generally 
involving  acts  of  fraud  or  negligence;  2.  That  by  posses- 
sion or  tenancy;  3.  That  by  recital  or  reference  in  in- 
struments of  title;  4.  That  by  lis  pendens,  including  the 
statutory  notice  of  a  pending  action;  5.  That  by  judg- 
ments; 6.  That  by  registration  or  recording  of  instru- 
ments; 7.  That  between  a  principal  and  his  agent.  These 
seven  species  will  be  examined  in  the  order  thus  given. 

^  It  u  in  parsnanoe  of  this  general  port  of  the  geoenl  rule  m  girea  Id 

proposition  that  the  constrnctive  no-  the    text,    aee    the   foUowinff    eaaes, 

tice  from  recitala  contained  in  a  deed  amon|;  others:  Helms  ▼.  Chadbonrne, 

forming  a  necessaiy  link  in  a  party's  45  Wis.  60,  70,  71;  Chicago  ete.  K.  B. 

ohain  of    title,   and  that  chargeable  Co.   v.    Kennedy,   70    DL    350,   361; 

upon  a  principal  when  given  to  an  Loughridge  ▼.  Bowland,  52  Miss.  646, 

agent,   and  that  derived  from  a  U$  553;  Matil  ▼.  Rider,  59  Pa.  St  167, 

penderu   and    from    registration,    are  171;  MnlUaon's  Estate,  66  Pa.  St.  212; 

ahsolnte  in  their  effects,  the  le^al  pre-  Kennedy   ▼•  Green,  3  Mylne  &  K. 

sumptions  being  conclusive.    In  sup-  699. 
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§  610.  1.  By  Extraneous  Facts^  Generally  Acts  of  Fraud, 
Negligence^  or  IDetake. — The  criterion  in  all  instances 
of  this  species  is,  that  the  party  had  knowledge  or  infor- 
mation of  certain  matters  in  pais,  which,  although  not 
directly  tending  to  show  the  existence  of  a  prior  conflict- 
^^S  right,  are  sufficient  to  put  him,  as  a  prudent  man, 
upon  an  inquiry;  and  he  is  charged  with  constructive 
notice  of  all  that  he  might  have  learned  hy  an  inquiry 
prosecuted  with  reasonahle  diligence;  a  legal  presumption 
arises  that  he  has  obtained  information  of  what  he  might 
thus  have  learned.    In  every  such  case  the  first  question 
is,  whether  the  facts  of  which  the  party  has  information 
are  sufficient  to  put  him  upon  an  inquiry,  so  as  to  raise 
the  prima  facte  presumption;  the  further  question  is  then 
presented,  whether  he  has  made  a  due  inquiry  without 
discovering  the  truth,  so  as  to  overcome  the  presumption 
and  defeat  the  notice,  or  whether  he  has  so  neglected  this 
duty  that  the  presumption  remains  unshaken  and  the 
notice  effective.    A  third  question  might  be  suggested, 
whether  he  had  made  an  inquiry  and  had  ascertained  the 
whole  truth  concerning  the  prior  conflicting  right,  so  that 
the  constructive  notice  would  in  reality  be  turned  into 
actual  knowledge  or  actual  notice.    I  would  remark  that 
in  many  of  the  decisions  involving  this  species  of  notice 
it  will  be  seen  upon  a  careful  examination  that  the  point 
actually  determined  by  the  court  was,  not  whether  the 
party  had  made  a  due  and  reasonable  inquiry,  but  whether 
the  facts  were  sufficient  to  put  him  upon  any  inquiry,  so 
that  his  failure  to  inquire  would  be  a  fatal  neglect.     It  is 
plain  from  the  discussions  of  the  preceding  paragraphs 
that  in  all  instances  belonging  to  this  species  the  legal 
presumption  upon  which  constructive  notice  always  rests 
is  only  prima  /octe,  and  may  be  overcome  by  evidence 
clearly  showing  that  the  inquiry  was  duly  prosecuted 
without  success.    Before  describing  the  particular  cases 
falling  under  this  head,  it  is  proper  to  mention  the  diffi- 
culty, which  may  sometimes  exist,  of  distinguishing  this 
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kind  of  constructiye  notice  from  those  instances  of  actual 
notice  which  are  established  merely  by  circumstantial 
evidence.  In  fact,  there  are  decisions  which  make  no 
attempt  to  distinguish  them;  the  terms  ''constructive 
notice ''  and  ''actual  notice''  have  been  applied  indis- 
criminately to  the  same  condition  of  circumstances.  The 
distinctioni  however,  exists,  and  is  fundamental.  What- 
ever may  be  the  language  of  judicial  dicta,  it  is  settled 
beyond  a  doubt  that  in  one  case  the  actual  notice  is  argu- 
mentatively  inferred  as  a  conclusion  of  fact,  by  the  jury 
or  other  tribunal,  from  the  circumstances  which  put  the 
party  upon  an  inquiry;  and  in  the  other  case  the  con- 
structive notice  is  inferred  by  the  court  as  a  presumption 
or  conclusion  of  law  from  the  same  kind  of  circumstances, 
in  the  absence  of  contrary  evidence.^  I  shall  now  men- 
tion the  most  important  instances  which  properly  belong 
to  this  branch  of  constructive  notice. 

§  611.  Visible  Objects  and  Structures. — If  a  purchaser 
sees  or  has  knowledge  of,  or  by  the  ordinary  use  of  his 
senses  might  see  or  know  of,  visible  material  objects  or 
structures  upon  or  connected  with  the  land  or  other  sub- 
ject-matter concerning  which  he  is  dealing,  he  may,  and 
generally  will,  be  charged  with  a  constructive  notice  of 
any  easement  or  other  similar  right  the  existence  of  which 
would  be  reasonably  suggested  to  him  by  the  appearance 
of  such  material  object.  He  is  put  upon  an  inquiry,  and 
is  presumed  to  have  ascertained  whatever  he  might  have 
learned  by  prosecuting  the  inquiry  in  a  due  and  reason* 
able  manner.' 

*  Thew  proportions  are  lo  fnlly  ex-  for  titles  to  be  afieoted  in  a  Tast  nnrn- 

amined  in  the  preceding  paragraphs  ber  of  modes  by  matters  in  pais,  by 

that  no  further  citation  of  authorities  matters  resting  in  the  knowledge  of 

in  their  support  is  necessary.     Cases  particular  individuals,  and  which  ean 

belonging  to  this  first  species  of  con-  only  be  ascertained  by  a  special  in. 

structive  notice  are  much  more  eom-  quiry.   The  universal  system  of  reoord- 

mon  in  England  than  in  the  United  ing  in  this  country  largely  diminishes 

States;  indeed,  a  very  large  proportion  the  possibility  of    titles  being   thus 

of  the  English  decisions  oonceminff  affected  by  extraneous  matters, 

constructire  notice  must  be  referred  '  Hervey  ▼.  Smith,  22  Beav.  299; 

to  this  head.    The  reason  is  obvious.  Bavies  v.  Sear,  L.  K  7  Eq.  427,  43^ 

In  England,  the  absence  of  any  general  433;   Morland  v.  Cook,  L.   Rw  6  £q. 

system  of  recording  renders  it  possible  252,  263,  265;  Karitan  Water  P.  Gcw 
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§  612.  Absence  of  Title  Deeds. — The  case  belonging 
to  this  head  which  most  frequently  occurs  in  England  is 
that  arising  from  the  absence  of  the  title  deeds,  or  their 
non-production  by  the  owner  of  land  with  whom  an  in- 
tended  purchaser  or  encumbrancer  is  dealing.  From  the 
peculiar  system  of  conveyancing  and  land  titles  prevailing 
in  England,  the  owner  of  a  legal  estate  in  fee  or  for  life  is 
entitled  and  is  presumed  to  have  the  title  deeds  and  other 
muniments  of  title  constituting  the  written  evidence  of 
his  estate  in  his  own  possession  or  imder  his  personal  and 
immediate  control.  The  inability  to  produce  the  title 
deeds,  and  especially  their  possession  by  a  stranger,  would 
indicate  that  some  equitable  or  perhaps  legal  interest, 
mortgage,  or  lien  had  been  created  and  was  outstanding.^ 

▼•  Vegfate,  21  K.  J.  Eo.  463, 47S;  Hoj  railroad.      See   alfo   Allen  ▼.  Seek* 

▼.  BramhaU,  19  N.  J.  Eq.  563;  97  Am.  Urn,  L.  R.  11  Ch.  Div.  790,  794;  Saf. 

Dec  687;  Randall  v.    SUTerthorn,  4  field  ▼.  Brown,  9  Jar.,  N.  S.,  999;  33 

Pa.  St  173;  Paul  v.  ConnersTille  eta  L.  J.  Ch.  249,  per  Lord  RomiUy,  M. 

K.  R.,  61  Ind.  627,  630.     In  Herrey  R,  and  10  Jar.,  N.  S.,  Ill;  83  L.  J. 

y.  Smith,  22  Beav.  299,  there  were  Ch.  256,  per  Lord  Westbnry;  Pyer  r. 

fourteen  ehimneT-pote  Tieible  on  the  Carter,  1  Hurl,  k  N.  916;  Ewart  ▼. 

roof  of  a  honee,  bnt  only  twelve  fines  Cochrane^  4  Maoq.  117;  Dann  ▼.  Spnr> 

in  the  house;  and  the  pnrohaeer  wae  rier,  7  Ves.  231;  Clemente  ▼.  Welles, 

held  charged  with  oonstmctiTe  notice  L.  R  1  Eq.  200;  Wilson  ▼.  Hart,  L.  R. 

of  an  easement  for  the  passsM  of  1  Ch.  463.     Exactly  the  same  ^nestion 

■moke  in  &Tor  of  an  adjoining  dweU*  in  prkictpk  sometimes  arises  in  snita 

log.    This  decision   has  been   oriti*  for  the  specific  performance  of  con* 

cised.    In  Davies  ▼.  Sear,  L.  R  7  E^.  tracts,  where  therendee,  being  familiar 

427,  an  open  srohway  in  a  honse  Wsi-  with  the  premises,  or  baring  seen  them 

Ue  to  the  purchaser  was  held  con-  shortly  before  entering  into  tiie  con- 

starnctiTe  notice  of  a  right  of   way  tracts  is  held  charged  with  construct- 

throoffh  the  premises  enloyed  by  a  ire  notice  of   easements,   and   other 

neighboring  owner.     In   Morland  t.  similsr  rights  sfiecting  the  land,  which 

Cook,  I*  £  6  Eq.  252,  lands  on  the  are  reasonably  suggested  by  the  visible 

coast  were  purchased  which  were  below  appearance  of  material  structures  or 

the  lev^  of  the  sea,  and  which,  together  of  modes  in  which  the  premises  are 

with  a  larger  extent  of  adjacent  land,  used  and  occupied.     See  Shackleton 

were  protected  hj  a  sea-waU.    The  ▼.  Sntdiffe,  1  De  Gex  ft  a  609;  Grant 

purchaser  wss  held  to  be  charged  with  ▼.  Munt,  Coon.  173;  Pope  ▼.  Garland, 

coostmctive  notice  of  a  covenant  pro-  4  Tonnge  ft  CL  394;  Bowles  ▼.  Roand, 

Tiding  for  the  maintenance  of  the  sea-  5  Ves.  508;  Dyer  t.  Hargraye^  10  Ves. 

wall  iHiich  oonstituted  an  equitable  506. 

churge  npon  the  land  so  bongnt.    In        '  In  lacti  the  possession,  by  the  ap- 

Baritan  etc  Ca  ▼.  Veghte,  21  N.  J.  parent  owner  of  the  legal  estate,  of  ail 

Bq.  463»  a  null  race  and  dam  were  held  the  title  deeds  is  quite  analogous  to, 

eoostmctiTe  notice  of  easements  for.  thongh  not  of  course  exactly  identical 

the  use  of  water  rights  encumbering!  with,   a  perfect  record   title  in  the 

the  property;  while  in  Paul  ▼.  Con-|  United  States.    A  purchaser  dealing 

neiiTille  etc;  R.  R,  51  Ind.  527,  m  with  the  legal  owner  in  England,  and 

graded  railway  track  across  a  farm!  finding  him  in  possession  of  all  the 

vas  held  notice  of  all  the  rights  of  the  title   aeed%  it  In   a  position   qnita 
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The  three  following  general  rules  may  be  considered  as 
definitely  settled  by  a  strong  preponderance  of  authority, 
and  especially  by  the  more  recent  and  carefully  con- 
sidered decisions  of  the  English  courts.    It  should   be 
observed  that  they  are  given  as  general  rules;  their  appli- 
cation  must  largely  depend   upon  and  vary  with    the 
changing  circumstances  of  particular  cases.     If  a  pur- 
chaser or  encumbrancer  dealing  with  the  apparent  owner 
of  an  estate  learns  or  is  informed  that  the  title  deeds  are 
in  the  possession  of  a  third  person,  this  will,  in  general,  be 
a  constructive  notice  of  any  interest  in  or  claim  upon  the 
estate  held  by  such  person ;  and  will  certainly  be  a  notice, 
if  the  party  thus  receiving  the  information  intentionally 
omits  to  make  any  inquiry  into  the  nature  and  objects  of 
the  stranger's  possession.'     On  the  other  hand,  it  is  now 
thoroughly  settled  that  the  mere  absence  or  non-produc- 
tion of  the  title  deeds  is  not  of  itself  a  constructive  notice 
to  a  purchaser  or  encumbrancer,  if  he  in  good  faith  in- 
quires for  them,  and  a  reasonable  excuse  for  their  non- 
appearance is  given.    His  omission  to  make  further  inquiry 
is  not  the  "culpable  neglect"  which  the  English  courts 
now  require,  under  such  circumstances,  in  order  to  charge 
the  party  with  notice.    Exactly  the  same  rule  has  been 
applied  by  several  of  the  cases  to  a  somewhat  different 
state  of  facts.     If  deeds  are  produced  and  delivered  to  the 
purchaser  or  encumbrancer,  which  are  represented  to  be 
all  of  the  muniments  of  title,  while  in  fact  they  are  not 
all,  but  some  of  the  deeds  affecting  the  title  are  in  posses- 
similar  to  that  of  a  porehaaer  in  this    Barton,  L.  R.  17  Eq.  15,  IS  (tho  pnr- 
conntry  who  has  made  a  search  and    chaser  was  informed  that  tiio  dooda 
finds  the  owner's  title  on  the  records    were  in  the  possession  of  a  third  per- 
clear  and  nnenonmbered.     While  in    son,  and  simply  neglected  to  make  any 
neither  ease  is  snch  purchaser  oftso-    inquiry;  it  did  not  appear  that  hit 
luUly  secure   against  unknown  out-    neglect  was   intentions!  or  willfnl). 
standing  claims,  in  both  he  stands  in    Upon  substantially  the  same  grounds 
a  like  position  of  adrantage  and  pro*    it  wh»  held,  in  KeUogg  ▼•  Smith,  2S 
tection.  N.  T.  IS,  23,  that  the  purchaser  of  a 

f  ^  Dryden  t.  ftoat,  8  Mylne  ft  0. 670,  bond  and  mortgage  who  fails  to  require 
673,  per  Lord  Cottenham;  Hiem  t.  the  production  ofthe  bond,  it  being  in 
Mill,  13  Yes.  IH;  Birch  ▼.  Ellames,  fact  not  produced,  is  charged  with 
2  Anstr.  427;  Bradley  ▼.  Riches,  L.  K  notice  ol  any  defects  in  his  assignor's 
9  Ch.  DiT.  189.  195,  196;  Maz6eld  t.    title. 
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fiion  of  a  third  person,  his  omission  to  examine  the  deeds 
thus  delivered  to  him  and  to  discover  the  defect  is  not 
the  culpable  neglect  which  renders  him  chargeable  with 
notice.^    Finally,  if  a  purchaser  or  encumbrancer  fails  to 
make  any  inquiries  concerning  the  title  deeds  of  the 
property  for  which  he  is  dealing,  this  is,  under  the  Eng- 
lish system,  a  "  culpable  negligence,^'  and  he  is  thereby 
charged  with  constructive  notice  of  all  the  facts  which  he 
might  have  learned  by  means  of  a  due  inquiry.' 

§  613.  Other  Matters  in  Pais.  —  As  might  be  supposed 
from  our  wholly  different  system  of  conveyancing  and 
titles,  instances  of  constructive  notice  by  the  absence  or 
non-production  of  title  deeds  seldom,  if  ever,  arise  in  this 
country.  The  same  general  rule,  however,  is  applied  by 
our  courts  in  all  analogous  cases.  If  a  purchaser  or  en- 
cumbrancer,  dealing  concerning  property  of  which  the 
record  title  appears  to  be  complete  and  perfect,  has  infor- 
mation of  extraneous  facts  or  matters  in  pais,  su£Scient 
to  put  him  on  inquiry  respecting  some  unrecorded  con- 
veyance, mortgage,  or  encumbrance,  or  respecting  some 
outstanding  interest,  claim,  or  right  which  is  not  the  sub- 
ject of  record,  and  he  omits  to  make  a  proper  inquiry,  he 
will  be  charged  with  constructive  notice  of  all  the  facts 

'  Dixon  T.  MacUeston,  Lu  R.  S  Ch.        *  Such  eondnot  la  the  willful  thui* 

16S,  16S,   161;  Batoliffe  ▼.  Barnard,  ting  one's  eyes  to  the  truth,  and  omife- 

L  B.  6  Ch.  S62,  S54;  Hunt  t.  Elmss,  tin^  to  in(^aire  for  the  rery  purpose  of 

2  De  Oez,  F.  &  J.  678,  688;  28  BeaT.  avMding  uformation,  spoken  of  by 

631;  Perry  r.  Holl«  2  De  Gez,  F.  k  J.  Vioe-ChAneellor  Wigram  in  the  pae- 

38,  53,  64;  Bspin  v.  Pemberton,  8  De  sage  quoted  in  a  preceding  paragraph! 

Oez  ft  J.   647,   666;    4  Drew.   833;  Hewitt  v.   Looeemore.  9  Hare,  449, 

Roberto  t.  CTroft,  2  De  Gez  &  J.  1,  6»  468;  Hopgood  t.  Ernest,  8  De  Oez,  J: 

6;24Beav.  223;  Hewitt  ▼.  Looeemore,  &  a  116,  121;  Atterbury  ▼.  Wallia,  8 

9  Hare,  449,  466,  468;  Colyer  t.  Finch,  De  Oez,  M.  ft  O.  464,  466;  Maxfield  ▼. 

6  H.  L.  Gas.  906;  Finch  r.  Shaw,  19  Barton,  L.  R.  17  £q.  16,  18;  Bradley 

Bm?.  600;  DowloT.  Saunders,  2  Hem.  ▼.  Riches,  L.  R.  9  Oh.  Div.  189,  196, 

k  M.  242;  Hipkins  ▼.  Amery,  2  Oiff.  196;  Finch  T.  Shaw,   19  Bear.  600, 

292;  Farrow    t.   Rees,  4  Bear.   18;  611;  Jones  r.  Williams,  24  Bear.  47; 

Sfins  ▼.  Bicknell,  6  Ves.  174;  Plumb  Peto   t.    Hammond,   30   Bear.    496; 

T.  Fliiitt»  2  Anstr.  432;  and  see  Ware  Allen  t.  Knight,  6  Hare,  272;  Jones 

▼.L»rd%mont»4DeOez,M.ftO.460,  ▼.   Smith,   1  Hare,  48;  1  PhilL  Ch. 

473,  474;  Oreeniield  ▼.  Edwards,  2  De  244;  Worthington  v.  Morgan,  16  Sim. 

Gex,  J.  ft  a  682;  Cory  ▼.  Eyre,  1  De  647;  Jaokaoa  t.  Rowe^  2  8am.  ft  St. 

Gex,  J.  ft  S.  149,  168, 169;  Perry  Her-  472. 
rickv.  Attwood,  2  De  Oez  ft  J.  21, 37. 
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which  he  might  have  learned  by  means  of  a  due  and 
reasonable  inquiry.^ 

§  614.  2.  By  Possession  or  Tenanoy.  —  The  general  rule 
is  well-settled  in  England  that  a  purchaser  or  encum- 
brancer of  an  estate  who  knows  or  is  properly  informed 
that  it  is  in  the  possession  of  a  person  other  than  the 
Tender  or  mortgagor  with  whom  he  is  dealing  is  thereby 
charged  with  a  constructive  notice  of  all  the  interests, 
rights,  and  equities  which  such  possessor  may  have  in 
the  land.  He  is  put  upon  an  inquiry  concerning  the 
grounds  and  reasons  of  the  stranger's  occupatioui  and  is 
presumed  to  have  knowledge  of  all  that  he  might  have 
learned  by  means  of  an  inquiry  duly  and  reasonably 
prosecuted.  If  he  neglects  to  make  any  inquiry,  or  to 
make  it  with  due  diligence,  the  presumption  and  notice, 
of  course,  remain  absolute.'    The  same  general  rule,  based 

*  This  inquiry,  m  has  been  shown,  150,   165.    The  genenl  rale  was  ■» 

sometimes   should   be    made   of   the  olearlyaDdaocaratelvstated  by  Knight 

grantor  or  vendor,  and  sometimes  of  Bmce,  L.  J.,  in   the  reoent  ease  of 

third  persons,  according  to  the  cironm-  Holmes  ▼•  Powell,  S  De  Gex,  M.  &  Q. 

stances  of  each  case:    Epley  v.  With*  572,    that    I  shall    qnote  a    passage 

erow,  7   Watts,  163,   167;  Jaqnes  v.  of  his  opinion    (p.   560):    **I  i^pre- 

Weeks,  7  Watts,  261.  274;  Battrick  hend   that  by   the  law  of    England 

T.  Holden,  13  Met.  855, 357;  Sergeant  when  a  man  is  qf  right  and  de  /aeto  in 

T.  Ingersoll,  7  Pa.  St.  340;  15  Pa.  St.  possession  of  a  corporeal  hereditament^ 

343,   848,  349;  Warren  ▼.  Swett,  31  he  is  entitled  to  impute  knowledge  of 

N.  H.  332,  341;  Littleton  r.  Giddings,  that  possession  to  all  who  deal  for  any 

47  Tex.  109;  Helms  v.  Chadbonme^  interest  in  the  property,  conflicting  or 

46  Wis.  60,   70;  Shepardson  v.  Ste-  inconsistent  with  the  title  or  allseed 

vens,  71  111.  646;  Erickson  ▼.  Rafferty,  title  under  which  he  is  in  possession, 

79  HL    209,  212;  Buck  v.  Payne,  50  or  which  he  has  a  right  to  connect 

Miss.  648,  655;  Maul  v.  Bider,  59  Pa.  with  his  poasession  of  the  propertnr. 

St    167,    171;    Steamf  v.   Gage,   79  It  is  equaUy  a  part  of  the  law  of  the 

K.  T.  102,   107;   Baker  r.   Bliss,  39  eountrv,  as  I  understand  it,  that  » 

N.  T.  70.     [Mere  notice  of  an  existing  man  who  inow$,  or  who  eatmoi  be  heard 

debt  due  from  the  vendor  is  not  con-  to  deny  that  he  knotM,  another  to  be  in 

structive  notice  to  a  subsequent  pur-  possession  of  certain  property  cannot 

chaser  of  an  unrecorded  chattel  mort*  xor  any  civil  purpose,  as  agamst  him 

cage  by  which  it  is  secured:  PoUak  ▼.  at  least,   be   heard   to  deny  having 

Cavidaon,  87  GaL  551.     It  is  a  general  thereby  notice  of  the  title  or  idleged 

rule  that  persons  dealing  with  a  cor-  title   under  which    or  in  respect  of 

poration  are  charged  with  notice  of  which  the  former  is  and  claims  to  be 

the  provisions  of  its  charter,  constitu-  in  that  possession.    Lord  Eldon's  Ian- 

tion,  and  by-laws:    Bocock  v.   Alle«  guage  in  Allen  v.  Anthony,  1   Mer. 

5hany  Goal  and  Iron  Go.,  82  Va.  913;  3  282,  284^  recognises,  as  I  understand 

Lm.  St.  Rep.  128.]  it,  both  rules.    But  possession  of  & 

'Taylor  v.   Stibbert,   2  Ves.   437,  corporeal  hereditament  to  be  effectual, 

440,   per  Lord   Kosslyn;    Holmes  v.  need    not   be    continually  visible  or 

Powefi,  8  De  Gex,  M.  &  G.  572,  580,  without    cessation  actively  asserted. 

581;  Penny  v.  Watts,  1  Macn.  &  G.  If  a  man  has  ones  feoeived  rightful 
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upon  the  same  motiyee  and  reasons,  has  been  established 
in  the  United  States  by  a  yery  great  number  of  decisions 
and  judicial  dieta.^  In  by  far  the  larger  portion  of  Eng« 
lish  cases,  the  possession  has  been  that  of  a  tenant  or 
lessee,  while  in  this  country  the  instances  of  notice  by 
mere  tenancy  are  comparatiyely  few.  I  shall  therefore 
treat  the  effect  of  tenancy  as  a  particular  application  of 
the  more  general  doctrine  concerning  notice  by  posses* 
sion.  In  discussing  the  entire  subject,  I  shall  endeayor^ 
—  !•  To  define  with  accuracy  and  precision  the  general 
rules  which  haye  been  settled  in  the  United  States,  with 
their  limitations  and  exceptions;  2.  To  determine  the  ex* 
tent  of  the  notice,  of  what  rights  belonging  to  the  occu* 
pant  his  possession  is  notice,  and  the  effects  thereof  on 
the  rights  of  the  one  receiying  the  notice;  8.  To  ascer- 
tain what  kind,  amount,  and  length  of  possession  is 

and  ftetml  pOMOirion  of  land,  he  may  Wakefield,  7   Sim.    401;   Ozwith  t. 

go  to  any  diatanoe  from  it  without  Plummer,  2  Vern.  636* 
anthoiiaing  any  aervant,  or  agent,  or        ^  Roffera  t.  Jonei^  8  N.  H.  264;  Hnll 

other  porsoD  to  enter  npon  it  or  look  t,  Kobie,  40  Me.  400,  4S0;  Johnaon 

after  it;  he  may  leave  it  for  yeara  nn-  t.  Clarke,  18  Enn.  167,  164;  School 

enltiFaied  and  nnnaed;  he  nuy  aet  no  Diet.  t.  Taylor,  19  Kan.  287;  Tankard 

mark  of  ownerahip  npon  it,  — and  hia  t.  Tknkard,  79  N.  C.  54,  66;  Edward 

poeaeairion  may  nevertheleaa  atill  eon*  t.  Tbompaon,  71  N.  0.  177;  Noyee  t. 

tinne,  at  leaat  nntil  hia  oondnct  afford  Hall,  97  (7.  &  d4»  88;  Cabeen  t.  Breek- 

evidenoe  of  intentional  abandonment,  enridge,  48  HL  91;  TWesdaler.  F<nd, 

whieh  aaeh  oondnct  aa  I  have  men-  87  Hi.  210;  DnnUp  t.  Wilaon,  82  IlL 

tioned    wonld    not    neoeuarily   do.  617;    Strickland  t.   Kirk,    61    Miaa. 

Soppoae^  for  example,  a  pnrchaae  of  a  795,  797;  Longhridge  ▼.  Bowland,  62 

tract  of  woodland,  and  the  purchaser,  Miaa.  546,  553;  Mosa  ▼.  Atkinson,  44 

after  poeaosaion  glTcn  htm,  to  leare  it  Cat  3,  17;  ELilley  ▼.  Wilson,  38  Cal. 

wholly   neglected,    nninhabited,    nn*  690;    Russell  t.   Sweezey,  22  Mich. 

tonobed,  vnTiaited,  nnaeen,  for  year%  235,  239;  Seara  ▼•  Munson,  23  lowa^ 

the  poaeeeaion  iM  not  thna  loet  •  .  •  •  880;  Phillipa  t.  Goatley,  40  Ala.  486; 

It  18  nnneceeaary  for  me  to  repeat  that  McKinsie  r.  Perrill,  16  Ohio  St.  162; 

I  hare  nnifcrmly  been  using  the  word  Perkina   ▼.    Swank,    43    Miaa.    349; 

'poaaeaaion'aa  meaning 'occupation,*  Olidewell  t.  Spaugh,    26    Ind.   819; 

and  not  aa  including  that  kind  of  pea-  Warren    t.    Richmond,    63   IlL    62; 

ssssion  of  a  corporeal   hereditament  RecTea  r.  Ayera,  88  BL  418;  Keya  r. 

which  a  man  baa  by  receiying  com*  Test»  33  IlL  316;  Bank  of  Orleans  t. 

panaatioa   or   remuneration   for   the  Flaffg,  3  Barb.  Ch.  316;  Diehl  ▼.  Page^ 

ooenpaticii  of   it  by   another."    The  8  NT  J.  £q.  143;  Baldwin  ▼.  Johnson, 

judge,  in  aupport  of  theae  concln8ion%  1  N.  J.  Eq.  441;  WoiiKla  t.  Farmere,  7 

ifllenod   to  the  following   deciaiona:  Watts,  382;  82  Am.  Dec  772;  Sailor  ▼• 

Haidy  ▼•  Reerea,  6  Yea.  426;  Taylor  Hertzog,  4  Whart   259;    Ringold  t. 

T.  Snbbart,  2  Yea.  487;   Daniela  t.  Bryan,  3  Md.   Ch.  488;  Baynard  t, 

BaTiaoB,  16  Yea.   249;  17  Yea.   433;  Korris,  6  GiU,  468;  46  Am.  Dec  647; 

Korway  t.  Rowe,  19  Yea.  144;  Qordon  WebberT. Taylor,  2  Jones  £q.  9;  [Smith 

▼.  Gordcm,  8  Swanat.   400;    Milea  ▼•  r.  Brittenham,  109  III.  540;  Chicago^ 

Langley,  1  Rusa.  &  M.  39}  White  ▼.  B.»  &  Q.  R.  R.  t.  Boyd,  118  HL  78.1 
SBq.  JUB.-M 
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necoBBary  or  sufficient  in  yarious  classes  of  cases;  4.  To 
inquire  whether  the  presumption  arising  from  the  pes* 
session  is  conclusiye  or  rebuttable;  and  6.  To  consider 
the  case  of  possession  by  a  tenant  or  lessee,  and  the  par- 
ticular rules  connected  therewith. 

§  616.  Oeneral  Rules. — Two  leading  and  entirely  dis- 
tinct rules  haye  been  settled  in  the  United  States  as  well 
as  in  England,  and  the  failure  to  recognize  this  fact  has, 
as  it  seems  to  me,  sometimes  produced  confusion  and  un- 
certainty in  dealing  with  the  general  subject.  In  the  first 
place,  it  is  clearly  established  by  many  decisions  of  the 
highest  authority  that  an  actual,  open,  yisible,  and  ex- 
dusiye  possession  of  a  definite  tract  of  land  by  one  right- 
fully in  possession  or  holding  under  a  yalid  title  is  a 
constructiye  notice  to  subsequent  purchasers  and  encum- 
brancers of  whateyer  estate  or  interest  in  the  land  is  held 
by  the  occupant,  equiyalent  in  its  extent  and  effects  to  the 
notice  giyen  by  the  recording  or  registration  of  his  title. 
The  constructiye  notice  thus  described,  like  that  arising 
from  a  record  or  registration,  does  not  seem  to  require  nor 
to  depend  upon  any  actual  knowledge  or  information  of 
the  possession  communicated  to  or  had  by  the  subsequent 
purchaser,  since  he  is  held  to  be  charged  with  notice,  eyen 
though  he  is  a  resident  of  another  state.'    Tl^is  rule  is 

1  This  rale  seems  to  have  its  special  0.  177,    it   was   said  that  the  pnr- 

aad  most  nsaal  application   between  chaser  was  thns  charged  with  notice, 

grior  grantees  of  land  whose  deeds  althoagh  he  lived  in  another  state); 

ave  not  been  pnt  on  record,  and  snb-  School  District  r.  Taylor,    19  Kan. 

sequent  grantees    or   encumbrancers  287;  Emmons  v.  Murray,  16  N.  H.  385; 

whose  dMds  or  mortgages  *have  been  Farmers'  L.   ft  T.  Co.  ▼.  Maltby,  S 

recorded.      The    rigk^fiU    possession  Paige,  361 ;  Doyle  ▼.  Stevens,  4  Mich, 

under  such  circumstances  is  held  to  87.     [See,  to  the  same  effect,  Tillotson 

5 reduce  tiie  same  effect  as  that  pro-  ▼.  Mitchell,   111   IIL  618;  Higgins  t. 

need  by  a  record:    Noyes  ▼.  Hall,  97  White,  118  HI.  619;  Woodson  ▼.  Col- 

U.  8.  34,  38;  Oabeen  v.  Breckenridse,  lins,  66  Tex.  168;  Sheom  ▼.  Robinson, 

48  III.  91;  Truesdale  r.  Ford,  37  III.  22  S.  C.  82;  Sweatman  ▼.  Edmunds, 

210;  Brown  ▼.  Gaffhey,   28  IIL    157;  28  S.  C.  62;  Bienmann  ▼.  White,  23 

Dunlap  ▼.  Wilson,  32  III.  517;  Brad-  S.  C.  492;  Ranney  ▼.  Hardy,  43  Ohio 

ley  ▼.  Snjder,  14  111.  263;  58  Am.  Deo.  St.  157;   Galley  ▼.  Ward,  60  N.  H. 

564;  Tankard  ▼.  Tankard,  79  N.  O.  64,  331;  Sawyers  ▼.  Baker,  72  Ala.  49; 

56;  Edwards  v.  Thompson,  71  N.  a  Carter  ▼.  Challen,  83  Ala.  135;  Hodge 

177,  179;  Webber  ▼.  Taylor,  2  Jones  ▼.  Amerman,  40  N.  J.  Eq.  99;  Wew- 

Eq.  9;  Taylor  ▼.   Kelly,  3  Jones  Eq.  berger  ▼.  Wisner,  55  Mich.  246;  Hyde 

t4b  (in  Edwards  t.  Thompson,  71  N.  Mangan,  88  CaL  319.] 
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plaiDly  the  same  as  the  first  one  laid  down  by  Lord  Jus- 
tice Knight  Bruce,  in  the  opinion  quoted  under  the  last 
preceding  paragraph.'  The  rationale  seems  to  be,  that  as 
the  occupant's  title  is  a  good  one,  and  as  his  possession 
is  notorious  and  exclusiye,  a  purchaser  would  certainly - 
arrive  at  the  truth  upon  making  any  due  inquiry.  The 
purchaser  cannot  say,  and  cannot  be  allowed  to  say,  that 
he  made  a  proper  inquiry,  and  failed  to  ascertain  the 
truth.  The  notice,  therefore,  upon  the  same  motives  of 
expediency,  is  made  as  absolute  as  in  the  case  of  a  regis* 
tration.  The  second  of  the  two  rules  is  undoubtedly  the 
one  which  is  sustained  by  the  greatest  number  of  decis- 
ions. It  must  not  be  supposed,  however,  that  there  is  any 
conflict  between  them,  nor  that  the  same  court  might  not, 
under  proper  circumstances,  adopt  both.  Whenever  a 
party,  dealing  as  purchaser  or  encumbrancer  with  respect 
to  a  parcel  of  land,  is  informed  or  knows,  or  is  in  a  con- 
dition which  prevents  him  from  denying  that  he  knows, 
that  the  premises  are  in  the  possession  of  a  third  person, 
other  than  the  one  with  whom  he  is  dealing  as  owner,  he 
is  thereby  put  upon  an  inquiry,  and  is  charged  with  con- 
structive notice  of  all  the  facts  concerning  the  occu- 
pant's right,  title,  and  interest  which  he  might  have 
ascertained  by  means  of  a  due  inquiry.  A  legal  presump- 
tion arises  that  he  possesses  all  the  knowledge  which  he 
could  have  acquired  by  such  an  inquiry.'   It  follows,  as  a 

>  Holmefl  T.  Powell,  S  De  G«x,  M.  Riobmond,  08  UL  62;  Rasaell  t.  8we«- 

k  O.  672,  680.  ley,    22  Mioh.  236,   239;  Perkine  ▼. 

*  Rogen  ▼.  Jones,  S  N.  H.  264;  Swank,  48  Mies.  349,  861;  OHonrke 
Hall  T.  Noble,  40  Me.  469,  480;  John-  t.  O'Connor,  39  Cal.  442,  446;  Pell  t. 
■on  T.  Clark,  18  Kan.  167,  164;  MnU  McElroy,  86  CaL  268;  Datton  t.  War- 
line  T.  Wimberly,  60  Tex.  467,  464;  acbaner,  21  CaL  609;  82  Am.  Deo. 
Watkins  ▼.  Edwards,  23  Tez.  448;  766;  Smitb  t.  Gibson,  16  Minn.  89, 
StaicklandT.  Kirk,  61  Miss.  796,  797;  99;  Bogne  t.  Williami,  48  III  371; 
Loaghridge  ▼.  Bowland,  62  Miss.  646,  and  see  eases  ante,  nnder  §  614.  [See 
663,  664;  Brown  t.  Volkeninff,  64  N.  also  Jamison  ▼.  Dimook,  96  Pa.  St  62; 
Y.  76,  82,  83;  Van  Kneren  t.  Cent,  R.  Mannfactnring  Co.  v.  Hendricks,  106 
R,  38K.  J.  L.  165,  167;  Moss  ▼.  At*  K.  C.  485;  Staton  ▼.  Davenport,  96 
kinson,  44  Cal.  3, 17;  Killeyv.  WiUon,  N.  C.  11;  Mayo  t.  Leggett,  96  N.  C. 
38  CkL  690;  Rogers  ▼.  Hnssey,  36  242;  Daniel  ▼.  Hester,  29  S.  C.  147; 
lowa^  664;  Illinois  Cent  R  R  ▼.  Mo-  Day  v.  Railroad  Co.,  41  Ohio  St.  892; 
CoUoagb,  69  III.  166;  Tunison  ▼.  Hottenstein  v.  Yerch,  104  Pa.  St  464; 
Chamblin,  88  III  878,  390;  Warren  T.  Holmes  ▼.  Caden,  67  Vt   HI;  Row« 
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necessary  consequence  of  these  rules,  that  when  a  grantee 
or  a  yendee  whose  deed  or  contract  is  not  recorded  is  in 
actual  possession  of  the  land  conveyed  or  agreed  to  be  con- 
veyed to  him,  his  possession  is  constructive  notice  to  a 
subsequent  grantee  of  the  same  premises  whose  deed  is 
put  upon  recordi  and  his  title  takes  precedence  of  such 
subsequent  but  recorded  deed.' 

§  616.  Extent  and  Effect  of  the  Notice.  —  There  ap- 
pears  to  be  some  disagreement  among  the  American 
decisions  concerning  the  question  of  what  rights  and 
interests  held  by  the  occupant  his  possession  is  a  con- 
structive notice.  It  is  firmly  settled  in  England  that  the 
possession  of  a  tenant  or  lessee  is  not  only  notice  of  all 
rights  and  interests  connected  with  or  growing  out  of  the 
tenancy  itself  or  the  lease,  but  is  also  notice  of  all  inter- 
ests acquired  by  collateral  and  even  subsequent  agree- 
ments. If|  for  example,  a  tenant  should  enter  under  his 
lease  alone,  and  should  afterwards  make  an  agreement  for 
the  purchase  of  the  land,  his  possession  would  be  notice 
to  a  subsequent  purchaser  of  his  rights  as  vendee,  as 

T.  R«ain,  105  Pa.  St  543;  Bordw  State  Dizoii  t.  Laooata,  1  Smedaa  ft  M.  107; 

Savinjn  Inatitntion  r.  Wilcpz,  63  Md.  Baak  of  Orleana  ▼•  Flagg,  3  Barb.  Ch. 

525;  Siskv.  Almon,3i  Ark.  391;  Far-  316;   Braman  ▼.  Wilkinson,  3  Barb, 

ion  T.  Errol,  59  N.  fl.  234;  Lindley  r.  151   (posseasion  by  a  Tendee).     [See 

Martindale,    78  Iowa,    379;    Coe   ▼.  also  Barnett  y,  Vincent^  69  Tex.  685; 

Mansean,  62  Wis.  81;  flowzik  ▼.  De*  5  Am.  St.  Rep.  98  (a  case  of  poveasion 

laglise,  65  WisL  499;  56  Am.  Rep.  642;  by  a  vendee  under  a  parol  oontract  of 

Seymour  ▼.  McKinstry,  106  N.  Y.  38;  sale);  Lipp  ▼.  Land  Syndicate,  24  Neb. 

Sohierer  ▼.  Cuddy,  85  Gal.  271;  Bank  692;  Lipp  ▼.  Hunt»  25  Neb.  91;  AUen 

of  Mendocino  ▼.  Baker,  82  GaL  114;  t.  Cad  well,  55  Mich.  8;  Finch  ▼.  Beal, 

Dreyfns  ▼.  Hirt»  82  Cal.  621.]  68  Ga.  594;  White  ▼.  White,  106  HL 

1  Strickland  v.  Kirk,  51  Misa.  795,  313;  Lamoreuxv.  Huntley,  68  Wis.  24; 

797;  Moss  ▼.  Atkinson,  44  CaL  3,  17  Feasley  v.  McFadden,  68  GaL  611;  Em- 

(^e  Tendee  may  enforce  hia  oontract  eric  ▼.  Alvarado,  90  Gal.  444.  This  rule 

against   such    subsequent     grantee);  is  not  changed  by  reason  of  the  greal 

Ealley  ▼•  Wilson,  33  CaL  6w;  Tuni-  inoonyenienoe  to  which  a  purchaser 

son  T.  Chamblin,  88  HL  378,  390  (if  would  be  put  in  making  inquiries  of 

the  second  grantee  takes  possession  all  persons  in  a  large  tenement-house; 

equity  will  cancel  his  deed  aa  a  cloud  Fhelan  ▼.  Brady,  119  N.  Y.  587.]    II 

upon  the  first  ^prantee's  title,  and  will  will  be  seen  that  there  is  aa  exception 

restore  possession  to  the  first  grantee);  to  this  particular  rule  in  some  atatea, 

Russell  ▼.   Sweezey,   22   Mich.   235,  where  actual  notice  of  a  prior  nnre- 

239;  Warren  t.  Richmond,  53  HI.  52;  corded  instrument  is  neceasary,  and 

Doolittle  ▼.  Cook,  75  111.  354;  Cabeen  mere  possession  is  held  not  to  be  such 

▼.  Breokenridge,  48  HI.  91,  93;  Per-  actual  notice:  See  poitf  %  646^  aubdi- 

kins  T.  Swank,  43  Miss.   349,   361;  vision  on  recording. 
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well  as  of  those  belonging  to  him  as  lessee.'  It  would 
seem.that  the  principle  of  these  decisions  extended  to  all 
persons  in  possessioni  whether  as  lesseesi  yendees,  mort* 
gagees,  or  otherwise.  It  has  accordingly  been  adopted 
and  followed  by  some  of  the  American  cases,  which  hold 
that  a  possession  originally  acquired  by  one  right  or  in 
one  manner  is  notice  of  all  other  rights  subsequently 
and  differently  obtained  and  held  by  the  occupanti  unless 
there  is  something  in  the  circumstances  of  the  case  which 
has  actually  misled  the  purchaser  who  is  to  be  affected  by 
the  notice.'  Exactly  the  opposite  conclusion  has,  how- 
ever,  been  reached  by  cases  which  hold  that  a  possession 
begun  under  one  kind  of  right  is  not  notice  of  any  other 
or  different  interest  subsequently  obtained  by  the  occu- 
pant, unless  there  was  something  special  in  the  circum- 
stances which  might  draw  the  purchaser's  attention  to 
the  change  of  title,  and  thus  operate  rather  as  an  actual 

I  Dtaiels  t.  DaTiacni,  16  Vm.  249;  hi«  poManion;  anytiiiiig  ihott  of  tbls 

17  Vm.  433;  TatIot  ▼.  8tibbert»  2  Vei.  woal4  elearly  fail  to  be  tba  "  da*  and 

437;  Allen  ▼.  Anthony,  1  Mer.  282;  reasonable  inqniiy":  See  Kerr  ▼.  Dtay, 

Menx  T.  Maltby,  2  Swanat  281;  Orof-  14  Pa.  St   112;  S3  Am.   Dea   026; 

ton  T.  Ormaby,  2  Schoalea  k  L.  683;  Woods  ▼.  Farmere,  7  Watts,  382;  32 

Powell  T.  Dillon,  2  Ball  k  B.  416;  Lewis  Am.  Deo.  772;  Matthews  r.  Demerritt^ 

▼.  Bond,  18  BeftT.  86;  Wilbrah^  y.  22  Me.  312;  McKeoknie  v.  Hoakins, 

LiTesey,  18  BeaT.  206;  Moreland  t.  23  Me.  230;  Rogers  t.  Jonei^  8  N.  H. 

Bichardson,  24  Bear.  33;  BaUey  t.  264;  Danbenspeck  t.  Plat^  22  CaL 

Richardson,  0  Hare,  734;  Barnhart  ▼.  330;  [Balen  ▼.  Meroier,  76  Mich.  42. 

Greenshields,  9  Moore  P.  0. 0,  33,  34;  Thns  it  has  been  held  that  the  oontin- 

and  for  limitations  on  the  mle,  see  none  possession  of  a  tenant  in  eommoa 

Hanbnry  t.  Litchfield,  2  Mylne  k  EL  after  ne  has  purchased  ont  his  co-ten- 

629,  633,  per  Lord  Cottenham;  Jones  ants*  share   ii   notice  of   his  rights 

V.  Smitii,  1  Hare,  43»  62.  nnder  the  purchase,  as  against  a  jndg- 

'  In  my  opinion,  these  decisions  are  ment  creditor  of  the  co-tenant:  Far- 
much  more  in  hannony  with  the  geu-  mere'  Nat.  Bank  ▼•  Sperlinff,  113  IlL 
eral  doctrine  than  those  others  which  273;  Haworth  v.  Tsyfor,  Iw  111.  275; 
hare  speculated  and  drawn  refined  butsee,coiUra,DuttonT.  McReynolds, 
distinctions  upon  the  amount  of  notice  31  Minn.  66,  and  Plumer  ▼.  Robert- 
dertred  from  the  ocoupant's  original  son,  6  Serg.  k  R.  170,  where  it  is  held 
right  to  the  possession.  The  reasons  that  occupancy  by  one  of  three  former 
upon  which  the  whole  doctrine  rests  tenants  in  common  alone  is  not  notice 
seem  to  be  ecndusiTe.  The  posses-  of  a  transfer  to  him  of  the  interests  of 
sion  of  a  third  person  is  said  to  put  a  the  other  two,  as  his  sole  occupancy 
purchaser  upon  an  inquiry;  and  he  is  could  be  referred  to  his  former  title, 
charged  with  notice  of  all  that  he  Bee  also  Wilcox  t.  Leominster  Nat 
might  hare  learned  by  a  due  and  rei^  Bank,  43  Minn.  641,  19  Am.  St.  Rep. 
souble  inquiry.  Olearly  a  purchaser  269,  where  ponsssion  by  a  tenant  m 
who  ii  thus  put  open  inquirer  ii  bound  common  is  said  not  to  be  notioe  of  his 
to  inquire  of  the  occupant  with  respect  co-tenant's  titie .] 
to  €9erg  ground,  souros^  and  right  of 
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than  a  constructive  notice.'  The  decisions  may  be  re- 
garded as  agreeing  upon  the  conclusioui  which  also  seems 
to  be  in  perfect  harmony  with  sound  principle,  that  where 
a  title  under  which  the  occupant  holds  has  been  put  on 
record,  and  his  possession  is  consistent  with  what  thus 
appears  of  record/it  shall  not  be  a  constructive  notice  of 
any  additional  or  different  title  or  interest  to  a  purchaser 
who  has  relied  upon  the  record,  and  has  had  no  actual 
notice  beyond  what  is  thereby  disclosed.' 

§  617.  Orantor  Remaining  in  Possession.  —  The  last- 
mentioned  rule  has  frequently  been  invoked  where  a 
grantor,  having  executed  a  deed  absolute  on  its  face, 
which  is  put  upon  record,  remains  in  possession  of  the 
land  by  virtue  of  some  arrangement  or  relation  between 
himself  and  his  grantee  dehors  the  deed  and  the  record, 
which  entitles  him  to  the  possession,  such  as  a  collateral 
agreement  which  really  turns  the  deed  into  a  mortgage, 
a  lien  for  the  unpaid  purchase  price,  an  unrecorded 
mortgage,  and  the  like.  In  England,  if  a  grantor  has 
signed  the  usual  receipt  for  the  whole  purchase-money 
indorsed  upon  his  conveyance,  his  continued  possession 
is  not  a  constructive  notice  of  any  lien  he  may  have  for 
the  unpaid  price.  The  receipt  in  such  a  case  is  analo- 
gous to  the  record  of  the  deed  in  the  United  States,  and 
a  subsequent  purchaser  from  the  grantee  has  a  right  to 

1  MeMeohan  r.  Griffing,  8  Pick.  164;    Bright  ▼,  Bnokman,  39  Fed.  B«p.  243.] 

16  Am.  Dea  180;  Keadall  y.  Law-  Where  A  gires  a  mortgage  by  abeolota 
rence,  22  Pick.  642;  Bush  ▼.  Golden,    deed  with  defeasanoa  to  B,  and  the 

17  Conn.  694,  602;  Williame  ▼.  Sprigg,  deed  ie  recorded,  but  the  defeaaanoe  is 
6  Ohio  St.  686;  Matthewi  v.  Demer^  not^  and  A  remains  in  poMeaeion,  hia 
ritt>  22  Me.  312,  313;  Dawaon  r.  Ban*  poeeeeaion,  if  known  by  them,  has 
bury  Bulk,  16  Mich.  489.  i>een  held  a  enffioient  notice  to jmn- 

*  Flnmer  t.  Robertson,  6  Serg.  ft  R.  tees  from  B:  Danbenspeok  t.  Flatt, 

184,  per  Tilghman,  O.  X;  Woods  t.  22  OaL  330;  bnt  oer  «m<ra,  Crassen  ▼• 

Farmere,  7  Watts,  382,  388;  32  Am.  Swoveland,  22  Ind.  427;  NewhaU  t. 

Deo.  772;  Great  Falls  Go.  ▼.  Worster,  Pieroe,  6  Fick.  460;  and  see  Corpman 

16  N.  H.  412;  Smith  r.  Tnle,  31  OaL  r.  Baooastow,  84  Pa.  St  36S.    rThns 

180;  and  see  White  ▼.  Wakefield,  7  tiie  possession  and  use  of  land  by  a 

Sim.  401;  Rice  ▼.  Rioe,  2  Drew.  1;  firm  nas  been  held  not  notioe  that  the 

Mnir  t.  Jolly,  26  Beav.  143;  Staples  property  is  partnership  assets,  where 

▼.  Fenton,  6  Hnn,  172;  and  see  Bell  ▼•  the  reoord  shows  that  it  is  held  by  the 

Twilight^  18  N.  H.  169;  46  Am.  Dea  partners  as  tenants  in  common:  Hamv 

887;  [McNea  ▼.  Folk,  67  OaL  828|  mond  ▼.  Pazton,  68  Mioh.  893.] 
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rely  upon  it.^  There  has  been  a  direct  conflict  of  opinion 
among  the  American  courts  in  applying  the  rule  to  the 
condition  of  facts  aboye  described.  In  one  group  of  de- 
cisions the  possession  of  the  grantor  is  held  not  to  be  a 
constructive  notice  of  any  right  or  interest  he  may  have 
antagonistic  to  his  deed  which  has  been  put  upon  record; 
a  subsequent  purchaser,  it  is  said,  has  a  right  to  rely 
upon  the  information  derived,  or  which  would  be  derived, 
from  the  record,  and  to  assume  that  the  grantor's  con- 
tinned  possession  is  merely  by  sufference.'  Another 
group  reaches  a  conclusion  directly  the  contrary  to  this, 
and  holds  that  a  purchaser  is  put  upon  an  inquiry  and  is 
affected  by  a  constructive  notice  in  the  same  manner  as 
in  any  other  case  of  possession  by  a  third  person.' 

>  White  ▼.  W&kefield,  7  Sim.  401;  t.  Breedlove,  76  Tex.  602.    In  Matei* 

Bice  ▼.  Rice,  2  Drew.  1;  Mair  t.  Jolly,  key  v.  Feldmftn,  75  Wie.  103,  this  role 

26  6e«r.  143.  was  applied  to  a  case  where  a  oonvey* 

*  Van  Kearen  ▼.  Gent.  R.  R.,  38  ance  of  land  was  indnoed  by  fraud, 

N.  J.  L.  165,  167.     This  case,  while  and  the  grantor,  without  knowledge 

admitting  that^  in  general,  possession  of  the  fraud,  continued  in  possession 

is  oonstractiTO    notice,  holds  in  the  under  an  agreement  with  the  grantee, 

moat  emphatic  manner  that  this  does  and  it  was  held  that  such  possession 

not  apply  to  a  grantor  remaining  in  was  not  constmctiye    notice  of   his 

possession  after  his  conveyanc^.     A  equities  arising  out  of  the  fraud  to 

purchaser   from   his   grantee   is   not  one  claiming  under  a  mortgage  from 

thereby  bound  to  inquire  whether  he  the  grantee.     In  Raukin  t.  Coar,  46 

retained  any  interest;  his  deed  abso-  N.  J.  Eq.  666  (a  case  where  a  mother, 

hite  in  form  ia  conclusive,  and  the  pnr*  after  conveying  a  house  to  her  eon, 

chaser  can  safely  rely  on  it:  Bloomer  continued  in  the  occupancy  of  a  part 

T.  Henderson,  8  Mich.  895,  404,  405;  of  it,  the  son  appearing  by  the  record* 

77  AuL  Deo.  453;  Scott  r.  Oallaaher,  as  the  sole  owner),  it  was  held  tiiat  tho 

14  Seiv.  ft  R.  333,  334;  16  Am.  Dec  mother*s  occupancy  was  not  sufficient 

508;  liewhall  v.  Pierce,  5  Pick.  450;  to  give  notice  to  a  mortgaffee  of  the 

and  see  also,  for  dida  or  reasoning  ion  of  any  equities  she  may  have  had.  J 

pointing  to  the  same  conclusion.  New  As  to  possession  of  a  mortgagor  after 

York  Life  Ins.  Co.  r.  Cutler,  8  Sand,  foreclosure  sale,  see  Dawson  ▼.  Dan- 

Ch..  176.  179;  Wooda  r.  Farmere,  7  bnry  Bank,    15  Mich.   4S9;  Cook  r. 

Watts,  382;  32  Am.  Dee.  772;  and  tha  Travis,  20  N.  Y.  400;  Reed  ▼.  Qan- 

opinions  in  Jaques  t.  Weeks,  7  Watts^  non,  50  N.  Y.  345,  350. 
261,27^287.    [See,  to  the  same  eflfoot^        *  Illinois  Cent  R.  R.  t.  MoCullongh, 

Lamorenz  v.  Hnntley,  68  Wis.  24;  Ma-  50  IlL  166.    This  case  lays  down  tho 

teakeyv.  Feldman,  75  Wis.  103;  Ran-  rule  generally  that  when  a  ^pmntor 

kin  ▼.  Coar,  46  N.  J.  Eq.  566;  Spragae  oontinoea  in  possession,  this  la  oon- 

V.  White,  73  Iowa,  670;  May  v.  Stur-  stmotive  notice  to  a  subsequent  por- 

divant,  75  Iowa,  118;  9  Am.  St.  Rep.  chaser  from  his   gruitee  of   all  hia 

463;  Hafter  r.  Strange,  65  Miss.  32»;  rights  and  equities  in  the  land.    It 

7  Am.  St.  Rep.  659;  Kowe  v.  Ream,  was  applied  to  a  grantor  whose  dead, 

106  Pa.  St.  543;  Staton  t.  Davenport,  having  been  delivered  as  an  esorow 

95  N.   C.   11;  Mayo  v.   Legsett,  96  until  the  price  had  been  paid  l^  the 

N.  C  842;  Evlar  v.  Eylar,  60  Tex.  grantee,  was  put  vpon  room  in  viol»- 

315;  Smith  ▼•  Miller*  63Tez.  75;  Love  tioa  of  thia  arxmngementt  MetropoU- 
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§  618.  TenanVs  Possessioii,  how  Far  Notice  of  Les- 
sor's Title. — Whether  possesBion  by  a  tenant  is  con- 
structiye  notice  of  his  landlord's  title,  is  also  a  question 
upon  which  the  decisions  are  in  direct  conflict.  In 
England  it  seems  to  be  settled  that  the  possession  by  a 
tenant,  or  notice  of  a  tenancy,  will  not  affect  a  purchaser 
with  constructive  notice  of  the  landlord's  title.^  The 
same  view  has  been  adopted  by  seyeral  American  decis- 
ions.' In  the  greater  number  of  American  cases,  how- 
ever, it  is  held  that  a  purchaser  is  bound  to  make  inquiry 
from  the  tenant  in  possession  with  respect  to  aJl  the 
rights  and  interests  which  he  claims  to  have,  and  under 
which  he  occupies,  and  is  presumed  to  know  all  the  facts 
which  he  might  have  learned  by  such  an  inquiry;  he 
must  pursue  his  inquiry  to  the  final  source  of  the  ten- 
ant's right,  and  is  thus  affected  with  a  constructive  notice 
of  the  landlord's  title  and  estate.' 

§  619.  Nature  and  Time  of  the  Possession.  —  Under 
this  head,  the  kind,  extent,  and  time  of  the  possession 
necessary  or  sufficient  to  constitute  a  coustructive  notice 
will  be  examined.  The  determination  of  this  question 
must  largely  depend  upon  the  circumstances  or  condi- 
tions of  fact  under  which  it  arises,  and  upon  the  imme- 
diate purpose  or  object  for  which  the  protection  by  a 
notice  is  invoked.    Thus  the  question  may  arise  between 

ton  Bank  ▼.  Godfrey,  23  HI.  570,  607,  hii  ponafrion  !■  not  a  notice  to  a  mir- 

and  oases  oited;  Pell  t.  McEElroy,  86  ohaeer  of  the  ooTenants  contained  in 

OaL  268,  278;   Wright  ▼.  Bates,  13  the  original  leaM:  Hanhnry  t.  litch- 

Vt  841,  860;  Ghimstone  ▼.  Garter,  3  field,  2  Mylne  &  K«  629.  688. 

Paig^  421,  439;  24  Am.   Dea  230;  >  Flagg  r.  Mann,  2  Snm.  486,  607; 

Hopkine  ▼.  Oarrard,  7  B.  Mon.  812;  Beattie  ▼.  Butler,  21  Ma  818;  64  Am. 

Webeter  t.  Maddox,  6  Me.  266;  Mo-  Dea  284;  and  see  Vease  ▼.  Parker, 

Keeknie   ▼.   Hoskins,    23   Ma    230;  23  Mo.  170;  Jaqnes  t.  Weeki,  7  Watti^ 

Jaqnes  ▼.  Weeks,  7  Watts,  261.     [See  261,  272,  per  Sergeant  J. 

also  Ford  ▼.  Marcall,  107  IlL  136.f  *  Edwards  ▼.  Thompson,  71  K.  a 

^  The  rale  is  so  stoted  by  the  Bng-  177,   179  (poesesaion  oy  a  tenant  is 

llsh  editor  of  Leading  Cases  in  Equity:  the  same,  with  respect  to  notice,  aa 

2  Lead.  Gas.  Eq.,  4th  Am.  ed.,  183;  possession  by  his  l^dlord);  OHonrke 

Jones  ▼.  Smith,  1  Hare,  43,  63,  per  t.  O'Connor,  89  OaL  442,  446;  Con- 

Wigram,  V.  C;  Bamhart  ▼.  Green-  ningham  ▼.  Pattee,  99  Mass.  248,  262; 

shields,  9  Moore  P.  a  0.  36.    And  it  Kerr  ▼.  Day,  14  Pa.  St.  112;  68  Am. 

is  held  that  where  the  tenant  in  pos-  Dea  626;  and  Me|)0i^  f  626. 
session  holds  nnder  a  deriratiTe  lease. 
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the  nghtfiil  holder  of  a  prior  nnrecorded  title,  and  a  tub* 
sequent  purchaser  whose  conveyance  is  recorded;  and  it 
may  therefore  come  within  the  first  rule  as  stated  in  a 
former  paragraph/  where  the  possession  of  a  person 
rightfully  entitled  is  equivalent,  in  its  effects  as  notice, 
to  a  registration;  or  it  may  arise  in  other  circumstances, 
which  are  not  directly  affected  by  the  recording  acts,  and 
which  are  governed  by  the  second  general  rule  concern- 
ing the  effect  of  possession  as  notice.  A  failure  to  recog- 
nize the  difference  existing  between  these  two  kinds  of 
cases  will  undoubtedly  account  for  whatever  of  confusion 
and  conflict  of  opinion  may  be  found  in  the  decisions 
upon  this  subject. 

§  620.  Actual,  Open,  Exclusive  Occupancy.  —  It  is  there- 
fore abundantly  settled  by  the  decisions,  that  where  the 
first  general  rule  as  stated  in  a  foregoing  paragraph  is 
invoked,  and  the  party  rightfully  in  possession  under  an 
unrecorded  conveyance  relies  upon  the  fact  of  such  pos- 
session as  a  constructive  notice,  equivalent  in  its  effects  to 
a  registration,  to  a  subsequent  grantee  or  encumbrancer 
whose  deed  or  mortgage  has  been  recorded,  his  possession 
must  be  an  actual,  open,  distinct,  notorious,  and  exclusive 
occupancy  of  the  land  in  question.  No  mere  occupation 
of  the  premises  in  common  or  in  connection  with  a  third 
person,  and  no  mere  exercise  of  acts  of  ownership  equiv- 
ocal in  their  nature  over  the  land,  will  then  suflSce.' 

^  Anie.  %  61S.  wdghl  of  Judiofad  raihoritj  and  hj 
>  It  oannoi  be  pniandAd  thai  aO  of  principle,  ie  that  laid  down  in  the  text; 
the  decieiona  ex^^reesly  and  diatinotly  it  reoonoilea  all  apparent  eonfliot  of 
refer  the  neoeeuty  of  anofa  epen»  no-  jndioial  dicta»  and  piodaoee  a  ayete- 
torione,  and  ezdariTe  oeoapaney  to  matio  and  harmoniou  resnlt:  See 
the  oaaea  in  which  the  first  seneral  Holmea  t.  Powell^  8  De  Gex,  M.  h 
mle  as  fomralatedaboreia  relied  upon.  G.  572,  680;  Koyea  t.  Hall,  97  U.  8. 
In  iooie  of  the  dedaiona  eited  below,  84^  88;  Cabeen  r.  Breckenridffe,  48 
the  jjeqnirenient  ef  meh  a  kind  of  oo-  HL  91;  Tmeedale  ▼.  Ford,  37  Ifl.  210; 
copangy  iwemi  to  be  stated  in  the  moat  Dnnlap  t.  Wilson,  82  HI.  617;  Brad- 
general  manner,  without  any  limita-  ley  ▼.  Snyder,  14  111.  263;  68  Am. 
tion  or  restriction,  as  though  it  applied  Dec  664;  Tankard  t.  Tankard,  79 
to  erery  instanoe  of  pocseeslon  oger-  K.  0.  64, 66;  Edwards  t.  Thompson,  71 
ating  as  a  oonatractiTe  notice.  iNot-  K.  O.  177,  179;  Webber  t.  Taylor,  2 
witliitaading  this  apparent  confusion  Jonee  Eq.  9;  Taylor  ▼.  Kelly,  3  Jonee 
in  some  of  the  decisions,  I  think  the  Eq.  240;  [actual  residence  on  the 
tme  mle^  eatabiished  alike  by  the  land,    however,    ia    not    neoesasjryt 
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§  621.    Vacant  Premises  —  Constrnctiye  Possession.  — 

If  the  possesBion  is  vacant  at  the  time  when  the  contract, 

Hodge  T.  Amerman,  40  N.  J,  Eq.  99;]  666;  Troy  ▼.  Walter,  87  Ala.    23S; 

Butler  T.  SteTena»  26  Me.  484  (poeaee-  McCarthy  ▼.  Kieroei,  72  AIjl  332;  47 

sion  aa  against  a  CQbaeqiieiit  grantee  Am.  Rep.  418;  Tillotson  t.  liiteheD, 

whose  deed  is  first  recorded,  under  a  HI  III  518;  Oallev  ▼.  Ward,  60  N.  H. 

statute  requiring  actual  notice,  must  331;  Lindley  ▼.  Martindale,  78  Iowa« 

be  an  actual,  open,  and  exclusive  oo»  379;  Townsend  r.  little,  109  U.    8. 

oupancy.      Grantor  conveyed  in  fee,  610;  Pope  ▼.   Allen,   90  N.  T.  298; 

and  the  grantee  recorded  his  deed,  Bellman  ▼.  Levy,  66  Cal.  117.]     On 

and  entered  upon  the  premises.     The  the  other  hand,  in  Krider  t.  Liafferty, 

grantor  continued  to  occupy  wilh  the  1  Whart.  303,  a  ffrantee  whose  deed 

grantee.    Held,  not  a  sufficient  posses-  was  not  reffistered  took  posseasion  of 

sion  to  be  notice  of  any  interest  held  the  grouno,   planted  it  with  willows 

by  the  grantor);  Bell  v.  TwiUght,  22  so  as  to  obtain  materials  in  his  trade 

N.  H  600,  619  (to  be  notice  of  a  prior  of  basket-making,   and  oontinned^  to 

unrecorded  deed,  as  against  a  subse-  use  the  land  in  this  manner,  growing 

quent  recorded  deed  or  mortgage,  the  the  willows  and  cutting  them  every 

possession  must  be  exclusive  and  un-  year  for  his  business.     This  waa  held 

equivocal;  a  mixed  possessson  is  not  to  be  a  change  in  the  condition  of  the 

sufficient);  [see  also  Pope  ▼.  Allen,  90  premises  and  a  visible  occupation  of 

N.  T.  298;]  Wright  v.  Wood,  23  Pa.  them  sufficient  to  affect  a  subaeqaent 

St.  120,  130,  131  (the  general  rule  is  purchaser  with  notice.     In  Hatch  t. 

admitted,  but  held  not  to  apply  to  Bigelow,  39  HI.  136,  paving  tha  aide- 

the  case  of  a  mere  intruder;  the  pos-  wiuk  in  front  of  a  lot,  putting  ap  a 

session  must  be  of  one  claiming  a  rig/U);  placard  on  the  lot  offering  It  for  sale, 

Coleman  v.  Barklew,  27  N.  J.  L.  367,  and  receiving  applicants  and  referring 

369  (possession  of  a  first  grantee  whose  them  to  the  party's  agent>  were  held 

deed  is  not  recorded  may  be  notice  to  a  sufficient  possession  of  the  lot  to 

a  second  grantee  whose  deed  is  re-  constitute   notice    [In   Townsend  v. 

corded;  but  it  must  be  actual,  distinct,  Little,  109  U.  S.  610,  the  fact  that  an 

and  manifested  by  such  acts  of  owner-  apparent  wife  lived  with  her  apparent 

ahip  as  would  naturally  be  observed  husband,  in  whose  name  the  title  stood, 

and  known  by  others;  e.  g.,  land  with  was  held  not  to  be  oonstmotive  notiee 

no  buildlnff   was  used   by  the  first  of  a  secret  equity  in  the  wife;  and  the 

grantee  and  others  for  pasturing  oat-  same  conclusion  is  reached  in  the  eaae 

ue,   and  this  was   held  not  such  a  of  a  joint  ocoupaney  by  a  lawful  hii^ 

visible,  open,  exclusive  possession  as  band  and  wife:  Xindley  v.  Martindale^ 

would   constitute   a   notice    to    the  78  Iowa,  379;  or  a  joint  oooapan07  by 

second  grantee);  to  the  same  effect  are  a  son  and  mother:  Rankin  t.  Ooar,  4i6 

Williams  t.  Spriggs,  6  Ohio  St  686,  N.  J.  £q.  666.    In  Day  r.  Bailroad 

694;Elyv.  Wilcox,  20  Wis.  623^631;  Oa    41    Ohio    St.    392,    the    aoteal 

91  Am.  Dea  436;  Wickes  r.  Lake,  26  use  and  occupation  of  its  traek  by  a 

Wis.  71;  Troy  City  Bank  t.  Wilcox,  railroad,  oom^any  was  held  to  be  ooa- 

24  Wis.  671;  Bogus  t.  Williams,  48  struetive  notice  of  a  oontraot  for  a 

DL  371;  Patten  ▼.  Moore,  32  N.  H.  right  of  way  for  a  strip  on  either  side 

882;  Martin  v.  Jackson,  27  Pa.  St  of  its  track  reasonabfy  neosMsiy  lor 

604^  606;  67  Am.  Dea  489;  Mehan  t.  its  vse.     In  Wright  t.  Lassitsr,   71 

WUliams,  48  Pa.  St  268;  McMechaa  Tex.  640,  it  was  held  that  where  {km- 

T.  Griffing,  8  Pick.  149;  16  Am.  Deo.  session  of  land  is  taken  under  a  tHIo 

198;  Holmes  r,  Stout^  4  N.  J.  Eq.  492;  bond  not  recorded,  and  the  part  of  the 

10  N.  J.  Eq.  419;  (mere  cutting  tim*  land  actually  oooupied  is  not  the  sob- 

ber  on  the  premises  from  time  to  time  jeot  of  dispute,  saeh  possession  is  Be4 

is  not  a  suffioient  possession);  Brown  notice  as  to  that  piurt  of  the  huad 

T.  Volkening,  64  N.  T.  76,  82,  83.   [As  which  is  in  dispute.     In  Harris  t.  lie- 

further  illustrations  of  the  rule  that  Intyre,   118   HI.    276,  the  equitable 

the  possession  must  be  actual,  open,  owner  was  the  sister  of  the  holder  of 

and  exclusive,  see  the  following  recent  the  recorded  legal  title.    He  lived  om 

:  Rankin  ▼.  Coar,  46  N.  J.  Eq.  the  land,  managed  it^  and  appeared  to 
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conyeyancei  or  mortgage  is  executed — that  {u,  if  the  prem- 
ises are  entirely  unoccupied — the  purchaser  cannot  be  af- 
fected by  any  notice  arising  from  possession.     He  is  not 
thereby  put  upon  an  inquiry  concerning  the  title  or  in- 
terest of  the  last  occupant  who  has  given  up  the  posses- 
sion, and  is  not  charged  with  a  constructiye  notice  of 
facts  which  he  might  have  learned  by  means  of  such  in- 
quiry.'   While  this  rule  is  equally  clear  and  just  in  its 
theory,  great  doubt  and  diflBculty  might  arise  in  its  ap- 
plication, especially  under  the  conditions  of  land  owner- 
ship which  ordinarily  exist  in  this  country.     Does  the 
vacancy  of  possession  within  the  true  meaning  of  the 
rule  include  every  case  where  the  premises  are  not  in 
the  visible,  actual,  continuous  occupation  of  some  person 
claiming  a  right  as  owner,  tenant,  or  otherwise?  or  is  it 
confined  to  those  cases  where  no  person  is  known  to  ex- 
ercise any  acts  of  dominion  or  ownership  over  the  land? 
The  answer  to  this  question  given  by  the  English  courts 
is  very  definite  and  certain.     It  is  well  settled  in  England 
that  the  possession  which  may  amount  to  a  constructive 
notice  need  not  be  that  of  the  actual  occupant,  the  terre- 
tenant.    Where  the  purchaser  of  land  has  knowledge  or 
information  that  its  rents  and  profits  are  received  by  a 
person  other  than  his  grantor  or  vendor,  who  claims  to 
be  the  owner,  this  fact  is  constructive  notice  to  the  pur- 
chaser of  the  title  and  interest  of  the  one  thus  receiving 
the  rents  and  profits,  and  of  the  rights  of  all  parties  hold- 
ing under  such  title.'    It  is  also  settled  by  the  English 

tiia  world  m  tfce  owner  for  ten  yeuv.  thereof:  Eioe  ▼•  Haddook,  70  Iowa, 

Sba  merely  attended   to   hontehold  318-] 

dntuiL    Her  poasewion  ww  held  not  *  Kniriit  r.  Bowyer,  8  Do  Gex  &  J. 

neh  M  to  pat  a  porohaaer  from  the  421;  23  Bear.  609.   Of  coune,  the  fMre 

Vrother  on  mqairy.  J  /aei  that  a  third  jwnoa  Im  reoeiTinff 

^  Milee  r.  Langley,  1  Rum.  k  M.  the  rente  and  pronta  ia  not  of  itself 

39;  8  Rnis.    k   M.    626;   Jones   r.  any  notioe  to  a  purchaser;  the  par* 

Smithy  1  Hare,  43,  62;    Meehan  ▼•  chaser  most  receive    information  or 

Williamsb  ^  ^*>  St.  238;  Boggs  r.  acquire  knowledge  of  each  fact,  in  or- 

Vamsr,  6  Watts  k  8.  474;  Hewes  r.  der  that   he  may  be   affeoted  with 

WiiweU*  S  Me.  94.    [The  holder  of  a  notioe.  It  is  plain,  also,  that  this  par* 

taz  deed  to  nnooenpied  land  is  pro*  tionlar  ease  falls  nnder   the  second 

nuttid  to  hare  coostmotiTe  possession  general  mle  aa  stated  ant^  in  %  616. 
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decisions  that  a  rightful  possessioni  in  order  to  put  a 
subsequent  purchaser  upon  inquirji  and  to  affect  him 
with  constructive  notice,  need  not  be  an  actual  oocnpa> 
tion,  continually  yisible  or  actively  asserted  without  ces- 
sation. "  If  a  man  has  once  received  rightful  and  actual 
possession  of  land,  he  may  go  to  any  distance  from  it 
without  authorizing  any  servant,  or  agent,  or  other  person 
to  enter  upon  it  or  look  after  it;  may  leave  it  for  years 
uncultivated  and  unused;  may  set  no  mark  of  ownership 
upon  it, —  and  his  possession  may  nevertheless  still  con- 
tinue, at  least  unless  his  conduct  afford  evidence  of  in- 
tentional abandonment,  which  such  conduct  as  I  have 
mentioned  would  not  necessarily  do/'^  In  order  that 
such  a  constructive  possession  by  a  person  claiming  right- 
fully should  charge  the  purchaser  with  notice  of  the 
party's  interests,  the  purchaser  must  receive  information 
or  have  knowledge  of  the  actual  possession  orig^ally 
taken,  the  actual  occupation  of  the  premises  originally 
maintained,  by  the  adverse  claimant.  Unless  this  prior 
fact  should  be  brought  to  the  knowledge  of  the  purchaser, 
there  would  certainly  be  nothing  in  the  circumstances 
described  sufficient  to  put  him  upon  an  inquiry.  The 
effect  thus  given  to  a  mere  conaPructive  possession  by  the 
English  courts  cannot  be  reconciled,  in  my  opinion, 
with  rules  concerning  the  notice  resulting  from  posses- 
sion which  have  been  established  in  this  country  by  the 
overwhelming  weight  of  authority,  especially  when  taken 
in  connection  with  our  statutory  system  of  recording,  and 
the  judicial  interpretation  which  has  been  given  to  that 
legislation.  It  seems  to  be  a  necessary  conclusion  from 
the  unvarying  line  of  decisions,  some  of  which  are  cited 
in  the  foregoing  paragraphs,  that  as  against  a  subsequent 
grantee  or  encumbrancer  whose  deed  or  mortgage  has 

^Holmes  ▼.  Powell,  S  De^  Gex,  M.    651;  dementi  r.  Wellea.  L.  B.J  Eq. 
""  ""'  ■"  *    "  "^         ""  "  lilden  t. 


k  O,  572»  681,  per  Tarner,  L.  J.;  sea  200;  36  BeaT.  513;  Feilden  t.  Slater, 

anie^  §  614^  note,  where  the  passage  L.  R,  7  Eq.  623;  Parker  ▼.  WhYte,  1 

is  quoted  in  falL     See  also,  to  the  Hem.  AM.  167;  and  compare  the  Amer- 

same  general  eflfect,  Wilson  ▼.  Hart,  ican  oases  Hatch  ▼.  Bigelow,  39  HI.  136; 

L.  B.  1  Ch«  463,  467;  2  Hem.  it  M.  Krider  t.  La£Eerty»  1  Whart  303. 
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been  duly  recorded,  no  mere  construeHve  poeaeseion  of  a 
prior  and  eyen  rightful  claimant,  consisting  only  of  an 
original  act  of  taking  actaal  possession,  followed  by  a 
leaving  of  the  premises  entirely  yacant  and  nnoccapied, 
can  amount  to  the  constructive  notice  from  possession  as 
recognized  by  the  American  law.  This  result  seems 
necessarily  to  follow  from  the  provisions  of  the  recording 
acts,  and  the  judicial  interpretation  given  to  them  in 
many  of  the  states.' 

§  622.  Time  of  the  Possession. — In  order  that  any 
kind  of  possession,  whether  actual  and  visible,  or  simply 
constructive,  or  consisting  in  the  rightful  receipt  of  rents 
and  profits,  may  put  a  purchaser  upon  an  inquiry,  and 
operate  as  a  constructive  notice,  it  must  exist  at  the  time 
of  the  transaction  by  which  his  rights  and  interests  are 
created.  A  possession  which  had  ended  before,  or  which 
did  not  commence  until  after,  the  sale  to  him  was  made, 
or  the  conveyance  or  encumbrance  was  executed,  could 
not  affect  him  with  any  constructive  notice.' 

§623.  The  Presumption  is  Rebuttable.— We  have 
seen  that  the  rationale  of  the  doctrine  consists  in  the  legal 
presumption  that  the  party  dealing  with  respect  to  the 
estate,  seeing,  hearing,  or  learning  that  it  was  possessed 
by  a  stranger,  thereupon  made  an  inquiry  into  the  grounds 
of  such  possession,  and  became  informed  of  all  the  fetcts 
which  could  be  ascertained  through  a  diligent  inquiry, 
and  this  presumed  information  is  the  constructive  notice. 
The  question  is  therefore  a  vital  one,  whether  this  legal 
presumption  is  absolute  and  conclusive,  so  that  the  party 
is  necessarily  charged  with  the  notice,  or  whether  it  is 
only  prima  facie  and  rebuttable.    In  a  very  large  number 

'  Sea  Brown  r.  Volkening,  64  N.  Y.  ag^riealtonl  landi»  over  a  qnuier  of  a 

76,  82,  S3,  in  which  the  «ffeot  of  ft  mile  away  from  a  tract  of^  nnineloeed 

mere  eomimcUve  poeaession  at  oporat-  and  nncnltiTated  timber-land,  was  not 

inj{  to  charge  a  snbeeqaent  purchaser  conatmctiTe  notice  to  a  bona  JUU  pnr- 

vith  notioe  under  the  recording  atat-  chaaer  of  the  timber-land.] 
Qtea  ia  diacoaaed,  and  the  poeitiona  of        '  Meehan  ▼.  Williama,  48  Pa.  St.  28S; 

tha   text   are    fully  anatamed.      [In  Bogga  ▼.  Vamer,  6  Watta  k  S.  474; 

United  States  r.  Minor,  29  Fed.  Rep.  Hewea  ▼.  Wiawell,  8  Me.  94;  Wright 

134,  it  was  held  that  poaaeaaion  of  ▼.  Wood,  23  Fa.  St.  120^  130,  181, 
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of  the  decided  cases^  the  language  used  hy  the  court,  while 
dealing  with  constructive  notice  arising  from  possession, 
does  undoubtedly  speak  of  this  presumption,  without  any 
limitations,  as  though  it  were  absolute  and  conclusive,  and 
as  though  the  constructive  notice  were  necessary  and  cet- 
tain.^  If  we  should  rely  solely  upon  the  general  lang^uage 
of  these  judicial  dicta,  and  upon  the  great  preponderance 
in  numbers  of  the  cases  in  which  such  expressions  of 
opinion  are  to  be  found,  we  should  certainly  be  compelled 
to  regard  the  question  as  definitely  answered,  — the  pre- 
sumption as  absolute  and  conclusive.  When,  however, 
we  examine  these  judicial  utterances,  when  we  apply  to 
them  the  settled  rules  of  interpretation,  when  we  go  below 
their  surface  and  discover  the  real  points  decided,  we  shall 
find  that  the  courts  have  not,  in  the  vast  majority  of  in- 
stances, consciously  and  intentionally  defined  the  nature 
of  the  presumption,  and  have  not  in  an  authoritative 
manner  passed  upon  the  question.  Such  a  scrutiny  will 
show  very  clearly  that  in  by  far  the  greater  number  of 
these  decisions  the  real  nature  of  the  presumption  was  not 
consciously  and  intentionally  before  the  courts  for  ex- 
amination. The  cases  referred  to,  with  a  few  possible 
exceptions,  belong  to  one  or  another  of  the  three  follow- 
ing groups:  1.  In  some  of  them  the  court  is  simply 
announcing,  in  its  most  general  form,  the  doctrine  con- 
cerning constructive  notice  arising  from  possession  by  a 
stranger.  The  general  rule  is  stated  in  its  broadest  man- 
ner; all  special  facts  and  circumstances  which  might 
modify  it  are  passed  over  in  silence;  all  restrictions  and 
limitations  which  might  apply  to  it  are  tacitly  ignored, 
or  postponed  for  future  consideration  whenever  occasion 
may  require  it.*  The  sweeping  language  used  by  judges 
in  cases  of  this  kind  is  clearly  not  decisive  upon  the  na- 
ture of  the  presumption.  2.  A  second  group  includes 
those  cases  in  which,  upon  the  special  facts  and  circum- 
stances before  it,  the  court  really  decides  that  a  purchaser 

>  8e«  atUik  OMM  under  §S  614,  Slfi.        *  Sea  atUe,  oaiM  nnd«r  S§  614^  61& 
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or  encnmbranceri  knowing  the  fact  of  possession  by  a 
stranger,  and  being  put  upon  inquiry  thereby,  has  either 
wholly  neglected  to  make  any  inquiry,  or  has  failed  to 
prosecute  it  with  due  diligence,  and  is  therefore  eonelu- 
Hvdy  presumed  to  have  obtained  full  information,  and  is 
absolutely  charged  with  notice.    In  cases  of  this  kind,  the 
language  of  the  judges,  however  general  it  may  be,  must, 
upon  the  most  elementary  rules  of  interpretation,  be  con- 
fined to  the  very  facts  of  the  particular  controversy;  and 
the  court  only  intends  to  decide  that  a  party,  being  put 
upon  an  inquiry,  and  failing  to  prosecute  the  inquiry  in 
a  proper  manner,  is  conclusively  presumed  to  have  ob- 
tained all  the  information  possible,  and  is  affected  with 
an  absolute  notice.^    In  still  a  third  group  the  courts  have 
merely  held  that  where  a  prior  grantee  is  in  rightfyl 
possession  under  an  unrecorded  conveyance,  and  his  pos- 
session is  open,  notorious,  visible,  and  exclusive,  a  subse- 
quent purchaser  or  encumbrancer,  even  though  his  deed 
or  mortgage  is  put  upon  record,  becomes  charged  with  an 
absolute  notice.    This  is,  as  it  seems  to  me,  only  another 
mode  of  stating  the  well-settled  rule,  that  when  a  party  is 
put  upon  an  inquiry  and  the  circumstances  are  such  that 
the  inquiry,  if  duly  prosecuted,  must  necessarily  lead  to 
knowledge  of  the  prior  adverse  title,  the  presumption  that 
he  obtained  the  knowledge  is  conclusive.    In  short,  the 
facts  of  these  cases  are  so  strong  that  the  party  put  upon 
the  inquiry  cannot  by  any  evidence  rebut  and  overcome 
the  prima  facie  presumption.^ 

>  l£aay  of  the  eaiet  whioli  $eem  to  men,  10  Gill  k  J.  816;  82  Am.  Deo. 

trcal  the  presamptioii  m  oonelnsive  167;  Blaoon  t.  Sheppajrd,  2  Humph, 

properly  belong  to  this  gronp:   Qoa-  335;  Morton  ▼.  Robu^  4  Dana,  258: 

vernear  ▼.  Lynch,  2  Paige,  300;  Grim*  Brush  t.  Halloway,  2  J.  J.  Marsh.  180; 

ttoneT.  Carter,  3  Paige,  421;  24  Am.  Burt  ▼.  Cassety,  12  Ala.  739;  Scrog- 

Deo.  230;  Brioe  ▼.  Brice,  5  Barb.  533;  gina  t.  Dongal,  8  Ala.  382;  and  see 

Tattle  V.  Jackson,  6  Wend.  213;  21  notes  under  §§  614,  615. 
Am.  Deo.  306;  Hanly  t.  Mome,  32  Me.        *  School  Dist   ▼.  Taylor,  19  Kan. 

287;  McLauffhlin  ▼.  Shepherd,  32  Me.  287;  Noyes  v.  Hall,  97  U.  S.  34,  38; 

143;52Am.Dec.  646;  Webster  ▼.  Mad-  Cabeen  ▼.  Breckenridffe,  48  Dl.   91; 

dox,  6  GreenL  256;  Kent  ▼.  Plnmmer,  Truesdale  r.  Ford,  37  111.  210;  Dunlap 

7  Greenl.  464;  Jaqnes  ▼.  Weeks,  7  ▼.   Wilson,   32  111.  577;  Emmons  t. 

Watts,  272;  Kerr  ▼.  Day.  14  Pa.  St.  Murray,  16  N.  H.    385;  Farmers*  L. 

112;  53  Am.  Deo.  526;  Hardy  ▼.  Sum-  &  T.   Ca  t.   Maltby,  8  Paige,  361; 
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§  624.  Same  Oontinned. — There  is,  on  the  other  hand, 
an  able  and  well-considered  series  of  decisions  in  which 
the  nature  of  the  legal  presumption  arising  from  posses- 
sion has  been  directly  and  intentionally  examined.  In 
all  these  cases,  where  the  court  has  deliberately  met  the 
question,  has  intentionally  investigated  the  presumption 
arising  from  possession,  and  has  definitely  passed  upon 
its  nature,  it  has  been  held  that  the  presumption,  under 
ordinary  circumstances,  or  independently  of  special  and 
controlling  circumstances,  is  not  a  conclusiye  one,  but  is 
only  prima  facie,  and  may  be  rebutted  and  overcome  by 
proper  evidence  showing  that  the  party  has  made  a  dili« 
gent  inquiry,  and  has  nevertheless  failed  to  discover  the 
real  truth  concerning  the  existence  of  an  adverse  right  or 
interest.  This  conclusion  may  be  considered  as  settled 
by  the  decided  weight  of  judicial  authority,  English  and 
American.^  It  is  also  in  complete  conformity  with  prin- 
ciple. Undoubtedly,  in  ordinary  cases,  where  a  third 
person  is  possessed  under  a  claim  of  right  or  title  which 
is  actually  valid,  an  inquiry  prosecuted  with  reasonable 
diligence  from  parties  naturally  conversant  with  the  facts 
will  generally  result  in  a  discovery  of  the  truth,  and  the 
presumption  thus  becomes  conclusive,  not  because  it  is 
essentially  so,  but  because  it  is  necessarily  confirmed  by 
the  existing  facts,  —  no  evidence  can  overturn  it.    A  dif- 

Striekland  ▼.  Kirk,  51  Miss.  795,  797;  St  112;  53  Am.  Deo.  526;  [mUmaa  t. 

Mou   T.    Atkinaon,  44   Gal.   3,    17;  LeTV,  56  CaL  117;  Soheerer  t.  Oaddv, 

KUley  ▼.  WilBon,  33  CaL  690;  Ranell  85  Cal.  271.    In  tht  last  oaae  it  u  held 

T.  Swtezey,  22  Mich.  235,  239;  Tuni-  that  the  presamption  can  only  beoyer- 

■on  ▼.  Chamblin,  88  Ut  378,  390.  And  oome  by  olaar  and  oonTinoing  proo^ 

■66  Tankard,  79  N.  0. 64,  66;  Edwards  by  the  nibseqaent  pnrohaaer,  of  dUi* 

▼.  Thompson,  71  K.  0.  177,  179.  gent  and  unayailing  effort];  and  seOy  on 

'  Whitbread  ▼.  Jordan,  1  Yonnge  ft  the  general  question  of  Uie  preenmp- 

0.  803y  per  Alderson,  B.;  Jones  ▼•  tion  arising  from  faots  sufficient  to 

Smith,  1  Barei  43,  60-70,  per  Wigram,  put  a  party  npon  inquiry  being  0Ter> 

V.  C. ;  Hanbury  ▼.  Litchfield,  2  Mylne  oome  by  evidence  of  an  inquiiy  diU- 

k  K.  629,  633;  Williamson  ▼.  Brown,  gently  made,  but  unsuccessful,  Penny 

15  N.  T.  364,  360,  362  (see  opinion  ▼.  Watts,  1  Macn.  k  G.  160;  Ware  ▼. 

quoted   ante,  in  note  under  §  606);  Lord  Egmont,  4  De  Qez,  M.  ft  O.  460; 

Thompson  y.  Pioche,  44  OaL  508,  616;  Roberts  ▼.  Croft^  2  De  Gez  ft  J.  1; 

Pair  ▼.  Stevenot,  29  Cal.  486;  Rogers  Espin  y.  Pemberton,  8  De  Gex  ft  J.  547; 

T.  Jones,  8  N.  H.  264;  Flasg  v.  Mann,  Hunt  ▼.  Elmes,  2  De  Gez,  F.  ft  J.  578; 

2  Sum.  486f  554;  Kerr  r.  T^y,  14  Pa.  Hewitt  r.  Loosemorey  9  Hare,  449. 
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ferent  condition  of  drcumstanceSy  however,  might  easily 
exist,  and  often  does  exist.  The  purchaser  put  upon 
an  inquiry  might  exhaust  all  the  reasonable  modes  of 
acquiring  knowledge;  he  might  receive  incorrect  infor- 
mation from  the  parties  acquainted  with  the  real  facts, 
and  on  whom  he  had  a  right  to  rely;  he  might  even  be 
misled  by  the  person  in  possession;  he  might  act  in  the 
most  perfect  good  faith,  —  and  come  to  the  reasonable 
conclusion  that  the  possession  was  not  based  upon  any  ad* 
verse  claim,  and  was  wholly  subordinate  to  his  own  right 
and  that  of  his  immediate  grantor  or  mortgagor.  To  say  ' 
that  the  presumption  is,  under  such  circumstances,  con- 
clusive, and  the  constructive  notice  is  absolute,  would  be 
to  violate  all  the  equitable  reasons  upon  which  the  whole 
doctrine  of  constructive  notice  is  founded.^ 

§  625.  PoBsession  by  a  Lessee  or  Tenant.  —  It  is  the 
settled  rule  in  England  that  possession  by  a  lessee  is  con- 
structive notice  to  a  purchaser  not  only  of  the  tenant's 
rights  and  interests  directly  growing  out  of  or  connected 
with  the  lease  itself,  but  also  of  all  rights  and  interests 
which  he  may  have  acquired  by  other  and  collateral 
agreements,  as,  for  example,  from  a  contract  to  convey 
the  land,  or  to  renew  the  lease,  and  the  like.  This  rule 
has  also  been  adopted  by  American  courts.'    It  applies 

^  Am  m  simple  illastnitioii,  rapposo  17  Vas.  483;  Dcmglas  t.  Witterwronga 

the  mboe^aent  porohaaer,  who  is  put  (cited),  16  Ves.  253;  ELnight  t.  Bow- 

QpoQ  an  inqairy,  ahoald  go  to  the  yer,  23  Beav.  609,  641;  Lewis  ▼.  Bond» 

party  in  ponassion,  and  should  oate-  18  Bear.  86;  Wilbraham  ▼.  livesey^ 

^orically  demand  from  him  an  explana-  18    Beav.  206;    Meax  v.   Maltby.  2*. 

tion, — a  statement  of  the  ri^ht  under  Swanst  277»  281;  Crofton  t.  Ormsby^ 

which  he  claimed  to  hold  his  posses-  2  Schoales  k  It.  583;  Powell  t.  DiUon^ 

sion, — and  he  shoold  be  told  in  explieit  2  Ball  k  B.  416;  Bailey  v.  Richardson,^ 

terms  that  the  possession  was  based  9Hare,  734;  Barnhartr.  Greenshields,. 

upon  no  right»  —  was  merely  by  soffsr-  9  Moore  P.  0. 0. 18, 33, 34;  Kerr  t.  Day, . 

anoe  of  the  owner  and  grantor,  — and  14  Pa.  St.  112;  63  Am.  Dea  526;  Cnn- 

that  it  eonld  not  in  any  way  interfere  ningham  ▼.  Pattee,  99  Mass.  248,  262i 

with  the  pnrchaser's  title;  would  the  [See  also  Morrison  ▼.  Herriek,  130  lU. 

possessor  be  permitted  to  contest  the  631.    Bat  see,  eonira.  Smith  ▼.  Miller^ 

purchaser's  right,  to  allege  that  he  was  63  Tex.  72;  where  it  is  held  that  occn- 

charged  with  notice,  becantfs  the  pre*  panoy  by  a  tenant  of  the  vendor  would 

somptioo  arising  from  his  own  posses-  not  charge  the  ▼endee  with  notice  of 

sion  was  eonclusiTe?    See  Leach  t.  a  claim  to  the  land  asserted  by  the 

Anshacher,  66  Pa.  St.  86.  tenant  under  an  unreoorded  Mm  tnm 

'  Daniels  t.  Davison,  16  Vas,  249;  a  former  vendor.] 
2  Xq.  JVB.— » 
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to  a  lessee^  a  sublessee,  and  a  tenant  from  year  to  year.' 
Upon  the  question  whether  the  lessee's  possession  is  also 
a  constructive  notice  of  the  lessor's  title,  there  seems  to 
be  a  conflict  among  the  English  and  American  decisions. 
It  is  settled  in  England  that  a  purchaser  or  encumbrancer 
is  not  by  such  possession  charged  with  a  constructive 
notice  of  the  nature  or  extent  of  the  landlord's  title  and 
interest.'  This  restrictive  rule  of  the  English  courts  has 
been  adopted  and  followed  by  some  of  the  American 
cases.*  Another  and  more  numerous  group  of  decisions 
by  the  courts  of  various  states  hold  that  a  purchaser,  by 
means  of  a  lessee's  possession,  is  put  upon  an  inquiry 
respecting  all  the  rights  and  interests  under  which  he 
holds  and  which  afiect  the  property,  and  is  therefore 
charged  with  a  constructive  notice  of  the  lessor's  title 
and  estate.^  From  the  number  and  authority  of  the  de- 
cisions by  which  it  is  sustained,  this  conclusion  may 
justly  be  regarded  as  the  American  doctrine. 

§  626.  8.  By  Recital  or  Reference  in  Instruments  of 
Title  —  General  Rule. — Wherever  a  purchaser  holds  un- 
der a  conveyance,  and  is  obliged  to  make  out  his  title 
through  that  deed,  or  through  a  series  of  prior  deeds,  the 

1  Feildon  ▼.  Slater,  L.  R.  7  Ea .  623;  644;  Kelson  v.  Wade,  21  lowa^  49; 

Parker  ▼.  Whyte,  1  Hem.  A  M.  167;  Morrison    v.    March,    4    Minn.   422; 

WiUon  V.  Hart,  L.  R.  1  Ch.  463;  2  Bank  ▼.   Oodfrey,   23  HI   679,   607; 

Hem.  k  M.  651;  Clemente  ▼.  Welles,  Pittman  v.  Oaty,  6  Gilm.  186;  Bank 

L.  K.  1  Eq.  200;  35  Beay.  613.  ▼.   Flsgg,  3  Barb.  Ch.  816;  Kerr  ▼. 

s  Jones  ▼.  Smith,  1  Hare,  43, 63,  per  Day,  14  Pa.  St  112;  63  Am.  Dee.  626; 
Wigram,  V.  0.;  Bamhart  ▼.  Green-  Sergeant  ▼.  Ingersoll,  16  Pa.  St.  343^ 
shields,  9  Moore  P.  C.  C.  18,  36;  and  348;  Wrieht  ▼.  Wood,  23  Pa.  St.  120, 
when  the  person  in  actual  possession  130;  Ho<Ki  t.  Fahneatock,  1  Pa.  Sk 
is  a  sublessee,  a  purchaser  is  not  470;  44  Am.  Deo.  147;  Sailor  t.  Hert- 
thereby  affected  with  notice  of  oove-  sog,  4  Whart  259.  (The  following 
nants  contained  in  the  original  lease  recent  oases  are  to  the  same  effect: 
from  which  his  right  is  deriyed:  Han-  Thomas  ▼•  Burnett,  128  111.  37;  Glen- 
bury  V.  Litchfield,  2  Mylne  k  EL  629,  denning  v.  Bell,  70  Tex.  632;  Wood- 
633;  Jones  v.  Smith,  1  Hare,  43,  62;  son  v.  Collins,  66  Tex.  168;  Hotten- 
and  see  ante,  §  618.  stein  ▼.  Lerch,  104  Pa.  St.  464;  Brat- 

*  Flagg  ▼.  Mann,  2  Sum.  486,  667;  ton  ▼.  Bogera,  62  Miss.  281;  Taylor  y. 

Jaques  y.  Weeks,  7  Watts,  261,  272;  Mosely,  67  Miss.  644;  Wolf  y.  Zabel, 

Beattie  y.  Butler,  21  Ma  313;  64  Am.  44  Minn.-  90;  Wilkina  y.  Beyier,  43 

Deo.  234.  Minn.   213;    19  Am.    8t    Rep.   238; 

^CRourke   y.   O'Connor,   39    Cal.  Crawford  y.  Chicago  eta  R.IL  Co.,  113 

442,  446;  Thompson  v.  Pioche,  44  Cal.  111.  314;  Haworth  y.  Taylor,  108  HL 

608,  616;  Dickey  y.  Lyon,  19  Iowa,  276.] 
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general  rule  is  firmly  established  that  he  has  constructiye 
notice  of  every  matter  connected  with  or  affecting  the 
estate  which  appears,  either  by  description  of  parties,  by 
recital,  by  reference,  or  otherwise,  on  the  face  of  any  deed 
which  forms  an  essential  link  in  the  chain  of  instruments 
through  which  he  must  derive  his  title.    The  reasons  for 
this  doctrine  are  obvious  and  most  convincing;  in  fact^ 
there  could  be  no  security  in  land  ownership  unless  it 
were  strictly  enforced.    The  right  of  such  a  purchaser  is, 
under  our  system  of  conveyancing,  confined  to  the  instru- 
ments which  constitute  his  chain  of  title,  which  are  his 
title  deeds,  and  everything  appearing  in  those  instru- 
ments and  forming  a  legitimate  part  thereof  is  a  neces- 
sary element  of  his  title.     The  rationale  of  the  rule  is 
equally  clear  and  certain.    Any  description,  recital  of 
fact,  reference  to  other  documents,  puts  the  purchaser 
upon  an  inquiry;  he  is  bound  to  follow  up  this  inquiry 
step  by  step,  from  one  discovery  to  another,  from  one  in- 
strument to  another,  until  the  whole  series  of  title  deeds 
is  exhausted,  and  a  complete  knowledge  of  all  the  matters 
referred  to  in  their  provisions  and  affecting  the  estate  is 
obtained.    Being  thus  put  upon  the  inquiry,  he  is  con- 
clusively presumed  to  have  prosecuted  it  until  its  final 
result,  and  with  ultimate  success.    The  purchaser's  igno- 
rance that  a  particular  instrument  forming  a  link  in  his 
chain  of  title  was  in  existence,  and  his  consequent  failure 
to  examine  it,  would  not  in  the  slightest  affect  the  opera- 
tion of  the  rule.    An  imperative  duty  is  laid  upon  him 
to  ascertain  (HI  the  instruments  which  constitute  essential 
parts  of  his  title,  and  to  inform  himself  of  all  that  they 
contain.^ 

>  Frye  ▼.  Partridge,  S2  ni.  267, 270;  Miaa.  823;  Deuon  t.  Xijlor,  S3  Miaa. 

Chicago  ete.  R  R  Co.  ▼.  Kennedy,  70  S07,  701;  Wiuman  ▼.  Hatohinaon,  20 

HL  350,  861,  362;  Rnpert  ▼.  Mark,  16  Ind.  40;  Croakey  t.  Ohapman,  26  Ind. 

m.  540;  Meniok  ▼.  Wallaoe,  19  IlL  833;  Johnaton  ▼.  Gwathmey,  4  Litt 

486;  Morrison  t.  EeUy,  22  HL  610;  74  317;    14    Am.   Deo.   135;    CorbiU  t. 

Am.   Dee.   160;  Morria  ▼.  Hogle,  87  Clenny,  52  Ala.  480,  483;  Dudley  t. 

UL  150;  87  Am.  Dec.  243;  Doyle  r.  Witter,  46  Ala.  664,  694,  695;  Boieh 

Teaa,   4   Scam.    202;    McOonnell    v.  ▼.  Carter,  44  Ala.  115, 117;  CanipbellT, 

Reed,  4  Scam.  117;  Allen  r.  Poole,  54  Roach,  45  Ala.  667;  Witter  t.  Dndley, 
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§  627.  Hatiure  of  the  Notice.— The  notice  which  thus 
results  from  recitals  and  other  matters  contained  in  title 
deeds,  within  the  operation  of  the  general  role,  is  absolnte 
in  its  nature.  The  party  having  been  put  upon  an  inqairji 
the  presumption  that  he  obtained  a  knowledge  of  all  the 
facts  which  could  be  ascertained  by  means  of  a  diligent 

42  Ala.  616,  621,  625;  Newsom«  ▼.  man  t.  Harland,   17  Gb.   Dit.   863; 
Collins,  43  Ala.  656,  663;  Major  ▼.  Spielman  ▼.  Kliesfc^  36  N.  J.  Sq.  206; 
Buckley,  51  Mo.  227,  231;  Ridgeway  Jenningi  ▼.  Dixey,  36  K.  J.  Eq.  490; 
▼.   HoUiday,  59  Mo.   444;  Willia  v.  Halle  r.  Kewbold,  69  Md.  265;  Stokes 
Gay,  43  Tex.  463;  26  Am.  Rep.  328;  ▼.  Riley,  121  Dl.  166;  LoTejoy  r.  Ray- 
Wood  ▼.  Krebbs,  30  Gratt  708;  Bur-  mond,58  Vt  509;  Stewart  ▼.  Matheny, 
well's  Ex*rs  v.  Fanber,  21  Gratt  446;  66  Miss.  21;  14  Am.  St   Rep.    638; 
Long  V.  Weller'sEx'rs,  29  Gratt  347;  Marbury  v.  Ehlen,   72  Md.   206;  20 
Brush    ▼.   Ware,    15    Pet    93,    114;  Am.  St  Rep.  467;  Carpenter  t.  Mitcb- 
Mueller  ▼.  Engeln,  22  Bush,  441,  444;  ell,  54  111.  126;  G«Ue  ▼.  Reynolds^  35 
Stidham  ▼.  Matthews,  29  Ark.  650,  Minn.  836;  Morehead  ▼.  Homer,  30 
659,  660;  Pringle  v.  Dunn,  37  Wis.  W.  Va.  548;  Cresswell  v.  Jones,  68 
449,  464;  19  Am.  Rep.  772;  Fitzhugh  Ala.  420;  Newboldv.  Peabody  Heights 
V.   Barnard,    12  Mich.    105;  Case  ▼.  Co.,  70  Md.  493;  Joy  ▼.  St  Louis,  138 
Erwin,  18  Mich«  434;  Baker  ▼.  Mather,  U.  S.  1;  29  Fed.  Rep.  546;  Aldrich  r. 
25  Mioh.  51,  53;  Frost  ▼.  Beekman,  1  Billings,  14  B.  L  233.]    The  facta  and 
Johns.  Ch.  288,  298;  Howard  Ins.  Co.  v.  decisions  in  a  few  of  the  earlier  Eng- 
Halsey,  8  N.  Y.  271;  59  Am.  Dec.  478;  lish  cases' throw  much  light  upon  the 
Gibert  ▼.  Peteler,  38  N.  T.  165;  97  Am.  general  rule,  its  operation  and  founda- 
Deo.  785;  Acer  t.  Weatcott,  46  N.  Y.  tion.     In   Moore  r.   Bennett,   2  Ch. 
384;  7  Am.  Rep.  355;  Murrell  r.  Wat-  Cas.  246,  and  Bacon  ▼.  Bacon,  Toth. 
son,  1  Tenn.  Ch.  342;  Rafferty  v.  Mai-  133,  it  was  said  that  where  a  purchaser 
lory,  3  Bias.  362,  368,  369;  Green  ▼.  can  only  make  out  title  by  a  deed 
Earlv,39Md.  223, 229;  White  ▼.  Foster,  which  leads  him  to  another  fact,  he 
102  Mass.  375,  380;  Acer  v.  Westcott,  shall  not  be  deemed  a  purchaser  with- 
1  Lans.  193,  197;  Sigourney  r.  Munn,  out  notice  of  that  fact,  but  shall  be 
7  Conn.  324;  Christmas  v.  Mitchell,  3  presumed  cognizant  thereof;  for  it  is 
Ired.   £q.  535;  Hagthrop  v.   Hook's  crcusa  negligentia  that  he  sought  not 
Adm'rs,    1  Gill  ft  J.   270;    Kerr   v.  after  it     In  Bisoo  r.  Earl  of  Banbury, 
Kitchen,  17  Pa.  St  433;  Malpas  r.  1  Ch.  Cas.  287,  the  rule  was  sUted 
Ackland,    8   Russ.    273;    Davies   ▼•  rerj  clearly.    A  purchaser  had  actual 
Thomas,  2  Younge  &  C.  234;  Green-  notice  of  a  certain  mortgage.     Thta 
field  7.  Edwards,  2  De  Gez,  J.  &  8.  mortgage  deed  referred  to  other  en- 
582;  Pilcher  ▼.  Rawlins,  L.  R.  11  Eq.  cumbrances;  and  he  was  held  to  be 
53;  Robson  t.  Flight  4  De  Gez,  J.  a  charged  with  oonstructiTe  notic«  of 
S.  608;  Clements  ▼.  Welles,  L.  R.  1  these  encumbrances  thus  referred  to  in 
Eq.  200;  Wilson  ▼.  Hart,  L.  R.  1  Ch.  the  mortgage.    The  court  said:  ''The 
4^     [The  following  recent  cases  are  purchaser  could  not  be  ignorant  of  the 
to  the  same  effect:  Central  Trust  Co.  mortgage,  and  ought  to  hava  teen  it, 
▼.  W.  St  L.  etc  R'y  Co.,  29  Fed.  Rep.  and  that  would  have  led  him  to  the 
546;  Kerfoot  ▼•  Cronin,  105  111.  609;  other  deeds,  in  which,  pursued  from 
Buchanan  ▼.  Balkum,  60  N.  H.  406;  one  to  another,  the  whole  case  must 
Leiter  v.  Pike,  127  111.  287;  Robinson  have  been  discovered  to  him.**     In 
V.  Crenshaw,  84  Va.  348;  Thompson  Coppin  ▼.  Femyhougfa,  2  Brown  Ch. 
T.  Sheppard,  85  Ala.  611;  Gaines  t.  291,  it  was  held  that  a  purchaser  who 
dimmers,  50  Ark.  322;   Tydings  ▼•  has  actual  notice  of  one  instrument 
Pitcher,  82  Mo.  379;  Montgomery  v.  affectin|  the  estate  has  oonstmctive 
Noyes,  TSTez.  203;  Crawford  v.  Chi*  notice  of  all  other  instruments  to  whioh 
cage  eta  R  R.  Co.,  112  IlL  314;  Wes-  an  examinatioa  of  the  first  ooold  haT* 
tervelt  ▼.  Wyckoff,  82  N.  J.  Eq.  188;  led  him. 
amith  T.  Burgess,  133  Mass.  513;  Pat- 
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inqoiry  prosecuted  througli  the  entire  chain  of  title  deeds, 
and  through  all  the  instruments  referred  to,  is  conclusive; 
it  cannot  be  rebutted  by  any  evidence  of  a  failure  to  dis- 
cover the  truth,  nor  even  by  proof  of  ignorance  that  in« 
strnments  affecting  the  title  were  in  existence.  This 
presumption  extends  to  unrecorded  documents  as  well  as 
to  those  which  have  been  duly  recorded.^ 

§  628.  Extent  of  the  Hotice. — Where,  under  the  opera- 
tion of  the  foregoing  general  rule,  a  purchaser  has  notice 
of  a  title  deed,  he  is  presumed  to  know  all  its  contentSi 
and  is  bound  thereby.  As  an  illustration,  notice  of  a 
lease  includes  in  its  effects  a  constructive  notice  of  all  its 
covenants.*  Furthermore,  the  necessity  of  prosecuting 
the  inquiry,  and  the  constructive  notice  arising  therefrom, 

^Oorbitt  T.   Clenny,  02  AU.  4S0^  will  not »!  ways  be  ofa&rged  with  nolio« 

48S;  Stidham  ▼.  Matthawip  29  Ark.  d  all  the  eovenanta  eontained  in  m 

650,  659,  660;  Howard  Int.   Co.  t.  leaie  of  the  prenuMi,  «f  which  leaee 

HalMy«  S  N.  T.  271;  69  Am.  Bee.  478;  he  has  a  general  notice.    This  it  espe* 

4  Sand.  666;  Johnton  r.  Thweatt,  18  eially  to  where  the  leaie  eontaint  na* 

Ala.  741;  Wailet  ▼•  Cooper,  24  Mitt,  usual  covenantt  terionsly  affecting  the 

208;  Honore't  Ex*rt  ▼•  Bakewell,   6  Talne  of  the  property,  and  informatioii 

E.  Hon.  67;  43  Am.  Deo.  147;  Nelton  ooncerning  tbem  hat  not  been  giren. 

▼.  Allen,  1  Tera.  360;  and  tee  many  Lord  Chancellor  Sngden  taid  of  tnoh  a 

of  the  oatee cited  in  the latt  preceding  eate;  "It  it  a  question  of  bcmi /ide», 

note.    In  fact,  all  the  decisiont,  either  Where  tbt  pnrchater  hat  completed 

explicitly  or  implicitly,  treat  the  pre-  hit  purchase,  the  ntle  [L  e.,  the  nde 

tumption  at  ooncliuiYe,  and  the  notice  stated  in  the  text]  it  risht;  but  where 

at  aMolnte.    [See,  in  addition.  Wetter*  the  purchaser  it  only  bidding  for  tome- 

▼elt  r.   Wycboff,  32  N.  J.  Bq.  188;  thing,  and  hat  not  been  informed  of 

Crawfordv.  Chicago  etc.  B.R.Ca,  112  the  oblioationt  to  which  he  will  be 

HI.  314;  Central  T.  Co.  ▼.  Wabash  etc  liable  in  iMComing  the  pnrchater,  it  it 

K'y  Co.,  29  Fed.  Rep.  546;  Buchanan  alwayt  a   quettion  of   good   faith  "t 

▼.  Balkum,  60  K.  H.  406;  Stewart  v.  Martin  t.  Cotter,  3  Jonet  k  L.  496, 

Matbeny,  66  Mist.  21;  14  Am.   St.  506.      In  Wilbraham  t.  LiTetev,  18 

Rep.  538.]  BeaT.  206,  Sir  John  Romilly,  M.  R., 

*  Taylor  T.  Stibbert,  2  Vee.  437;  held  that  while  a  person  who  oontraota 

Hall  ▼.  Smith,  14  Vet.  426;  Walter  ▼•  for  a  leate  from  another,  with  knowl- 

Mauude,  1  Jacob  Jb  W.  181;  Tanner  edge  that  he  holdt  under  a  leatehold 

▼.  Florence,  1  Ch.  Cat.  259;  Cotser  t.  title,  hat  notice  of  the  ordinary  cove* 

CoUinge,  3  Mylne  ft  K.  282;  Pope  v.  nanta  in  the  original  lease,  he  will  not 

Garland,  4  Younge  ft  C.  394;  Martin  be  held  to  have  notice  of  peculiar  and 

▼.  Cotter,   3  Jonet  ft  K   496,  506;  nnutual  eovenantt.    See  also  Van  v. 

Lewis  r.  Bond,  18  Beav.  85;  Wilbra-  Corpe,  3  Mvlne  ft  K.  269,  277;  Flight 

ham  ▼.  livesey,  18  Beav.  206;  Cos  t.  ▼.  Barton,  8  Myhie  ft  K.  282;  Pope  v. 

Goventon,  31  Beav.  378;  Drysdale  t.  Garland,  4  Younge  ft  C.   394,  401. 

Mace,  2  Smale  ft  G.  225;  Smith  t.  The  reason  of  this  limitation  is,  that 

Capron,  7    Hare,   185;    Clements  v.  the  remedy  of  specific  performance  it 

Wallet,  L.  R.  1  Eq.  200;  35  Beav.  513.  tomewhat  ditcretionary;  or  to  tpeak 

[See  also  Smith  v.  Burgess,  133  Mast,  more  accurately,  it  will  not  be  granted 

613.]    To  this  rule  there  it  an  impor*  unless  the  position  of  the  plaintiff  it 

taot  limitation.    In  suits  for  specifio  perfecUy  equitable,  fair,  and  jutt. 
performance  of  a  contract  the  vendee 
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extend  to  every  instrument  forming  an  essential  link  in 
the  direct  chain  of  title  through  which  the  purchaser 
holds;  that  is,  to  the  ultimate  source  of  his  title,  and  to 
every  succeeding  deed  through  which  the  title  must  he 
directly  traced,  and  which  is  necessary  to  its  establish- 
ment. The  purchaser  is  thus  charged  with  notice  of 
every  provision  in  each  separate  instrument  constituting 
the  entire  series  by  which  his  own  interest  can  be  affected, 
or  from  which  others  have  derived  or  may  derive  any 
rights.'  Not  only  is  a  purchaser  thus  charged  with  a 
constructive  notice  of  everything  material  in  the  deeds 
which  form  the  direct  chain  through  which  his  title  is 
deduced,  but  if  any  of  these  conveyances  should  contain 
a  recital  of  or  reference  to  another  deed  otherwise  collat- 
eral, and  not  a  part  of  the  direct  series,  he  would  by  means 
of  such  recital  or  reference  have  notice  of  this  collateral 
instrument,  of  all  its  contents,  and  of  all  the  facts  indi- 
cated by  it  which  might  be  ascertained  through  an  in- 
quiry prosecuted  with  reasonable  diligence.'  Finally,  the 


1  See  the  oues  cited  anie,  under  f  Ch.  244.  Deasoa  t.  Taylor,  63 
626;  also  Howard  Ins.  Ck>.  v.  Halsey,  697,  is  a  very  illustrtiye  caao.  It 
8K.  Y.  271;  59  Am.  Deo.  478;  4  Sand,  holds  that  a  pnrohaser  is  not  only 
665;  Gnion  v.  Knapp,  6  Paige,  35;  29  bound  by  notice  of  all  recitala  in  the 
Am.  Deo.  741;  Harris  ▼.  Fly,  7  Paige,  deed  to  himself,  and  of  everytiiing 
421;  Acer  v.  Westcott,  1  Lans.  193;  stated  in  the  several  oonveyanoes 
Jamel  ▼.  Jumel,  7  Paige,  591;  Briggs  which  make  np  his  direct  chain  of 
▼.  Palmer,  20  Barb.  392;  20  N.  Y.  15;  title,  but  he  must  investigate  and  ex- 
21  N.  Y.  574;  Babcock  t.  Lisk,  57  plore  every  collateral  matter  to  which 
m.  327;  Dargin  v.  Beeker,  10  Iowa,  his  attention  is  thus  directed.  For 
571;  Hamilton  v.  Nntt,  34  Conn.  501;  example,  a  prior  deed  in  a  chain  of 
McAteer  v.  MoMuUen,  2  Pa.  St.  32;  title  recited  that  the  sale  to  the  gran- 
Martin  V.  Nash,  31  Miss.  824;  George  tee  therein  was  on  credit.  Held,  that 
T.  Kent,  7  Allen,  16;  Pike  v.  Good-  a  subsequent  purchaser  was  charged 
now,  12  Allen,  472,  474;  Brown  v.  with  constructive  notioe  of  the  prior 
Simons,  44  N.  H.  475;  Sanborn  ▼.  grantor's  lien  on  the  premises,  and  he 
Robinson,  54  N.  H.  239;  [see  also  was  bound  to  ascertain  whether  that 
Bobinson  t.  Crenshaw,  84  Va.  348;]  purchase  price  referred  to  had  been 
and  the  same  is  true  of  parties  deriv-  paid  or  was  still  unpaid;  and  the  fact 
ing  tiiJe  from  or  through  public  grants  that  the  time  of  payment  as  stated  in 
or  patents:  Brush  v.  Ware,  15  Pet.  93^  the  prior  deed  had  passed  did  not  ex- 
Ill;  Bonner  t.  Ware,  10  Ohio,  465.  euse  or  in  any  way  affect  the  necessity 

*Deason  v.  Taylor,  53  Miss.   697,  of  his  making  inquiry.      The  oourt 

701;  George  v.   rient,   7  Allen,    16;  cited,  as  sustaming  the  rule  thus  laid 

Judson  T.Dada,  79  N.  Y.  373,  379;  down,   Wiseman  v.   Hutchinson,    20 

Green  v.  Slayter,  4  Johns.   Gh.    38;  Ind.  40;  Croskey  v.  Chapman,  26  IndL 

Cambridge  Bank  v.  Delano,  48  N.  Y.  333;  Johnston  v.  Gwathmey,  4  LitU 

826;  Hope  ▼.  Liddell,  21  Beav.    183;  317;  14  Am.  Dec.  135;  Honore  v.  Bake- 

Jones  V.  Smith,  1  Hare,  43;  1  PhilL  weU,  6  B.  Mon.  67;  43  Am.  Deo.  147; 
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notice  extends  to  all  deeds  and  other  instruments  properly 
falling  within  tne  two  preceding  rules,  whether  they  are 
recorded  or  unrecorded.  In  other  words,  a  purchaser  is 
charged  with  notice  of  any  deed  forming  a  part  of  his 
direct  chain  of  title,  and  of  every  collateral  instrument 
recited  or  referred  to,  as  well  when  it  is  unrecorded  as 
when  it  is  recorded.' 

§  629.  Limitation— Matters  Purely  Collateral. — To 
the  general  rule  defining  constructive  notice  from  title 
papers,  and  to  the  subordinate  rules  contained  in  the 
preceding  paragraph,  there  are  one  or  two  necessary  lim- 
itations. In  the  first  place,  a  purchaser  is  not  charged 
with  constructive  notice'  of  absolutely  every  matter  or 

Thornton  v.  Knox,  6  B.  Mon.  74.   [To  demnation  proceeding;  judgment,  or 

the  same  effect  are  Thompson  ▼.  Shep*  otherwise,  the  recital  was  held  to  oon* 

pard,  85  Ala.  611;  Witter  ▼.  Ihidley,  stitnte  notice  of  the  existence  and  oon- 

42  Ala.  616;  Tvdings  y.  Fitcher,  82  tents  of  a  previoas  deed  in  escrow  to 

Mo.  379.]    In  A  vent  ▼.  McCorkle,  45  the  city  by  the  srantor:   Lester  ▼. 

Miss.  221,  it  was  held  that  under  the  Pike,  127  111.  287.] 

same  circumstances  a  subsequent  pur-        '  Stidham  y.   Matthews,    29   Ark. 

chaser  may  assume  the  prior  purchase  650,  659,  660;  Baker  v.  Mather,  25 

price  to  have  been  paid,  when  a  suffi-  Mich.   51,   53;  White  y.  Foster,    102 

cient  time  has  elapsed  to  bar  any  claim  Mass.   375,    3S0;    Howard  y.   Chase, 

for  such   price  under  the  statute  of  104  Mass.  249;  G^rge  y.  Kent,  7  Al- 

limitations.    It  has  also  been  held  that  len,  16;  Qarrett  y.  Puckett,  15  lud. 

where  one  executes  a  deed,  release,  or  485;  Ross  y.  Worthington,  11  Minn. 

other  instrument  affecting  the  title  to  438;   88  Am.  Dec.  95;  Price  y.  Mc- 

real  estate,  which  contains  a  reference  Donald,  1  Md.  403;  54  Am.  Dec.  657; 

to  some  other  deed  for  a  more  complete  Hudson  y.  Warner,  2  Har.  &  G.  415.  In 

description  of  the  premises,  or  for  some  Baker  y.  Mather,  25  Mich.  51,  a  second 

other    purpose,   he  thereby  becomes  mortgagee  had  constructiye  notice  of  a 

charged  with  notice  of  the  instrument  prior  unrecorded  mortgage  expressly 

thus  referred  to,  of  its  contents,  and  mentioned  in  and  excepted  from  the 

of  the  facts  which  it  indicates:    See  deed  to  his  mortgagor,  although  this 

Howard  Ins.  Co.  y.  Halsey,  8  N.  Y.  deed  itself  was  also  unrecorded.     In 

271;  59  Am.  Dea  478;  4  Sand.  565;  White  y.  Foster,  102  Mass.  375,  380, 

Guion  y.  Knapp,  6  Paige,  35;  29  Am.  a  deed  referred  to  a  mortgage  of  the 

Deo.  741.    In  Howard  Ins.  Co.  y.  Hal-  land  by  the  grantor,  which  was  on 

sey,  suffra^  the  rule  was  certainly  car-  record,  and  which  reserved  "  all  the 

ried  to  its  extreme  limits.    [And  where  trees  growing  on  the  land,  the  same 

the  recitals  in  a  recorded  deed  dearly  having  been  sold  to  A.**    Held,  that 

indicate  a  resulting  trust  in  favor  of  the  grantee  thereby  had  notice  of  A's 

parties  not  named,  whose  relinquish-  title  as  a  valid  title,  although  A's  deed 

ment  of  a  right  referred  to  in  the  deed  of  the  trees  was  not  recorded.     [See 

constitutes   its  consideration,  a  pur-  also  §  627.] 

ehaser  is  thereby  put  on  inquiry,  and  '  Of  course  he  may  have  actual  no- 
is  charged  with  notice  of  what  might  tice  of  any  and  every  matter  so  stated, 
have  been  learned  by  such  inquiry:  if  it  can  be  proved  that  he  actually 
Montgomery  y.  Koyes,  73  Tex.  203.  saw  and  read  the  provision  containing 
And  where  a  deed  recited  that  it  was  the  statement.  Example  of  no  such 
made  subject  to  such  rights  as  a  city  notice.  See  Sleeper  y.  Chapman.  121 
might  have   acquired   by  deed,   con*  Mass.  404. 
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fact  stated  in  the  instruments  forming  his  direct  chain 
of  title,  or  in  a  collateral  instrument  connected  with  the 
direct  series  by  reference  or  recital.  The  rules  do  not 
extend  to^  and  he  is  not  constructively  bound  by,  a  recital 
in  any  deed  or  other  title  paper  of  matter  which  is  wholly 
foreign  to  the  nature  and  objects  of  the  instrument.  In 
other  words,  he  has  no  constructive  notice  of  any  matter 
contained  in  a  recital  which  does  not  affect  his  own  in- 
terest in  the  property  held  under  or  through  the  convey- 
ance, or  from  which  other  persons  do  not  derive  any 
rights  in  such  property;  he  is  not  charged  with  notice 
of  any  fact  wholly  collateral  and  foreign  to  the  objects 
and  effects  of  the  instrument  as  a  conveyance  of  an  estate 
or  interest  to  himself.'  In  the  second  place,  the  rules  do 
not  extend  to  any  recital  or  statement  contained  in  an  in- 
strument which  is  purely  collateral,  and  deals  with  another 
subject-matter,  and  which  is  not  connected  with  the  direct 
series  of  title  deeds  by  reference,  although  such  collateral 
instrument  may  have  been  executed  between  the  same 
parties.  The  purchaser  is  not  charged  with  constructive 
notice  of  such  a  recital  or  statement.* 

§  630.  Particular  Instances. — The  constructive  notice 
arises  not  only  from  recitals,  references,  and  other  simi- 
lar statements  of  fact,  but  also  from  the  character  and 
description  of  the  parties  to  a  deed  or  other  instrument 
of  title.  A  purchaser  may  thus  be  charged  with  notice  of 
the  rights  held  by  third  persons,  from  the  fact  that  they 
are  joined  as  parties  to  a  conveyance,  or  from  the  char- 
acter or  description  of  them  appearing  in  the  instrument, 
as  married  women,  trustees,  administrators,  executors,  and 
the  like.*    The  immediate  parties — grantor  and  grantee, 

'  Mueller  v.  Engeln,  12  Bush,  441,  tempted  to  reserve  a  lien  thereon  in 

444;  Barch  v.  Carter,  44  Ala.  115, 117.  favor  of  the  grantor. 

Mueller  v.  Engeln,  12  Bush,  441,  ad-  *  Boggs  t.   Vamer,  6  Watts  k  8. 

mirably  illaatrates  this  limitation.    A  469;  Bnrch  v.  Carter,  44  Ala.  116, 

{purchaser  held  under  a  deed  of  land.  117;  Sleeper  v.  Chapman,  121  Mass. 

t  was  held  that  he  had  no  constructive  404  (clause  in  a  chattel  mortgage), 

notice  of  a  clause  in  such  deed  which  '  As  illustrations:  A  grantee  by  a 

purported  to  be  a  bill  of  sale  of  cer-  deed,  in  which  the  grantor  is  described 

tain  chattels  from  the  grantor,  and  at-  as  an  administrator  and  conveys  ai 
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mortgagor  and  mortgagee — by  whom  and  to  whom  the 
instrument  is  directly  executed  have,  of  coursOi  a  notice 
of  everything  which  it  contains.  The  notice  is  then 
really  an  actual  one,  rather  than  constructive;  for  the 
immediate  parties  are  assumed  to  have  read  their  own 
conveyance,  and  to  have  become  acquainted  with  all  of 
its  contents.* 

§  631.  When  the  Notice  Arises.— The  doctrine  of 
constructive  notice  from  title  deeds  applies  only  to  in- 
struments actually  in  existence;  it  does  not  extend  to 
deeds  which  may  be  executed  in  the  future,  and  which 
may  possibly  affect  the  subject-matter.  A  purchaser  is 
therefore  not  charged  with  constructive  notice  of  the 
contents  of  a  deed  which  is  merely  in  contemplation  or 
which  may  by  possibility  be  executed,  even  though  it 
should  afterwards  become  operative.'    In  applying  the 

■neh,  bM  eonttniotsTa  noiioe  of  tbe  087.    A  granteo  from  ono  who  holds 

truBt  and  of  all  rights  under  it,  and  only  nnder  a  land  contract  haa  notice 

obtaiuB  no  title  as  against  the  heirs  to  of  his  own  grantor's  interesti  and  of 

whom  tbe  land  haa  descended:  Raf-  the  rights  held  by  the  yendor  in  the 

ferty  r.  Mallory,  8  Bias.  362,  368,  369;  contract:  Newsome  v.  Collins,  43  Ala. 

a  married  woman  being  a  party  is  no-  656,  663. 

ties  of  her  interest:  Steedmany.  Poole,  *  For  example:   Where  a  deed  of 

6  Hare,   193;  the  fact  that  persons  land  described  it  as  sncnmbered  by 

uniting  as  purties  are  described  as  a  mortgage,  the  grantee  would  haye 

devisees  may  be  notice  of  their  rights:  actual  notice  of  such  encumbrance: 

Bnrgoyne  v.  Hatton,  Bam.  Ch.  237;  Guion  ▼.  Knapp,  6  Paige,  35;  29  Am. 

and  see  Attorney-General  v.  Hall,  16  Dec  741;  Bellas  ▼.  Lloyd,  2  Watts, 

Beay.  388.    A  purchaser  by  a  dsed  401;  Kerr  v.  Kitchen,  17  Pa.  St.  433; 

from  a  grantor  who  is  a  trustee,  whose  Knouff  t.  Thompson,  16  Pa.  St.  357, 

oidy  title  is  that  of  a  trustee,  may  364;  Haskwith  ▼.  Damrore,  1  Hon. 

have  notice  of  the  trust,  and  will  oer-  235;  [Buchanan  ▼.  Bolkum,  60  N.  H. 

tainly  have  such  notice  if  the  grantor  407.]    For  instances  in  which  a  sran- 

ezeeutes  the  deed  in  his  character  as  tee  has  notice  of  his  grantor's  tiue  as 

trustee:  See  Sergeant  ▼.  IngersoU,  7  trustee,  or  as  a  joint  owner,  or  as  a 

Pa.  St.  340;  15  Pa.  St.  343,  M8;  Dud*  Tendee,  under  the  deed  of  conyeyance 

ley  ▼.  Witter,  46  Ala.  664,  694;  John*  executed  between  them,  see  Sergeant 

■on  T.  Thweatt,  18  Ala.  741;  Witter  v.  Ingersoll,  7  Pa.  St  340;  15  Pa.  St 

V.  Dudley,  42  Ala.  616,  621,  625;  Coy  343,  848;  Dadley  ▼.  Witter,  46  Ala. 

V.  Coy,  15  Minn.  119.     [See  also  Mar^  664,  694;  Witter  v.  Dudley,  42  Ala. 

bury  y.  Ehlen,  72  Md.  206;  20  Am.  616,  621,  625;  Johnson  ▼.  Thweatt,  18 

8t  R^.  467;  Abell  y.  Brown,  55  Md.  Ala.  741;  Campbell  y.  Roach,  45  Ala. 

217;  Leake  y.  Watson,  58  Conn.  332;  667;  Newsome  y.  Collins,  43  Ala.  656, 

18  Am.  St   Rep.   270;   Simmons  y.  663. 

Oliyer,  74  Wis.  633;  Smith  y.  Ayer,  '  Cothay  y.  Sydenham,  2  Brown  Ch. 

101  U.  S.  320;  Gale  y.  Harby,  20  Fla.  891.    A  purchaser  was  informed  that  a 

171.]     A  grantee  from  one  of   two  draught  of  a  deed  had  been  prepared, 

joint  owners  has  oonstructiTe  notice  but  not  that  it  was  executed.     He 

of  the  interest  held  by  the  other  joint  was  held  not  to  be  charged  with  no* 

owner;  Campbell  y.  Roach,  45  Ala.  tice  of  the  instrumsnt  as  a  deed,  al* 
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general  doctrinei  it  is  also  settled  by  the  English  courts 
that  where  a  person  receives  actual  notice  of  a  deed,  and 
this  notice  is  at  the  same  time  accompanied  by  an  errone- 
ous statement  as  to  its  contents,  under  such  circumstances 
that  he  may  reasonably  rely  upon  the  information,  he  is 
not  thereby  charged  with  a  constructive  notice  of  the  real 
contents/  A  recital,  reference,  or  other  statement  in  a 
title  deed,  in  order  to  operate  as  notice,  must  be  so  defi- 
nite and  distinct  that  it  conveys  some  information  to  the 
party,  or  else  arouses  his  attention  by  directing  him  to 
the  source  of  information.  A  statement  may  be  so  vague 
and  uncertain  in  its  terms  that  it  will  not  put  a  purchaser 
upon  an  inquiry,  and  will  not  therefore  affect  his  con- 
science with  notice.'  Finally,  the  notice  arising  from 
title  deeds,  like  every  other  instance  or  kind  of  construct- 
ive notice,  does  not  operate  between  the  immediate  par- 

thouj^  it  had  in  Uuet  been  tzecated.  the  other  eases  cited,  b^  reason  of  the 
Lord  Thurlow  stated  the  rule  in  such  fact  that  in  Jones  ▼.  Snuth,  1  Hare,  43, 
cases  as  follows:  *'If  the  notice  had  the  purchaser  in  that  case  was  told  by 
been  of  a  deed  actually  executed,  it  the  vendor  that  the  prior  deed  did  not 
certainly  would  do;  but  where  the  affect  his  title,  while  in  the  present 
notice  is  not  of  a  deed,  but  onl^  of  caJse  the  lessee  had  notice  that  the 
an  intention  to  execute  a  deed,  it  is  deed  did  affect  his  vendor's  title.  It 
otherwise;  there  is  no  case  nor  reason-  would  seem  to 'follow  from  these  do- 
ing which  goes  so  far  as  to  say  that  a  eisions  that  a  subsequent  vendee  or 
purchaser  sheill  be  affected  by  notice  lessee  may  rely  upon  repreftentations 
of  a  deed  in  contemplation.**  of  his  vendor  or  lessor  that  a  prior 
'  Jones  V.  Smith,  1  Hare,  43,  60-70,  deed  does  not  affect  his  title;  but  if  he 
per  Wigram,  V.  C.  The  opinion  in  has  notice  that  it  does  affect  the  title, 
this  case  is  very  instructive:  Allen  v.  he  is  bound  to  examine  ther  deed  for 
Knight,  5  Hare,  272;  Bird  v.  Fox,  11  himself,  and  cannot  rely  upon  the 
Hare,  40;  Harryman  v.  Collins,  18  representations  of  his  lessor  or  ven- 
Beav.  11;  Ware  v.  Lord  Egmont,  4  dor  as  to  the  nature  of  its  oontenta.] 
Be  Gex,  M.  ft  G.  460,  473;  and  see  It  has  been  held  in  some  American 
cases  cited  anU,  in  note  under  §  616.  decisions  that  the  grantee  by  a  quit- 
[In  the  recent  case  of  Patman  v.  Har-  claim  deed  is  charged  with  notice  of 
land,  L.  R.  17  Ch.  Div.  353,  it  was  any  defects  in  the  title,  and  cannot  be 
held  by  Jessel,  M.  R.,  that  a  purchaser  a  purchaser  without  notice:  See  Ridge- 
or  lessee  having  notice  of  a  deed  form-  way  v.  Holliday,  69  Mo.  444;  Smith  v. 
iug  part  of  the  chain  of  title  of  his  Dunton,42Iowa,48;  Watsonv.  Phelpa^ 
vendor  or  lessor  has  constructive  no-  40  Iowa,  482;  but  see  posi^  §  753,  note* 
tice  of  the  contents  of  the  deed,  and  *  White  v.  Carpenter,  2  Paige,  217, 
is  not  protected  from  the  consequences  per  Walworth,  C:  "The  recited  most 
of  not  looking  at  the  deed,  even  by  the  oe  such  as  to  explain  itself  by  its  own 
most  express  representations  of  the  terms,  or  refer  to  some  deed  or  circum- 
vendor  or  lessor  that  it  contains  no  stance  which  explains  it  or  leads  to  its 
restrictive  covenants  nor  anything  explanation."  See  Bell  v.  Twilight, 
Affecting  the  title.  The  master  of  the  22  N.  H.  600;  Eaine  v.  Dennis  ton,  22 
rolls  distinguished  this  case  from  the  Pa.  St.  202;  French  v.  The  Itoyal  Cow, 
case  of  Jones  v.  Smith,  1  Hare,  43,  and  5  Leigh,  627. 
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ties  to  a  coAyeyancei — the  grantor  and  grantee,  mortgagor 
and  mortgagee, — bat  only  between  a  purchaseri  grantee, 
or  mortgagee  and  some  prior  party  holding  or  claiming 
to  hold  an  adverse  right,  interest,  or  title.^ 

§  632.  By  Lis  Pendens — Rationale  of  the  Doctrine.  — 
It  has  been  stated  in  numerous  judicial  opinions,  and  the 
same  view  has  been  repeated  by  text-writers,  that  the  rule 
concerning  the  efifect  of  lis  pendens  is  wholly  referable  to 
the  general  doctrine  of  constructive  notice.  It  has  been 
said  that  a  pending  suit  in  equity  operates  as  a  construct- 
ive notice  to  the  world,  and  that  a  purchaser  pendente 
liU  is  bound  by  the  final  result  of  the  litigation,  because 
he  is  charged  with  such  a  notice  of  the  proceeding,  en- 
tirely irrespective  of  any  information  which  he  may  or 
may  not  have  had.  Courts  of  the  highest  ability  and 
authority  have,  however,  adopted  a  somewhat  different 
theory.  According  to  this  view,  "it  is  not  correct  to 
speak  of  lis  pendens  as  affecting  a  purchaser  through  the 
doctrine  of  notice,  though  undoubtedly  the  language  of 
the  courts  often  so  describes  its  operation.  It  afi(Bcts  him, 
not  because  it  amounts  to  notice,  but  because  the  law  does 
not  allow  litigant  parties  to  give  to  others,  pending  the 
litigation,  rights  to  the  property  in  dispute,  so  as  to  preju- 
dice the  opposite  party.  Where  a  litigation  is  pending 
between  a  plaintiff  and  a  defendant  as  to  the  right  to  a 
particular  estate,  the  necessities  of  mankind  require  that 
the  decision  of  the  court  in  the  suit  shall  be  binding, 
not  only  on  the  litigant  parties,  but  also  on  those  who 
derive  title  under  them  by  alienations  made  pending  the 
suit,  whether  such  alienees  had  or  had  not  notice  of  the 
pending  proceedings.  If  this  were  not  so,  there  could  be 
no  certainty  that  the  litigation  would  ever  come  to  an 
end.  A  mortgage  or  sale  made  before  final  decree  to  a 
person  who  had  no  notice  of  the  pending  proceedings 
would  always  render  a  new  suit  necessary,  and  so  inter- 

1  Ghamplin  v.  Laytin,  6  Paige,  189,  203. 
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minable  litigation  might  be  the  consequenoe.''  ^  It  most 
not  be  supposed  that  this  mode  of  explanation  a£Feots  in 
the  slightest  degree  the  settled  rules  concerning  lis  pen- 
dens, or  alters  the  rights  and  liabilities  of  alienees  from  a 
party  to  a  suit  during  its  pendency;  it  may,  however, 
prevent  the  extension  of  the  doctrine,  and  restrict  its 
further  application  to  particular  persons  and  conditions 
of  fact. 

§  633.    The  Oenend  Role.  — If  we  accept  this  rationale 
of  the  doctrine  as  correct,  the  general  rule  miay  be  accu- 

*  Bdllamy  t.  Sabine,  1  Do  Gez  k  J.  ■am«  raUkmaU  of  tho  doctrine.    He 

6S6,  578,  584.    In  this  most  carefully  says  (p.  684):   ''The  doctrine  of  Ik 

considered  case  the  theory  giyen  in  pendem  is  not,  as  I  conceive,  founded 

the  text  wsa  fnll^  adopted  and  nuule  npon  any  of  the  peonliar  tenets  of  a 

the  basis  of  decision  by  the  conrt  of  court  of  eqni^  as  to  implied  or  oon* 

appeal  in  chancery.    Lord  Chancellor  stmctive  notice.    It  is,  as  I  think,  a 

(Mnworth,  after  using  the  language  doctrine  common  to  the  oourto  botih  of 

which  I  hare  quoted  in  the  tezt»  pro-  law  and  of  eqnitj^,  and  rests,  as  I  a]^ 

oeeded  as  follows  (p.  579):  **  That  this  prehend,  upon  this  foundation,  that  it 

IS  the  true  doctrine  as  to  Ui  penden$  would  plamly  be  impcesible  that  any 

appears  to  me  to  be  not  only  founded  action  or  suit  could  be  broapht  to  a 

on  principle,  but  also  consistent  with  successful  ternunation,  if  alienataoas 

the  authorities."    He  cites  Culpepper  p^tdente  Ike  were  permitted  to  prevaiL 

V.  Aston,  2  Ch.  Cas.  115,  221;  Sorrell  The  plaintiff  would  be  liable  in  eyery 

T.  Carpenter,  2  P.   Wms.  4iB2,  and  case  to  be  defeated  by  the  defendants 

adds:    *'In  both  these  cases  the  doc-  alienatinff  before  the  judgment  or  de- 

trine  really  was,  that,  pending  a  liti*  cree,   and  would  be  driyen  to  oon- 

gation,  the  defendant  cannot  by  alien-  mence  his  proceedings  de  nova,  subject 

ation  affect  the  rights  of  the  plaintiff  again   to  oe  defeated   by  the  same 

to  the  property  in  dispute;  and  the  course  of  proceeding.    That  this  doo- 

■ame  principle  is  applicable  against  a  trine  belongs  to  a  court  of  law  no  less 

plaintiff,  so  as  to  prcYcnt  him  from  than  to  courts  of  e^ui^  appears  from  a 

alienating  to  the  prejudice  of  the  de*  passage  in  the  Institutes,  roL  2,  p*  875^ 

fendant  where,  from  the  nature  of  the  by  Lord  Coke."    Knight  Bruce^  L^  X, 

suit,  he  may  haye  in  the  result  a  right  concurred  in  these  opinions.   [In  Dor* 

against  the  plaintiff;  as  on  a  bill  by  a  ey's  Appeal,  97  Pa.  St  153,  it  was 

oeTisee  to  establish  a  will  a^^ainst  an  held,  in  considering  the  rofiomili  of 

heir,  if  in  the  result  the  devise  is  de*  the   doctrine  of   Us  pmdem,  that  a 

eUred  void,  the  heir  is  not  to  be  preju*  purchaser  was  not  affected  because  the 

diced  by  an  alienation  of  the  dcTisee  lit  pendens  amounted  to  notice^  but 

(plaintiff)  pendente  UU:    See  Garth  ▼.  because  the  law  does  not  allow  liti« 

Ward,  2  Atk.  174.    The  language  of  gant  parties  to  g|iTe  to  others,  pending 

the  court  in  these  cases,  as  well  as  in  tiie  litigation,  rights  to  the  property 

Worsley  t.  Earl   of   Scarl)orough,   8  in  dispute  so  as  to  prejudice  the  oppo- 

Atk.   392,  certainly  is  to  the  effect  site  party,  and  defeat  the  ezecntion  of 

that  Ua  pendens  is  implied  notice  to  all  the  decree  to  be  entered  in  the  cause, 

the  world.    I  confess  I  think  that  is  And  the  doctrine  was  consequently 

not  a  perfectly  correct  mode  of  stating  said  to  have  no  application  except  in 

the  doctrine.    What  ought  to  be  said  those  cases  where  the  Us  in  question 

is,  that,  pendente  Uu,  neither  party  to  is  of  such  a  character  as  to  enable  a 

the  litigation  can  alienate  the  property  definite  decree  to  be  entered  therein 

in  dispute  so  as  to  affect  his  opponent.  deciding  the  rightof  property  between 

The  Lord  Justice  Turner  gives  the  the  parties.] 
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rately  formulated  as  follows:  During  the  pendency  of  an 
equitable  suit,  neither  party  to  the  litigation  can  alienate 
the  property  in  dispute,  so  as  to  affect  the  rights  of  his 
opponent.  This  brief  proposition  in  reality  contains  the 
entire  doctrine.  Adopting,  however,  the  ordinary  mode 
of  explanation,  which  regards  the  effect  of  lis  pendens  as 
merely  a  particular  instance  of  constructive  notice,  **  the 
general  and  established  rule  is,''  using  the  language  care- 
fully chosen  by  Chancellor  Kent  in  a  leading  case,  "that 
a  lis  pendens  —  a  pending  suit  in  equity  —  duly  prose- 
cuted,  and  not  collusive,  is  notice  to  a  purchaser  of  the 
property  in  dispute  from  a  party  to  the  litigation,  so  as 
to  affect  and  bind  his  interest  by  the  decree;  and  the 
lis  pendens  begins  from  the  service  of  the  subpoena  after 
the  bill  is  filed."*    Wherever,  therefore,  an  equitable  suit 

'  The  following  f4gwni  of  the  doe-  Ch.  38;  Siigden  on  Vendors,  844.    At 

trine  18  mven  in  the  recent  case  of  Al-  the  time  Allen  bonght  the  property 

len  ▼.  Poole,  64   Miss.  823,  333,  by  from  Scott,  the  solicitor  and  affont  of 

Simrall,  C.   J.:    **  Was  Alien  a  pnr«  Brooks  ft  Co.,  Emily  Poole  had  filed 

chaaer  pendente  Ulef  and  if  so,  what  are  her  bill,  and  had  obtained  seryioe  of  a 

the  conaequenceat     A  Ue  pendens  be«  snmmons  upon  Scott.    There  was  afis 

gins  from  the  serriee  of  the  sabpoana,  pendens,  and  he  was  chargeable  with 

and  not  from  the  filins  the  bill  or  is-  notice  of  the  character  and  extent  of 

snanee  of  the  writ.-    ^len  ▼.  Manda*  Mrs.  Poole's  claim  on  the  land, —  of 

ville,   26  MisflL  397,  399;  Murray  t.  evei^thing  which  the  pleadings  and 

Ballon,  1  Johns.  Ch.  566,  676;  2  Sug-  exhibits  set  forth.     The  technical  no- 

den   on  Vendors,  7th  Am.  ed.,  644.  tice  arising  from  tt$  pendens  has  its 

If  a  person  porchases  an  estate  pend«  foundation  in  necessity;  *  for  it  would 

ing  a  suit  iuTolving  a  question  of  title  be    impossible   for   any    suit   to   be 

to  it,  he  will  be  considered  a  purchaser  brought  to  a  successful  termination  if 

with  notice,  although  he  was  not  a  alienations  pending  the  suit  could  pre- 

party  to  the  suit:    JNewland  on  Con*  TaiL'"    It  will   Im   observed  that  in 

tracts,  606.    The  Us  pendens  continues  this  last  sentence  the  learned  judge 

until  the  final  disposition  of  the  suit:  quotes  the  very  lauffuaffe  of  Turner, 

bugden  on  Vendors,  281,  285.    A  biU  L.  J.,  in  Bellamy  v.  Sabme,  1  De  Gez 

to  foreclose  a  mortgage  on  the  prem*  ft     J.   666,    cited    under    the    pre- 

iaes  is  a  suit  involving  the  title  within  ceding  paragraph,  and  thereby  adopts 

the  rule:    Chondron  y.  Magee,  8  Ala.  the  theory  sanctioned  by  that  case.  In 

67a    Equally  so  must  be  a  suit  assert-  Center  ▼.  Bank,  22  Ala.  743,  767,  it 

ing  the  vendor's  lien.    Lis  pendens  is,  was  said:    **Lis  pendenSt  which  in  a 

in  law,  notioe  of  every  fact  averred  in  chancery  suit  begins  with  the  filing  of 

the  pleadinos  pertinent  to  the  matter  the  bill  and  service  of  subpoona,  and 

in  issue  or  Uie  relief  sought,  and  of  the  oontinues  until   the  final  orders  are 

contents  of  exhibits  filed  and  proved:  taken  in  the  caee,  is  notice  of  every 

Center  y.  Bank,  22  Ala.  743»  767.   But  fact  contained  in  the  pleadinss  which 

in  order  that  the  notioe  may  attach^  is  pertinent  to  the  issue,  and  of  the 

the  property  inrolved  in  the  snit  must  contents  of  exhibits  to  the  bill  which 

bo  so  pointed  ont  in  the  proceedings  as  are  produced  and  proved."    The  lead* 

to  warn  the  public  that  they  intermed-  ing  American  cases  by  which  the  gen* 

die  at  their  peril:  Miller  v.  Sherry,  2  era!  rule,  originally  established  by  the 

Wall  237;  Green  y.  Slayter,  4  John«>  English  court  of  ohancery,  was  adopted 
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afifecting  the  title  to  a  particular  estate  as  its  subject -mat- 
ter has  been  begun  by  service  of  process,  and  is  prose- 
cuted in  good  faith,  whether  we  say  that  the  lis  pendem 
is  constructive  notice  to  all  the  world,  or  regard  the  doc- 
trine as  necessarily  resting  upon  a  basis  of  expediency, 

were  Murray  ▼.  Ballon,  1  Johns.  Ch.  Fleming,  63  HI.  196,  198;  Jackson  ▼. 
666;  Marray  ▼.  Lylbarn,  2  Johns.  Ch.  Warren,  32  Di.  331;  Gilman  y.  HamQ* 
441;  Murray  ▼.  Finster,  2  Johns.  Ch.  ton,  16  111.  225;  Kern  t.  Haderigg,  11 
155,— all  decided  by  Chancellor  Kent.  Ind.  443;  71  Am.  Dec  360;  Truitt  y. 
See  also,  as  sustaining  the  doctrine  Tmitt,  38" Ind.  16;  Green  ▼.  White,  7 
stated  in  the  tezt»  Real  Estate  Sav.  Blackf.  242;  McGregor  ▼.  McGregor, 
Inst.  ▼.  CoUonions,  63  Mo.  290,  294;  22  Iowa,  441;  Knowles  r.  Rablin,  20 
Turner  y.  Babb,  60  Mo.  342;  O'Reilly  Iowa,  101;  Loomis  y.  Riley,  24  IlL  307; 
y.  Nicholson,  45  Mo.  160;  Blanchard  Cooley  y.  Bray  ton,  16  IlL  10;  Oalpep- 
y.  Ware,  43  Iowa,  530,  531;  87  Iowa,  per  y.  Aston,  2  Ch.  Cas.  115,  221; 
305,  307;  Holman  ▼.  Patterson's  Heirs,  rreston  y.  Tubbin,  1  Vem.  S^;  Sor- 
29  Ark.  357;  Brundage  t.  Biggs,  25  rell  y.  Carpenter,  2  P.  Wma.  482; 
Ohio  St.  652;  Seabrook  y.  Brady,  47  Garth  y.  Ward,  2  Atk.  174;  Worsley 
Ga.  650;  Douglass  y.  McCrackin,  52  y.Earlof  Scarborough,  3  Atk.  392;  ffig* 
Ga.  596;  Tharpe  y.  Dunlap,  4  Heisk.  gins  y.  Shaw,  2  Dm.  k  War.  356; 
674,  686;  SalisDury  y.  Morss,  7  Lans.  Tredway  y.  McDonald,  51  Iowm»  663. 
359,  365,  366;  Cook  y.  Mancins,  5  [See,  ib  further  ill wtration  of  the  gen- 
Johns.  Ch.  89, 93;  Sedgwiok  y.  Cleye*  eral  rule,  the  following  recent  eases; 
land»  7  Paige,  287;  Van  Uook  y.  Uale  y.  Warner,  36  Ark.  217;  Powell 
Throckmorton,  8  Paige,  33;  White  y.  y.  Campbell,  20  Nev.  232;  19  Anu  St 
Carpenter,  2  Paiffe,  217,  252;  BLayden  Rep.  350;  Stone  y.  Tyiee,  SO  W.  Va. 
y.  Bucklin,  9  Paige,  512,  514;  Jackson  687;  Moore  t.  Moore,  67  Tex.  293; 
y.  Losee,  4  Sand.  Ch.  381;  Jackson  y.  Pazton  y.  Meyer,  67  Tex.  96;  Union 
Andrews,  7  Wend.  162,  156;  Parks  y.  Trust  Co.  y.  8.  N.  Co.,  130  U.  &  670; 
Jackson,  11  Wend.  442,  451,  457;  26  Warren  Co.  y.  Marcy,  97  U.  8.  96; 
Am.  Deo.  656;  Hopkins  y.  McLaren,  Kimberling  y.  Hartly,  1  Fed.  Bep. 
4  Cow.  667;  Griffith  y.  Griffith,  1  HoS:  571;  Allen  y.  HaUiday,  28  Fed.  Bep. 
Ch.  153;  Leitch  y.  Wells,  48  Barb.  261;  Hoyey  y.  Elliott,  118  N.  Y.  1^ 
637;  48  N.  T.  585;  Chapman  y.  West,  Uayerly  y.  Alcott,  57  Iowa,  171;  WU- 
17  N.  T.  125;  Patterson  y.  Brown,  82  liamson  y.  Williams,  11  Lea,  855;  Hal- 
N.  T.  81;  Mitchell  y.  Smith,  58  N.  T.  lorn  y.  Tmm,  125  HI.  247;  Smith  t. 
413;  Ayranlt  y.  Murphy,  54  N.  Y^  Cassidy,  73  Tex.  161;  Banks  y. 
203;  riarrington  y.  Slade,  22  Barb.  Thompson,  75  Ala.  631;  Eyansy.  Wei* 
161;  Pratt  y.  Hoag,  5  Dner,  631;  Nor-  bom,  74  Tex.  530;  15  Am.  Si.  Rap. 
ton  y.  Birge,  35  Conn.  250;  Borrow-  858;  Wortham  y.  Boyd,  66  Tex.  401; 
scale  y.  Tuttle,  5  Allen,  377;  Haven  y.  Reppetoe  y.  Dwyer,  66  Tex.  708;  Ran- 
Adams,  8  Allen,  363,  367,  per  Chap-  dall  y.  Snyder,  04  Tex.  350;  Hoffman 
man,  J.;  Beeckman  y.  Montgomery,  y.  Blnme,  64 Tex.  334;  Rnssell y.  Kirk* 
14  N.  J.  Eq.  106;  80  Am.  Deo.  229;  bride,  62  Tex.  455;  Walker  y.  Gold- 
McPherson  y.  Honsel,  13  N.  J.  Eq.  smith,  14  Or.  125;  Arnold's  Petition, 
299;  Hersey  T.  Tnrbett,  27  Pa.  St.  15  R.  L  15;  Wilson  y.  Wright,  72  Ga. 
418;  Boulden  y.  Lanahan,  29  Md.  200;  848;  Smith  y.  Coker,  66  Ga.  461| 
Inloes's  Lessee  y.  Harvey,  11  Md.  519;  Smith  y.  Hodsdon,  78  Me.  180;  Piok- 
Tongue  v.  Morton,  6  Har.  k  J.  21;  ett  y.  Ferguson,  45  Ark.  177;  56  Am. 
Edwards  y.  BankHmith,  35  Ga.  213;  Rep.  545;  Lynch  y.  Andrews,  25  W. 
Brandon  y.  Cabiness,  10  AU.  155;  Va.751;  Whitfield  y.  Riddle,  78  Ala. 
Choudron  y.  Magee,  8  Ala.  570;  Hoole  99;  Marchbanks  y.  Banks,  44  ^k.  48; 
y.  Attorney-General,  22  Ala.  190;  Ash-  Hammond  y.  Paxton,  58  Mich.  893; 
ley  v.  Cunningham,  16  Ark.  168;  Whit-  Hall  Lumber  Co.  y.  Gnstin,  54  Mich. 
ing  y.  Beebe,  12  Ark.  421, 564;  Gossom  624;  Armstrong  y.  Broom,  5  Utah, 
y.  Donaldson,  18  B.  Men.  230;  Owings  176;  Gardner  T.  Peokham,  18  E.  L 
y.  Myer%  8  Bibb,   278;  RoberU  y.  102.] 
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the  result  is  the  same;  an  alienee  of  the  subject-matter 
from  either  party  during  the  pendency  of  the  suit  takes 
it  subject  to  the  rights  of  the  other  party  involved  in  the 
controversy,  and  is  bound  by  the  decree  or  judgment 
finally  rendered.    In  the  great  majority  of  ordinary  liti- 
gations  the  rale  has  naturally  been  applied  to  an  alienee 
of  the  defendant;  but  it  is  also  extended,  wherever  the 
nature  and  object  of  the  suit  require,  to  one  who  derives 
title  from  the  plaintiff.*    The  same  principle  embraces 
actions  at  law,  as  well  as  suits  in  equity;  but  from  the 
essential  nature  of  legal  titles,  it  need  not  ordinarily  be 
invoked  at  law.  In  all  actions  at  law  to  which  the  doctrine 
could  apply, — as,  for  example,  in  actions  of  ejectment,  — - 
if  the  plaintiff  recovers  a  judgment  against  the  defendant, 
he  has  also  a  perfect  title  against  any  alienee  of  the  de- 
fendant, since  he  must   necessarily  recover  upon   the 
strength  of  his  own  legal  title;  in  other  words,  the  de- 
fendant can  never  give  to  an  assignee  or  alienee  a  better 
title  against  the  plaintiff  than  that  which  he  himself 
holds.'    It  is  otherwise  in  many  equitable  suits.    Where 
the  plaintiff  in  equity  has  only  an  equitable  title  or  right 
to  the  property  in  dispute,  it  might  be  possible  for  the 
defendant  to  transfer  the  subject-matter  to  a  bona  fide 
purchaser,  and  thus  to  clothe  such  transferee  with  a  title 
overriding  the  equity  of  the  plaintiff.     The  doctrine  of 
constructive  notice  by  lis  pendens  is  therefore  an  essential 
incident  of  many  equitable  suits,  in  order  to  prevent  a 
failure  of  justice.    It  naturally  came  to  be  regarded  as  pe- 
culiar  to  proceedings  in  courts  of  equity,  although  the 
same  principle  would  operate,  if  necessary,  at  law.    This 
analysis  and  description,  it  should  be  observed,  are  en- 
tirely independent  of  any  statutory  modifications  which 
have  been  made  in  some  of  the  states  and  in  t^ngland. 

§  634.    Requisites  of  the  Lis  Pendens.  —  Having  thus 
explained  the  general  rule  and  the  reasons  upon  which  it 

^[A  gait  and  cross-snit  oonstitnte    Lumber   Oow    ▼.    Gvttiiif    64    Mich, 
only  one  action,  and  notice  of  the  suit    624.] 
»  noUoe  of  the  croaa*8uit  alao:  Hall       'SheridaaT.  Andnwi^iOIi.  Z.47S. 
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restSi  I  sball  very  briefly  state  those  incidents  of  the 
pending  suit  which  must  exist  in  order  that  the  role 
may  operate  and  its  effects  may  be  produced  upon  an 
alienee.  The  lis  pendens  and  the  consequent  noticei  to  use 
the  language  ordinarily  employedi  only  begin  from  the 
service  of  a  subpoena  or  other  process  after  the  filing  of  the 
bill,  so  that  the  court  may  have  acquired  jurisdiction  of 
the  defendant.^  The  efifect  of  the  suit  as  notice  continues 
through  the  entire  time  of  its  pendency,  and  ends  when 
the  suit  is  really  ended  by  a  final  judgment.'  In  order, 
however,  that  a  purchaser  pendente  lite  may  be  thus  af- 
fected, the  suit  must  be  prosecuted  in  good  faith,  with  all 
reasonable  diligence,  and  without  unnecessary  delay.  A 
neglect  to  comply  with  this  requisite  would  relieve  a  pur- 
chaser from  the  efiect  of  the  lis  pendens  as  notice.'  The 
question  of  reasonable  diligence  in  prosecuting  the  suit 
musty  however,  depend  upon  the  circumstances  of  each 
case.    Thus  the  abatement  of  the  suit  by  the  death  of  a 

*  Allen  v.  Poole,  54  Miss.  923,  333;  from  the  provisiozui  of  the  lowm  oode^ 

Allea  ▼.   MandAville,  26  Mias.   397,  lea  2628.J 

899;  Center  ▼.   Bank,  22  Ala.    743;  *Ibid.;  Tomer  t.  Orebill,  1  Oliio^ 

Farmers'  National  Bank  ▼.  Fletcher,  872;  and  see  Lee  Co.   ▼.  Rogers,  7 

44  Iowa,  252;    Murray  ▼.   Ballon,  1  Wall.  181;  Jaokson  t.  Wamn,  82  UL 

Johns.  Ch.  566,  576;  Hayden  ▼.  Bnek-  331;  Winborn  v.  Oorrell,  8  Ired.  Bq. 

lin,  9  Paige,  512;  Leitch  ▼.  Wells,  48  117;  40  Am.  Deo.  456;  Page  t.  War- 

N.  Y.  585;  bnt  see  King  t.  Bell,  28  ing,  76  N.  Y.  468;  [Pickett  v.  Ferga- 

Conn.  593;  Norton  ▼.  Barge,  85  Conn,  son,  45  Ark.  177;  Smith  ▼.  Hodadon, 

850,  280;  Dresser  ▼.  Wood,  15  Kan.  78  Me.  180;  Bvans  ▼.  Welbom,   74 

844;  Haughwont  ▼.  Mnrphy,  21  N.  J.  Tex.  530;  15  Am.  St  Rep.  858;  Whit- 

Eq.  118;  Weeks  v.  Tomes,  16  Hnn,  field  ▼.  Riddle,  78  Ala.  99;  Hammond 

849;  [Rooney  ▼.  Michael,  84  Ala.  585;  v.   Pazton,   58  Mich.    893;   Hale  ▼. 

Stone  ▼.  Tyree,  80  W.  Va.  687;  Mo-  Warner,  86  Ark.  217.] 

Claskey  v.  Barr,  48  Fed.  Rep.  130.  '  Murray  v.  Ballon,   1  Johns.  Ch. 

See  also  Banks  ▼.  Thompson,  75  Ala.  666,  per  iLent,  C. ;  Herrington  ▼.  Mo- 

631;  Smith  ▼.  Cassidy,  73  Tex.  154;  Collnm,  78  IlL  476;  Petree  ▼.  Bell.  2 

Hallon  V.  T^l^^  125  IlL  247;  William-  Bush,  58;  Clarkson  ▼.  Morgan,  6  B. 

son  ▼.  Williams,  11  Lea,  355.    In  the  Mon.  441,  448;  Watson  ▼.  WiUon,  2 

latter  case  it  was  held  that  the  fopai-  Dana,  406;  26  Am.  Dea  459;  Price  r. 

den»  did  not  operate  as  notice  nntil  McDonald,  1  Md.  403,  412;  64  Am. 

the  service  of  process  upon  the  de«  Deo.  657;  Gibler  ▼.  Trimble,  14  Ohio, 

fendant,  even  though  a  copy  of  the  828;  Trimble  t.  Boothby,  140hio^  109; 

bill  had  been  previously  reiud  to  such  45  Am.  Dee.  626.    [To  the  same  efiect 

defendant  by  a  co-defendant  who  had  see  Hayes  t.  Nonrse,  114  N.  Y.  607; 

been  served  with  process.    InHaverly  Durand  t.  Lord,  115  111*  610;  Ham* 

T.  Aloott,  57  Iowa,  171,  a  party  pur^  mond  v.  Paxton,  68  Mich.  893;  Mann 

ehaeing  was  said  to  be  charged  with  v.  Roberts,  11  Lea,  67.    In  the  latter 

notice  from*  the  l^me  the  petition  is  case,  a  delay  of  three  and  a  half  yean^ 

filed.    Thii  result^  howevery  follows  without  ezcuse,  was  held  fatal.] 
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party  will  not  destroy  ita  effect  as  li$  pendem,  provided  it 
is  reyiyed  without  unnecessary  delay.^  Even  a  judgment 
in  favor  of  the  defendant  does  not  necessarily  at  once 
terminate  the  li$  pendens.  If  the  unsuccessful  party  is 
entitled  toappeal,  the  constructive  notice  continues  dur- 
ing  a  reasonable  time  for  an  appeal  to  be  taken.'  The 
effect  of  lis  pendens  upon  the  rights  of  an  alienee  depends 
not  only  upon  this  element  of  time,  but  also  upon  the 
averments  of  the  pleadings.  Proper  and  specific  alle- 
gations are  a  necessary  requisite.  Lis  pendens  is  notice 
of  everything  averred  in  the  pleadings  pertinent  to  the 
issue  or  to  the  relief  sought,  and  of  the  contents  of  ex- 
hibits filed  and  proved.'  In  order  that  the  notice  may 
thus  operate,  the  specific  property  to  which  the  suit  re- 
lates must  be  pointed  out  in  the  pleadings  in  such  a 
manner  as  to  call  the  attention  of  all  persons  to  the  very 
thing,  and  warn  them  not  to  intermeddle.  It  is  not 
necessary  that  the  land  should  be  described  by  metes  and 
bounds;  certainty  to  a  common  intent — reasonable  cer* 
tainty — is  sufiScient.  The  specific  subject-matter  should 
be  so  described  and  identified  that  no  one,  upon  reading 
the  allegations,  could  have  a  reasonable  doubt  as  to  what 
was  intended.  The  averments  of  the  bill  "  must  be  so 
definite  that  any  one  on  reading  it  can  learn  what  prop- 
erty was  intended  to  be  made  the  subject  of  litigation.''* 

*  Ashley  t.  CanntDgham,  16  Ark.  main  aa  if  the  suit  had  never  heen 

168;  Debell  ▼.  Fozwortby,  9  B.  Mon.  commenced:   Wortham    ▼.   Boyd,   66 

228;  Wataon  v.  Wilaon,  2  Dana,  406;  Tex.  401;  Valentine  v.   Austin,    124 

26  Am.  Dee.  459.     In  the  last-named  N.  Y.  400.     And  a  suit  is  deemed  to 

caae   the  effect  of  a  death,  and  the  have    been    abandoned,    within    the 

necessity  of  a  revivor  withont  delay,  meaning  of    the  rule,  when  another 

are  fnlly  and  carefully  examined  by  suit  seeking  the  same  relief  is  insti- 

the  court.    And  see  also  Harrington  tuted  and  carried  to   decree  in   it.. 

▼.  McCoUum,  73  Ul.  476.  place.     The  Us  pendens  tiled  in  the 

'When  an  appeal    is    thus  taken  first  suit  will  not  be  given  effect  in 

withont  delay,  tne  Us  pendens  is,  of  the  second:  Hammond  y.  Pax  ton,  58 

coarse,  prolonged  until  the  final  de-  Mich.  393.] 

eision;    Debell  r.   Foxworthy,   9    B.  *  Allen  y.  Poole,  54  Miss.  323,  333; 

Mon.  228;  Oilman  y.  Hamilton,  16  III.  Center  y.  Bank,  22  Ala.  743,  757. 

225;   [Moore  v.  Moore.  67  Tex.  293;  «  Allen  v.  Poole,  54  Miss.  323,  333; 

Randall  y.  Snyder,  64  Tex.  350.     Bat  Miller  v.  Sherry,  2  Wall.  237;  Green 

if  the  suit  be  ended  by  an  abandon*  y.  Slayter,  4  Johns.  Ch.  38;  Griffith  y. 

ment    or    dismissal    by  the    adverse  Griffith,  9  Pai^e,  315,  'U7;  1  Hoff.  Ch. 

party,  the  rights  of  the  purchaser  re-  153;  Low  v.  Pratt^  53  lU.  438s  lewis 
2  Eq,  Jub.^66 
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The  notice  arising  from  a  pending  suit  does  not  affect 
property  not  embraced  within  the  descriptions  of  the 
pleading;  nor  does  its  operation  extend  beyond  the  prayer 
for  relief.^  I  would  remark,  in  passing,  that  while  the 
general  doctrine  of  notice  by  Us  pendem  and  the  fore- 
going special  rules  have  ordinarily  been  applied  to  real 
property  described  by  the  plaintiff  in  his  bill  of  com- 
plaint, they  should,  upon  principle,  apply  with  equal  force 
to  the  ^' counterclaims  "  and  ''cross-complaints''  author- 
ized by  the  reformed  procedure,  by  which  the  defendant 
alleges  some  equitable  interest  or  right,  and  demands 
some  affirmative  equitable  relief.  In  such  pleadings  the 
defendant  becomes  the  aeior,  and  is  to  all  intents  and 
purposes  a  plaintiff.' 

§  636.  To  What  Kinds  of  Suits  the  Rule  Extends  — 
Suits  concerning  Land.  —  It  may  be  stated  as  a  general 
proposition  that  the  doctrine  of  notice  by  li$  pendem 
extends  to  all  equitable  suits  which  involve  the  title  to 
a  specific  tract  of  land,  or  which  are  brought  to  establish 
any  equitable  estate,  interest,  or  right  in  an  identified 
parcel  of  land,  or  to  enforce  any  lien,  charge,  or  encum- 
brance upon  land.  Among  the  most  familiar  instances 
in  which  the  rule  applies  are  suits  to  foreclose  mortgages, 
to  enforce  vendor's  liens,  to  establish  trusts,  and  the  like.* 

T.  Madisons,  I  Manf .  303.    See  Brown  Blanchard   ▼.  Ware,  43  Iowa,   630^ 

V.  Goodwin,  75  N.  Y.  409;  Jones  ▼.  631;  37  Iowa,  306,  307  (suit  to  ape- 

McKarrin,  68  Me.  334;  28  Am.  Bep.  cifically  perform  a  contract  for  sale  of 

66;  Ja&ay  v.  Brown,  17  Hun,  576.  laad   fraadulently  concealed  by  the 

^ee  also   Russell    v.   Kirkbride,   62  erantor);  Brundage  v.  Biggs,  25  Ohio 

Tex.  455;  Amold'a  Petition,  15  R.  L  St.  652,  656  (equitable  interest  in  the 

15.]  land  set  up  by  the  defendant  in  a 

^  Ibid.     See  Chapman  ▼.  West,  17  "counterclaim,"  or  cross-complaint); 

N.  Y.  125,  for  peculiar  circumstances  Seabrook  ▼.  Brady,  47  Ga.  650  (suit  to 

in  which  the  notice  extends  to  a  por-  enforce  a  charge  on  land);  Tbarpe  ▼. 

tion  of  the  premises  not  directly  em-  Dunlap,  4  Heisk.  674,  686  (suit  in* 

braced  within  the  objects  of  the  suit;  volving  the  title  to  land);  Salisbury 

Drake  ▼.  Growell,  40  N.  J.  L.  58.  v.  Morss,  7  Lans.  359,  365  (suit  to  en- 

'  [See  Hall  Lumber  Co.  ▼.  Gustin,  force  a  charge  created  by  will  on  land 

64  Mich.  624.]  deyised);  Edwards  ▼.  Banksmith,  35 

*  Allen  T.  Poole,  54  Miss.  323,  333;  Ga.  213;  Knowles  v.  Rablin,  20  Iowa, 

Cfaoudron  ▼.  Magee,  8  Ala.  570;  Real  101;  Wickliffe  ▼.  Breckinridse,  1  Bteshf 

Estate  Sav.   Inst.   v.   Collonious,   63  427;  Bayer  v.  Cockerill,  3  %an.  282; 

Mo.   290,    294    (suit    to  set  aside  a  Horn  y.  Jones,  28  Cal.  194:  Cockrill 

partition  sale  on  account  of  fr^ud);  t.  Maney,  2  Tenn.  Ch.  49;  Wataon  r» 
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S  636.  Suits  concerning  Personal  Property.  —  While 
the  doctrine,  in  general,  applies  to  all  equitable  suits  in 
which  the  subject-matter  is  land,  or  any  estate  or  interest 
therein,  the  proposition  is  equally  true  and  general  that 
it  does  not  extend  to  ordinary  suits  concerning  personal 
property,  goods  and  chattels,  securities  or  money.^  The 
reason  for  this  restriction  is  obvious;  there  is  no  neces- 
sity for  inyoking  the  rule  in  such  litigations,  under  all 
ordinary  circumstances.  The  decisions  have,  however, 
admitted  an  exception  to  this  general  proposition  in  one 
class  of  suits.  Actions  brought  to  enforce  a  trust  extend- 
ing over  personal  property,  goods,  and  securities  not 
negotiable  in  their  nature  are  held  to  be  within  the 
operation  of  the  rule.  A  purchaser  of  such  trust  prop- 
erty from  the  trustee,  during  the  pendency  of  the  action, 
is  charged  with  constructive  notice,  and  his  purchase  is 
invalid  as  against  the  plaintiff  whose  rights  are  estab- 
lished by  the  final  decree.'    It  is  well  settled  that  the 

WUeoXf  89  Wis.  643;  20  Am.  Bep.  agaimt  his  teiuuit»  m  saoh  a  mdk  m- 

63;  Tniitt  ▼.  Trnitt,  88  Ind.  16.    Ths  volves  no  question  of  title,  and  ocose- 

action  of  ejeetment  by  which  an  eqai«  qnently  does  not  charge  third  parties 

table  inteiest  was  enforced  under  the  with  notice  of  an  assertion  of  title  by 

pecnliar  practice  preirsilin^  in  Penn-  the  tenant  inconsiitent  with  his  leaset 

sylyania   operated  as   notice  within  Hoffman  ▼.  Blame,  64  Tez.  884;  nor 

^e  princi^e  of  the  rules:  BoUin  ▼.  to  an  action  ooUnsively  prcsecated, 

Connelly,  78  Pa.  8t  836;  Hersey  t.  when  the  parties  to  it  all  know  that 

Tnrbett,  27  Pa.  St.  418;  HOI  ▼•  Oil-  there  is  no  riffht  to  enforce:  Bippetoe 

phant^  41  Pa.  St.  364.    A  suit  to  for-  t.  Dwver,  65  Tez.  708.] 
doee  an  unrecorded   mortgage   may        ^  [Miles  ▼.  Lefi»  60  Iowa»  168;  Oard* 

thus  operate  as  a  notice  of  the  mort-  ner  ▼.  Peckham,  13  R.  L  102;  Hill 

gage  to  snbseqnent  purchasers  in  place  t.  Scotland  Co.,  84  Fed.  Rep.  20S.] 
of   an   aotnal  recording:   Center   ▼•        '  Murray  ▼.  Lylbum,  2  Johns.  Ch. 

Bank,  22  Ala.  743;  Chapman  ▼.  West»  441;  Leitch  ▼.  Wells,  48  Barb.  687; 

17  N.  T.  126;  [Armstrong  v.  Broom,  48  K.  Y.  685;  Soudder  ▼.  Tan  Am- 

5  Utah,  176;]  but  not,  perhaps,  where  burgh,  4  Edw.   Ch.  29;  Diamond  ▼. 

a  statute  requires  an  oeteoi  notice  of  Lawrence  Co.  Bank,  37  Pa.  St.  358; 

the  prior  unrecorded  mortgage:  Mo-  78  Am.  Dec  429;  Boiling  ▼.  Osrter, 

Cutchen  v.  Miller,  81  Miss.  65;  New-  9  Ala.   921;    Shelton  ▼.  Johnson,  4 

man  t.  Chapman,  2  Rand.  93;  14  Am.  Sneed,  672;  70  Am.  Dec  265.    This 

Dec  766.     [In  Green  ▼.  Rick,  1^  Pa.  exception  has,  however,  been  admitted 

St.  130,  6  Am.  St.  Rep.  670,  the  doc-  by  the  courts  with  great  caution,  and 

trine  was  held  not  applicable  in  a  suit  within  narrow  limito,  so  as  not  to  in- 

in  which  a  bond  and  mortgaffe  were  in  terfere  with  that  freedom  of  transfer 

litigation,  but  the  land  bound  by  them  and  certainty  of  title  required  by  the 

wss  notb     G^ie  doctrine  is  applicable  interests  of  mercantile  and  commer* 

to  a  suit  to  enforce  the  lien  of  an  oial  business.    It  has  never  been  ex- 
atton^y  for  his  senrices:  Wilson  v.  .  tended  to  securities  or  other  personal 

Wrishi^  72  Qa.  848;  but  not  to  a  suit  property  which  are  negotiable  or  eren 

el  torcible    detainer    by  a   landlord  semi-negotiable  in  the  transactions  ol 
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doctrine  of  eonstnictiye  notice  from  li$  pendens  does  not 
embrace  suits  concerning  negotiable  instruments  or  mon- 
eys, so  as  to  affect  the  title  of  a  transferee  for  value  and 
in  good  faith  during  the  pendency  of  the  action,  even 
when  the  transfer  was  made  in  direct  violation  of  an 
injunctiouj  so  that  the  indorser  or  assignor  would  be 
punishable  for  the  contempt.^ 

oommerot.  Tb«  leading  caM  ia  Mnr*  arer  alierwardi  puohaaed  ffe  waa 
ray  r.  Lyllmni,  2  Johns.  Glk  441.  A  chargeable  with  notice  of  the  anit.'' 
bill  had  been  filed  againat  one  Win-  In  Leitoh  t.  Wella,  48  Barb.  637,  the 
ter,  who  held  land  aa  tmstee  for  the  aupreme  court  of  New  York  applied 
plainti4  charging  a  breach  of  trust;  the  same  rule  to  a  pnrchaaer  of  atoeks 
and  an  injunction  waa  iaaued  reatrain*  during  the  pendency  of  a  aimilar  anit; 
ing  W.  m>m  disposing  of  such  trust  but  this  decision  waa  revened  on  ap- 
proper^  or  proceeda  uiereol  Pend*  peal:  Leitch  t.  Wells^  48  N.  Y.  68S. 
ing  this  suitk  W.  sold  and  conveyed  a  The  court  of  appeala  did  not  decide, 
parcel  of  the  trust  land,  and  took  howcTer,  that  the  rule  cannot  apply 
back  a  bond  and  mortgage  for  the  to  atocka.  The  rule  aeema  alao  to 
price.  These  securities  he  assigned  have  been  held  applicable,  by  Judge 
to  Lylbnm,  who  paid  Talne  for  them.  Story,  to  a  suit  brought  for  the  settle- 
and  had  no  actual  notice  of  the  i>end-  ment  of  partnership  affiura,  and  to 
ing  anit  aeainst  W.  The  plaintiff  enforce  the  partner^  lien  upon  prop- 
thereupon  Sled  thia  aupplemental  bill  erty  of  the  firm:  Uoxie  ▼.  Garr,  1 
against  L.  and  W.  to  reach  the  bond  Sum.  173;  Dresser  t.  Wood,  15  Kan. 
and  mortgage  ao  transferred.    Chan*  344. 

cellor  KeuC  after  aaying  that  the  ^The  evident  reasons  for  this  dis- 
plain  tiff's  right  to  relief  against  1$,  tinotion  are  based  upon  the  exigencies 
depended  entirely  upon  the  former  of  commerce^  and  the  familiar  doc- 
BUit  beinff  constructive  notice  to  L.,  trtnea  respecting  negotiable  paper: 
proceeded:  "The  object  of  that  anit  Murray  v.  ijylbum,  2  Johns.  Oh.  441, 
was  to  take  the  whole  subject  of  the  per  Kent,  C.;  Leitch  v.  Wells,  48 
trust  out  of  W.*s  hands,  together  with  K.  Y.  586;  Stone  v.  Elliott,  11  Ohio 
aU  tiie  papers  and  securities  relating  St.  252,  260;  Winaton  v.  Westfeldt, 
thereto.  If  W.  had  held  a  number  22  Ala.  760;  58  Am.  Dec  278;  Kieffer 
of  mortgagee  and  other  aecuritiea  in  Bhler,  18  Pa.  St.  888»  391;  EQbemian 
tmat»  when  the  auit  waa  commenced.  Bank  v.  Bverman,  52  Miaa.  600;  May* 
it  would  not  be  pretended  that  he  berry  v.  Morris,  62  Abk  113.  [See 
might  safely  defeat  the  object  of  the  also  Oarroll  Go.  v.  Smith,  111  U.  S. 
suit  and  the  justice  of  the  court  by  662;  Warren  Co.  v.  Marcy,  97  U.  8. 
aeUinff  these  securities.  If  he  pos-  96.]  As  to  the  effect  of  a  *'  creditor'a 
aessed  caah,  as  proceeds  of  the  trust  suit^"  and  how  far  it  operates  as  no> 
estate,  or  negotiable  paper  not  due,  or  tice  to  a  purchaser  pendente  Ute  of 
perhapB  movSbU  j>er$onal  property,  eueh  property  which  it  daima  to  reach  by 
a$  hoTMif  oaUU,  gramf  etc,  I  am  not  means  of  an  equitable  lien,  aee  Mo- 
prepared  to  say  the  rule  ie  to  be  car^  Dermutt  v.  Strong,  4  Johna.  Oh.  687; 
ried  so  far  as  to  affect  such  sales.  Hadden  v.  Spader,  20  Johna.  654; 
The  safety  of  commercial  dealings  Weed  v.  Pierce,  9  Cow.  722;  Edmea- 
would  require  a  limitation  of  the  rule;  ton  v.  Lyde,  1  Paige,  637;  19  Anu 
but  bonds  and  mortgages  are  not  the  Dea  454;  Coming  v.  White,  2  Paige, 
subjects  of  ordinary  commerce,  and  667;  22  Am.  Dec.  669;  Famham  t. 
they  formed  one  of  the  specific  sub*  Campbell,  10  Paige,  598;  Miller  t. 
jects  of  the  suit  against  W.  If  the  Sherry,  2  WalL  237;  United  Statea 
trustee,  pending  the  suit,  changed  the  Bank  v.  Burke,  4  Blackf,  141;  Norton 
land  into  personal  aecnrity,  I  see  no  v.  Birge,  35  Conn.  250;  Watson  t. 
good  reason  why  the  ceetm  que  truai  Wilson,  2  Dana,  406;  26  Am.  Dea 
should  not  be  at  liberty  to  affirm  the  459;  Blake  v.  Bigelow,  5  Ga.  437;  Mo- 
aale,  and  take  the  security;  and  who-  Cutohen  v.  Miller,  31  Miaa.  66. 
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S  637.  What  Fersoxui  are  Affected  by  the  Notice.  — 
Assuming  that  all  the  foregoing  requisites  exist,  the  con* 
stmctiye  notice  by  the  pendency  of  the  suit  extends  only 
to  those  who  derive  title /rom  a  party  or  privy  pendente  lUe. 
A  purchaser  of  the  very  land  described  in  the  pleadings 
from  one  who  is  not  a  party  to  the  suit,  or  a  privy  to 
such  party,  is  never  chargeable  with  the  constructive 
notice.^  If,  however,  a  person  has  acquired  a  prior  right 
to  the  specific  land,  the  commencement  of  a  suit  affecting 
the  same  land  will  not  invalidate  any  act  which  he  may 
subsequently  do  in  pursuance  of  such  antecedent  right, 
or  for  the  purpose  of  carrying  it  into  effect.* 

1  Miner  t.  Sherry,  2   WalL    237;  into  poMesdon  advonelj  to  all  the 

Stayreflsnt  ▼.  Hone,  1  Sand.  Ch.  419;  parties:  Irving  ▼.  Cnnntngham,  77  Oal. 

StaTTennt  t.  Hall,  2  Barb.  Gh.  161;  62.] 

Parka  ▼.  Jackaon,  11  Wend.  442;  25  >  Farmera'  Kat  Bank  t.  Ileteher, 

Am.  Deo.  656;  Frenoh  ▼.  The  Loyal  44  Iow%  252;  Stayreaant  ▼.  Hone»  1 

Co..  5  Leigh,  627;  darkaony.  Morgan,  Sand.  Ch.  419;  Stayveaant  r.  HiOl,  2 

6  Bw  Moo.  441;  Soarlet  t.  Oorham,  28  BarK  Ch.  151;  Parks  v.  Jackson,  II 

DL  319;  Panona  t.  Hoyt,  24  Iowa,  Wend.  442;  26  Am.  Dea  666;  Clark- 

154;  HerringUm  ▼.  Herrington,  27  Mo.  son  v.  Morgan,  6  B.  Mon.  441;  Trim- 

660;  [SpragneT.  White,  78  Iowa,  670.]  ble  v.  Boothby,  14  Ohio^  109;  46  Am. 

In    Miller  v.  Sherry,  2   WalL  237,  Dea  626;  Gibler  r.  Trimble,  14  Ohi^ 

Swayne,  J.,  said:  "Another  reason  323.    For  example,  the  bringing  a  anii 

why  the  bill  eoold  not  operate  aa  oon«  againat  A  aa  the  owner  of  lanoTia  not 

stmctiTe  notice^ — Williama,  who  held  notioe  to  B,  a  prior  yendee  from  A, 

the  legal  title,  wae  not  a  party.    We  who  ia  in  aiotnai  poaaeasion,  and  will 

apprehend  that  to  affect  a  peraon  aa  a  not  preyent  him  from  anbaeqnentl j 

pnrchaaer  pendnUe  /ite,  it  is  neoeasary  taking  the  necessary  stepa  to  com- 

to  ahow  that  the  holder  of  the  legal  plete  the  pnrchaae  and  obtain  a  deed 

title  was  impleaded  before  the  pur-  of  oonyeyanoe.     ()!nina  a  statotory  fit 

chaae  which  la  to  be  set  aaide."    In  penderu  is  ineffectnal  againat  a  rnort* 

Brnndage  y.  Bigga^  26  Ohio  St.  652;  gagee  whoee  mortgage  antedated  the 

656,  the  defendant,  by  a  orosa-com-  notice,  although  it  waa  not  recorded 

plaint^  aet  vp  an  equitable  intereat  in  until  after  the  notice  waa  filed:  Ham- 

the  laud,  the  legal  title  to  which  waa  mond  y.  Paxton,  68  Mich.  393.    And 

in  the  plaintiff 'a  wife.    She  waa  made  where  land  is  aold  to  a  bona  /de  pur- 

a  party  in  thia  crosa-complaint,  and  ehaser,  and  suit  ia  subsequently  brought 

applied  by  her  attorney  and  obtained  against  the  yendor  for  the  recovery  of 

leaye  from  the  oonrt  to  answer.    The  the  property,  thia  will  not  affect  the 

hnabaad  and  wife,  pendenU  UU^  united  yendee  under  the  doctrine  of  JU  pei^ 

in  a  oonveyanoe  of  the  land  to  A,  who  dem.    Nor  will  anoh  anit  adyeraely 

paid  yalue^  and  had  no  actual  notice  affect  a  purohaaer  from  auoh  yendee^ 

of  the  suit.    Held,  that  the  wife  waa  although  the  purchaser  might  haye 

a  party;  that  A  waa  a  purchaser  from  been  Siargaable  with  notice  of  the 

a  party,  and  had  conatructive  notice  pending  auit:  Planters'  Lomi  and  Say* 

and  was  bound  by  the  result  of  the  &auk  y.  Johnson,  700*.  3(X2.  Tooper- 

suit.     Fuller  y.  Scribner,   76  N.  Y.  ate  as  notice,  the  purohaee  must  l»ye 

190,  holda  that  the  notice  binda  a  sub-  been  make  from  one  who  waa  a  party 

sequent  Judgment  creditor  of  a  party  to  the  auit  at  the  time,  and  it  ia  not 

whose  judgment  would  otherwise  be  enough  if   he  be  brought  in  after- 

an  encumbrance.    [The  statutory  no*  wards:    Marohbanka    y«    Banki^    44 

tica  does  not  affect  persona  who  enter  Ark.  48.] 
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g  638.  To  a  Fnrcliaser  from  Either  Litigant  Party.  — 
The  question  yet  remains  whether  the  rule  of  construct- 
ive notice  applies  to  a  purchaser  pendente  lite  from  either 
party  to  the  litigation.  The  principle  upon  which  the 
doctrine  is  hased,  and  all  the  reasons  of  policy  by  which 
it  is  supportedi  clearly  extend  alike  to  both  the  litigants. 
In  the  great  majority  of  instances,  it  has  undoubtedly 
been  a  purchaser  from  the  defendant  who  has  been 
charged  with  the  constructive  notice.  The  plaintiff, 
however,  is  equally  prevented  from  alienating  the  sub- 
ject-matter of  the  controversy,  to  the  prejudice  of  the 
defendant,  wherever,  from  the  nature  of  the  suit,  he  might 
have  in  the  result,  by  the  final  decree,  a  right  established 
as  against  the  plaintiff.^  Finally,  is  a  purchaser  from 
one  defendant  pendente  lite  affected  by  the  right  of  an- 
other defendant  in  the  same  suit?  This  special  question 
has,  upon  careful  consideration,  been  answered  in  the 
negative.  It  has  been  held  that  where  a  person  without 
actual  notice  of  a  suit  purchases  from  one  of  the  defend- 
ants property  which  is  the  subject  of  it,  he  is  not,  in 
consequence  of  the  pendency  of  the  suit,  affected  by  an 
equitable  title  of  another  defendant  which  appears  on  the 
face  of  the  proceedings,  but  of  which  he  has  no  notice, 
and  to  which  it  is  not  necessary  for  any  purposes  of  the 
suit  to  give  effect.' 

§  639.  The  Statutory  Notice  of  Lis  Pendens. — The 
general  rule  concerning  constructive  notice  by  lie  pendens, 
although  firmly  settled,  has  always  been  regarded  by  the 
courts  as  a  very  harsh  one  in  its  application  to  bona  fide 
purchasers  for  value;  it  has  only  been  tolerated  from  the 
supposed  necessity.    It  has  not   been  a  favorite  with 

^  For  azampla,  in  a  niit  brought  by  Bellamy  t.  Sabine,  1  De  Gezft  J.  666» 

a  devisee  affainet  the  heire,  to  eitab-  680,  per  Lord  Cranworth. 

Uih  a  will,  the  final  decree  mifl^t  de-  '  Bellamy  t.  Sabine,  1  De  Oez  ft  J. 

olare  the  deviae  void  and  estabSih  tfaa  666.    The  fnll  court  of  ffV^  ^  ohan* 

title  oi   the  defendant.     Plainly,  in  eery,  liord  Cfaanoellor  Cranworth  and 

raoh  a  ease,  the  plaintiff  cannot  aUen*  Lord  Jnetioee  Knight  Bmoe  and  Tiu>« 

ate  the  land  penaente  lite,  and  thus  ont  ner,  held  that  the  ease  did  not  eome 

off  the  defendant's  poesible  ultimate  either  within  the  principle  of  the  ndo 

fightss    Qarth  ▼•  Ward,  2  Atk.  174;  nor  within  the  aathoritMS, 
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courts  of  equitji  and  has  never  been  enlarged  in  its 
operation  beyond  its  well-settled  limits.^  These  consid- 
orations  have  led  the  English  Parliament  and  the  legis- 
latures of  many  states  to  interfere,  and  to  create  most 
important  statutory  modifications  and  restrictions.  It 
should  be  obserred  that  wherever  the  terms  of  these 
statutes,  and  the  alterations  made  by  them,  apply  only  to 
suits  concerning  real  estate,  which  is  true  in  much  of  the 
state  legislation, — the  rule  as  to  suits  concerning  per« 
sonal  property  remains  unchanged,  the  same  as  at  the 
common  law.' 

§  640.  Modem  Statutory  Provisions. — By  the  English 
statute,  a  pending  suit  will  not  affect  a  purchaser  for  value 
and  without  express  notice,  unless  a  notice  of  lis  pendens 
has  been  properly  registered  in  compliance  with  the  stat- 
utory directions.*  One  quite  general  type  of  the  American 
statutes  enacts  that  in  every  suit  relating  to  or  affecting 
real  estate  the  plaintiff  may  at  the  time  of  commencing 
the  action,  or  afterwards,  prior  to  final  judgment,  file  or 
procure  to  be  recorded  in  the  clerk's  or  recorder's  ofSce 
of  the  county  in  which  the  land  is  situated  a  written 
notice  describing  the  lands  affected  and  the  general  na- 
ture of  the  action,  and  that  no  suit  concerning  real  estate 
shall  be  notice  to  a  purchaser  pendente  lite  for  value  and 
without  actual  notice  imless  and  until  such  a  notice  of 
Ui  pendens  has  been  thus  filed  or  recorded/    The  terms 

>  See  Luteh  t.  WMi^  48  K.  T.  686^  ih«  pondeneT  •!  th«  niit  ware  regit* 

109,  per  Barl,  J.;  Hay  den  ▼•  Baeklin^  tared,  and  that  the  registered  notio* 

9  Paige»  612,  per  Waiwor^  C.  ilKmld  become  Toid  at  the  end  of  fivei 

'  Letteh  T.  Welle,  48  N.  Y.  685^  60S;  yean,  anleai  it  thonld  be  re-regie- 

f&t  Hnnt;  J,    Speaking  of  the  etatnta  tared.] 

m  Hew  York,  m&  leamed  Jndga  aayas  *  Kern  TariL^Goda  Proa,  aea  132- 

"Xhia  relaxation  of  a  rigorons  rue  (old  code);  Code  Git.  Proo.  (new  code),, 

appliea  to  real  aatate  only,  and  aa  to  bliaa'a  ed.,  toL  2,  n.  104,  aea  1670. 

penonal  property  the  rala  remaina  aa  (7al[/bmia.  —  Coae  Oir.  Proa  1880,. 

at  the  oommon  law. "  p.  142,  aea  409.   [See  Pearson  t.  Greedy 

*  SUtiL  2  ft  8  YM.,  a  II,  aea  7.  }8  OaL   144.    Under   the  Galifomia 

[By  this  aet^  aa  amended  by  18  ft  19  atatute,  a  party  acquiring  a  homestead 

Viet.,  a  15,  it  is  proTided  that  a  tt§  intereat  in  property  aftor  filing  a  fit 

poMEeas  ahonld  not  bind  a  porohaaer  pendem  ia  a  porcbaaer,  and  cEarged 

«r  mortgagee  oencieiiftliCi^  without  ex-  with  oonatmotiTa  notice:   Roach  ▼. 

frees  notice  thareof,  nnleaa  a  notice  of  BiTaraida  W.  Ca,  74  OaL  268.    Hm 


§  640  EQUITY  jrURISPBUDENCB.  888 

of  these  statutes  apply  alike  to  legal  and  to  equitable 
actions.  The  second  type  of  these  statutes  differs  from 
the  former  one  only  in  the  provisions  being  more  general, 
and  eictending  to  all  suits  which  could  possibly  furnish 
an  occasion  for  the  operation  of  the  original  doctrine. 
The  constructive  notice  in  all  actions  to  which  the  equi- 
table rule  would  have  applied  is  made  to  depend  upon  the 
filing  or  recording  of  a  proper  notice.^  It  is  only  neces- 
sary to  add  that  all  the  special  rules  collected  in  the  fore- 
going paragraphs  concerning  the  commencement  of  the 
lis  pendenSf  its  continuance  as  long  as  the  suit  is  diligently 
prosecuted,  its  termination  by  the  final  judgment  which 
ends  the  action,  the  sufficient  description  or  identification 
of  the  subject-matter  by  the  allegations  of  the  pleadings, 
and  the  persons  who  are  affected  by  the  constructive 

notioe  does  not  affeot   penoni  who  677,  leo.  6;  [Brightly'a  Pordon'i  Dig. 

enter  into  poMession  advenely  to  all  1883,  p.  641,  aeo.  24.] 

the  partiea  to  the  action  in  which  the  Jihode  hland,  — Gen.  State.  1S72,  p. 

notice  ia  filed:  Irving  ▼.  Cunningham,  456,  aeo.  12;  [Pub.  Stata.  1882;  p.  567, 

77  Gal.  52.]  aeo.  12.] 

[(7o2brcuio.^Code  Proc.   1890,  aeo.  South  CarvSno.  _  Rev.  State.  1878» 

36.]  p.  600,  aea  155;  [Code  Ciy.  Proo.  1882; 

CcwMe^eut.  —Rot.  State.   1875,  p.  aee.  153.] 

402,  aeo.  4;  [Gen.   StaU.  1888,  aeo.  Ftr^nio.  —  Code  1860,  p.  770,  aeo. 

916.]  5;   [Code  1887.   aeo.   8566;   Horn  ▼. 

llUnovi,  —Rer.  Stata.  1880,  p.  149,  Kelly,  79  Va.  415.] 

aec  9;  (Hurd'a  Rev.  Stata.  1889,  a  11,  We^  Virginia.  — 2ReT.  Stota.  1S79, 

aeo.  9.]  p.  932,  aea  14. 

Iowa,  ^2  Rer.  Code  1880,  p.  664,  ITtsooTMtii.  —  2  Rev.  Stata.  1871,  p. 

aecs.    2628,    2629;    [McClain'a    Code,  1428,  aec.  7;  [&iborn  and  Berrymaifa 

1888,  aeca.  3834,  3835.]  Stota.  1889,  aea  3187.] 

Michigan,  ^2  Comp.  Lawa  1871,  p.  '  In  some  of  theae  atotatea  the  oper- 
1535,  aec.  29;  p.  1805,  sec.  10;  [How-  ation  of  the  atotutory  notioe  ia  con- 
ell's  State.  1882,  aeca.  6619,  7995.]  fined  to  particnlar  kinda  of  peraonal 

Minnedota.  ^GesL   Stata.   1878^    p.  property. 

819,800.34.  Katuat. — Dasaler'a    Comp.    Lawa 

Miesouru  —  Winalow'a   Code   Proa  1881,  p.  612  [1885,  o,  80],  aea  81. 

1879,  p.  103,  aea  420.  jtfaina  — Rev.  Stats.  1871,  p.  620^ 

Nevada,  ^StaAm,  1869,  p.  215,  aea  aea  24;  p.  626,  aea  56;  [1883,  a  81» 

128.  aecs.  24,  59.] 

New  •Tera^.  ^Rev.  1877,  p.  49,  aea  MaseachuaeUa.  ^Gen.   Stota    1800^ 

43.  p.  626,  aea  51;  p.  627,  aea  57;  alao 

North  Caroiffus.— Code  Civ.  Pfoa  Snpp.  1860,  p.  12,  sec.  1;  Sapp.  1878^ 

1868,  p.  36,  aea  90.  p.  46,  sea  1;  [Pnb.  Stoto  1882,  a  128^ 

OAio.  — 2  Rev.  Stoto  1880,  p.  1233,  aea  13.] 

aea  5056;  [Benton  v.  Shafer,  47  Ohio  New  ffanu>ahire.^Qea.lmwM  1878^ 

St  117.]  p.  518,  aea  3;  p.  519,  sea  16. 

0r«svm.  —  Code  CiT.  Proa  1863,  p.  Fermont.  —  Gen.  Stoto  1870,  p.  294^ 

38,  sea  149.  aea  37;  p.  997,  aea  1;  [Rev.  Laws 

PemwylmmkL  —  Dnnlop'a   Dig.,    p.  1880,  aea  874.] 
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notice^  are  still  in  force^  and  apply  to  all  cases  which 
come  within  the  operation  of  the  statutory  provisions.^ 

§  641.    6.  By  Judgments.  —  By  the  original  doctrine  of 
equity^  independent  of  all  statutory  changeSi  it  was  settled 
that  a  final  judgment  or  decree  hy  which  the  lis  pendens 
is  ended  and  the  controversy  is  terminated  was  not  a 
constructive  notice  to  persons  not  parties  to  the  suit,' 
except  to  a  purchaser  pendente  lite}    It  should   he  re- 
membered in  this  connection  that  a  decree  in  chancery 
originally  acted  only  upon  the  person  of  a  defendant,  and 
did  not  create  any  interest  or  title  in  or  lien  upon  the 
property  affected  by  the  suit*     While  this  Original  rule 
was  still  unmodified  by  statutCi  a  purchaser  of  the  prop- 
erty affected  hy  a  judgment,  even  though  it  was  not  dock- 
eted, would  he  hound  hy  it,  provided  he  had,  prior  to  the 
purchase,  received  actual  notice  of  it.*    If  it  was  shown 
that  a  subsequent  purchaser  had  made  a  search  for 
judgments,  actual  notice  of  an  existing  judgment  might 
also  be  inferred  from  that  fact.*    The  British  Parliament 
has,  within  the  past  generation,  completely  changed  the 
original  law  concerning  the  effect  of  judgments,  and  has 

>  See,  u  illastratioiu,  Todd  ▼.  Oat-  Bivenide  W.  Co.,  74  Oal.  283;  Beaton 

Uw,  79  N.  C.  2.35;  Majors  ▼.  Cowell,  t.  Shafer,  47  Ohio  St.  117.] 

61  GaL  478;  Dresser  ▼.  Wood,  15  Kan.  '  Worsley  v.  Earl  of  Scarborough* 

344;  Mills  T.   Bliss,  55  N.   Y.   139;  8  Atk.  392;  Chnrchil  t.  Orore,  1  Oh. 

Sheridan  t.  Andrews,  49  N.  Y.  478;  Cas.  35;  Freem.    Oh.    176;   Lane  t. 

Brown  ▼.  Goodwin,  75  N.  Y.  409;  Jackson,  20  Bear.  635;  Let  t.  Green. 

MitcheU  T.  Smith,  53  N.  Y.  413;  Ay-  6  De  Gex,  M.  k  G.  155. 

raalt  ▼.  Mnrphy,  54  N.  Y.  203;  Fuller  *  The  nottoe  then  arose  from  the 

T.  Scribner,  76  N.  Y.  190;  Paee  t.  M»  pendent,  and  not  by  Tirtne  of  any 

Waring,  76  N.  Y.  463;  Farmers' Mat  particalar  attribute  of  the  judgment 

Bank  ▼.  Fletcher,  44  Iowa,  252;  Stuy-  itself.    See  ante,  8§  683^  634,  on  the 

▼esant  t.  Hall,  2  Barb.  Ch.  151;  Sfcuy-  effect  of  a  fi*  pendene. 

▼esant  ▼.   Hone,    1   Sand.   Ch.    419;  *  See  Lee  r.  Green,  6  De  Gez,  M.  ft 

White  ▼.  Perry,  14  W.  Va.  66;  May*  G.  155,  168,  per  Oranworth,  h,  O. 

berry  ▼.  Morris,  62  Ala.  113;  Tred*  *  Davis    t.    Strathmore,    16    Yes. 

way  T.  McDonald,  51  Iowa,  663;  JTones  419. 

T.  McNarrin,  68  Me.  334;  28  Am.  Ben.  *  Procter  t.  Cooper,  2  Drew.  1;  IS 

66;  Weeks  t.  Tomes,  16  Hun,  349;  Jnr.  444;  1  Jnr.,  N.  S.,  149.    As  to 

Jaffray  ▼.  Brown,  17  Hun,  675;  Drake  the  effect  of  notioe  or  want  of  notioe 

T.  Crowell,  40  N.  J.  L.  58.    [See  also  of  ft  registered  judgment  upon  a  pur- 


Hayes  ▼.  Nourse,  114  N.  Y.  607 
Horey  t.  EUiott,  118  N.  Y.  132 
Valentine  t.  Austin,  124  N.  Y.  400 


eimser,  see  Bjiighty.  Pocock,  24  Beav. 
436;  Gkremors  of  the  Gray  Coat  Hoe- 
pital  ▼.  Westminster  eto.  Comm'rs,  1 
Spngne  v.  White,  73  Iowa,  670;  Pear*    t>e  Gex  &  J.  531;  Frew  ▼•  fie««,  4 
ton  ▼,  Creed,  78  CaL  144;  Roach  ▼.    De  Gez,  M.  k  G.  495, 
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adopted  another  policy  for  England  and  Ireland,  which  is 
carried  out  hj  very  stringent  statutory  enactments.  By  a 
progressive  series  of  statutes,  a  system  of  registration  has 
been  established  for  all  judgments  and  decrees;  if  duly 
registered  within  the  times  and  in  the  modes  prescribed 
by  the  statutes,  they  operate  as  constructive  notice;  all 
judgments  and  decrees  not  thus  duly  registered  within 
the  times  and  in  the  manner  prescribed  are  declared  to  be 
void  or  to  lose  their  priority,  both  in  law  and  in  equity, 
as  against  subsequent  purchasers,  mortgagees,  and  cred- 
itors, notwithstanding  any  notice  which  the  latter-named 
persons  may  have  had.^  Under  these  statutes,  no  notice, 
either  constructive  or  actual,  can  take  the  place  of  a  reg- 
ular registry.  A  subsequent  purchaser,  mortgagee,  or 
creditor  obtaining  an  interest  in  or  claim  on  the  land, 
where  the  prior  judgment  or  decree  was  not  properly 
registered  in  pursuance  of  the  statute,  is  protected,  even 
though  he  had  received  the  most  complete  actual  notice 
of  such  judgment  or  decree.  The  legislative  policy  is, 
that  a  purchaser  or  encumbrancer  should  not  be  obliged 
to  look  beyond  the  official  records  or  books  of  registry; 
if  a  faithful  search  discloses  no  judgment,  the  statute  has 
made  him  absolutely  secure.* 

*  See  the  followinff  Engliah  itatatest  of  anjr  raeh  Judgment^  decree,  erdar, 

1  ft  2  Viot,  0. 110;  2  &  3  Viot,  o.  11;  3  or  rnle  to  any  sneb  porohaser,  mort- 

k  4  Viot.,  o.  S2;  18  ft  19  Vioi.,  e.  15;  23  gagee,  or  ereditor  in  any  wise  notwith« 

ft24Viet.,o.38;27ft2SViot.»cll2.  standing. "    The  next  aeotion  (leo.  6  of 

At  an  iUnatration  of  the  proYiaions  of  the  eame  act  of  IS  ft  19  Viet,  o.  16), 

theaestatates  and  of  the  lyetem  which  after  redting  proTirions  of  tiie  prior 

they  eitablidi,  I  quote  a  part  of  aeo*  ctatntea,  and  explaining   the   aame, 

tion4of  theactof  18ftl9viet,  e.  15.  addst  "So  that  nottoeof  any  jndff. 

After  reciting  the  provinona  of  the  ment,    decree,    or    role    not    duy 

act  of  1  ft  2  viot.,  o.  110,  as  enlarged  registered  shall  not  arail  afiainat  par- 

by  theact  of  Sft^Yict.,  e.  82,  said  see-  chasers,  mortgagees,  or  ereditors  aa  to 

tion  enacta  "  tiiat  no  jadsment  or  de*  lands,  tenementa,  or  hereditaments." 

eree,  order  or  rale,  which  might  be  *  Qreayes  v.  Tofield,  I*  B.  14  Oh. 

reffistered  under  said  act  of  the  first  DIt.  563,    566,  per   Jessel,  M.   K; 

anaseoond  years  ef  her  Majesty  shall  p^  571,    per  James,  L.  J.;  p.  876» 

affect  any  landi^  tenements,  or  here-  per  Baggallay,  L.  J.;  Lee  t.  Green, 

ditamenta,  at  law  or  in  equity,  as  to  o  De  Gez,  M.  ft  G.  165, 168,  per  Gran- 

pnrohasers,  mortgagees,  or  creditors,  worth,  L.  0.;  Beavan  v.  Bui  of  Gx« 

nnlssB  and  until  sneh  a  memorandom  ford,  6  De  Gez,  M.  ft  G,  49^  499, 600; 

or  minnto  aa  in  the  said  act  mentioned  Hickson  ▼.  Oollis,  1  Jones  ft  iL  94» 

shall  hare  besn  left  with  the  proper  113,  per  Lord  St  Leonards;  Shaw  ▼. 

offioer  oi  the  proper  ooort^  any  notice  Neale^  6  H.  li  Gas.  681;  leTorsuig  99 
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§  642.     American   Legislation.  —  A   statutory  policy 
with  respect  to  judgments  has  also  been  adopted  in  this 
country,  which  is  substantially  the  same  throughout  all 
the  states.     The  state  statutes  have  generally  provided, 
with  variations  in  the  detail,  a  mode  of  docketing  judg- 
ments at  law;  and  the  same  method  has  been  extended 
in  many  states  to  equitable  decrees  and  judgments  for 
the  recovery  of  money.    This  docketed  judgment  or  de- 
cree is  generally  made  a  lien,  for  a  prescribed  period  of 
time,  upon  all  lands  of  the  judgment  debtor  situated 
within  the  same  county,  and  a  constructive  notice  to  all 
subsequent  purchasers  and  encumbrancers  of  such  lands. 
Intended    purchasers  or    encumbrancers   are  therefore 
obliged,  for  their  own  protection,  to  make  a  search  of  the 
official  records  over  the  period  during  which  the  statu- 
tory effect  is  given  to  the  docketed  judgment.    In  many 
of  the  states  provision  is  also  made  by  the  statutes  for  the 
registration  or  recording  of  equitable  decrees,  and  for  the 
effect  of  such  recording  or  registration  upon  those  per- 
sons  who  subsequently  acquired  interests  in  the  property 
covered  by  the  decree. 

§  643.  In '  giving  an  interpretation  to  these  statutes 
concerning  the  docketing  of  judgments  and  registration 
of  decrees,  and  in  determining  the  questions  which 
have  arisen  therefrom  concerning  the  constructive  notice 
created  by  the  docket  or  record,  and  concerning  any 
notice  which  may  supply  the  waut  of  a  proper  docket 
01  record,  rules  have  been  adopted  in  the  various  states 
quite  analogous  to  those  established  by  the  courts  with 
reference  to  the  recording  or  registration  of  deeds,  mort* 
gages,  and  other  instruments.  The  statement  and  dis- 
cussion of  these  rules  and  of  the  questions  connected 
therewith,  so  far  as  they  fall  within  the  domain  of  equity, 

B«ty.  107.     Tor  the  itatatoffy  tyrtem  ▼.  Collu,  1  Jonet  ft  I*  H 118;  Eyre  ▼• 

of  ngiftntioii  aitabliahed  in  Ireland.  MoDowell,  9  H.  li  Cm.  619;  sea  aIm 

iM  the  foUowing  Mte:  8  ft  4  Viot,  e.  the  Bngliah  editor's  note  to  Le  Neve 

105;  11  ft  12 Viet, a  120;  18 ft  14 Viot,  T.  La  Nere,  2  Lead.   Gas.   Bq.»  4tli 

«* »;MftS6 Yiot»  tt.  72;  and  Hiokaon  Am.  ed.»  Moe.  140,  141,  14S. 
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will  therefore  find  their  proper  place  under  the  next  fol- 
lowing section  concerning  priorities.^ 

§  644.  6.  By  Registration  or  Recording  of  Instni- 
ments.  —  The  subject  to  be  considered  under  this  subdi- 
vision is  one  of  the  highest  practical  importance^  both  at 
law  and  in  equity,  throughout  all  the  American  states. 
While  the  decisions  of  the  English  courts  growing  out  of 
the  local  registration  statutes  of  that  .country  are  few,  and 
of  little  assistance  to  the  American  lawyer,  those  arising 
under  our  own  statutory  system  are  exceedingly  numer- 
ous, and  often  involve  questions  of  great  magnitude  and 
difficulty.  Many  of  the  questions  suggested  by  these  re- 
cording acts,  and  among  them  those  which  are  the  most 
difficult,  and  which  have  occasioned  the  greatest  conflict 
of  judicial  opinion,  properly  belong  to  the  general  subject 
of  priorities,  and  will  be  examined  in  the  subsequent  sec- 
tions which  treat  of  Priorities  and  the  EfiFects  of  Notice, 
and  of  Purchasers  in  Good  Faith  without  Notice.  In 
the  present  subdivision  I  shall  simply  consider  the  effect 
of  the  statutory  record  as  a  notice;  when,  how  far,  and  of 
what  the  record  is  a  notice;  and  when  and  how  far  any 
other  notice  may  supply  the  want  of  that  created  by  a 
statutory  registration.  The  whole  discussion  will  be  sep- 
arated into  the  following  subordinate  heads:  1.  Statement 
of  the  statutory  system;  2.  General  theory,  object,  and 
scope  of  the  statutes;  3.  Requisites  of  the  record,  in  order 
that  it  may  be  a  constructive  notice;  4.  Of  what  the  rec- 
ord is  a  constructive  notice;  5.  To  whom  it  is  a  notice; 
6.  Effect  of  other  kinds  of  notice  in  the  absence  of  a  rec- 
ord; 7.  What  kind  of  notice  is  sufficient  to  produce  such 
effect;  8.  Judgments  under  the  recording  acts. 

§645.  (1)  The  Statutory  System  in  England. — No  gen- 
eral system  of  registration  has  ever  been  adopted  in  Eng- 
land. For  certain  special  reasons,  however,  local  statutes 
were  passed  early  in  the  last  century  providing  for  a 
registration  in  two  or  three  counties  or  parts  of  counties. 

>  Sm  iHM^  8S  721-721, 
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Other  statutes  have  extended  the  method  of  registration 
into  Ireland.    The  provisions  of  the  different  English 
statutes  are  the  same.    They  enact,  in  substance,  that  a 
''  memorial ''  of  all  deeds  and  conveyances  affecting  lands 
within  the  specified  county  may  be  registered  in  a  pre- 
scribed manner,  and  that  "  every  such  conveyance  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  a  valuable  consideration/'  un- 
less a  memorial  thereof  shall  be  registered  before  the  regis- 
tering of  a  memorial  of  the  conveyance  under  which  such 
subsequent  purchaser  or  mortgagee  shall  claim.^    It  will 
be  observed  that  this  language  providing  for  registration 
is  permissive,  not  compulsory;  and  nothing  is  said  con- 
cerning the  registry  operating  as  a  notice,  either  actual  or 
constructive^  to  subsequent  purchasers  and  encumbran« 
cers.    In  construing  this  statute,  the  English  courts  have 
given  a  broad  meaning  to  the  word  **  conveyance,"  in  the 
clause  which  provides  for  the  registration  of  any  **  deed  or 
conveyance/'    They  hold  that  it  denotes  any  instrument 
which  carries  from  one  person  to  another  an  interest, 
whether  legal  or  equitable,  in  land.    It  would  therefore 
embrace  any  instrument  in  writing,  though  not  under 
seal,  which  created  an  equitable  lien  or  charge,  as  well 
as  one  creating  an  estate.' 

*8ae  BMJatry  Aet  for  the  Wart  eompenad  to   «▼•  effect   to  il    In 

Kidinfif  of  Yorkshire,  2  &  8  Anne,  a  other  words,   the   prior   registry   in 

4;  Be^tttryAot  for  Middlesex,  7  Anne,  Ireland  is  a  conatryeUve  notioe  to  aU 

e.  120;  for  North  Riding  of  Yorkshire,  snhsetinent  purchasers.    In   this  re- 

3  G«o.  n.»  &  6;  for  Best  Riding  of  speot  the  Irish  act  is  the  same  in  its 

Yovkshure,  6  Anne.  &  35;  for  Kinnton*  scope  and  effect  as  the  American  svs« 

vpon-Hnll,  6  Anne,  c  36;  Irish  Regis-  tem.    See  the  following  cases,  which 

tiy  Act^  6  Anne,  e.  2.    There  is  a  giTe  a  construction  to  this  statntet 

very  nbstsntial   difference   between  BnsheU  t.  Bnehell,  1  Schoales  k  L.  98; 

the  wording  of  the  Irish  act  and  that  Latonohe  t.  Lord  Dnnsanj,  1  Schoales 

of  the  Sngliah  statntes,  and  it  more  &  L.  159,  160;  Thompson  t.  Simpson, 

membles  in  its  design  and  effect  the  1  Dm.  k  War.  459;  Drew  ▼.  Xord 

•yBtom  which  preyaus  in  the  United  Korbnry,  8  Jones  k  I*  267;  9  Lr.  Bq. 

Stotaa   It  ezpiessly  gives  an  absolute  171;  MiU  v.  Hill,  12  Lr.  Eq.  107;  8  H. 

priority  to  the  deed  or  conveyance  L.  Gas.  828;  Hunter  ▼.  Kennedy,  1  lr. 

nrtt  registsred,  and  a  subsequent  pur-  Oh.  148;  Corbett  ▼.  Cantillon,  5  lr.  Ch. 

ehaser  for  value  holding  the  legal  es-  126;  In  re  Driscoll,  1 1.  R.  Eq.  285;  2 

tato,  even  though  he  nas  no  actual  Lead.  Cas.  Eq.,  note  of  Englidn  editor, 

notioo  of  an  equitable  estate  previously  4th  Am.  ed. ,  119. 

regiatered,  is  nevertheless  bound  by        '  Credland  ▼.  Potter,  L.  R.  10  Ch« 

>o«b  prior  registered  interest^  and  8,  12,  per  Oaims,  Li  0.    A  mortgaga 
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§  646.  In  the  United  States. — While  there  is  some 
variation  in  the  detail  among  the  statutes  of  the  yarious 
states,  the  central  conception  and  essential  plan  of  the 
system  are  substantially  the  same  in  aU.  Many  of  the 
acts  provide  in  general  terms  for  the  recording  of  deedB 
and  conveyances;  others  specifically  enumerate  the  kinda 
of  writings  which  may  be  registered,  including  deeds, 
leasies,  mortgages,  assignments  of  mortgages  and  of  leases, 
agreements  for  the  purchase  and  sale  of  land,  and  in  fact 
all  species  of  written  instruments  by  which  any  estate, 
interest,  or  encumbrance,  legal  or  equitable,  in  or  upon 
land,  is  created  or  transferred.'    In  most  of  the  states  this 

hftd  been  giyen  which  proTided  for  is  abeolatel^  eMentud  to  any  cocraek 
f ntnre  adyanoes  to  be  made  by  the  nndentandmg  of  the  mlee  laid  donrm 
mortgagee,  and  for  his  being  seeored  by  the  ooorts.  The  deoisioiis  in  4mm 
by  it  with  respect  to  snch  adyanoes.  state  might  be  entirely  misleading  ik 
T\uM  mortgage  had  been  dnly  regis*  another  state,  unless  the  peooliar 
tered  under  the  West  Biding  act.  statutory  language  in  the  fint  wm 
The  mortffagee  made  a  subsequent  obseryed.  As  mentioned  in  the  tairtk 
further  adyance,  and  to  secure  its  seyeral  types  of  legislation  preyul  m 
payment  the  mortgagor  gaye  a  written  the  yarions  states.  I  haye  arranged 
instrument,  not  under  seal,  creating  a  the  statutes  into  dasses,  acoordinc  is 
further  charge  upon  the  premises,  these  types,  which  are  determined  hf 
The  question  arose  whether  this  in-  the  material  and  controlling  terms 
strument  should  have  been  registered  found  in  each.  The  statutes  of  eaok 
so  as  to  giye  the  mor^agee  priority  class  are  substantially  alike^  with 
oyer  a  subsequent  second  mortsage  respect  to  these  main  feature^  al- 
which  was  registered.  The  court  held  though  their  language  may  yary  oon- 
that  the  instrument  was  a  "conyey-  siderably.  In  almost  eyery  stats  it  is 
anoe,"  and  should  haye  been  registered,  enacted  that  filing  or  depositing  the 
Lord  Cairns  said:  "There  is  no  magi-  instrument  for  record  in  the  proper 
oal  meaning  in  the  word  'conyey-  office  has  the  same  effect  with  respect 
anoe ';  it  denotes  an  instrument  which  to  notice,  priority,  eta,  as  the  aotual 
carries  from  one  person  to  another  an  registration  produces.  * 
interest  in  land.  Now,  an  instrument  FirM  Class,  —No  period  is  speoified 
giving  to  a  person  a  charge  upon  laud  within  which  the  record  must  be 
giyes  him  an  interest  in  the  land;  if  made.  No  express  mention  is  made 
he  has  a  mortgage  already,  it  gives  of  notice,  actual  or  oonstruotiye,  im 
bim  a  further  interest;  and  so,  whether  place  of  a  record.  The  material  pro- 
made  in  fayor  of  a  person  who  has  al«  yision  is,  in  substance,  that  eyery  oca- 
ready  a  charge,  or  of  another  person,  yeyanoe  not  duly  recorded  shall  be 
it  is  a  conyeyance  of  an  interest  in  the  yoid  as  against  snbaeqaent  purchasers 
land."  I  see  no  reason  why  this  de-  or  mortgagees  in  good  faith  and  for  a 
cision  should  not  apply,  and  why  the  valuable  consideration  whoee  oon- 
same  interpretation  should  not  be  yeyanoe  is  first  duly  recorded.  In 
giyen,  to  the  word  "conveyance,"  several  of  tiiese  states,  eredUan  are 
when  it  is  used  in  the  analogous  joined  with  subsequent  purchasers. 
statutes  of  the  American  states.  In  some,  "  conyeyance  "  includes  eyery 
^  For  additional  cases  interpreting  instrument  affecting  land;  and  assiga- 
these  statutes,  see  post,  §  664.  Some  ments  of  mortgages  are  often  erpressly 
knowledge  of  the  material  portions  mentioned  in  statates  belonging  to  aU 
of    these    different   statutory  forms  the  classes. 
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language  antliorizing  a  regirtration  is  permissiTd  onljt 
but  in  a  few  of  thexn  it  is  yixtually  mandatory.    Every 


Nem  York  ^2  Rer.  Stato.,  |i.  1119,  Dakota,  — Rer*  Oodt  1877,  n.  S41, 

ie5;  1  Fay's  Dig.  of  Lawi  1876,  o.  Ma  671. 

680;  n  Her.  State.,  p.  762,  Ma.  87,  A;  JdaJuK  —  Rsr.  Lawi  1876,  p.  601. 

PL  766,  MM.  1  et  Mq.;  2BeT.  State.,  p.  Miehigam,  — Compb  Lawa  1871,  pp. 

286,  see.  61;  Laws  1826,  c  313;  Laws  1845,  1346,  mo.  428;  [HowsU's  State. 

1843,   e.  199;  4  Rst.  Stois.,  8th  sd.,  1882,  sm.  66I»J  8m  Doyle  ▼.  8ta¥6ii% 

246ej    8m  WMtbrook  ▼.  OImsod,  79  4  Mich.  87;  Wamsr  t.  Whittaksr,  6 

N.    xi  23,  and  msm  cited;  Jiidson  ▼•  Mich.  133;  72  Am.  Deei  66;  Barrows 

Dada,  79  K.  T.  373;  Pagay.  Wariog,  ▼•  Baaghinan,  9  Mioh.  218;  WUImz 

76  N.  Y.  463;  Lacustnne  etc.  Ca  ▼.  r.  Hill,  11  Mich.  286,  263;  Rood  sw 

Lake  Goaao  etc  Co.,  82  N.  7.  476;  Chapin,    Wslk,  Ch.  79;  Godfrey  ▼• 

Hoyt  ▼.  Thompson,  6  N.  Y.  347;  New-  Disbrow,  Walk.  Ch.  260;  [Ingalls  ▼. 

ton  T.  IIcLmo,  41  Barb.  285;  Schntl  Bond,  66  Mich.  838;  Heim  t.  BUis,  49 

T.  Laige^  6  Bsrb.  373;  Truscott  ▼.  Mich.  241;  Edwards  t.  MoKemao,  66 

King.  6  Barb.  346;  Fort  t.  Burch,  6  Mich.  621.] 

BarU  60;  [Bacon  t.  Van  Schoonhoyen,  Jfjimesota.  —  Stots.  1878,  p.  687,  <l 

87  N.  Y.  447;  Brewster  t.  Csrnes,  103  40,  mc.  21;  Smith  r.  GibMU,  15  Minn. 

N.  Y.  666;  Mutual  L.  Ins.  Co.  y.  Dake,  89,  99;  Coy  t.  Coy,  16  Minn.  119,  126; 

87  N.  Y.  ^7;  Aokerman  r.  Honsicker,  [Batman    ▼.  James,   34    Minn.  647; 

85  N.  Y.  49;  McPherson  t.  Rollins,  Byers  t.  Orensstein,  4^   Minn.   386; 

107  K.  Y.  822;  1  Am.  St.  Rep.  826.  Bailey  v.  6ri£Bn,  40  Minn.  819;  Mare- 

The  assignment  of  a  mortgage  is  within  ton  y.  Williams,  45  Minn.  116;  Gieb 

the  operation  of  the  stetnte:  Brewster  ▼.  Reynolds,  85  Minn.  331.] 

T.  Games,  103  N.  Y.  566;  Bacon  t.  JToafana.  —  Laws  1872,  pp.  400,  401. 

Van  Schoonhoyen,  87  N.  Y.  447.]  Nevada — Comp.  Laws  1878,  p.  38, 

Oi^onrio.  —  Ciy*  Code,  mos.  1107,  Mca.  252-264;  [Gen.  Stote.  1885,  see. 

1218-1217,2934,2935,2950.    8m  Odd  2595.]    8m  GreUefe   r.  Heilshon,  4 

Fellows'  Sar.  Bank  y.  Banton,  46  CaL  Key.  526. 

603;  McMinn  T.  O'Connor,  27  Cal.  238;  North     Oirvllna.  —  Battle's     Rer. 

Fogarty  T.  Sawyer,  23  CaL  570;  Wood-  1873,  p.  354,  c  85,  see.  12  [Code  1888, 

worth  T.  Gozman,  1  CaL  203;  Call  r.  sec   1254]:  Union  recorded,  eonyey- 

Hastings,  3  CaL  179;  Bird  y.  Dennison,  ance  is  yold  m  against  mrtditon  and 

7  ChJ.  297;  Chamberlain  y.  Bell,  7  CsL  subsequent  pnrohaeers  for  yalne.    Ko 

292;  68  Am.  Dee.  260;  Dennis  y.  Bur-  notiM  whaterer  wiU  take  the  plaM  of 

ritt,  6  CaL  670;  Hunter  y.  WatMU,  12  a  record:    Robiasoii  ▼.  WiUoughby, 

Cal.  363;  73  Am.  Dee.  543;  MeCabe  y.  70  N.  C.  858;  Fleming  t.  Burgin,  2 

Grey,  20  Cal.  509;  SnodgraM  r.  Rick-  Ired.   £q.   584;   LeggeU  t.  BuUook, 

etts,  13  Cat  359;  Landers  y.  Bolton,  Basb.  28i3;  [Killebrew  t.  Htnes,  104 

26  CkL  893;  Frey  y.  CUfford,  44  CaL  K.  a  182;  17  Am.  St.  Repi  672;  Hin- 

335;  Packard  y.  JohuMu,  51  CaL  545;  ton  r.  Leigh,  102  N.  O.  28;  Duke  y. 

WUcoxson  T.   Miller,    49   Cal.    193;  Markham,  106  K.  a  181;  18  Am.  St. 

Patterson  y.    Donner,  48   CaL  369;  Rep.  889;  Dayis  ▼•  Lucoe,  84  N.  a 

Long  T.  Dollarhide,  24  CaL  218;  Fair  m] 

y.  Steyenot.  29  CaL  486;  Mahoney  t.  Watldnfftan, ^Imwm  1859,  p.  299. 

Middleton,41CaL41;JonMy.  Marks,  TTiiooiwJii.— Rey.   Stets.    1871,  p. 

47  CaL  242;  Oltourke  y.  O'Connor,  89  1147,  sea  27  [Sanborn  and  Berryman^s 

CaL  442;  Smith  y.  Yole,  81  CaL  180;  Stet.  1889,  sec.  2241].    Sm  Ely  r.  WiU 

Thompeon  y.  Pioche.  44  CaL  606;  Law-  cox,  20  Wis.  551;  91  Am.  Dee.  436. 

ton  y.  Gordon,  87  CaL  202;  Vaasanlt  Possession  a  constmctiye  notiM:  Ely 

y.  Austin,  36  Cal.    691;  [Hassey  y.  ▼.  Wilcox,  20  Wis.  551;  91  Am.  Dec 

Wilke,  55  Cal.  525;  Frink  y.  Roe,  70  436;  Stewart  y.  MeSwMuey,  14  Wis. 

CaL  296;  Scott  t.  Sierra  Lumber  Co.,  468;  Fery  y.  Pfeiffer,  18  Wis.  510;  Gm 

67  CaL  71;  Meherin  ▼.  Oaks,  67  CaL  y.  Bolton,  17  Wis.  60^  [Girardin  r. 

57;  Earns  y.  Olney,  80  CaL  90.]  Lampe,  58  Wis.  267.] 

Colorado. — Geu.  Laws,  p.  139,  o.  Oonneetieut,  —  Rer.    1875,    p.    358, 

18,  SM.  17;  [Mills's  Stets.  1891,  mo.  sec  11  [Gen.  Stets.  1888,  mc  2961]: 

446.]  Quite  different  in  terms  from  the  fore* 
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such  conveyance  or  other  instrnment,  unless  recorded,  is 
declared  to  be  void  as  against  subsequent  purchasers  or 

going;    No   eo&v«yaiioe    it   cffeeiwd  duly   recorded:    Ford  t.    Bnrks,   37 

against  any  other  penon  except  tha  Ark.  91;  Dodd  y.  Parker,  40  Ark.  540; 

grantor  and  his  heirs,  nnttl  recorded.  Martin  t.  Ogden,  41  Ark.  101.] 

Record  of  an  instrument  creating  an  Delawart,  —  Laws  1874,  p.  604,  & 

equitable  interest  is  notice  to  every  83,  sees.  17,  19:  As  to  mortgages,  like 

one  of  such  interest.    See  Hartmyer  Arkansas.    Deeds  must  be  recorded 

T.  0*tes,  1  Root^  61;  Bay  ▼.  Bush,  1  within  one  year,  or  else  invalid  agunst 

Booty  81;  Franklin  r.  Gannon,  1  Root^  subsequent  fair  creditors,  mortgaf^ees, 

000;  Welch  t.  Gould,  2  Root»  S87;  or  purchasers  for  a  valuable  considera- 

Jadd  T.  Woodmflf,  2  Boot,  298.     Fri«  tion  and  without  notice, 

orityt    St.  Andrews  ▼.  Lockwood,  2  /%>rjda.«- Bush's  Dig.,  p.  161  [M^ 

Booty  239;    Hall's  Heirs  ▼.   Hall,  2  GleUan's  Dig.   1881,  p.  216]:  Unless 

Boot,  883;  Beers  ▼.  Hawley,  2  Gonn.  recorded,   void   as  against    crediton 

467;  Hinman  ▼.  Hinman,  4  Conn.  676;  and  subsequent  purmiasers  for  Yslue 

Hine  y.  Bobbins,  8  Conn.  342;  Wheaton  and  without  notice. 

T.  Dyer,  16  Gonn.  307.    Defective  deed  IlUnoii.  —  Hurd's  Bev.  Stats.  1880, 

no  notice:  Watson  v.  Wells,  6  Conn.  p.  271,  sec  30  [1889,  c  30,  sea  30]: 

468;  Gsrter  r.  Champion,  8  Conn.  649;  Unless  recorded,  are  void  as  against 

21  Am.  Dea  696;  bumner  v.  Bhoda^  ereditors  and  subsequent  purchsaers 

14  Gonn.  136.     Equitable  conveyance:  for  value  without  notice:  [Warder  v. 

Dickenson  v.  Olenney,  27  Conn.  104.  Cornell,  106   IIL    169;   Carpenter  ▼• 

New  Bampihire.  —  Gen.  Laws  1878,  Mitchell,  64  Hi.  126.] 

p.  323,  c  186,  sec  4:  Like  Connecticut.  Iowa,  —  Miller's  Ber.   Coda   1880^ 

See  Fatten  ▼.  Moore,  32  N.  H.  382,  p.  627,  aec.   1941;    [McClain's  Code. 

384.  18S8,  sec  3112]:   Substantially  same 

Bhode  hland,  —  Gen.  Stats.  1872,  p.  as  last.    See,  concerning  notice.  Sen- 

360,  c  162,  sec  4  [Pub.  Stats.  1882,  ter  v.  Turner,  10  Iowa,  617;  Brinton 

p.  443,  sec.  4]:  Like  Connecticut.  t.  Seevers,  12  lovra,  389;  Dargin  v. 

rtfrmont.  — Gen.  Stats.  1870,  p.  448,  Becker,    10    Iowa,    671;    Koons    t. 

sec  7  [Rev.   Laws  1880,   sec  1931]:  Grooves,  20  Iowa,  373;    Bn'ngholff  t. 

Like  Connecticut.    See  Griswold  v.  Mnnsenmaier,  20  Iowa,  613;  Gardner 

Smith,  10  Vt.  462.  v.   Cole,  21  Iowa,    206;    Willard  t. 

Second  Cla$9,  —  Ko  period  is  sped*  Kramer,    36    Iowa,   22.     Subsequent 

fied  within  which  a  record  must  be  purchasers:    Calvin   v.  Bowman,    10 

made.     It  is  provided    in  substance  Iowa,  629;  Scoles  v.  Wilsey,  11  Iowa, 

that   conveyances  not   recorded   are  261;  Miller  v.  Bradford,  12  Iowa,  14 

void  as  to  subsequent  purchasers  and  Bostwick  v.  Powers,    12  Iowa,   456 

encumbrancers  m  good  faith  wthout  English  v.   Waples,    13    Iowa,    670 

noUce  whose  instruments  are  first  re«  Haynes  v.  Seachrest,   18  Iowa,   465 

corded.    In  some  states,  creditors  are  Breed  v.   Conley,    14  Iowa,  269  81 

added  to  subsequent  purchasers.  Am.   Dec.   486;  Stewart  v.  Hn£^  19 

ArhanMB,  —  Dig.  1874,  p.  276,  sec  Iowa,    567;   Gower  v.  Doheney,    33 

861  [Dig.   1884,  sec   671J:    No  deed  Iowa,  36;   [i£tna  L.  Ins.  Cc  ▼•  Hea- 

or  instrument  fur  the  conveyance  of  ser,  77  Iowa,  381.] 

any  real  estate,  or  by  which  the  title  Kansas,  —  Dassler's    Comp.    Laws 

thereto  may  be  affected,  shall  be  valid  1879,  p.  212,  sec.  1043    [1886,  c  22, 

against  a  subsequent  purchaser  for  a  sec  20]:    Filing  for  record  is  notice, 

valuable  eonsideration  without  actual  Until   so   filed,  instruments  are  not 

fio^'oe,  or  against  any  creditor,  unless  valid  except  between  the  parties  and 

it  be  filed  for  record.    See  Byers  v.  as  to  persons  having  actual  notice. 

Engles,    16    Ark.   643;    Hamilton  v.  See,   concerning  notice.  School  Diet. 

Fowlkes,  16  Ark.  340;  also  Dig.  1874,  v.  Taylor,  19  Kan.   287;  Simpson  v. 

p.  770,  sec  4288.    Mortgages  are  a  lien  Hunder,  3  Kan.  172;  Brown  v.  Simp- 

enly  from  time  of  filing  for  record:  son,  4  Kan.  76;  Claggett  v.  Cndl,  12 

See  Dacoway  v.  Gait,   20  Ark.    190;  Kan.  393,   397;  Wickersham  v.  Chi- 

[and  create  no  lien  against  subsequent  cago  etc.  Co.,  18  ELan.  487;  26  Am. 

purchasers  even  with  notice,  unless  Kep.  784;  Johnson  v.  Clark,  18  Kan« 
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encumbrancers  in  good  faith  for  a  valaable  consideration 
whose  muniments  of  title  are  first  put  on  record.    In  sev* 

IF!,  104;  JoBM  ▼•  Tiftpham,  15  Kaiu  204;  Valeatiatt  ▼•  Harnar,  flO  Mo.  18S| 

640.  Davis  y.  Ownabj,  14  Ma  170;  66  An. 

iTiffitfNrly.  ^Gao.    Stats.    1873,    p.  Dao.  105. 

156  [1887,  e.  S4]p  aae.  10:    Until  filed  jye6raaia.— Comp.  Sftala.  1881,  vw 

for  record  are  iuTalid  againat  aubae-  389,  o.  73,  aeo.  16:  Unleaa  recorded, 

qneat    pnrehaaera  for  Talne  without  are  roid  againat  anbaaqaent  pnrchaaerv 

notice,     or    aoainat    creditora.      See  and  encambrancera  io  good  faith  and 

OraTos  ▼.  Ward,  2  DnvaU,  801.    Eflect  without  notice  who  obtain  the  fiisl 

of   notice:   Forepangh  ▼•  Appold,  17  reoord.    Sea^aa  to  conatmctiTe  notion 

B.   Mon.  826,  83].    [The  notice  re-  Edminater  t.   Higgina,  8  Neb.   269; 

qnired  to  affect  an  antecedent  creditor  (Jalwmj  ▼.  Malchow,  7  Neb.  289,  otct- 

of  m  Tolontaiy  conTcyance  mnat  be  mling  Bonnet  t.  Fooka,  1  Neb.  466; 

actual,  and  conatmctiTe  notice  ariring  Mats  t.  State  Bank  of  BrowuTiHe,  7 

from  regiatration  of  the  deed  ia  in-  Neb.  171;  ColtF.  Dn  Boii,  7Neb.  9Hi 

anfficient:  Ward  t.  Thomaa,  81  Ky.  Doraey  y.  Hall,  7  Neb.  466;  Manafield 

45Z]  ▼.  Gkegorr,  8  Neb.  436;  Berkley  y. 

Jtfame.  — Rer.  State.  1871,  p.  660^  Lamb,  8  Neb.  399.    Conaideration  ne- 

c  73,  see  8:  Unleaa  recorded,  are  not  ceasary:  Merriman  y.  Hyde,  9  Neb. 

valid   againat   any   one    except   the  120.     Priority:    Harral  y.  Gray,   10 

grantor,  hia  heira,  deYiaeea,  and  per*  Neb.  189;  Lincoln  etc.  Aaa'n  v.  Haaa, 

aona  haYing  aehial  notice.     See  Porter  10  Neb.  683;  Hooker  v.  Hammill,  7 

Y.   SeYcy,  43  Me.   619;  Ooodwin  y.  Neb.  234;  Jonea  y.  Johnaon  HarYeater 

Cloudman,  43  Me.   677;    Merrill   t.  Co.,  8  Neb.  451. 

IreUuid,  40  Me.  669;  Hanly  y.  Morae,  JVew  Mexico,  —  Comp.  Lawa  1865,  a 

32  Me.  287;  Spofford  y.  Weaton,  29  44:  Substantially  aame  aa  Kansas. 

Me.  140;  Bntier  y.  Sterena,  26  Me.  TauieMee.  ^  Code,  aeca.  2005,  2032. 

484;  Roberta  y.  Bourne,  23  Me.  165;  Unleaa  recorded,  Yoid  againat  exiatiug 

99  Am.  Dea  614;  Veasie  y.  Parker,  23  or  aubaequent  creditors,  or  bona  JUH 

Me.  170;  Pierce  y.  Taylor,  23  Me.  246;  purchasers  without  notice.     Filing  for 

Rackleff  y.  Norton,  19  Me.  274;  Law-  record    is    notice.      See    Thomaa  y. 

rence  y.  Tucker,  7  Me.  196;  Kent  y.  Blackemore,  6  Yerg.  113,  124;  Hays 

Plommer,  7  Me.  464.  y.  McGuire,  8  Yerg.  92, 100;  Vance  y. 

ifaswxcAMWtte.  — Oen.Stata.,p.  466,  McNairy,  3  Yerg.  176;  24  Am.  Dea 

a  89,  aeoa.  1-3  [Pub.  State.  1883,  c  653;  Shielda  y.  Mitchell,  10  Yerg.  8; 

120,   aeo.    4]:    Same  as  Maine.     See  May  y.  McKeenon,  6  Humph.  209. 

Stetaon  t.  GulliYer,  2  Cuab.  494^  497;  Textu.  —  Pasohal'a  Dig.,  aeca.  4334^ 

Dole  ▼.  Thurlow»  12  Met.  157,  163;  4988,  4994:  SubatantiaUy  aame  aa  DU- 

Bayley  v,  Bailey,  6  Gray,  606,  610;  noia. 

ManihaU  y.  Fiak,  6  Maaa.  24,  30;  4  ,      Wed  Tlrytiiia.  —  Code  1870,  c  74^ 

Am.  Deo.  76;  Coffin  t.  Ray,  1  Met  aeca.  6-8:    Substantially  as  Illinois: 

212;  Flynt  y.  Arnold,  2  Met.   619;  [Cox  y.  Wayt,  26  W.  Va.  807;  Honlt 

Curtis  ▼.  MundY,  8  Met.  405;  Hough-  y.  Donahue,  21  W.  Va.  294.] 

ton  Y.    Bartholomew,   10   Met   138;  TAmf  C/osa  —  The  peculiar  feature* 

Pomroy    y.   StcYcna,    11    Met    5M4;  of  the  atatutea  of  this  claaa  are,  that 

Stewart  T.  Clark,  13  Met  79.  thcY  require  the  record  to  be  made 

MimiiseippL  —  Rcy.    Code    1871,  p.  within  a  apecified  period  after  ezecu« 

503.    [Code  1880,   aeca.    1209-1212]:  tion  of  the  inatrument,  or  elae  it  i» 

Unless  filed  for  record,  are  Yoid  against  Yoid  as  againat  aubaequent  purchaaer» 

creditors  and  aubaequent  purcbaaers  who  are  VftthmU  motiee.  and  in  aomo 

for  ralna  without  notice:  LN^g^nt  y.  atatea  credUore  are  added.    Filing  for 

Priebatach,  61   Miaa.  402.     Error  of  record  ia  generally  made  equiYalent  to 

clerk  in  making  record:  Mangold  y.  an  actual  recording. 

Barlow,  81  Miss.  698;  48  Am.  Rep.  AhbanuL -'Co&  1867,  p.  364,  seca. 

84.]  1667,    1668   [Code  1886,  sees.   ISlQl 

MitmmrL  ^  Wagner^a  State.   187S;  1811]:  Conveyancea  of  unconditional 

p  217  o.  26,  aeca.  26,  26:  Same  aa  eatates,  mortgagee,  and  aimilar  inatru- 

&anna.     See  Reed  y.  Ownby,  44  Mo.  menta  to  aaoura  a  tUU  enaUd  M  tim 
2XQ,  JUB.— 87 
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eral  of  the  states  the  effect  of  a  notice  of  a  prior  unregis- 
tered instrument  is  expressly  recognized  by  the  statute; 

date  thereof  are  Toid  as  to  purchasers  ing.  29  Ga.  485;  32  Ga.  418;  Williams 

for  a  valuable    consideration,   mort-  v.   Logan,   32  Ga.    165;  Williams  t. 

gagees,  and  judgment  creditors,  having  Adams,  43  Ga.  407. 

no  notice,  unless  recorded  within  three  OfUo,  —  1  Rev.  Stats.  1880,  p.  1094, 

monUis  [thirty  days]  from  their  date.  sees.  4133,  4134:  All  instruments  for 

Other  deeds  and  mortgages  are  void  the    conveyance  or  enoumbranoo   of 

as  to  the  same  parties,  unless  recorded  land  must    be    recorded    within    tix 

before  the  rights  of  such  parties  ao-  months;  otherwise  are  deemed  frandn- 

crue.    See  Ooater  v.  Bank  of  Georgia,  lent  as  to  any  subsequent  bona  fdt 

24  Ala.  37;  De  Vendal  v.  Malone,  25  purchaser  having  at  the  time  of  his  pur* 

Ala.  272;  Gray's  Adm'rs  v.  Cruise,  36  chase  no  knowledge  of  the  existence 

Ala.   559;    [Cbadwick  v.    Carson,  78  of   such    prior   instrument.     Record 

Ala.  116;  Wood  v.  Lake,  62  Ala.  489.]  made  after  the  six  months  is  notice 

Notice  in  place  of  recording:  Wallis  from  the  date  thereof.      See  Doe  v. 

v.  Rhea,  10  Ala.  451;   12   Ala.   646;  Bank  of  Cleveland,  3  McLean,   140; 

Jordan  v.  Mead,  12  Ala.  247;  Bearing  Smith    t.    Smith,    13  Ohio  St.    632; 

v.  Watkins,  10  Ala.  20;  Boyd  v.  Beck,  Lessee  of  Cunningham  v.  Buckingham, 

29  Ala.  703;  W>att  v.  Stewart,   34  1  Ohio,  264;  Lessee  of  Allen  v.  Parish, 

Ala.  716.     Valid  without  a  record  be-  3  Ohio,   107;   Northrup's   Lessee   t. 

tween  the  parties  and  against  creditors  Brehmer,  8  Ohio,  392;  Lessee  of  Irvin 

not  by  judgment:  Ohio  Life  etc.  Ca  v.  Smith,  17  Ohio,  226;  Spader  ▼.  Iaw- 

V.  Ledyard,  8  Ala.  866;  Daniel  v.  Sor-  ler,  17  Ohio,  371;  49  Am.  Dec.  463; 

rells,  9  Ala.  436;  Andrews  v.  Bums,  Leiby's  ExVs  v.  Wolf,  10  Ohio,   S3; 

11  Ala.  691;  Smith  v.  Branch  Bank,  21  Price  v.  Methodist  Episcopal  Choreh, 

Ala.  125;  Center  v.  P.  &  M.  Bank,  22  4  Ohio,  515;   Stansell  v.  Roberts,  13 

Ala.   743.     Filing  for  record  creates  Ohio,  148;  42  Am.  Dea  193;  Mayham 

notice,  and  a  mistake  in  copying  by  v.  Coombs,  14  Ohio,   428;  Bloom  v. 

the  recorder  does  not  afifect  it:  Mims  Koj^gle,  4  Ohio  St.  45;  Bercaw  v.  Cock- 

V.  Mims,  35  Ala.  23.    [Equitable  inter-  erill,  20  Ohio  St  163. 

eats  are  not  required  to  be  recorded:  South  Carolina, — Rev.  Stats.  1873^ 

Bailey  v.   Timberlake,  74  Ala.   221.  pp.    422,    sec.    1,   424:    Conveyances 

A  conveyance    recorded   within    the  must  be  recorded  within  six  moft^  and 

three  months  allowed  by  the  statute  mortgages  within  eixtff  daye^  or  else 

has  relation  to  and  takes  effect  from  invalid  against  subsequent  creditors, 

the  day  of  its  execution:  Copeland  v.  purchasers,    and    encnmbrancera   for 

Eehoe,  67  Ala.  594.]  value  and  without  notice.  [Gen.  Stats. 

Diatiiet  of  Columbia.  —  Rev.   Stats.  1882,   sec.   1776:    The    time  allowed 

1873,   pp.  52,  53:  Must  be  recorded  for  recording  both  mortgages  and  oon- 

within  six  monifis,  or  else  void  as  to  all  veyances  is  forty  days.]   See  Williams 

subsequent  purchasers  without  notice,  v.  Beard,  1  S.  C.  309;  Boyce  v.  Shiver, 

Georgia,—  Code    1873,   sees.    1955-  3  S.  C.  515;  Steele  v.  Mansell,  6  Rich. 

1960:  Deeds  must  be  recorded  within  437;  Stokes  v.  Hodges,  11  Rich.  Eq. 

one  year,  and  mortgages  within  three  135;  Bank  of  State  v.  S.  O.  Mfg.  Co., 

in(m^M[thirtyday8:  Code,  1882J;  other-  3  Strob.    190;    Tact  v.   Crawford,    1 

wise  they  lose  their  priority  over  sub-  McCord,  265;  Massey  v.  Thompson,  2 

sequent   deeds,  purchases,  and  liens  Nott  &  McC.  105;  Dawson  v.  Dawson, 

recorded  in  time,  and  without  notice  Rice    Eq.  243;    McFsIl  v.  Sherrard, 

of  the  first.     A  record  after  the  pre-  Harp.   295.     [Failure  to  record  does 

scribed  period  is  notice  from  that  time,  not  invalidate  the  instrument  as  to  the 

See  Hardaway  v.  Semmes,  24  Ga.  305.  parties  thereto:  Wingo  v.  Parker,  19 

As  to  notice,  Herndon  v.  Kimball,  7  S.  C.  9.] 

Ga.  432;  50  Am.  Dec.  406;  Rushin  v.  Virginia.-^  Cod%  1873»  a  114,  sees. 

Shields,  11  Ga.  636;  56  Am.  Dec.  436;  4-9    [Code     1887,    sees.    2463^2469]: 

Felton  V.  Pitman,  14  Ga.  536;  Wyatt  Mortgages,     nnlats     recorded,      are 

▼.  Elam,  19  Ga.  335;  Burkhalter  v.  Ec-  void  as  to  creditors  and  subsequent 

tor,  25  Ga.  55;    Lee  v.  Cato,  27  Ga.  purchasers  for  value  and  without  uo- 

637;  73  Am.  Dec  746;  Allen  v.  Hold-  tice.     Deeds,  unless  recorded  within 
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in  a  few  of  them  such  a  notice  is  required  to  be  "actual''; 
while  in  the  majority  the  legislation  is  silent  upon  the 

«czty  days^  are  void  m  to  lamo  parties.        Jfew  Jeraq^,  •^  Ber.,  p.  105,  sea  14t 

See  Beverley  y.  Ellis,  1  Rand.  102;  No  inatrament  ia  valid  against  subse- 

Bird  T.  Wilkinson,  4  Leigh,  266;  Beck's  qttent  pnrchasen  or  enenmbranoers  in 

Adm'rs  ▼.  De  Babtiata,  4  Leisb,  349;  good    faith,   unless  filed    for    record 

Lane  ▼.  Mason,  5  Leigh,  520;  M cClure  within  fifteen  days  from  its  date.     [A 

▼.  Thistle's  Bz'rs,  2  Gratt.  182;  Glaae-  recording  in  the  wrong  book  ia  not 

brook's  AdmV  ▼.  Ragland's  Adm'r,  8  notice:  Parsons  ▼.  Len^  34  N.  J.  £q. 

GratL  344.    [Unrecorded  contract  for  66.    A  lease  is  a  conveyance  within  the 

sale  of  real  estate  ia  void  as  to  credi-  meaning  of  the  statute,  and  ia  entitled 

tors,  whether  with  or  without  notice:  to  be  recorded:  Spielmann  v.  Kliest,  36 

Dobyn  t.  Waring,  82  Va.  169.]  N.  J.  Eq.  202;  Laws  of  1872,  p.  93.] 

Fourth  Class. —  The  statutes  of  this  Oregon. — Gen.  Laws,  p.  651,  sec 
class  resemble  those  of  the  last  one,  in  26  [Hill's  Laws  1887,  see.  3027]  i 
requiring  the  record  to  be  made  within  Unless  recorded  within  five  days,  ia 
a  prescribed  period  of  time  after  the  void  against  subseqaent  purchaser  in 
execution;  but  they  make  no  mention  good  faith  and  for  value  whose  instm« 
of  the  presence  or  absence  of  notice  in  ment  ia  first  recorded.  [Ihe  assign- 
connection  with  the  subsequent  pur-  ment  of  a  mortgage  is  not  required 
chasers,  eta,  who  obtain  a  first  record,  to  be  recorded:  Watson  v.   Dundee 

IndiantL  —  Gavin  and  Herd's  Stats.,  etc.  Mortgage  Co.,  12  Or.  474.] 
p.  260,  aec   16,  p.  261  [Rev.  Stats.        Pennsylvaraa.  ^Txudon'n   Dig.,    p. 

1888,  aea  2931]:    Every  conveyance,  321,  sec.   71   [1  Purdon's  Dig.   1883, 

etc,  not  recorded  within  ninety  days  p.  583,  sec  94]:  Listrumenta  executed 

[ybrfy'^ue  (iay«]  is  void  against  a  subse-  within  the  state  must    be  recorded 

quent  purchaser  or  mor^agee  in  good  within  six  months,  those  executed  out 

faith  and  for  a  valuable  consideration,  of  the  state  within  <mt  year,  otherwise 

See  Reaaoner  v.  Eidmundson,  5  Ind.  they  do  not  operate  to  pass  the  title. 

393.  See,  as  to  partiea  against  whom  un« 

Maryland.--^^^.  Code  1878,  p.  385,  recorded  instrument  ia  valid,  Nice's 

sees.    16-19    [Rev.   Code    1888,     art.  Appeal,   54   Pa.  St.    200;    Speer   v. 

21,  sees.  13-16]:  Instruments  must  be  Evans,  47  Pa.  St.  141;  Britten's  Ad- 

recorded  within  sis  months,  and  then  peal,  45  Pa.  St.  172;  Mellor's  Appeiu, 

take  effect  from  tiieir  date;  otherwise  d2  Pa.  St.  121;  Adams's  Appeal,  1  Pa. 

they  are  not  valid  for  purpose  of  paas«  St.  447.    Priority:  Brooked  Appeal, 

ing  title.     SeeBylesv.  Tome,  39  Md.  64  Pa.  St  127;  Dungan  v.  Am.  etc. 

461;  Cooke's  Lessee  v.  Kell,  13  Md.  Ina  Co.,  52  Pa.  St.  253;  Bratton's  Ap- 

469;    Hoopes  v.   Knell,   31  Md.  550;  peal,  8  Pa.  St  164;  Foster's  Appeal,  3 

Building  Ass'nv.Willson,  41  Md.  514.  Pa.    St    79;    Ebner    v.    Goundie,   5 

Effective  from  date  when  recorded:  Watts  ft  S.  49;  Poth  v.  Anstatt,  4 

Owens  V.  Miller.  29  Md.  144;  Leppoo  WatU  ft  S.  307;  Lightner  v.  Mooney, 

V.  National  Union  Bank,  32  Md.  136;  10  Watts,  407.    Judgment  creditors: 

Knell  V.  Building  Ass'n,  34  Md.  67;  Cover  v.  Black,  1  Pa.  St  493;  Stewart 

Carson's  Adm'rs  v.  Phelpe,   40  Md.  v.  Freeman,  22  Pa.  St  123.     Applies 

97;  Lester  t.   Hardesty,  29  Md.  50;  to  a  bona  fide  purchaser  only:  Plamer 

Estate    of    Leiman,     32    Md.    225;  v.  Robertson,  6  Serg.  ft  R.  179;  Poth 

3  Am.  Rep.  132.     Priority:    Cockey  v.  Anstatt,  4  Watts  ft  8.  307;  Bracken 

V.  Mihie'a  Lessee,  16  Md.  207;  WU-  v.  MUler,  4  Watts  ft  8.  102;  Hoffman 

lard's  Ex'nv.  Ramabnrg,  22  Md.  206;  v.  Strohecker,  7  Watts,  90;  32  Am. 

Nelson  v.  Hagerstown  Bank,  27  Md.  Dec  740;  Jaques  v.  Weeks,  7  Watts, 

51;  Walsh  V.Boyle,  30  Md.  267;  Glenn  261;  Union  Canal  Co,   v.   Young,  1 

▼.  DaviSp  35  Md.  215;  6  Am.  Rep.  389;  Whart  432;  30  Am.  Dw^.  212;  Sailor 

Bnsey  v.  Reese,  38  Md.  264;  Homer  v.  v.  Hertzog,  4  Whart  264;  Snider  v. 

Groeholz,38Md.521;  Abramav.  Shoe-  Snider,  3  Phila.  160.     Notice:   Chen 

ban,  40  Md.  446;  Kane  v.  Roberts,  40  v.  Bamet,  11  Serg.  ft  R.  389;  Harris 

Md.590.    [Must  be  pr^rly  acknowl-  v.  Bell,  10  Serg.  ft  R.  39;  Bogga  v. 

edged:    StUer  ▼•   MoCbmaa,  66  Md.  Varner,  6  Watta  ft  S.  469;  Parka  ▼. 

135.1  Chadwick,  8  Watts  ft  S.  96;  MUler  t. 
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subject  of  notice  id  the  place  of  recordingi  and  its  effect 
is  thus  left  to  judicial  construction.  It  would  be  impossi- 
ble to  give  in  the  text  any  more  exact  account  of  this  legis- 
lative systenii  but  I  have  added  in  the  preceding  foot-note 
an  abstract  of  the  statutes,  the  states  being  arranged  in 
classeSi  according  to  the  varying  types  of  their  legislation. 

§  647.  (2)  Oeneral  Theory,  Scope,  and  Object  of  the 
Statutes. —  Under  this  head  I  shall  explain,  without  en- 
tering into  any  discussion  of  details,  the  general  inter* 
pretation  which  has  been  put  upon  this  legislation  by  the 
courts;  its  general  object,  scope,  and  design;  how  far  it 
is  intended  that  a  record  should  be  constructive  notice  to 
those  who  acquire  rights  in  the  same  subject-matter;  and 
what  kinds  and  classes  of  interests  are  thus  affected  by  a 
notice. 

§  648.  The  English  Theory. — A  very  narrow  interpret 
tation  has  been  put  upon  their  local  registry  acts  by  the 
English  courts.  As  the  language  authorizing  a  registra- 
tion is  permissive  merely,  and  as  the  statute  is  silent 
respecting  any  notice,  it  is  settled  that  the  registry  of  a 
deed  or  conveyance  is  not  of  itself  a  notice  so  as  to  affect 
a  subsequent  purchaser  who  has  obtained  the  legal  estate.^ 

Greason,  6  Watte  ft  ti.  284;  Green  ▼.  LfOuMafia.  —  Rev.  Code  1875,  p. 
Drinker,  7  WatU  k  S.  440;  Krider  y.  417,  see.  2266i  Thia  sUtute  differ» 
Lafferty,  1  Whart.  303;  Epley  ▼.  much  from  aU  othen  in  ita  language 
Witherow,  7  Watts,  167;  Rankin  ▼•  and  details,  although  not  much  per- 
Porter,  7  Watts,  387;  Kerns  r.  Swope,  haps  in  its  effects.  All  instrumenta 
2  Watts,  75;  Lewis  v.  Bradford,  10  affectins  real  property  are  utterly  Toid 
Watts,  67;  Randall  v.  Silverthom,  4  as  to  Uiird  persons  unless  publicly 
Pa.  St.  173;  Hetherington  t.  Clark,  30  inscribed  on  we  records  of  the  parish. 
Pa.  St  803.  Equitable  title  included:  and  become  effective  as  to  such  per* 
Bellas  T.  McCarty,  10  Watts,  13.  As-  sons  from  the  time  of  fUinj;  for  record), 
siffument  of  mortgage:  Philips  ▼.  Bank  but  they  are  valid  as  agamst  the  par- 
of  Lewistown,  18  Pa.  St.  394;  Mott  ties  and  their  heirs. 
▼.  Clark,  9  Pa.  St.  399;  49  Am.  Dec  *  Morecock  t.  Diokins,  Amb.  678; 
566.  MortgM[e  of  personal  propertyi  Bushell  v.  Bushell,  I  Schoales  &  Lb  9(^ 
Lightner  ▼.  Mooney,  10  Watts,  407;  103;  Ford  ▼.  White.  16  Beav.  120; 
Hoffnian  ▼.  Strohecker,  7  Watts,  86;  Underwood  ▼•  Lord  Conrtown,  2 
32  Am.  Dec.  740;  [Green  t.  Rick,  121  Schoales  ft  L.  40;  Wiseman  v.  West- 
Pa.  St.  130;  6  Am.  St  Rep.  760;  Boyd  land,  1  Younge  ft  J.  117;  Hodgson  ▼. 
T.  McCullough,  137  Pa.  St.  15.]  Dean,  2  Sim.  ft  St  221.  Thus  a  prior 
Wyoming,  <—  Comp.  Laws,  a  40x  equitable  encumbrance,  thouffh  regis* 
Must  be  recorded  within  three  months,  tered,  will  not  affect  a  snbaequeni 
and  is  then  notice  to  and  takes  preoe*  purchaser  without  notice  who  has  ob» 
dence  of  subsequent  purohasera.  tained  the  legal  estatts  Moreoook  ▼» 
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Ift  howevery  it  be  shown  that  a  subsequent  purchaser 
made  a  search  of  the  proper  records,  then  it  may  be  pre- 
Boined  that  he  thereby  obtained  actual  notice  of  a  prior 
conveyance  which  was  registered.*  The  same  restricted 
and  imperfect  view  was  taken  by  a  few  of  the  early 
American  cases,  which  appear  to  have  held  that  a  record 
did  not  operate  as  an  absolute  constructive  notice  to  sub- 
sequent purchasersi  and  that  the  statutes  did  not  embrace 
conveyances  of  equitable  rights  and  interests,  so  that  the 
record  of  such  a  conveyance  would  not  be  a  notice.* 

§  649.  The  American  Theory.  —  A  broader  and  more 
effective  interpretation  has  been  established  throughout 
the  American  states  by  an  overwhelming  weight  of  judi- 

Diekins,  Amb.  S7S;  Bnsbell  ▼.  Bnsh-  the  latter's  righte  were  aflboted  by  Ibe 

eU,   1  Schoales  ft   L.  90,  103.    The  rerbal  agreement      The  court   held 

Irisb  acts  seem  to  be  different  in  this  that  the  recording  or  not  recording  of 

respect:  See  ttnie,  note  nnder  |  645,  such  agreement  was  wholly  immaterial 

ana  cases  there  cited.     A  prior  con-  upon  this  qnestion;  the  subseqnent 

Teynnce  of  an  equitable  interest,  if  purchaser  would   be   bound   by  the 

registered,  would  doubtless  take  pre-  agreement,  if    he  had  notice  of  it^ 

ceaence  of  a  subseouent  eqmiable  in-  whether  it  was  recorded  or  not;  he 

terest  also  registereo,  in  pursuance  of  would  not  be  bound,  in  the  absence  of 

the    general    doctrine    that    among  notice,  even  though  it  had  been  re« 

equities  otherwise  equal,  the  one  prior  corded.     Chancellor  Walworth  said: 

in  time  must  prevau.  The  design  of  the  recording  act  was 

^  Hodgson  ▼.  Dean,  2  Sim.   ft  St  "to  protect  a  subsequent  homa  Jtde 

221 ;  Lane  ▼.  Jackson,  20  Beav.  535.  purchaser  against  a  preyious  conTey* 

'  Grimstone  v.  Carter,  3  Paige,  421,  ance  of  the  legal  estate,  or  of  some 

437;   24  Am.   Dec.   230;  Doswell  v.  part  thereof,  and  which  oonreyance 

Buchanan,  3  Leigh,  365;  23  Am.  Dec.  would  be  rsdid  ss  against  the  subse- 

280.     See  also  Gouvemeur  ▼.  Lynch,  quent  purchaser  or  mortgagee  if  tiie 

2  Paige,  300;  De  Ruyter  v.  Trustees  recordinff  act  had  not  Men  passed, 

etc,  2  Barb.  Ch.  556;  Ludlow  ▼.  Van  But  a  suosequent  bonajtde  purchaser 

Kess,  8  Bosw.  178;  Swigert  ▼.  Bank  needed  the  aid  of  the  re^istoy  act  to 

etc.,  17  B.  Mon.  268,  ^0;   Corn  ▼.  protect  him  against  a  prior  equity  or 

Sims,  3  Met.  (Ky.)  348;  Walker  r.  a  mere  agreement  to  convey.    Haying 

Gilliert,  1   Freem.  Ch.   75;  Kelly  ▼.  the  legal  title  under  his  conYCjrance, 

Mills,  41  Miss.  267;  Jaques  y.  Weeks,  he  would  be  able  to  defend  his  title  at 

7  Watts,  261,  268,  272     I  add  a  short  law;  and  the  plea  that  he  was  a  bona 

extract  from  the  opinion  in  Grimstone  Jide  purchaser  for  a  valuable  consider- 

T.  Girter,  3  Paige,  421,  437,  24  Am.  ation  would  afford  him  a  full  protec- 

Dec.  230,  which  well  illustrates  this  tion    against  an   equitable  claim   of 

partial   theory.      A  deed   had    been  which  he  bad  no  previous  notice."  In- 

given,  absolute  on  its  face,  but  really  dependently  of  any  judicisl  construo- 

itended  as  a  security  for  a   debt,  tion  opposed  to  this  view,  it  will  be 

and  it  was   accompanied  by  a  ver-  seen  that  the  statutes  of  many  states 

bal    agreement    by    the    grantee  —  are  directl v  in  conflict  with  it,  since 

the  creditor  —  to  reconvey  upon  pay«  they  provide  in  express  terms  for  the 

ment      The  land  having  been  con-  recording  of   agreements    to  convey 

veyed  by  the  grantee  to  a  subsequent  and  other  instruments  creating  only 

purchaser,  the  question  was,  how  far  an  equitable  interest. 
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cial  authority.    The  recording  statutes  have  been  regarded 
with  the  utmost  fayor,  and  our  whole  system  of  convey- 
ancing and  of  land  titles  has  been  based  upon  them. 
Indeed,  the  tendency  of  modern  legislation  has  been  to 
enlarge  their  scope  and  to  define  their  operation,  so  that 
they  should,  in  terms,  include  every  kind  of  instrument 
by  which  the  ownership  and  enjoyment  of  land  can  be 
afiected.    By  this  theory  the  object  of  the  legislation  is, 
that  the  proper  record  of  every  such  instrument  should 
be  absolute  notice  of  its  contents,  and  of  all  rights,  titles, 
or  interests,  legal  and  equitable,  created  by  or  embraced 
within  it,  to  every  person  subsequently  dealing  with  the 
subject-matter  whose  duty  or  interest  it  is  to  make  a 
search  of  the  records.    The  intention  is,  to  compel  every 
person  receiving  such  an  instrument  to  place  it  upon  the 
records,  in  order  that  he  may  thereby  protect  his  own 
rights  as  well  as  those  of  all  others  who  may  afterwards 
acquire  an  interest  in  the  same  property.    It  was  designed 
that  the  public  records  should,  in  this  manner,  furnish 
an  accurate  and  complete  transcript  and  exhibition  of  all 
estates,  titles,  interests,  claims,  encumbrances,  and  charges, 
both  legal  and  equitable,  in  and  upon  every  parcel  of  land 
which  had  come  into  private  ownership  within  the  terri- 
torial limits  over  which  the  particular  record  extends;  and 
that  a  person  about  to  deal  with  respect  to  any  parcel  of 
land  should  be  able  to  discover,  or  find  the  means  of  dis- 
covering, every  existing  and  outstanding  estate,  title,  or 
interest  in  it  which  could  affect  the  rights  of  a  bona  fide 
purchaser.    This  is  the  theory  of  the  legislation  as  estab- 
lished by  judicial  interpretation;  and  this  general  design 
has,  as  far  as  possible,  been  carried  into  effect  by  the 
courts.'    It  is  therefore  settled,  even  independently  of  the 

^Birdr.  DeDni8on,7Gal.  297;Cham-  Grant  ▼.  Bissett,  1  Gainee  Gas.  112; 
berbdn  ▼.  Bell,  7  GaL  292;  68  Am.  Jackson  ▼.  Given,  8  Johns.  137;  6  Am. 
Beo.  260;  GaU  t.  Hastings,  3  GaL  179;  Dec  328;  Jackson  t.  Van  Valken- 
Woodworth  ▼.  Gncman,  1  Gal.  203;  burgh,  8  Gow.  260;  Ronnds  t.  Mo- 
Dennis  Y.  Barritt,  6  Gal.  G70;  Hunter  Ghesnev,  7  Gal.  360;  Gook  v.  Travis, 
▼.  WaUon,  12  Gal.  363;  73  Am.  Dec  20  N.  Y.  400;  Wood  v.  Ghapin,  13 
M3|  McGaba  t.  Grey,  20  Cal  509;  N.  Y.  509;  67  Am.  Dec  62;  Webster 
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express  terms  of  many  state  statutes,  that  equitable  estates 
and  interests,  as  well  as  legal,  are  embraced  within  the 
intent  and  operation  of  the  recording  acts,  and  that  any 
instrument  creating  or  conveying  such  an  interest,  which 
is  duly  recorded,  must  thereby  obtain  ^U  the  benefits 
which  depend  upon  or  flow  from  the  fact  of  registration 
under  these  statutes.^ 

§  650.  (3)  Eequisites  of  the  Record,  in  Order  that  It 
may  be  a  ConstructiTe  Notice.  —  Since  the  constructive 
notice  arising  from  a  registration  is  unknown  to  the  com- 
mon law,  and  is  entirely  a  creation  of  the  statute,  it  is 
plain  that  the  provisions  of  the  statute  must  be  exactly 

T.  Van  Steenbergh,  46  Barb.  21 1 ;  Tay-  registry  acts;  and  that  a  eonreyance 

lor  ▼.  Thomas,  5  K.  J.  £q.  331;  Iiosev  of    such  an  interest    which,   thoogh 

T.  Simpson,  11  N.  J.  "Eq,  246;  Routh  subseonent  in  date,  is  first  recorded 

T.  Spencer,  38  Ind.  393;  Holbrook  v.  mnst  oe  preferred,  nnless  the  grantee 

Dickenson,   56    IlL   497;    Hogden  v.  had  actual  notice  of  the  prior  unregis- 

Gnttery,   S8  Dl.  431;  Harrington  ▼.  tered  deed." 

Allen,  48  Miss.  493;  Ohio  L.  Ins.  Co,        As  illustrations:  A  sabseqnent  pur* 

T.  Ledyard,  8  Ala.  866;  Peychaud  ▼.  chaser  has  constructive  notice  of  a 

Citizens'    Bank,    21    La.    Ann.    262;  prior  recorded  encumbrance,  —  e.  g., 

Harang  ▼.   Plattsoiier,  21   La.  Ann.  a  mortgage  or  a  deed  of  trust,  —  even 

426;  [Spielmann  t.  Eliest»  36  N.  J.  though  the  encumbrancer's  own  title, 

£q.  202.]  which  was  a  mere  agreement  to  con- 

*  Digman  t.  McColInm,  47  Ma  372,  vey,    was  not  recorded:    Digman  v. 

37fi,  376;  U.  a  Ins.  Co.  ▼.  Shriver,  3  McCollum,  47  Mo.  372,  375,  376.     An 

Md.  Ch.  381;  Alexander  ▼.  Webster,  agreement  in  writing  to  convey  land, 

6  Md.  359;  Alderson  v.  Ames,  6  Md.  though  not  under  seal,   creatine  an 

62;  Gen.  Ins.  Co.  ▼.  U.  S.  Ins.  Co.,  equitable  interest,  is  protected  by  a 

10  Md.  517;  69  Am.  Deo.  174;  Bellas  record:  Brotherton  v.   Livingston,  3 

▼.  McCarty,  10  Watts,  13;  Russell's  Watts  k  S.  334;  Schntt  ▼.  Large,  6 

Appeal,  15  Pa.  St.  319;  Siter  v.  Mc-  Barb.  373;  Kiser  v.  Heuston,  38  111. 

GUnachan,  2   Oratt    280;    Hunt   v.  252;  and  see  cases  cited  at  the  com* 

Johnson,  19  N.  Y.  279;  Doyle  v.  Teas,  mencement  of  this  note.     The  record 

4  Scam.  202;  Wilder  ▼.    Brooks,  10  of  a  voluntary  conveyance  or   deed 

Minn.  50;  88  Arl  Dec.  49;  Dickenson  without  consideration  is  notice  to  a 

V.  Glenney,  27  Conn.  104;  Parkist  t.  subsequent  purchaser,   and  tends  to 

Alexander,  1  Johns.  Ch.  394;  Boyce  remove  the  presumption  of  bad  faith 

V.  Shiver,  3  S.  C.  515.     A  mortgage  or  fraud  as  against  such  purchaser: 

by  a  vendee  of  his  equitable  interest  Beal  v.  Warren,  2  Gray,  447;  Mayor 

under  a  land  contract:  Bank  of  Greens-  v.  Williams,  6  Md.  235;  Williams  v. 

boro  ▼.  Clapp,  76  N.  C.  482;  Crane  v.  Bank,  11  Md.  198;  Cooke's  Lessee  v. 

Turner,  7  Hun.  357;  67  N.  T.  4.37.  Kell,  13  Md.  469,  493. 
In  U.  S.  Ins.  Co.  ▼.  Shriver,  3  Md.        The  doctrine  stated  in  the  text  and 

Ch.  381,  the  court  stated  the  doctrine  sustained  by  the  decisions  cited  in 

as  follows:  The  legislative  intent  was,  this  note  hsji  been  affirmed  by  several 

"that  all    rights,   encumbrances,   or  state  statutes,  which,  in  terms,  provide 

eonveyances  touching,  connected  with,  for  the  recording  of  contracts  for  tho 

or  in  any  way  concerning  land  should  sale  of  land,  and  other  instruments 

appear  upon  the  public  records.     It  creating   a  mere    equitable  interest, 

followed  that  convevances  of  equita-  See  ante,  note  under  §  646.     [Edward* 

Ue  interests  in  land  were  within  the  ▼.  McKernan,  55  Mich.  621.] 
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complied  with,  or  else  there  will  be  no  resulting  notice. 
Certain  requisites  are  prescribed  by  the  legislation;  they 
are  all  essential;  without  them,  the  object  of  the  proceed- 
ing would  wholly  fail  I  purpose  to  state  and  explain 
these  requisites  as  they  have  been  inferred  from  the 
statutory  provisions,  and  settled  by  the  decisions.  They 
relate  to  the  form,  execution,  and  contents  of  the  instru- 
ment, and  to  the  form  and  manner  of  the  registration. 

§  651.  The  Form  and  Kind  of  Instrument.  —  The  rec- 
ord operates  as  a  constructive  notice  only  when  the  instru- 
ment itself  is  one  of  which  the  registration  is  required 
or  authorized  by  the  statute.  The  voluntary  recording, 
therefore,  of  an  instrument,  when  not  authorized  by  the 
statute,  would  be  a  mere  nullity,  and  would  not  charge 
subsequent  purchasers  with  any  notice  of  its  contents  or 
of  any  rights  arising  under  it.^ 

§  652.  Execution  of  the  Instrument.  — The  record  does 
not  operate  as  a  constructive  notice,  unless  the  instru- 
ment is  duly  executed,  and  properly  acknowledged  or 
proved,  so  as  to  entitle  it  to  be  recorded.  The  statutes 
generally  require,  as  a  condition  to  registration,  that  the 
instrument  should  be  legally  executed,  and  that  it  should 
be  formally  acknowledged  or  proved,  and  a  certificate 
thereof  annexed.  If  a  writing  should  be  placed  upon  the 
records  with  any  of  these  preliminaries  entirely  omitted 

^  As  ezamplea:  The  entry  upon  a  authorized  by  the  statute;  James  r. 

certain    record-book    in   the    county  Morey,  2  Cow.  246;  14  Am.  Dec.  475; 

clerk's    office  of    lands    sold  by  the  Mott  ▼.  Clark,  9  Pa.  St.  400;  49  Am. 

United  States,  being  required  by  the  Dec.  566;  see  aUo  Graves  ▼.  Graves, 

statute  only  for  purposes  of  taxation,  6  Gray,  391;  Villard  v.  Robert,  1  Strob. 

is  not  a  constructive  notice  to  subse-  £q.  393;  Bossard  v.  Wliite,  9  Kioh. 

quent  purchasers  of  the  facts  contained  Eq.  483;  Galpin  v.  Abbott,  6  Mich.  17; 

in  it:  Betser  v.  Rankin,  77  III.  289.  Reed  v.  Coale,  4  Ind.  283;  Brovn  v. 

The  record  of  a  deed  transferring  per-  Budd,  2  Ind.  442;  Commonwealth  v. 

•onal  property  is  not  a  constructive  Rodes,  6  B.  Mon.  171,  181;  Parret  v. 

notice  of  such  transfer,  even  when  the  Shaubhut,  5  Minn.  323;  Bnmbam  v. 

deed  was  also  a  conveyance  of  land.  Chandler,  15  Tex.  441;  Lewisv.  Baird« 

and  as  such  was  entitled  to  be  re-  S  McLean,  56:  [Watson  v.  Dundee  etc 

corded:  Pitcher  v.  Barrows,  17  Pick.  Mfg.  Co.,  12  Or.  474.   That  the  record 

361;    28    Am.    Dec.    306;    Bogga    v.  operates  as  notice  in  cases  where  the 

Vamer,  6  Watts  &  S.  469.     [See  also  conveyances  are  merely  authorized  as 

Scott  Y.  Sierra  Lumber  Co.,  67  CaL  71. J  well  as  where  they  are  required  to  be 

The  same  is  true  of  the  recording  of  registered,  seeNeslinv.Wells,  104  U.S. 

an  assignment  of  a  mortgage  when  not  434;  Pepper's  Appeal,  77  Pa.  St^  873.] 
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or  defectiyely  performed,  such  a  record  would  be  a  mere 
voluntary  act,  and  would  haye  no  effect  upon  tbe  rights 
of  subsequent  purchasers  or  encumbrancers.' 

§  663.  7orm  and  Maimer  of  the  Becord.  —  Further* 
more,  the  record  of  an  instrument  which  is  itself  duly 
executed  and  entitled  to  be  registered  does  not  operate  as 
a  constructiTe  notice,  unless  it  is  made  in  the  proper  form 
and  manneri  in  the  proper  book,  as  required  by  the  stat- 
ute.  The  policy  of  the  recording  acts,  is,  that  those  per* 
sons  who  are  affected  with  constructive  notice  should  be 
able  to  obtain  an  actual  notice,  and  even  full  knowledge, 
by  means  of  a  search.  A  search  could  not  ordinarily  be 
successful  and  lead  the  party  to  the  knowledge  which  he 
seeks,  if  the  instrument  were  recorded  in  a  wrong  book. 
This  rule,  therefore,  instead  of  being  arbitrary  and  tech- 
nical, is  absolutely  essential  to  any  effective  working  of 
the  statutory  system.'    For  the  same  reason  the  operation 


rale  hM  been  applied  under  m  feotire  aoknowledgment  aludl  not  in- 
great  Tariety  of  circnnutanoea,  and  to  validate  a  record,  and  may  even  enre 
many  kinda  of  defeota  and  ioiperfeo-  raehadefeotbyaretroaetiTeitatiiteaa 
tiooa:  Fringle  t.  Dnnn,  37  Wia.  449,  between  the  partiei,  bnt  notaaaffainat 
460,  461 ;  19  Am.  Rep.  772;  Brown  ▼•  one  who  haa  alreadypnrohaaed  the 
Lont^  37  Me.  423;  De  Witt  t.  MouU  land  in  good  faith:  Wataon  ▼.  Mor- 
ton, 17  Me.  418;  St^vena  ▼.  Morse,  47  oer,  8  Pet.  88;  Gillespie  ▼.  Reed,  8 
N.  H.  632;  laham  r\  Bennington  lion  McLean,  377;  Barnet  ▼•  Barnet»  16 
Co.,  19  VL  230;  Blood  t.  Blood,  23  Serg.  k  R.  72;  Tate  ▼.  Stooltsfooe,  16 
Pick.  80;  Snmner  ▼.  Rhodes,  14  Conn.  Serg.  &  R.  86;  16  Am.  Dea  646; 
135;  Carter  v.  Champion,  8  Conn.  648;  Hughes  y.  Cannon,  2  Hnmph.  689; 
21  Am.  Dec.  696;  Parkist  ▼.  Alexan-  Reed  ▼.  Kemp,  16  HI.  446;  Allen  ▼. 
der,  1  Johns.  Ch.  394;  Green  ▼•  Drinker,  Moss,  27  Mo.  864;  Brown  r.  Simpson, 
7  Watto  ft  S.  440;  Heister  y.  Fortner,  4  Kan.  76;  Wallace  ▼•  Moody,  26  CaL 

2  Binn.  40;  4  Am.  Deo.  417;  Strong  t.  387.  The  statntea  in  a  few  states  pro- 
Smith,  3  McLean,  362;  Cockey  r.  Yide  that  an  instrament  filed  for  reo- 
Mllne,  16  Md.  200;  Johns  y.  Reardon,  ord  shall  be  a  notice,  although  not 

3  Md.  Ch.  67;  6  Md.  81;  Herndon  y.  properly  acknowledged,  bnt  that  the 
Kimball,  7  Ga.  432;  60  Am.  Dea  406;  record  cannot  be  nsed  as  eYidence 
Work  Y.  Harper,  24  Miss.  617;  Thomas  withont  the  acknowledgment. 

Y.  Grand  Golf  Bank,  9  Smedea  ft  M.  *  Pnngle  y.  Dnnn,  87  Wis.  449,  460, 

201;  Graham  y.  Samael,  1  Dana,  166;  461;  19  Am.  Rep.  772;  Van  Thorniley 

Halstead  Y.  Bankof  Kentucky,4  J.  J.  y.  Peters,   26  Ohio  St  471.     If  the 

Marsh.  664;  White  y.  Den  man,  1  Ohio  law  prescribes  that  deeds  should  be 

St.   110;  Reynolds  y.  Kingsbury,  16  recorded  in  certain  books, —  "  books  of 

Iowa,  238;  Barney  y.  Little,  16  Iowa,  deeds,"  —  and  that  mortgages  should 

527;  Brinton  y.  SeeYres,  12  Iowa,  389;  be  entered  in  another  set  of  books,  — 

Hodgson   Y.   Butts,   3    Cranch,    140;  "books  of  mortgages," — the  record  of 

Shnlts  Y.  Moore,  1  McLean,  621;  Har-  a  mortgage  in  a  "  book  of  deeds,"  or 

perY.  Reno,  I  Freem.  Ch.  323;  [Stiler  of  a  deed  in  a  "book  of  mortgages/* 

Y.  McComas,  66  Md.  136;  Giranlin  y.  would  be  wholly  inoperatiYC  as  a  cofi- 

Lampe,  58  Wis.  267.]     The  legisla-  iiructive  notice:    Leech's    Appeal,  44 

ture,  however,  may  provide  that  a  de-  Pa.  St.  140;   Calder  y.  Chapman^  62 
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of  a  record  as  constructive  notice  is  limited  territorially. 
A  record  is  not  a  notice  with  respect  to  any  land  situated 
in  a  different  county  from  that  in  which  the  registration 
is  made.  The  statutes  uniformly  require  the  instrument 
to  be  registered  in  the  same  county  in  which  the  land  is 
situated;  a  record  in  a  different  county  is  therefore  in- 
operative as  a  constructive  notice.^ 

Pa.  St  359;  91  Am.  Deo.  163;  MoLan-    Am.    Rep.     533;    Throckmorton    t. 
ahaa  ▼.  Reeside,  9  Watts,  508;  36  Am.     Price,  28  Tex.  605;  91  Am.  De&  334; 
Dee.  186;  Colomer  v.  Morgan,  18  La.    Board  of  Commiasionen  t.  Babooek, 
Ann.   202;  Succession  of  CordevioUe    5  Or.  472.    And  the  same  as  to  a  mis* 
▼.  Dawson,  26  La.  Ann.  534;  Fisher  t.    take  in  indexing:    Green  r.  Garring> 
Tnunard,  25  La.  Ann.  179;  Verges  ▼.    ton,  16  Ohio  St.  548;  but  see,  oer  oon- 
Prejean,  24  La.  Ann.  78;  Grimstone    ira,  Speer  y.  Evans,  47   Pa.  St.   141, 
▼.    Carter,   8    Paige,    421;    24    Am.    per  Viroodward,  J.     [The  statutes  in 
Dec.  230;  [See  also  Parsons  ▼.  Lent,  34    many  of  the  states  contain  provisions 
N.  J.  Eq.  67.  J    In  Leech's  Appeal,  44    to  the  effect   that   the  recording   is 
Pa.^   Stb  140,  a  peculiar   instrument    deemed  to  be  complete  and  to  become 
which  was  actually  given  as  security    operative  from  the  moment  the  instru- 
for  a  debt,  and  was  therefore  held  to    ment  is  left  with  the  proper  officer  for 
be  a  mortgage,  and  not  an  absolute    record.     In  such  cases  it  would  seem 
conveyance,  haid  been  recorded  in  a    to  follow,  and  it  has  been  repeatedly  so 
book  of  deeds;  this  record  was  held    decided,  that  no  subsequent  error  or 
to  be  inoperative  as  a  notice.     In  Mc-    omission  of  the  officers  whose  duty  it 
Lanahan  v.  Reeside,  9  Watts,  508,  36    is  to  make  the  record,  such  as  a  re- 
Am.  Dea  136,  a  deed  absolute  on  its    cording  in  a  wrong  book,  a  mistake  in 
face  was  given,  accompanied  by  a  sep-    indexing,  or  even  an  entire  omission 
arate  written  defeasance,  both  consti-    to  make  the  record,  will  destroy  the 
tuting  a  mortgage.    They  were  both    effectiveness  of  the  recording  as  con- 
recorded  in  the  same  book,  but  at  dif-    structive  notice:  Maneold  v.  Barlow, 
fereut  pages,  several  pages  intervening    61  Miss.  593;  48  Am.  Kep.  84;  Balen 
between  the  two.     The  court  held  that    v.  Mercter,  75  Mich.  42;  Mutual  K 
no  notice  was  thereby  given  of  the    Ins.  Co.  v.  Dake,  87  N.  Y.  257;  Don- 
instrument  OB  a  mortgage,  because  a    aid  v.  Beals,  57  Cal.  399;  Meherin  v. 
party  making  a  search,  and  finding  the    Oaks,  67  Cal  57.     This  result  will  not 
deed  absolute  on  its  face,  would  be  mis-    follow  if  at  the  time  the  instrument 
led,  and  suppose  that  there  was  no  other    is  left  with  the  officer  he  is  instructed 
instrument  affecting  the  t.itle:  Vielev,    not  to  record  until  subsequently  or- 
Judson,  82  N.  Y.  32.     [In  Marston  v.    dered  to  do  so:  Haworth  v.  Tayior, 
Williams,  45  Minn.  116,  it  was,  how-    108  III.  275.     But  after  the  recording 
ever, held  that  the  recording  of  the  deed    has  once  been  accomplished,  its  effect- 
alone,  without  the  defeasance,  was  no-    iveness  is  not  defeated  by  the  subse- 
tice.    See  also  Kemper  v.  Campbell,  44    quent  careless  or  accidental  loss,  as  by 
Ohio  St.  210;  Bank  of  Mobile  v.T.Sav.     nre,  of  the  record:  Heim  v.  Ellis,  49 
Inst.,  62  Miss.  250;  eorUra,  Galley  v.    Mich.  241;  Franklin  Savings  Bank  v. 
Macy,  84  N.  C.  434;  Ives  v.  Stone,  51     Taylor,  131  111.  376.  In  ifitna  Life  Ins. 
Conn.   446.]    It  might    be  supposed    Co.  v.  Hesser,  77  Iowa,  381,  14  Am. 
that  the  same  rule  should  apply  to  a    St.  Rep.  297,  it  was  held  that  an  error 
proper  indexing.     But  in  Mut.  Life    in  indexing  a  judgment  destroyed  its 
Ins.  Co.  V.  Dake,  1  Abb.  N.  C.  381,  it    effectiveness    as  constructive    notice, 
was  expressly  held  that  the  index  is    In  this  case  the  judgment  a^nst  a 
not  an  essential  part  of  the  record;    person  named  "Hesser "was  mdexed 
that  a  mortgage  otherwise  duly  re*    under  the  name  of  "Hesse."] 
corded  is  notice,  although  not  indexed.         '  King  v.  Portis,  77  N.  C.  25.     If  a 
To  the  same  effect  are  Curtis  v.  Ly-    deed  or  mortgage  covered  lands  situ- 
man,  24  Vt.  338:  68   Am.    Rep.   174;     ated  in  two  dinerent  counties,  and  it 
Bishop  V.  Schneider,  46  Ma  472;  2    was  recorded  in  one  of  them  only,  it 
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§  654.  Contents  of  the  Record.  —  A  record  is  a  con- 
structive notice  only  when  and  so  far  as  it  is  a  true  copy, 
substantially  even  if  not  absolutely  correct,  of  the  instru- 
ment which  purports  to  be  registered^  and  of  all  its  provis- 
ions.  Any  material  omission  or  alteration  will  certainly 
prevent  the  record  from  being  a  constructive  notice  0/  the 
original  instrument,  although  it  may  appear  on  the  registry 
books  to  be  an  instrument  perfect  and  operative  in  all  its 
parts.  The  test  is  a  plain  and  simple  one.  It  is,  whether 
the  record,  if  examined  and  read  by  the  party  dealing 
with  the  premises,  would  be  an  actual  notice  to  him  of  the 
original  instrument  and  of  all  its  parts  and  provisions. 
By  the  policy  of  the  recording  acts,  such  a  party  is  called 
upon  to  search  the  records,  and  he  has  a  right  to  rely 
upon  what  he  finds  there  entered  as  a  true  and  complete 
transcript  of  any  and  every  instrument  affecting  the  title 
to  the  lands  with  respect  to  which  he  is  dealing.  A  rec- 
ord can  only  be  a  constructive  notice,  at  most,  of  whatever 
is  contained  within  itself.'     Finally,  the  record  will  not 

woald  be  effectiTe  as  to  part  of  the  receiTod  actual  notice  from  aueh  m 
land  ooDTeyed,  bat  inoperative  as  a  searcb  of  the  records.  In  my  opinion, 
notioe  with  respect  to  the  other  part:  this  decision  poshes  the  doctrine  of 
Astor  ▼.  Wells,  4  Wheat.  466;  I^wis  actual  notice  based  apon  indirect  evi* 
T.  Baird,  3  McLean,  56;  Stevens  ▼.  dence  to  the  furthest  extreme.  I  se« 
Broirny  3  Vt.  420;  23  Am.  DecL  216;  riously  doubt  its  correctness.  See 
Ferrin  ▼.  Beed,  35  Vt.  2;  Kerns  t.  ante,  §  600,  and  note  thereunder. 
Swope^  2  Watts,  75;  Hundley  t.  ^  As  illustrations  of  such  mistakes 
Mount^  S  Smedes  &  M.  387;  Crosby  affecting  the  operation  of  the  record 
T.  Hnaton,  1  Tex.  203;  St.  John  ▼.  as  a  constructive  notice  would  be  an 
Conger,  40  HL  535;  Stewart  ▼.  Mo-  error  in  the  description  or  location  of 
Sweeney,  14  Wis.  468.  the  premises  included  in  the  original 
In  Kerns  v.  Swope,  2  Watts,  75,  a  deed  or  mortgage;  an  error  in  tiie 
prior  deed  of  land  lyin^  in  two  conn-  name  of  a  grantor  or  mortgagor;  an 
ties  bad  been  recorded  in  one  of  them  error  in  the  amount  of  the  debt  for 
only,  and  so  was  not  constructive  no*  which  a  mortgage  is  a  secnrity,  and 
tice  with  respect  to  the  land  situated  the  like:  Jennings  v.  Wood,  20  Ohio, 
in  the  other.  A  subsequent  purchaser  261;  Miller  v.  Bradford,  12  Iowa,  14; 
bought  and  took  a  conveyance  of  both  Hughes  v.  Debnam,  8  Jones,  127; 
tracts.  The  court  held  that  while  Wyatt  v.  Barwell,  19  Ves.  439.  [But 
this  purchaser  was  not  charged  with  the  registrv  of  a  deed  executed  by 
eomatmciive  notioe  with  respect  to  the  J.  N.  H.,  m  which  he  calls  himself 
land  situated  in  one  of  the  counties,  J.  H.,  by  which  latter  name  be  is 
there  arose  m  prenimpiion  of /act  that  equally  well  known,  is  not  such  a  mis- 
he  had  examined  the  record,  and  had  take  as  will  prevent  the  registry  as 
thus  obtained  actual  notice  of  the  deed  operating  as  constructive  notice:  Gil- 
el  both  parcels;  that  a  jury  might  lespie  v.  Rogers,  146  Mass.  610.]  In 
rely  upon  such  presumption  of  fact,  one  case  a  mortgage  was  given  to  se- 
and  might  find  as  a  fact  that  he  had  cure  three  thousand  dollars.    In  re- 
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be  a  notice,  unless  it  and  the  original  instrument  of  which 
it  is  a  copy  correctlj  and  sufficiently  describe  the  prem- 
ises which  are  to  be  affected,  and  correctly  and  sufficiently 
state  all  the  other  provisions  which  are  material  to  the 
rights  and  interests  of  subsequent  parties.  The  premises 
should  at  least  be  so  described  or  identified  that  a  subse- 
quent purchaser  or  encumbrancer  would  have  the  meaDS 
of  ascertaining  with  accuracy  what  and  where  they  were.^ 

oording  It^  by  %  mistake  of  the  elerk  a  separate  defeasance,  the  f<inner  being 
or  oopyist  in  the  registry  office,  the  recorded  and  the  latter  not»  ffives  the 
record  was  made  to  read  only  three  holder  no  rights  against  a  snoeequent 
hnndred  dollars.  It  was  held  to  be  a  encumbrancer.  It  it  good  for  noMtg 
constmctiTe  notice  only  to  the  extent  a$  a  convejfcmeet  becanse  it  is  in  faet 
of  three  hnndred  dollars,  and  to  eon-  not  a  oonyeyanoe;  and  it  is  equally 
stitnte  a  lien  only  for  that  amonnt  as  worthless  as  a  mortsage^  because  it 
against  a  subsequent  grantee  or  mort-  does  not  appear  by  we  record  to  be 
gagee  who  had  no  actual  notice,  and  a  mortgage.  To  the  same  effeot  is 
who^  it  was  held,  had  a  right  to  rely  Corpman  t.  Baocastow,  S4  Fa.  St.  863. 
on  the  record  as  correctly  stating  the  This  dkium  concerning  the  eflfect  of 
amonnt  of  the  debt  and  the  extent  of  such  a  record  as  a  oonreyanoe  is  cer- 
the  lien:  Peck  r.  Mallams,  10  N.  T.  tainly  opposed  to  the  doctrine  which 
609;  Beekman  ▼.  Frost,  18  Johns.  544;  generally  prevails  through  the  states, 
0  Am.  Dec  246;  Teirell  ▼.  Andrew  and  to  the  policy  of  the  recmtling  acta 
Co.,  44  Mo.  809;  Jennings  ▼.  Wood,  A  subsequent  purchaser  for  a  valuable 
20  Ohio,  261.  In  this  connection  the  consideration  from  tho  grantee,  under 
question  has  arisen  concerning  the  such  circumstances,  would,  according 
effect  of  a  deed  of  land  abeolnte  on  its  to  the  generally  accepted  doctrine,  ob- 
f  ace,  but  accompanied  by  a  written  tain  a  ffood  title  as  ag^ainst  the  grantor 
defeasance,  and  thus  oonstitnting  in  and  all  persons  claiming  through  him, 
reality  a  mortgage.  It  is  held  that  as  was  held  in  Cogan  Y.Cook,  22  Minn, 
both  must  be  recorded  together  as  a  187.  The  statutes  in  most  states  con- 
mortgage,  in  order  that  &e  registry  tain  an  express  provision  ooncenung 
may  be  constructiye  notice  of  the  whole  the  recordinff  of  absolute  deeds  aoeom- 
instrument  as  a  mortoage.  If  the  panied  by  a  defeasance, 
deed  alone  is  recorde<^  without  the  ^  Partridge  v.  Smith,  2  Bias.  183, 
accompanying  defeasance,  it  is  clear  185,  186;  Galway  t.  Malohow,  7  Neb. 
that  the  record  will  not  be  constructive  285;  Herman  v.  Doming,  44  Conn, 
notice  of  the  entire  instrument  in  its  124;  Murphy  v.  Hendricks,  57  Ind. 
intended  character  as  a  mortgage;  so  693;  Thorp  ▼.  Merrill,  21  Minn.  886; 
far  as  the  registry  would  operate,  the  Sanger  v.  Craigue,  10  Vt  555;  Broth- 
instrument,  OS  a  nuniffoge,  would  be  erton  v.  Livingston,  8  Watts  k  S.  334; 
in  the  position  of  a  wholly  unrecorded  Banks  v.  Ammon,  27  Pa.  St.  172; 
mortgage,  as  against  subsequent  pur*  Mundy  v.  Vawter,  3  Oratt.  518;  Lally 
chasers  and  encumbrancers:  Brown  v.  v.  Holland,  1  Swan,  396;  Martindale 
Dean,  3  Wend.  208;  James  v.  Morey,  v.  Price,  14  Ind.  115;  Rodgers  v.  Kav- 

2  Cow.  246;  14  Am.  Dec.  475;  Dev  v.  anaugh,  24  ni.  583;  Nelson  v.  Wade, 
Dunham,  2  Johns.  Ch.  182;  Friedley  21  Iowa,  49;  Jones  v.  Bamford,  21 
V.  Hamilton,  17  Serg.  &R.  70;  17  Am.  Iowa,  217.  In  Partridge  v.  Smith,  2 
Dec.  638;  Jaques  v.  Weeks,  7  Watts,  Biss.  183,  185,  186,  a  deed  was  re- 
261,  287;  Edwards  v.  Trumbull,  50  corded  in  a  county  where  the  land 
Pa.  Si  509;  Hendrickson's  Appeal,  24  conveyed  was  situated.  The  deecrip- 
Pa.  St.  363.  In  this  last-mentioned  tion  was  erroneous  in  some  important 
case,  Black,  J.,  said,  concerning  such  particulars;  but  there  were  no  other 
a  record:  "  A  mortgage,  when  in  the  premises  in  the  county  which  eU  aU 
shape  of  an  absolute  cooveyauce  with  answered    to    the  description.      The 
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The  same  rule  applies  to  the  record  of  mortgages  and  all 
otber  encumbrances  which  can  be  recorded.  The  Ian- 
guage,  both  of  the  original  and  of  the  record,  must  be  such 
tliat  if  a  subsequent  purchaser  or  encumbrancer  should 
examine  the  instrument  itself,  he  would  obtain  thereby 
an  actual  notice  of  all  the  rights  which  were  intended  to 
1t>e  created  or  conferred  by  it.^  It  seems  also  to  result 
from  the  terms  of  the  statute  that  the  recording  of  a  copy 
is  not  equivalent  to  the  record  of  the  original  instrument, 
and  is  not  operative  as  a  notice.' 

§  655.  (4)  Of  What  the  Record  is  a  Notice.  —  The 
doctrine  formulated  under  this  head  is  merely  the  sum-> 
ming  up  and  result  of  the  various  special  rules  which 
have  been  stated  in  the  preceding  paragraphs.  When  all 
the  foregoing  requisites  to  a  valid  registration  have  been 
complied  with, — when  an  instrument  is  one  entitled  to  be 
recorded,  and  has  been  duly  executed  and  acknowledged 
or  proved,  and  has  been  recorded  in  the  proper  manner 

eoart,   while  admtttiDg   the   ffenenl  the  error  is,  then  the  reoord  it  eon* 

mie  ma  stated  in  the  tezt^  held  that  stractire  notice  of  the  mortgage  npon 

there  was  sufficient  in  the  record  to  the  lots  intended  to  be  descrilMd;  l>nt 

pnt  a  subsequent  purchaser  on  an  in-  if  it  is  not  apparent  what  the  error  is, 

qniry,  and  it  therefore  operated  as  a  the  reoord  is  not  constructive  notice, 

notioe  that  the  land  had  been  con*  ....  The  premises  should  at  least 

reyed.     See  also  Thornhill  r.  Borthe,  be  so  described  or  identified  that  a 

29  La.  Ann.  639;  Slater  r.  Breese,  36  subsequent  purchaser  would  have  the 

Mich.   77;   Shepard  ▼.   Shepard,    36  means  of  ascertaining  with  accuracy 

Mich.  173;  Boon  t.  Pierpont^  28  N.  J.  what  and  where  they  were.    The  Ian* 

Bq.  7, — which  are  illustrations  of  mis-  guage,  both  of  the  mortgage  and  of  the 

takes  and  omissions  immaterial  be*  record  of  it»  must  be  such  that  if  a 

cause  the  other  portions  of  the  descrip*  subsequent  purchaser  should  examine 

tion  are  reasonably  sufficient  to  enable  the  instrument  itself  he  would   ob« 

any  one  to  identify  the  land.     Slater  tain  thereby  an  actual  notice  of  all  the 

T.  Breess,  36  MieK  77,  is  an  especially  rights  which  were  intended  to  be  ere- 

instmetiye  decision  on  this  point   [See  ated  or  conferred  by  it  **] 

also  Carter  ▼.  Hawkins,  62  Tex.  393;  >  Youngs  r.  Wilson,  27  N.  Y.  351; 

Bailey  t.  Oalpin,  40  Minn.  819;  Maul  reversing  24  Barb.  510;  Babcock  r. 

T.  Rider.  69  Ta.  St  167.    In  Bright  Bridge,  29  Barb.  427;  Bell  v.  Fleming, 

T.  Buekman,  39  Fed.  Rep.  247,  &ifl  12  N.  J.  £q.  13,   490;  Pettibone  v. 

mis  was  thus  stated:  "The  descrip-  Griswold,  4  Ck>nn.  168;  10  Am.  Dec 

tion  of  the  property  upon  which  the  106;  Hart  v,  Cfaalker,  14  Conn.  77; 

mortgage  ia  an  enoumlnranoe  must  be  Viele  ▼.  Judson,  82  N.  Y.  32  (reoord 

SQch  as  reaeottsbly  to  enable  subse-  of  an  assignment  of  a  mortgage). 

quent  pnrehasen  to  identify  the  land;  '  Ladlev  ▼.  Creighton,  70  Pa.  St. 

otherwise  the  record  of  the  mortgage  490.    Unless  the  recording  is  done  ia 

is  not  notice  of  any  encumbrance  upon  pursuance  of  the  express  proWsions  of 

it    If  the  description  in  the  mortgage  a  statute  permitting  a  copy  to  be  prored 

18  erronedUy  and  it  is  apparent  what  and  reconled  when  the  original  u  lost 
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aud  in  the  proper  county,  —  then  such  record  becomes  a 
constructive  notice  not  only  of  the  fact  that  the  instru- 
ment exists,  but  of  its  contents,  and  of  all  the  estates, 
rights,  titles,  and  interests,  legal  and  equitable,  created 
or  conferred  by  it  or  arising  from  its  provisions.^  The 
inquiry  therefore  remains,  To  what  classes  of  persons  does 
this  notice  extend  ? 

§  656.  (5)  To  Whom  the  Record  is  a  Notice.  — What 
classes  of  persons  are  thus  charged  with  constructive  no- 
tice by  a  regular  and  lawful  registration  7  The  answer 
to  this  question  must  depend  upon  the  language  of  the 
recording  acts.  While  the  terms  of  the  various  state 
statutes  may  differ,  in  respect  to  this  matter,  in  some  of 
their  subordinate  and  qualifying  phrases,  they  all  agree 
in  the  main  and  substantial  provision;  they  all  declare 
that  an  unrecorded  conveyance  is  invalid  only  as  against 
stibsequent  purchasers  or  encumbrancers,  and,  as  a  neces- 
sary inference,  that  the  record  only  operates  as  a  notice  to 
the  same  persons.'  In  several  of  the  statutes  the  quali- 
fication is  added  that  the  subsequent  purchaser  who  is 
thus  protected  must  be  one  ''  in  good  faith  and  for  a  val- 
uable consideration";  in  many  of  them  this  language  is 

'  Bancroft  ▼.  Gonsen,  18  Allen,  50;  87;  Boehanan  t.  International  Bank, 

Orvis  V.  Newell,  17  Oonn.  97;  Bash  t.  78  111.  500;  Ogden  v.  Walters,  12  Kan; 

Golden,   17  Conn.   594;    Harrison  v.  282;  McCabe  y.  Orey,  20  CaL  609- 

Caohelin,  23  Mo.  117,  127;  Mesick  y.  Dennis  y.  Bnrritt,  6  CaL  670;  Monte; 

Sunderland,  6  Cal.  297;  George  y.Kent»  fiore  y.   Browne,  7  H.   L.  Cas.   241. 

7   Allen,  16;  Hetherington  y.  Clark,  Viele  y.  Jndson,  82  N.  Y.  32  (as  to  tha 

HO  Pa.  St.  393;  Morris  y.  Wadsworth,  effect  of  record  of  an  assignment  of 

17   Wend.  103;  Thomson  y.  Wilcox,  a  mortgage;  it  is  notice  of  the  rights 

7  Lans.   376;  Youngs  y.  Wilson,  27  of  the  assignee  as  against  any  sulwe- 

N.  Y.  351;  Dimon  y.  Dunn,  15  N.  Y.  quent  acts  of  the  mortgagee  affecting 

498;  Parkist  y.  Alexander,  1  Johns,  toe    mortgage;    it    protects    as  well 

Ch.  894;  Humphreys  y.  Newman,  51  against  a  discharge  as  against  an  as* 

Me.  40;  Hall  y.  McDnff^  24  Me.  311;  sign  men  t  by  the  mortgagee).      [See 

Tripe  y.  Marcy,  39  N.  H.  439;  Leach  also  McPherson  y.  Rollins,  107  N.  Y. 

y.  Beattie,  33  Vt  195;  BoUes  y.  Chaun-  322;  1  Am.  St.  Bep.  826;  Warder  y. 

oey,  8  Conn.  389;  Peters  y.  Goodrich,  Cornell,  105  HI.  169;  Meyer  y.  Portia, 

3  Conn.  146;  Barbour  y.  Nichols,  3  45  Ark.  420;  Stokes  y.  Riley,  121  HI. 

R.  1. 187;  Souder  y.  Morrow,  33  Pa.  St.  166;  Lovejoy  y.  Raymond,  58  Vt.  609; 

83;  Clabaugh  y.  Byerly,  7  Gill,  354;  Geiley.  Reynolds,  85  Minn.  831.] 

48  Am.   Dec.  575;  Grandin  v,  Ander*  *  Hunter  v.  Watson,  12  Cal.  363;  73 

son,  15  Ohio  St.  286;  Kyle  y.  Thomp*  Am.  Deo.  543;  Dennis  r,  Borrittk  6 

son.  1 1  Ohio  St.  616;  Leiby  y.  Wolf,  CaL  67a 
10  Ohio,  83;  Doyle  y.  Stevens,  4  Mich. 
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absent;  but  whether  expressed  or  omitted  by  the  legisla- 
ture, it  has  uniformly  entered  into  and  formed  a  part  of 
the  judicial  interpretation*  In  some  instances  "credi- 
tors "  are  expressly  added. 

§  657.  Not  to  Prior  Parties. — It  is  a  fundamental  prop* 
osition,  therefore,  established  with  complete  unanimity, 
that  a  registration  properly  made  does  not  operate  as  con- 
structive notice  to  all  the  world,  but  ouly  to  those  persons 
who,  under  the  policy  of  the  legislation,  are  compelled  to 
search  the  records  in  order  to  protect  their  own  interests. 
It  is  equally  well  settled  that  such  record  is  not  notice  to 
the  holders  of  antecedent  rights,  —  that  is,  to  those  who 
have  acquired  their  rights  before  the  time  when  the  record 
is  made,  —  and  this  is  so  even  when  the  antecedent  right 
may,  in  pursuance  of  the  statute,  be  defeated  by  the  fact 
of  the  prior  record.  In  other  words,  the  registration  of 
an  instrument  does  not  act  <u  a  notice  backwards  in  time.* 

1  Seo  Maal  t.  Rider,  69  Pa.  St  167,  of  th«  propontion  lUted  in  the  text, 
171.  Thia  language,  often  used  by  the  eee  Stnyyesant  y.  Hall,  2  Barb.  Ch. 
ooorte,  is,  however,  a  ricioas  reason*  151 ;  Stuyvesant  y.  Hone,  1  Sand.  Ch. 
ing  in  a  circle,  and  does  not  really  de«  419;  Taylor  v.  Marie's  £x*r8,  6  Rawle, 
termine  who  are  charged  with  notice.  51.  The  doctrine,  and  the  circam« 
It  simply  says:  "Those  persons  are  stances  under  which  it  may  be  applied, 
effected  with  notice  who  are  compelled  are  so  well  explained  by  the  case  re« 
to  search  the  records  in  order  to  pro*  ported  in  1  Sand.  Ch.  419,  and  2  Barb, 
tect  their  own  interests;  and  on  the  Ch.  151,  that  a  quotation  will  be  in- 
other  hand,  those  persons  who  are  stmctiye.  The  facts  were,  briefly,  as  fol- 
eharged  with  notice  must  make  a  lows:  A  tract  of  land  was  mortgaged  to 
search  of  the  records."  We  are  thus  Stoyyeaant,  and  his  mortgage  was  duly 
simply  carried  round  in  a  circle.  recorded.  Hone  subsequently  acquired 

*  Birnie  y.  Main,  29  Ark.  591 ;  a  lien  thereon  by  a  second  mortgage. 
Ward's  Ex'r  y.  Hague,  25  N.  J.  Eq.  which  he  foreclosed  by  a  suit  in  chan« 
397;  Leach  y.  Beattie,  33  Vt  195;  eery,  and  the  land,  which  had  been 
Kyle  y.  Thompson,  11  Ohio  St.  616.  diyided  into  fifty-six  building  lots,  was 
There  is  an  important  difference  be*  sold  under  the  decree  to  Tbome.  T. 
tweeo  the  operation  of  a  registration,  afterwards  gaye  a  mortgage  upon  part 
under  the  express  terms  of  a  statute,  of  these  lots  back  to  H.  All  the  con- 
to  defeat  an  antecedent  conyeyance  yeyances  and  mortgages  growing  out  of 
which  is  unrecorded,  and  the  effect  of  these  proceedings  were  duly  recorded, 
a  registration  tu  a  notice  which  has  but  8.  had  no  notice  of  the  foreclos- 
been  established  by  the  courts  as  a  ore  suit  nor  ot  any  of  the  proceed* 
neceesary  inference  from  these  pro-  ings.  Afterwards  H.  foreclosed  T.'s 
yisions  of  the  statute.  Indeed,  it  is  mortgage  by  a  suit  in  chancery,  and 
solely  because  the  registration  of  a  con-  filed  the  statutory  notice  of  /it  pendent, 
yeyanoe  does^  in  compliance  with  the  During  the  pendency  of  the  suit,  8., 
statute,  defeat  a  prior  unrecorded  who  had  no  notice  of  it,  released  to 
title  that  the  record  of  a  prior  title  is  T.  forty-two  of  the  fifty-six  lots  from 
Md  to  be  a  constmctiye  notice  to  wfh  his  own  (S.'s)  mortgage.  The  fourteen 
eegiMMl   parohaaext.    As  illustratbns  lots  left  snbjeet  to  S.'t  mortgage  wert 
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§  658.  Only  to  Porchaaeni  under  Same  Onntor.  Effect 
of  Perfect  Becord  Title— Break  in  Becord  Title. — It  is  not, 
liowever,  every  subsequent  purchaser  who  comes  within 
the  purview  of  the  statute.  Th^  mere  fact  that,  subse- 
quently to  the  registering  of  a  deed  of  certain  premises,  a 
third  person  purchases  the  same  premises,  from  cmy  source 
of  title,  from  any  grantor  whatsoever  claiming  to  own 
them,  does  not  render  the  purchaser  necessarily  chargeable 
with  notice  of  the  prior  recorded  conveyance.'    The  only 

part  of  thoM  which  T.  had  mortgaged  caae  of  Gnion  t.  Knapp,  6  Paige,  42;  29 
to  H.,  and  all  of  T/b  lots  not  mort-  Ain.Deo.741,oppoeeatotheooiiclusioii 
gaged  to  H.  were  released  by  S.  S.  atwhichhehadarriyed.  This  decision 
now  brings  a  suit  to  foreclose  his  was  affirmed  by  Chancellor  Walworth, 
own  mortgaffe,  and  it  was  datmed  in  in  2  Barb.  Ch.  151,  167,  158;  and  his 
defense  that l>y  his  releasing  the  forty-  opinion  njpon  the  question  substantially 
two  lots  he  had  destroyed  the  lien  of  repeats  the  reasoning  of  the  vioe-eban- 
his  mortgage  on  the  remaininjz  four-  cellor,  that  a  deed  subsequently  made 
teen  lots.  Ae  court  held,  —  1.  ThatS.  and  recorded  by  the  mortgagor  is  not 
was  not  charged  with  constructive  notice  to  a  prior  mortgagee  whose 
notice  of  the  first  snit»  nor  of  the  sale  mortgage  is  on  record,  so  thaX  he  may 
under  the  decree  in  it;  2.  That  nei-  release  part  of  the  premises  without 
ther  the  second  suit,  nor  the  notice  destroying  his  lien.  See  also  Howard 
of  fis  jMnuieiM  filed  in  it,  operated  as  no-  Ins.  Co.  v.  Halsey,  8  N.  Y.  271;  59 
tiee  to  S.;  3.  That  the  recording  of  Am.  Dea  478;  Hill  ▼.  McCarter,  27 
the  subsequent  deeds  of  T.  and  of  T.'s  N.  J.  £q.  41;  Hoy  t.  Bramhall,  19 
mortgages  was  not  notice  to  S.;  and  N.  J.  Eq.  563;  97  Am.  Dec.  687;  Van- 
that  S.  on  releasing  was  not  bound  to  orden  ▼.  Johnson,  14  N.  J.  Eq.  376;  82 
search  the  records  for  subsequent  con-  Am.  Dec.  254;  Blair  ▼.  Ward,  10  N.  J. 
▼eyances  or  encumbrances.  The  vice-  Eq.  126;  George  ▼.  Wood,  9  Allen,  80; 
chancellor  said  on  the  question  (1  85  Am.  Dec.  741;  Taylor  v.  Maris,  6 
Sand.  Ch.  419,  425):  "Kotioe  by  the  Rawle,  51;  Leiby  y.  Wolf,  10  Ohio,  83; 
recording  of  conveyances  is  created  by  James  r.  Brown,  11  Mich.  25;  Cooper 
the  statutes,  and  its  effect  is  to  lie  t.  Bigly,  13  Mich.  463;  DoolitUe  t. 
learned  from  their  provisions,  and  the  Cook,  75  HI.  354;  Iglehart  v. 
adjudications  thereon.  The  statute  Crane,  42  HL  261;  Deuster  v.  Mo- 
enacts  that  every  conveyance  not  re-  Camus,  14  Wis.  307;  Straight  v.  Harris, 
corded  shall  be  void  as  against  any  14  Wis.  509;  Halsteads  v.  Bank  of 
subsequent  purchaser  in  good  faith,  Kentucky,  4  J.  J.  Marsh.  558.  [See 
eta,  whose  conveyance  shall  be  first  also  Cosawell  t.  Stout,  82  N.  J.  Eq. 
recorded.  Neither  the  provision  itself  240;  Ackerman  v.  Honsicker,  85  K.  Y. 
nor  the  objects  of  a  registry  law  49;  39  Am.  Rep.  621 ;  Kams  v.  Olney, 
have  any  reference  to  prior  encum-  80  Cal.  90.  In  Lewis  v.  Bamhardt,  43 
brances  already  recorded.  The  effect  Fed.  Rep.  854,  it  was  held  that  after 
of  recording  a  conveyance  is  not  retro-  a  vendee  has  taken  possession  nnder 
spective,  nor  was  it  designed  to  his  contract  and  made  valuable  im* 
change  rights  alreadv  vested  and  se-  provements,  recording  a  will  aflbeting 
cured  by  a  recorded  deed  or  mortgage,  the  vendor's  title  is  not  constructive 
It  simplp  proUetB  a  purduuer  who  takes  notice  to  him,  although  made  before 
the  precaiUion  to  teareh  the  records  and  the  delivery  of  his  deed,  since  his  title 
reet!rd  his  own  eonoeffanee  against  prior  relates  back  to  the  ezeontion  of  his  oon- 
unreeordod  convepances  qf  which  he  had  tract.] 

no  noUee,"    The  vice-chancellor  then  ^  This  is  clearly  shown  by  the  viu* 

refers  to  Cheesebrough  v.  Millard,  1  form  mode  in  which  the  recorda  of 

Johns.  Ch.  414,  7  Am.  Dec.  494,  and  deeds,  mortgages,  etc.,  are  fndeaoed  m 

also  sl^wa  tiirt  there  is  nothing  in  tSe  the  publio  offioea  of  VMocd.    XIm  ki* 
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subsequent  parchaser  who  is  charged  with  notice  of  the 
record  of  a  conveyance  is  one  who  claims  under  the  same 
grantor  from  the  same  source  of  title.  If  two  titles  to 
the  same  land  are  distinct  and  conflicting,  the  superiority 
between  them  depends,  not  upon  their  being  recorded, 
but  upon  their  intrinsic  merits.  It  is  a  settled  doctrine, 
therefore,  that  a  record  is  only  a  constructive  notice  to 
subsequent  purchasers  deriving  title  from  the  same  gran- 
tor.^   Intimately  connected  with,  and  indeed  a  branch 

dez€8  are  n«Y0r  wranged  aoeording  to  8S  CaL  89;  Hoalt  t.  Donahue,  21  W. 
the  parcels  of  land,  so  that  a  person  Va.  294.]  Chancellor  Walworth  thoa 
making  search  follows  the  ownership  states  the  doctrine  in  Stnyvesant  ▼. 
of  a  particular  parcel  irrespective  of  Hall,  2  Barb.  Ch.  151;  ''The recording 
the  sonrces  of  title;  they  are  always  of  a  deed  or  mortgage,  therefore,  is 
arranged  according  to  the  grantors  and  oonstmctive  notice  only  to  those  who 
granteee,  mortgagors  and  mortgagees,  have  subsequently  acquired  some  in* 
The  records  can  only  disclose  the  title  terest  or  right  in  the  property  under 
to  a  particular  tract,  so  far  as  they  en*  lAs  grantor  or  mortgagor,  **  While  this 
able  one  making  search  to  trace  the  general  doctrine  is  accepted  with  corn- 
ownership  from  one  grantor  or  mort*  plete  unanimity,  and  is  indeed  essen* 
gagor  to  another.  Records  are  only  tial  to  any  just  workinc  of  the  registry 
constructive  notice  of  a  title  of  which  system,  there  is  some  difference  of  ju- 
they  enable  a  party  to  obtain  adval  dicial  opinion  in  its  applieation  to  par- 
notice  or  knowledge  by  means  of  a  ticular  conditions  of  tact.  In  the  case, 
search.  which  is  not  uncommon,  where  A  ooa* 
*  Baker  y.  Griffin,  50  Miss.  15S;  Toys  to  B,  and  the  deed  is  not  rs* 
Tilton  V.  Hunter,  24  Me.  '29;  Bates  v.  corded,  and  B  then  conveys  the  land 
Norcroai^  14  Pick.  224;  George  v.  to  C,  who  puts  his  deed  upon  record. 
Wood,  9  Allen,  80;  85  Am.  Dea  741;  it  is  held  in  many  decisions  that  this 
Murray  v.  Ballon,  1  Johns.  Ch.  556;  r^istratioa  of  the  second  deed  is  not 
Embury  v.  Conner,  2  Sand.  98;  Stay*  a  constructive  notice  to  one  who  snb- 
vsaant  v.  Hall,  2  Barb.  Ch.  151,  158:  sequently  purchases  from  A;  both  par* 
Page  T.  Warinff,  76  N.  Y.  463;  Cook  ties,  it  is  said,  do  not  claim  under  the 
V.  Travis,  20  N.  Y.  402;  Farmers'  L.  same  grantor,  B^  and  the  records  do 
ft  T.  Co.  V.  Maltby,  8  Paige,  361 ;  Gal*  not  furnish  any  clew  to  the  true  chain 
der  V.  Chapman,  52  Pa.  St  359;  91  of  title:  Roberts  v.  Bonme,  23  Meu 
Am.  Deo.  163;  Woods  v.  Farmere,  7  165;  39  Am.  Dec  614;  Harris  v.  Ar* 
Watta,  382;  32  Am.  Dec.  772;  Light-  nold,  1  R.  I.  125;  Cook  v.  Travis,  22 
ner  t.  Mooney,  10  Watts,  412;  Heth*  Barb.  338;  20  N.  Y.  402;  Lossy  v. 
erington  v.  Clark,  80  Pa.  St.  393,  395;  Simpson,  1 1  N.  J.  £q.  246;  Lightner  v. 
Keller  v.  Nuts,  5  Serg.  ft  R.  246;  Hoy  Mooney,  10 Watts,  407;  Calder  v.  Chap* 
V.  Bramhall,  19  K.  J.  £q.  563;  97  Am.  man,  52  Pa.  St  359;  91  Am.  Dec.  163; 
Dec.  687;  Losey  v.  Simpson,  11  N.  J.  Fenne  v.  Say  re,  3  Ala.  478;  Chicago 
Kq.  246;  Whittington  v.  Wright  9  v.  Witt,  75  Ul.  211.  In  this  last  case 
Gil  23;  Brock  v.  deaden,  13  Ala.  370;  A,  a  grantee  in  an  Wirteorded  deed, 
Dolin  V.  Gardner,  15  Ala.  758;  Leiby  conveyed  to  B,  and  B  to  C;  these  two 
V.  Wolf,  10  Ohio,  80,  83;  Blake  v.  latter  deeds  were  both  recorded;  but 
Graham,  6  Ohio  St  580;  67  Am.  Dec  neither  of  them  referred  to  A's  deed, 
360;  Iglehartv.  Crane,  42  IlL  261;  St  nor  contained  any  recital  of  it.  Held, 
John  V.  Conger,  40  111.  535;  Crockett  that  the  record  of  these  two  deeds  was 
V.  Magnire,  10  Ma  34;  Long  v.  Dollar*  not  notice  of  the  unrecorded  deed  ta 
hide^  24  CaL  218,  453;  [see  also  Grun-  A.  In  like  manner,  and  for  alike  rea* 
dies  V.  Reid,  107  lU.  304;  Lehman  v.  son,  if  A  conveys  to  B  by  a  deed 
CoUin%  69  Ala.  127;  Lumpkin  v.  which  is  not  put  upon  record,  and  B 
fk^Aa^wn^  74  Tex.  97;  Nidever  ?.  Ayers,  gives  a  mortgage  on  the  land,  even  * 

3  S^  JUB.— 58 
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ofy  this  same  doctrine,  is  the  question,  How  far  back  is  a 
purchaser  bound  to  search  the  record  title  of  his  own  ven- 
dor? If  the  records  show  a  good  title  vested  in  the  vendor 
at  a  certain  date,  and  nothing  done  by  him  after  that  time 
to  impair  or  encumber  the  title,  it  would  seem  that  the 
policy  of  the  registry  acts  is  thereby  accomplished;  the 
purchaser  is  protected;  he  is  not  bound  to  inquire  farther 
back,  and  to  ascertain  whether  the  vendor  has  done  acts 
which  may  impair  his  title  prior  to  the  time  at  which  it 
was  vested  in  him  as  indicated  by  the  records.  This  view 
is  supported  by  many  decisions, — it  seems  by  the  weight 
of  authority, — which  hold  that  a  purchaser  need  not 
prosecute  a  search  for  deeds  or  mortgages  made  by  his 
own  vendor,  farther  back  than  the  time  at  which  the  title 
is  shown  by  the  records  to  have  been  vested  in  such  ven- 
dor; or  in  other  words,  a  purchaser  is  not  bound  by  the 
registry  of  deeds  or  mortgages  from  his  vendor  made 
prior  to  that  time.^    The  record  title  is  so  far  a  protection 

parchase-money  mortgage,  back  to  hit  White  r.  Patten,  24  Pick.  S24;  Somee 
grantor,  A,  and  this  mortsage  ia  re*  t.  Skinner,  8  Pick.  62;  Tefffe  t.  Man* 
corded,  the  record,  it  ia  hM,  ia  not  a  aon,  67  K.  Y.  97;  Doyle  t.  Peerleaa 
conatmctive  notice  to  a  subsequent  Pet.  Co.t  44  Barb.  239;  Farmera*  L.  ft 
purchaser  from  A,  either  of  the  mort-  T.  Co.  t.  Maltby,  8  Paige,  S61. 
gage  itself,  or  of  the  couTeyanoe  to  B:  '  Farmers'  Loan  Ca  t.  MaltVYt  8 
Veazie  ▼.  Parker,  23  Me.  170;  Pierce  Paige,  961;  Page  v.  Waring,  76  K.  T. 
T.  Taylor,  23  Me.  246;  Felton  v.  Pit-  463,  467-469;  Hetsel  v.  Barber.  69 
man,  14  Oa.  630.  It  ia  a  well-settled  N.  Y.  1 ;  Doawell  t.  Buchanan,  3  Leigh, 
application  of  the  law  of  estoppel  thai  866,  381;  23  Am.  Dea  280;  Oalder  ▼. 
if  A,  haying  no  title,  conveys  or  mort*  Chapman,  62  Pa.  St  369;  91  Am.  Bee. 
gases  to  B,  with  corenant  of  titles  163;  Buckingham  ▼.  Hanna,  2  Ohio 
and  afterwards  acquires  the  title,  this  St.  661;  Losey  t.  Simpson,  11  N.  J. 
title  will  inure  to  the  benefit  of  B  by  Eq.  246.  In  Farmers  Loan  Co.  ▼• 
operation  of  the  estoppel;  and  in  some  Maltby,  8  Paige,  361,  a  rendee  in  a 
atates  the  same  effect  is  produced  with*  contract  for  the  purchase  of  land  which 
out  any  covenant  of  warranty.  If,  was  unrecorded  ^>  the  mere  equitable 
therefore,  A  thus  conveys  or  mortgages  owner — gave  a  mortgage  on  the 
to  B,  and  B's  deed  or  mortgage  is  duly  premises  to  one  A,  which  was  imme> 
recorded,  and  if  after  A  acquired  the  diately  put  on  record.  This  vendee 
title  he  gi^M  another  deed  or  mort-  afterwards  obtained  the  legal  title  by 
gaffe  to  C,  and  C's  deed  or  mortgage  a  deed  from  his  vendor,  which  deed 
and  the  conveyance  of  title  to  A  are  was  at  once  recorded;  he  then  con- 
recorded  togeUier,  it  is  settled  that  veyed  the  land  to  the  defendant,  B,  for 
the  estoppel  binds  A's  assiffnee,  C,  as  a  valuable  oonsideration,  and  tiiia  seo- 
well  as  himself,  and  that  through  the  ond  deed  was  also  recorded.  Xbe 
estoppel  B  obtains  the  precedence  over  court  held  that  the  recording  of  the 
C:  rike  v.  Oalvin,  29  Me.  183;  Wark  mortgage  to  A,  being  prior  to  the  time 
T.  Willard,  13  K.  H.  389;  Kimball  v.  when  the  title,  as  appeared  by  thereo- 
Blaisdell,  6  K.  H.  633;  22  Am.  Dec.  ord,  was  vested  in  the  mortgagor,  did 
476;  Jarvia  t«  Aikens,  26  Vt  635;  not  operate  as  constructive  notioa  to 
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under  the  statutes  to  purchasers  relying  upon  it,  that  if 
an  instrument  appearing  on  its  face  to  be  an  absolute  con- 
veyance is  recorded,  a  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration  from  the  grantee  named 
in  it  obtains  a  title  free  from  all  secret  trusts,  and  from 
all  outstanding  equities  not  appearing  on  the  record, 
which|  if  recorded  or  otherwise  disclosed,  might  have 
shown  the  instrument  to  be  in  reality  a  mortgage/ 

§  659.  (6)  Effect  of  Other  Kind  of  Notice,  in  the 
Absence  of  a  Registration.  —  May  any  other  kind  of  no- 
tice, actual  or  constructive,  supply  the  want  of  a  regis* 

the  grmatae^  B^  who  took  his  deed  after  recorded  deed  or  mort^iage,  eee  poat^ 
the  legal  title  wis  rested  in  his  f  760,  and  eases  there  cited;  Flynt  t. 
Ipantor.  Ghaaoellor  Walworth  said«  ▲mold,  2  Met  619;  Mahoney  v.  Mid* 
in  anbatanoe.  that  as  the  mortgagor  dletonp  41  CaL  41,  60;  Fallas  t.  Fiero^ 
had  not  the  legal  tiUe  when  the  mort*  80  Wis.  443;  Sims  y.  Hammond,  n 
gage  to  A  was  giren,  bnt  only  a  eonp  Iowa,  S68;  Van  Rensselaer  t.  Clark, 
tract  to  purchase  the  land  from  one  8.,  17  Wend.  25;  31  Am.  Dec  280;  Goelet 
it  followed  that  the  defendant^  B^  was  t.  McManns,  1  Hnn,  306;  Ring  v. 
not  charged  with  eonstmctiTe  notice  Richardson,  8  Keyes,  460;  Sohntt  ▼. 
by  the  record  of  such  mortgage.  In  Large,  6  Ba^lx  378.  These  eases  over- 
taking a  conTeyanca^  B  woald  not  mle  tiie  earlier  dedsiona  in  Oonneoti* 
search  for  mortgaffes  by  his  grantor  cnt  t.  Bradish,  14  Mass.  296,  803} 
priOT  to  the  date  of  his  deed  from  &  Tmll  v.  Bigelow,  16  Maas.  406;  8  Am. 
[See  alM>  Bingham  y.  KirkUnd,  34  Dea  144;  Gliddon  t.  Hnnt^  24  Pick. 
K.  J.  Eq.  229;  Boyd  t.  Mnndorf,  80  221;  Ely  t.  Wilcox,  20  Wis.  62S»  680; 
N.  J.  Eq.646.  In  the  latter  caae  it  ia  91  Aul  Bea  436.  See  also  pos^  I  761, 
held  that  a  vendor  who  takes  back  a  when  a  pnrdiaser  may  be  diarged  with 
pnrchase-money  mort^^age,  which  is  notice  of  a  prior  nnreoorded  convey 
reourded  at  the  same  time  as  the  deed  anoe,  though  there  is  a  break  in  the 
to  the  vendee,  is  entitled  to  priority  chain  of  record  title:  Crane  t«  Turner^ 
over  a  prior  recorded  mortgage  exe«  7  Hun,  857;  67  N.  Y.  437. 
cnted  by  the  vendee  on  the  same  land,  '  For  example,  if  a  deed  absolute  on 
as  ^e  vendor  was  not  obliged  to  search  its  face  is  accomnanied  by  a  written 
for  encumbrances  prior  to  his  vendee  defeasance,  and  tne  deed  is  recordedt 
obtaining  his  title.]  See,  however^  but  the  defeasance  is  Bot»  this  rule  ap* 
Digman  v.  McCollum,  47  Ma  872,  plies;  also^  if  such  a  deed  is  accom* 
875,  376,  which  appears  to  be  in  direct  panied  by  a  verbal  agreement  or 
conflict  with  the  rule  as  stated  in  the  defeasance  which,  in  equity  at  leasts 
text,  and  with  the  foregoing  eases  might  render  it  a  mortgage.  The 
cited  in  this  note.  It  holds  that  a  same  is  true  with  a  deed  absolute  on 
subsequent  purchaser  has  a  constmct*  its  face,  bnt  aooompanied  with  such 
ive  notice  of  a  recorded  encumbrance,  parol  acta  as  constitute  the  grantee  a 
—a  mortgage,  —  although  the  mort-  oonstructive  trustee  or  trustee  In 
gagor'a  tiUe  was  unrecorded  and  was  invUum  for  the  benefit  of  the  grantor, 
purely  equitable^ — a  g.,  an  nnregis*  or  of  some  third  person:  Jagues  v. 
tered  agreement  to  convey  the  land.  Weeks,  7  Watts,  261.  271;  Orvis  v. 
For  the  ease  where  a  grantee  or  mort-  Newell,  17  Conn.  97;  Bush  v.  Golden, 
gagee  in  good  faith,  and  holding  a  17  Coun.  594;  Harrison  v.  Cachelin, 
record  title  which  appears  to  be  per-  23  Mo.  117,  126;  Mesick  v.  Sunder* 
feet,  may  really  have  no  title  because  land,  6  CaL  297;  Hart  v.  Farmers' 
a  grantor  or  mortgagor  in  the  chain  of  and  Merchants*  Bank,  88  Vt.  864| 
tide  had  knowledge  of  a  prior  nn^  Bailey  v.  Myrick,  50  Mew  17L 
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tration  ?  In  other  words,  if  a  subsequent  purchaser  for 
a  valuable  consideration  has  put  his  conyeyance  upon 
recordi  but  at  the  time  of  his  purchase  was  affected  with 
notice  that  there  was  a  prior  outstanding  but  unregistered 
conveyance  of  the  same  premises  from  the  same  grantori 
would  he  be  protected  by  his  record  notwithstanding  the 
notice  ?  or  would  the  notice  operate,  like  the  constrnctive 
notice  arising  from  a  registry,  to  postpone  his  own  inter- 
est  to  that  conferred  by  the  prior  unregistered  instru- 
ment? This  question  was  presented  to  the  English 
courts  of  chancery  at  an  early  day,  and  was  settled  by 
them  in  accordance  with  the  general  principles  of  equity; 
and  their  decisions  have  with  great  uniformity  been 
adopted  and  followed  by  the  American  courts.  It  is  the 
established  doctrine  that  a  notice  of  some  kind,  of  an 
existing,  prior,  unrecorded  conveyance,  operates,  like  the 
constructive  notice  arising  from  a  registry,  to  postpone  a 
subsequent  and  recorded  instrument.  If  a  subsequent 
purchaser,  even  for  a  valuable  consideration,  had  re- 
ceived notice  of  a  prior  unrecorded  instrument,  then  he 
cannot  acquire  or  retain  the  precedence  from  a  registra- 
tion of  his  own  conveyance;  his  conveyance,  though 
recorded,  is  subordinate  and  postponed  to  the  prior  un- 
recorded one  of  which  he  had  received  notice.^  This 
conclusion,  reached  originally  by  the  court  of  chancery, 
has,  in  England,  furnished  a  rule  for  that  tribunal  alone, 
and  has  not  been  accepted  by  the  courts  of  law;'  in  this 
country  it  is  recognized  and  enforced  alike  by  the  courts 

*  This  doctrine^  whioh  ii  nakedly  Benham  v.  Keane^  S  I>e  Qtx^  F.  ft  J. 

■tated  in  the  text  without  its  reaaona,  318;  Ford  t.  White,  16  Bear.  120, 123^ 

was  aettled  by  Lord  Hardwicke  (A.  D,  124. 

1747),  in  the  celebrated  case  of  Le  Neve  '  Doe  y.  Allsop,  5  Barn,  ft  Aid.  142. 

T.  Le  Keve,  Amb.  436;  2  Lead.  Gaa.  It  mast  be,  however,  since  the  provis- 

Eq.,  4th  Am.  ed.,  109;  Davia  v.  Earl  ion  of  the  Supreme  Court  of  Jadica- 

of  Strathmore,  16  Ves.  419,  per  Lord  tare  Act,  giving  the  rales  of  eqniW  a 

Eldon;  Greaves  v.  Tofield,  L.  B.  14  binding  efficacy  wherever  they  eondjot 

Gh.   Div.   563;    Credland   v.   Potter,  with  those  of  the  law  concerning  tiie 

L.  R.  10  Oh.  8;  Holland  v.  Hart,  L.  same  matter,  that  the  doctrine  is  now 

K.  6  Ch.  678;  Chadwick  v.  Turner,  enforced  in  legal  as  well  as  in  eqnita* 

L.  R.  1  Ch.  310;  Hine  v.  Dodd,  2  Atk.  ble  suits  by  the  English  coorta. 
875;  Wyatt  ▼•  Barwell,  19  Yes.  435; 
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of  eqaity  and  of  law,  for  the  reason  that  both  haye  juria- 
diction  in  matters  of  fraud.'  The  doctrine  is,  in  fact,  a 
mere  application  of  the  broader  general  principle  that  a 
person  who  purchases  an  estate,  although  for  a  yaluable 
consideration,  after  notice  of  a  prior  equitable  right, 
makes  himself  a  mala  fide  purchaser,  and  will  be  held  a 
trustee  for  the  benefit  of  the  person  whose  right  he  sought 
to  defeat.' 

g  660.  Fraud  the  Foundation  of  the  Eule.  —  In  the 
very  earliest  cases  which  first  established  the  rule  con- 
cerning  the  effect  of  notice  of  a  prior  unregistered  con- 
veyance to  a  subsequent  purchaser  who  had  put  his  deed 
or  mortgage  upon  record,  the  decision  was  expressly 
based  upon  the  positively  fraudulent  character  of  the 
purchaser's  conduct.  It  was  said  in  the  plainest  terms 
that  the  act  of  the  purchaser  in  endeavoring  to  obtain  a 
precedenco  through  the  operation  of  the  statute,  while  he 
had  knowledge  or  notice  of  the  prior  right  held  by  an- 
other  person,  was  in  itself  a  fraud,  —  an  attempt  to  obtain 
a  fraudulent  advantage, — and  to  uphold  it  would  be  suffier- 
ing  the  statute  to  be  used  as  a  means  of  accomplishing  a 
fraudulent  purpose.  The  same  theory  has  been  reaffirmed 
by  the  succeeding  decisions  of  the  English  courts  down 
to  the  present  day.'    It  is  especially  important  in  its 

^Tattle  V.  Jaekton*  6 Wand.  218»  ■abwqnant  Bngliih  0M6:  See  qnota- 

227;  21  Am.  Deo.  906;  Britton's  Ap-  tion  ante,  §  591.    See  alao  Davis  y. 

peaL  45  Pa.  St  172.    See  poti,  f  759.  Barl  of  Strathmore»  16  Vea.  419;  Wyatl 

*  Thne  a  deed  whieh  lor  any  defe<;l  v.  Barwell,  19  Vea.  435;  Hine  ▼.  Dodd, 
doee  not  conTey  the  legal  title^  or  a  2  Atk.  275;  Ford  v.  White,  16  Beav. 
mortgage  which  ia  inoperative  aa  a  120,  123,  124;  Benham  v.  Keane,  3 
▼idid  legal  mortgage,  may  be  good  in  «  De  Qex,  F.  &  J.  818;  Chadwick  v. 
equity  aa  an  agreement  to  convey  or  Tnmer,  L.  R.  1  Ch.  310,  319;  RoUand 
to  mortgage,  and  a  anbeeqnent  i|ar-  v.  Hart,  L.  R.  6  Ch.  678,  681,  684; 
chaaer  with  notice  of  anoh  an  eqnita-  Greavea  v.  Tofield,  L.  R.  14  Ch.  Div. 
Ueright  will  take  the  property  anbjeet  563,  571,  575,  577.  In  Rolland  t. 
thereto:  See  Le  Neve  v.  Le  Neve,  Hart  L.  R.  6  Ch.  678,  Lord  Hath- 
AmU  436,  per  Lord  Hardwioke;  Davia  erley  thna  anma  op  the  doctrines 
V.  Earl  of  Strathmore,  16  Yea.  419,  **It  ia  not  nerhapa  very  eaay  to 
428;  Jenninn  v.  Moore,  2  Vem.  aee  the  ezaot  anadea  of  diatinction  be- 
609;  Maokreth  t«  Symmona^  15  Yea.  tween  the  eaaea;  bat  thia  appeara  to 
349.  be  decided  from  the  time  of  Hine  v. 

*  In  the  leading  oaae  of  Le  Neve  v.  Dodd,  2  Atk.  275,  downwarda,  that  a 
Le  Neve«  Amb.  436,  Lord  Harkwicke  mere  anapioion  of  frand  ia  not  enonphf 
used  language  which  haa  been  either  and  there  must  be  aotaal  notice  un* 
quoted  or  approved  in  almoat  every  plying  fraud  in  the  peraon  regiateziag 
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bearing  upon  the  question  whether  a  constructive  as  well 
as  an  actual  notice  of  a  prior  unregistered  conveyance 
will  affect  the  rights  of  a  subsequent  purchaser  who  has 
complied  with  the  requirements  of  the  recording  acts. 
In  fact,  all  of  the  doubt,  confusioui  and  conflict  of  opin- 
ion with  reference  to  the  respective  effects  of  constructive 
and  of  actual  notice  in  connection  with  registration  has 
arisen  from  the  adoption  of  this  theory,  and  the  attempt 
to  make  it  of  universal  application.^  The  important  dif- 
ferences which  exist  in  the  various  American  statutes  have 
already  been  pointed  out.'  In  those  states  whose  legis- 
latures have  employed  substantially  the  same  language 
which  is  found  in  the  English  registry  acts,  the  courts, 
while  adopting  the  rule  concerning  the  effect  of  notice 
laid  down  by  Lord  Hardwicke  in  Le  Neve  v.  Le  Neve, 
have  also  adopted  the  reasons  which  he  there  gave  for  it, 
and  have  found  in  the  fraud  imputed  to  the  subsequent 
purchaser  its  sufScient  foandation.  In  several  of  the 
states,  the  precedence  over  a  prior  unregistered  convey* 
ance  obtained  by  recording  a  subsequent  instrument  is 
given  in  express  terms  only  to  '^ purchasers  in  good  faith''; 
in  others  it  is  given  only  to  purchasers  "  without  notice,'' 
or  "without  actual  notice."*  Wherever  such  language 
has  been  employed,  the  rule  under  consideration  is,  of 
course,  a  necessary  and  direct  consequence  of  the  legisla- 
tive enactment,  and  is  not  merely  a  judicial  interpretation 
demanded  by  the  general  principles  of  equity.^  It  should 
be  observed,  in  concluding  this  topic,  that  a  legislature 
may  declare  that  no  notice,  either  actual  or  constructive, 

the  second  encambrfttioe  to  depriTO  righteontly  to  attempt  to  deprive  him 

him  of  priority  thereby  jrained  orer  of  the  benefit  of  that  security  by  tak- 

the  first  encninbranoe.    &  all  these  ing  advantage  of  the  registration  act.** 

oases,  down  to  Wyatt  T.  Barwell,  19  See  also  a  passage  from  the  opinion  of 

Ves.  435,  the  expression  is,  that  there  Bramwell,li.  J.,  in  Greares  ▼.  Tofield, 

must  be  aotoal  notice  amonnting  to  L.  B.  14  Oh.  Div.  663,  quoted  in  toL 

fraud.    It  has  been  very  well  put,  1,  in  note  3,  under  §  431. 

that  it  must  be  actual  notice  which  ^  8eepoat,  S§  662-664. 

renders  it  fraudulent  to  attempt  to  '  See  atUef  §  646,  and  abstraota  of 

obtain  priority,  or  to  advance  money  statutes  in  note  thereunder, 

when  knowing  that   another  person  '  See  ante,  in  note  under  f  646. 

has  already  advanced  money  upon  the  *  See  oaaes  cited  ante,  in  note  nader 

•ame   security^  and   afterwards  nn*  |650. 
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shall  snpply  the  want  of  a  registration;  that  a  subsequent 
purchaser  shall  acquire  absolute  precedence  by  recording 
his  own  instrument,  even  though  he  had  full  notice  of  a 
prior  unregistered  conveyance;  and  this  effect  may  be 
stated  in  express  terms,  or  it  may  be  a  necessary  infer- 
ence from  the  whole  scope  of  the  statute.^ 

§  661.  (7)  What  Kind  of  Notice  is  Sufficient  to  Produce 
this  Effect.  —  The  doctrine,  being  thus  established  in  Eng- 
land and  throughout  this  country,  that  some  notice  of  a 
prior  unregistered  conveyance  may  supply  the  want  of  a 
registration,  the  inquiry  finally  remains,  What  species  or 
amount  of  notice  will  avail  to  produce  this  effect?  Or,  to 
put  the  question  in  its  most  practical  form,  whether  an 
actual  notice  is  requisite,  or  whether  a  constructive  notice 
may  also  be  sufficient.  It  is  plain,  if  the  theory  is  ac- 
cepted in  its  full  and  literal  sense,  that  the  positive  fraud 
of  the  subsequent  purchaser  in  endeavoring  to  obtain  a 
precedence  by  registering  his  own  instrument  while  he 
has  notice  of  the  prior  conveyance  is  the  sole  foundation 
of  the  doctrine,  that  it  is  difficult  to  escape  from  the 
conclusion  that  the  notice  which  shall  thus  render  his 
conduct  fraudulent,  and  destroy  the  efficacy  of  his  regis- 
tration, must  be  an  actual  one.  It  is  not  in  accordance 
with  general  principles  to  pronounce  a  person  guilty  of 
fraud  by  reason  of  knowledge  constructively  imputed  to 
him, — knowledge  which  he  may  in  fact  never  have  ac- 
quired, but  which  he  is,  from  considerations  of  policy, 
presufned  to  have  acquired,  treated  as  having  acquired. 

§  662.  English  Rule.  — The  earlier  English  decisions,, 
adopting  the  theory  of  the  second  purchaser's  fraud  in  all 
its  features,  accepted  without  hesitation  the  logical  re- 
sults of  this  theory  with  reference  to  the  kind  of  notice.. 
They  not  only  held  affirmatively  that  the  notice  must  bei 

>  Such,  in  faet»  ftppeurt  to  b«  th«  St  4S$  HoUiday  v.  Franklin  Banlc«  16 

oonstraction  giren  to  the  peenliar  Ian-  Ohio^  533;    Stansell   t.   Robert*,   13 

ffniAtt  of  one  or  two  state  itatatest  Ohio,  148;  42  Anu  Dea  193;  Jaekson 

See  White  t.  Denman,  1  Ohio  St  110;  ▼.  Looe,  14  Ohio,  514|  May  ham  t* 

16  Ohio^  59;  Bloom  t.  Kogg|«^  4  Ohio  Coombe,  14  Ohio^  42a 
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actoaly  and  proved  by  clear,  positivey  and  direct  evidence, 
but  negatively  that  a  constructive  notice  was  not  suffi- 
cient. The  same  rule  has  even  been  repeated  by  way  of 
a  dictum  in  one  or  two  of  the  very  latest  decisions.^  In 
the  modern  English  cases,  the  judges,  while  still  insisting 
upon  fraud  as  the  sole  basis  of  the  doctrine,  hold  that  the 
same  effect  may  be  produced  by  a  constructive  notice  as 
by  an  actual  one  upon  a  subsequent  purchaser  who  ha^ 
registered  his  conveyance.  The  inquiry  no  longer  seems 
to  be,  whether  the  notice  was  actual  or  constructive,  but 
whether  the  evidence  was  sufficiently  definite,  and  the 
circumstances  were  sufficient  to  affect  the  conscience  of 
the  purchaser  as  a  fact,  and  not  merely  as  a  possible  in- 
ference.' 

§  663.  American  Rules.  —  The  same  diversity  and 
fluctuation  of  opinion  appear  among  the  decisions  made 
by  the  courts  of  the  various  states,  and  in  some  instances 
between  the  earlier  and  later  decisions  of  the  same  court 
In  one  class  of  cases,  an  actual  notice  rendering  the  sec- 
ond purchaser's  conduct  positively  fraudulent  is  held  to 
be  essential.  In  another  class,  no  distinction,  in  respect 
to  the  operation  of  notice,  is  recognized  between  the 
subsequent  purchaser  under  the  recording  acts  and  any 
other  subsequent  purchaser;  the  rights  of  both  are  treated 

^  Hine  ▼.  Dodd,  2  Atk.  275;  Jolland  anoe  was  registered  has  been  charged 

y.  Stainbridge,  3  Ves.  478;  Wyatt  v.  with  notice  of  a  prior  eqaitable  mort* 

Harwell,   19  Ves.   435;  Chadwick  r.  gage  arising  from  the  non-production 

Turner,  L.  R.  1  Ch.  310,  319.  of  title  deeds,  and  his  faimre  to  in- 

*  In  Rolland  ▼.  Hart,  L.  B.  6  Ch.  quire  for  them:  Wormald  ▼•  Mait* 
678,  681-683,  a  second  mortgagee  was  land,  36  L.  J.  Ch.,  N.  8.,  69;  In  re 
held  to  be  afifected  with  notice  of  a  Allen,  1 1.  B.  Eq.  455;  and  see  White- 
prior  unregistered  mortgage,  by  means  head  v.  Jordan,  1  Yonnge  ft  O.  303. 
of  information  or  knowledge  obtained  When  a  subsequent  purchaser  or  «a- 
by  his  attorney  in  the  transaction,  al-  cumbrancer  for  a  valuable  oonsidera- 
though  it  appeared  very  clearly  that  tion  has  paid  or  parted  with  the  con- 
the  knowledge  had  not  in  fact  been  sideration  without  anr  notice  of  a 
communicated  by  the  attorney  to  his  prior  unregistered  deed  or  mortgage, 
client.  It  is  true,  the  court  called  the  and  then  registers  his  own  instrument 
notice  *'  actual,  "  but  to  treat  such  no-  after  obtainmg  sndii  notice,  the  notice 
tice  imputed  to  a  principal  on  account  does  not  defeat  the  precedence  ao- 
of  information  acquired  by  an  agent  as  quired  under  the  statute  by  his  regia* 
actual  is  to  disregard  the  essential  dis-  tration:  Elsey  v.  Lutyens,  8  Hare^ 
tinction  between  the  two  species.  A  159;  Essex  v.  Baugb,  1  Yonnge  h  OL 
mbsequent  purchaser  whose  convey-  Ch.  620. 
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as  being  eqnally  affected  by  a  constrnctive  notice.^  Two 
causes  have  operated  to  produce  this  conflict  It  baa 
resulted  in  part  from  the  different  terms  which  the  legis- 
latures  of  various  states  have  employed  in  the  most  im- 
portant clauses  of  the  recording  acts.*  It  has  resulted  in 
greater  part,  I  think,  from  a  lack  of  unanimity  in  the 
meanings  given  by  the  courts  to  "actual"  and  to  "con- 
structive" notice  respectively;  from  a  confusion  and 
misconception  with  respect  to  the  essential  distinctions 
which  exist  between  the  two  species.  The  conflict  is 
therefore  more  apparent  than  real. 

§  664.  Actual  or  Oonstmctive  Notice.  —  As  this  ques- 
tion is  one  which  depends,  in  great  measure,  upon  the 
local  law,  either  local  statutes  or  decisions,  I  have  placed 
in  the  foot-note  cases  selected  from  all  the  states,  and 
representing  both  types  of  legislation  and  of  judicial  in- 
terpretation,—  one  class  embracing  those  in  which  an 
actual  notice  is  required;  the  other,  those  in  which  a  con- 
structive notice  is  sufficient.'    While  the  rule  is  settled 

'  See  Der  t.  Dnnham,  2  Johni.  Ch.  *  As  his  been  shown  in  a  former 
ISS;  190;  Danhjun  t.  Dey,  15  Johns,  paragraph  (§  6i6),  there  are  several 
59d;  8  Am.  Deo.  282;  Jaokson  ▼.  Van  distinot  types  of  the  statute.    These 
Valkenbnrg,  8  Cow.  260;  Tattle  ▼.  changes  in  the  language  of  the  statates 
Jaekson,  6  Wend.  213;  21  Am.  Deo.  have  naturally  affected  their  judicial 
306;  Grimstonev.  Carter,  3  Paiffe,  421;  interpretation:      See   Williamson   t. 
24  Am.  Dea  230;  Williamson  y.  Brown,  Brown,  16  N.  Y.  864. 
15  N.  T.  354;  Koreross  v.  Widgery,  2  '  For  olassifteatton  and  abstract  of 
Mass.  505;  McMechan  ▼.  Oriffing,  8  the  state  statutes,  and  some  further 
Pick.  149;  15  Am.  Dec.  108;  U.  9.  Ins.  decisions  under  them,  see  note  anU, 
Go.  T.  Shriver,  3  Md.  Ch.  381;  Oen-  f  646.    I  hare,  in  the  present  note, 
eral  Life  Ins.  Ca  t.  U.  8.  Ins.  Co.,  10  selected  and  arranged  well-considered 
Md.  517,  625;  69  Am.  Dea  174;  Flem*  and  authoritatiye  oases  from  nearly 
ing  V.  Bunrin,  2  Ired.  Eq.  684;  Noyes  erery  state.    It  would  be  impossible, 
▼.  Hall,  97  U.  8.  34,  88;  Cabeen  t.  within  any  reasonable  limits,  to  make 
Breckenridge,  48  Dl.  91 ;  Truesdale  T.  a    strict    classification    of    decisions 
Ford,  37  Bl.  210;  Brinkman  y.  Jones,  which  rtqidre  actual  notice,  properly 
44  Wis.  498,  519;  White  y.  Foster,  102  so  ealled,  and  thoee  which  j^rmit  con- 
Mass.  375;  Lamb' y.  Pierce,.  113  Mass.  struetiye   notice.     There   is  a  great 
72;  Craasen  y.  Swoyeland,  22  Ind.  427,  confusion  or  uncertainty  as  to  what 
434;  Wilson  y.  Hunter,  80  Ind.  466,  particular  kinds  are  embraced  within 
472;  Lawton  y.  Gordon,  87  CaL  202,  these  ffenertu    In  nearly  all  the  states 
205;  Maupin  y.  Emmons,  47  Mo.  804^  whose  statutes  in  terms  demand  an 
306;  Brown  y.  Volkening,  64  N.  *¥ .  76,  **  actual  **  notic^  the  courts  adroit  the 
62.    Theee  esses,  taken  from  a  large  operation  of  those  species  which  are 
aumber  of  similar  ones,   sufficiently  uniformly  regarded  as  belonging  to 
show  the  diyersity  and  fluctuation  of  the   mentis    constructiye,  yis.,^  notice 
opinion  among  the  American  deoisions  arising  from  ii»  pendenM,  recitals  in 
spoken  of  in  the  texk  title  papers,  between  pnneipal   and 
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in  all  the  states  composing  the  first  class,  that  in  order 

to   postpone  a  subsequent  purchaser  or  encumbrancer 

agents    and    eren    poMession.      The  ton't  Heira*  29  Ark.  857;  Haskell  t. 

courts  of  the  tame  etatea  hold  that  the  State,  31  Ark.  91;  [Ford  y.  Barks,  37 

"  actual  **  notice  of  the  statute  does  Ark.  91;  Doddv.  Parker,  40  Ark.  540; 

not    mean    knowledge,  and   may  be  Martin  v.  Ogden,  41  Ark.  191.]    Pm- 

shown  by  any  kind  of  circumstances  ussion:  Byers  ▼.  Bugles,  16  Ark.  543. 
which  would  put  a  reasonable  man        Cali/omkL, —  Law  ton  ▼.  Gordon,  37 

upon    an    inquiry.       Practically,    it  Cal.  202;  Galland  v.  Jackman,  26  CaL 

seems   very    difficult    to    distinguish  79,  87;  85  Am.  Deo.  172;  [Donald  ▼. 

"  actual "  notice  so  defined  from  con*  Seals,  57  Cal.  399.]    PoweMton.*  Jonea 

strucfcive  notice.     See,  nppn  this  sub-  ▼.  Marks,  47   CaL  242,  248;  Fair  ▼. 

ject,  the  able  opinion  of  Taylor,  J.,  in  Steveuot»   29  CaL   486;  O'Rourke  ▼. 

Briukman  ▼.  Jones,  44  Wis.  498,  519;  O'Connor,  39  CaL  442;  Smith  t.  Yule, 

and  Maupin  r.  Emmons,  47  Mo.  304,  31  Cal.  180;  89  Am.  Deo.  167;  Thomp- 

306.     The  courts  of  a  few  states  have  son  v.  Pioche,  44  CaL  508,  516;  Moss  ' 

interpreted  their  statutes  more  liter-  ▼.  Atkinson,  44  Cal.  8»  17;  [McKeil  t.  * 

all^,   and    have    esta1)li8hed  a   more  Polk,  57  CaL  323.] 
stringent  rule  requiring  an  actual  no-        ConneeticuL  —  Blatehley  t.  Osbom, 

ttoe  proved  by  direct  evidence.     Of  83  Conn.  226,  233;  dark  v.  Fuller,  39 

this  class  are   Massachusetts,  Maine,  Conn.  238;  Bank  of  New  Milford  v. 

Missouri,  and  perhaps  Maryland  and  New  Milford,  36  Conn.  94;  Sigoumey 

Indiana.      I  have  arranged  the  cases  v.  Munn,  7  Conn.   324;  Hamilton  v. 

by  states,  and  have  placed  together  Nntt,  34  Conn.  501 ;  Bush  v.  Golden, 

those  in  each  state  which  treat  of  no-  17  Conn.   594;  Wheaton  v.  Dyer,  15 

tice  by  posaesaion.     From  the  decisions  Conn.  307. 

here  collected,  taken    in    connection        Florida.  — PouesiiorL'  Doe  v.   Koe, 

with  the    abstract    of    statutes    and  13  Fla.  602. 

further  cases  in  the  note  under  §  Ckorgia,  -^  Virgin  t.  Wingfield,  54 
646,  I  hope  that  the  reader  will  be  Ga.  451,  454;  Bryant  v.  Booze,  65  Ga. 
able  to  form  an  accurate  notion  of  the  438;  Poulet  v.  Johnson,  25  Ga.  403; 
law  on  this  confused  subject  as  it  is  Downs  v.  Yonge,  17  Ga.  295;  Sea- 
settled  in  each  commonwealth.  [See  brook  v.  Brady,  47  Ga.  650;  Brown  v. 
also  cases  cited  ante,  §§  625-631.]  Wells,  44  Ga.  573,  575;  Willianu  v. 

Alabama.  — Lambert   v.   Newman,  Adams,  43  Ga.  407;  Allen  v.  Holden, 

56  Ala.  623,  625;  Corbett  v.  Clenny,  82  Ga.  418;  Allen  v.  Holding,  29  Ga. 

52  Ala.  480,  483;  Dudley  v.  Witter,  485;  Lee  v.  Cato,  27  Ga.  637;  73  Anu 

46  Ala.  664,  694;  Campbell  v.  Roach,  Dec   748;    Doe  v.  Boe,  25  Ga.   55. 

45  Ala.  667;  Ponder  v.  Scott,  44  Ala.  PosaeasUm:  Helms  v.  May,  29  Ga.  121; 

241,  244;  Newsome  v.  Collins,  43  Ala.  Wyatt  v.  Elam,  19  Ga.  335. 
656,  663;  Buroh  v.  Carter,  44  Ala.  115,        /Z&'noia—  Frye  v.  Partridge,  S2  DL 

117;  Witter  v.  Dudley,  42  Ala.  616,  267,  270;  Chicago  etc.  R.  R.  v.  Ken- 

621;  Wyatt  v.  Stewart,  34  Ala.  716;  nedy,   70  111.   350,   361;    Redden  v. 

Boyd  V.  Beck,  29  Ala.  703;  Johnson  v.  Miller,    95   HL  336;  Shepardson    v. 

Thweatt,  18  Ala.  741;  Dearingv.  Wat-  Stevens,  71  IlL  646;  Eriokson  v.  Raf- 

kins,  16  Ala.  20;  Walter  v.  Rhea,  10  ferty,   79  IlL   209,  212;    Chicago  v. 

Ala.  451;  12  Ala.  646;  Boyd  v.  Beck,  Witt,  75  IlL  211;  Morris  v.  Hogle,  37 

29  Ala.  703;  De  Vandal  v.  Malone's  IlL  150;  87  Am.  Dea  243;  Dunlap  ▼. 

Ez'rs,  25  Ala.  272;  Center  v.  P.  &  M.  Wilson,  32  111.  517;  Ogden  v.  Haven, 

Bank,  22  Ala.   743;  Hoole  v.  Att*y.  24  IlL  57;  [Warder  v.  Cornell,  105  DL 

Gen.,  22  Ala.  190;  Smith's  Heirs  v.  169;  Pry  v.  Pry,  109  HL  466.]     Po*. 

Branch  Bank,  21  Ala.  125;  [Chadwick  •eB^tm:  Noyes  v.  Hall,  97  U.  S.  34. 

V.  Carson,  78  Ala.    116.]    Posaeaahn:  88;  Tunison  v.  Ohamblin,  88  HL  378, 

Chapman    v.    Holding,   60  Ala.   522;  390;  Ulinois  Central  R.  R.  v.  MoCol- 

Bernstein  v.  Humes,  60  Ala.  582;  31  lough,  59  HI.    166;  Warren  t.  Rieh- 

Am.  Rep.  52;  Lindsey  t.  Veasy,   62  mond,  53  HL  52;  Bayles  v.  Tmmg^  51 

Ala.  421.  HL   127;  Bogue  v.  Willianu,  48  HL 

Arkanaaa.  —  Stidham  t.  Mathews,  371;  Gabeen  t.  Breokenridge,  48  HL 

29  Ark.  650,  659;  Holman  v.  Patter-  91;  Tmasdale  t.  Ford,  87  IlL  2X0; 
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who  has  obtained  the  first  record,  he  mnst  have  received 

an  actual  notice  of  a  prior  unrecorded  instrament,  it  is 

MoVay  t.  MeQnaUty,  97  HI  98;  Par-  400,  480;  Goodwin  t.  dondiMm  48 

tridffo  T.  Chapman,  81  IlL  137;  Lnm-  Ma.  577;  Rich  ▼.  Roberta,  48  Ma.  618; 

bard  t.  Abbey,  78  BL  177;  [Haworth  Porter  t.  Serey,  48  Me.  619;  Merrill 

T.  Taylor,  106  HL  276.]  ▼.   Ireland,  40  Me.  569;  Uanley  v. 

IneUama.  — Craaaen   t.    Sworeland,  Mono,  82  Me.  287;  Spofford  y.  Wea- 

22  Ind.  427,  432;  Wiseman  t.  Hoteh-  ton,  29  Maw  140;  Bntler  t.  6tavena» 

inaon,  20  Ind.  40;  Croekey  t.  Chap-  26  Me.  484;  Kent  v.  Plnmmer,  7  Me. 

man,  26  Ind.  333;  Wilaon  y.  Hnnter,  464;  Webster  v.  Maddoz,  6  Me.  266. 

30  Ind.  466, 472;  Paul  t.  ConneraviUe,  Maryland,  —  Green    r.    Early,   39 

ata  &  R.,  51  Ind.  627,  530;  Kirkpat-  Md.    228,    229;    Matter  of   Leiman, 

rickT.OaklweiraAdm'r8,32Ind.299}  82  Md.  225;  3  Am.  Rep.  182;  Gen. 

Broaa  ▼.  Doe,  2  Ind.  666;  Ricke  y.  Life  Ins.  <Co.  y.  U.  8.  Ina.  Co.,  10  Md. 

I>oe»  2  Blackf.  346.    PoMfMibn.*  Clonaa  517,   526|k69  Am.  Dea   174;  Mayor 

y.  Elliott,  71  Blackl  802;  CampbaU  t.  ata  y.  WSliama,  6  Md.  235;  Johna  y. 

Braekenridge,  8  Blackf.  471.  Scott,  5  Md.  81;  Wincheater  y.  Bait 

/ova. —Smithy.  Denton,  42  Iowa,  etc.  R.  R.,  4  Md.  231;  Pricey.  Mo* 

48;  Watson  y.  Phelpa,  40  Iowa,  482;  Donald,  1  Md.  403;  54  Aul  Dea  657; 

Blanchard  y.  Wan,  43  Iowa,  530;  37  Baynard  y.  Norns,  5  Gill,  483;  U.  a 

Iowa,  305;  Jonea  v.  Bamford,  21  Iowa,  Ina.  Co.  y.  Shriver,  8  Md.  Ch.  385. 

217;  Mitchell  y.  Peters,  18  Iowa,  119;  MasiochtueUii.  —lAmb    y.     Pierce, 

Wilson  y.  Miller,  16  Iowa,  111;  Hop-  113  Mass.  72;  Connihan  y.  Thompson, 

ping  y.  Bnxnam,  2  Iowa,  39.     PoMfa-  111  Mass.  270;  White  y.  Foster,  102 

mon:  Rogers  y.  Hnssey,  86  Iowa,  664;  Mass.  375;  Sibley  y.  Leffingwell,  8 

Phillipa  y.  Blair,  38  Iowa,  649;  Hub-  Allen,  584;  George  y.  Kent,  7  Alien, 

bard  y.  Long,  20  Iowa,  149;  Baldwin  16;  Dooley  y.  Wolcott,  4  Allen,  406; 

y.  Thompson,  15  Iowa,  504;  Moore  y.  Parker  y.  O^ood,  8  Allen,  487;  But- 

Pierson,  6  Iowa»  279;  71  Am.  Dea  tnck  y.   Holden,  13  Met   355,   357; 

409.  Cards  y.   Mnndy,  8  Met.  405;  Law- 

iCoMos.— Jones    t.    Lapham,     15  renoe  y.  Stratton,  6  Cush.  163^  166; 

Kan.   540,   545;  Setter  y.   Alvey,  15  Hennessey  y.  Andrews,  6  Cash.  170; 

Kan.   157;  Kirkwood  y.  Koester,  11  Maray.  Pierce,  9  Gray,  306;  Pingraa 

Kan.    471.     PofseMJon.-    Johnson   y.  y.  Coffin,  12  Gray,  288. 

daric,  18  Kan.  167,  164;  School  Dist  Michigan.  —  Reynolds  y.  Rnckman, 

y.  Taylor,  19  Kan.  287;  Greer  y.  Hig*  85  Mich.  80;  Manroe  y.  Baatman,  31 

dns,  20  Kan.  420;  Lyona  t.  Boden-  Mich.  283;  Shotwell  y.  Harrison,  30 

hamer,  7  Kan.  455.  Mioh.   179;  Barnard  y.  Campaa,  29 

KaUudsy.  —  Mueller  y.  Eoffeln,  12  Mich.  162;  Baker  y.  Mather,  25  Mich. 
Bash,  441,  444;  Hardin  y.  Barring-  51;  Case  y.  Erwin,  18  Mich.  434;  Fits- 
ton,  11  Bnah,  367;  Hopkinay.  Garrard,  hugh  y.  Barnard,  12  Mich.  106;  Wal- 
7  Bw  Mon.  312;  Forepaagh  y.  Appold,  do  y.  Richmond,  40  Mich.  380;  Stetson 
17  B.  Mon.  631;  Vanmeter  y.  McFad-  y.  Cook,  39  Mich.  750;  Hosley  y. 
din,  8  B.  Mon.  442;  Honore  y.  Bake-  Holmes,  27  Mich.  416.  PosaesfUm: 
well,  6  R  Mon.  67;  43  Am.  Dea  147;  Rassell  y.  Sweezey,  22  Mich.  235,  239; 
Thornton  y.  Knox,  6  R  Moo.  74;  Hommel  y.  Deyinney,  39  Mich.  522; 
Johnston  t.  Gwathmey,  4  litt.  817;  14  [Balen  y.  Mercier,  75  Mich.  42.] 
Am.  Dea  135;  [Wardy.  Thomaa,  81  if miussota.  ^  Coy  r.  Coy,  15  Minn, 
Ky452.]  PosfesMM.*  Rassell  y.  Moore,  119,  126;  Roberts  y.  Grace,  16  Minn. 
3  Met  487;  Haokwith  y.  Damion,  1  126;  Rosa  y.  Worthington,  11  Minn. 
T.  R  Mod.  235.  438;  88  Am.  Dea  95;  Doashaday  y. 

LonMana.  —  Moore  t.  Joardan,  14  Paine,  6  Minn.  443.  Possesttofi.* 
La.  Ann.  414;  Smith  y.  Lambeth,  15  Smith  y.  Gibaon,  15  Minn.  89,  99; 
La.  Ann.  566;  Swan  y.  Moore,  14  La.  Morrison  y.  March,  4  Minn.  422;  Sea- 
Ann.  838;  Bell  y.  Haw,  8  Martin,  N.  S.,  mr  y.  Barns,  4  Minn.  141;  Minor  y. 
243.  Pome$9km:  Winston  y.  Preyost,  Willonghby,  8  Minn.  225. 
6l4L  Ann.  164;Splaney.Mitoheltree,  MMamppL  — AMwi  y.  Poole,  54 
2  U.  Ann.  265.  Miss.  323;  Wasson  y.  Connor,  54  Miss. 

Jfo^.  — Hall   ▼.    Nobla^    40  Ma  851;  Deason  v.  Taylor,  53  Mias.  697, 
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equally  well  settled  that  this  notice  need  not  be  estab- 
lished by  direct  and  positive  evidence:  it  may  be  shown 


701;  Loaghridge  t.  Bowland,  62  Min.  Aoer  t.  W«rtoott»  46  N.  Y.  S84;  7 

546,  553;  Buck  y.  Paine,  60  Miss.  648,  Am.  Kep.  366;  Gibert  ▼.  Peteler,  38 

656;  Avent  v.  McCorkle,  46  Miss.  221;  N.  T.  166;  97  Am.  Dea  785;  Howard 

Parker  y.  Foy,  43  Miss.  260;  56  Am.  Ins.   Co.  v.  Ualsey,  8  N.  Y.  271;  49 

Rep.  484;  McLeod  y.  First  Nat  Bank,  Am.  Deo.  478;  Page  y.  Wearing,   76 

42  Miss.  99,  112;  [Plant  y.  Shryock,  N.  Y.  463;  Acer  y.  Westcottk  1  JUuds. 

62  Miss.  821.]    Possesion:  Stnckland  193,  197.     Poasesshn:  Brown  y.  Vol- 

y.  Kirk,  51  Miss.  795,  797;  Perkins  y.  kening,  64  K.  Y.  76,  82;  Westbrook  y. 

Swank,  43  Miss.  349,  361.  Gleason,  79  N.  Y.  23. 

MinsourL  —  Manpin  v.  Emmons,  47  [North    Carolina,  —  Killebrew     y. 

Mo.  304,  906;  Real  Estate  Say.  Inst.  Hines,    104   N.  C.  182;    17  Am.  St. 

y.  Collooioas,  63  Mo.  290,  2}4;  Ridg-  Rep.  672;  Hinton  y.  Leigh,  102  N.  0. 

way  y.  Holliday,  59  Mo.  Am  Eck  y.  28;  Dnke  y.  Markham,  105  N.  O.  131; 

Hatcher,  58  Mo.  235;  FelloilS  y.  Wise,  18  Am.  St.  Rep.  889;  Dayis  y.  Ina* 

55  Mo.  413,  415;  Major  y.  Bakley,  61  ooe,  84  N.  C.  396.] 

Mo.  227,  231;  Digman  y.  McOollnm,  OAio.  — Morris  v.  Daniela,  85  CNiio 

47  Mo.  372,  875;  Speck  y.  Riggin,  40  St.  406;  McKinzie  y.  Perrill,  15  Ohio 

Ma  406;  Muldrow  y.  Robison,  58  Mo.  St  162. 

331;  Rhodes  y.  Outcalt,  48  Mo.  367;  07*e^0fi. —Carter  y.  City  of  Port- 
Roberts  y.  Moseley,  64  Mo.  507;  Mas-  land,  4  Or.  339,  350;  Stannis  y.  Nicli- 
tersoa  y.  West  End  etc.  R.  R.,  6  olsoo,  2  Or.  332,  Po&aenUm:  Bohlman 
Mo.  App.  64.  Possession:  Shumate  y.  y.  CofBn,  4  Or.  313. 
Reayis,  49  Mo.  333;  Beatie  y.  Butler,  Pennsylvania,  —  Batcher  y.  Yoenm, 
21  Mo.  813;  64  Am.  Dec.  234.  61  Pa.  St  168»  171;  100  Am.  Dea  625; 

yebrasku  — Possession:  Uhly.May,  Lahr's  Appeal,  90  Pa.  St  607;  Pftrke 

6  Neb.  167.  y.  Neeley,  90   Pa.   St  62;    Manl  y. 

Nevada.  —  Grellett  y.  Heilshorn,  4  Rider,  59  Pa.  St  167,  171;  Nice's  Ap- 

Nev.  526;  Gilaon  y.  Boston,  11   Ney.  peal,   54  Pa.  St  200;    York  Banirt 

413;   Hardy  y.  Harbin,  4  Saw.   536;  Appeal,  36  Pa.  St  458;  Smith's  Ap- 

Norton  y.  Meader,  8  Saw.  603.  peal,  47  Pa.  St  128;  Britton's  Appeal, 

New  Hampshire,  —Warner  y.  Swett,  45  Pa.  St  172;  Speer  y.  Byans»  47  Pa, 

31   N.   H.   332;   Rogers  y.  Jones,   8  St   141;  Ripple  y.  Ripple,  1  Rawle, 

N.   H.   264;    Colby  y.  Kenniston,  4  886.    Possession:  Krider  y.  Lafferty, 

N.  H.  262;  Patten  y.  Moore,  32  N.  H.  1  Whart  303;  Randall  y.  Sayerthora, 

332,384:  Hoity.  Russell,  56  N.  H.  559;  4  Pa.  St  173;   Meehan  y.  WilUams, 

Bell  V.  Twilight,  22  N.  H.  500;  Brown  48  Pa.  St  238;  Sailor  y.  Hertng,  4 

V.  Manter,  22  N.  H.  468.    Possession:  Whart  269;  Lightner  y.  Moon«y,  10 

Bank    of   Newberry  y.  Eastman,   44  Watts,  407. 

N.  H.  431;  Hadduck  y.  Wilmarth,  5  Bhode      Island.  —  TiUinghast       y. 

N.  H.  181;  20  Am.  Dec.  670.  Champlin,  4  R.  L  178,  215;  67  Am. 

New  Jerseu.  —  Van  Keuren  y.  Gent  Dec.  510;  Harris  y.  Arnold,  1 R.  L  126. 

11.  II.,  38  N.  J.  L.  165,  167  (posses-  Soutfi  Caro&'na— Wallace  v.  Craps, 

f>^on);  Raritan  Water  Ca  y.  Veghta,  8  Strob.  266;  Martin y.  Sale,  1  Bail  Eq. 

21   N.  J.  Eq.  463,  478;   19  N.  J.  Eq.  1.  24;  City  Council  y.  Page,  1  Speert 

142;    Hoy  v.  Bramhall,   19  N.  J.  Eq.  Eq.  169,  212;  Cabiness  y.  Mahon,  2 

503;    97  Aul   Dea   687;    Holmes  y.  McCord,  273;  [Wingo  y.  Parker*  19 

Stout,  10  N.  J.  Eq.  419;  4  N.  J.  Eo.  S.  C.  9.] 

492;  Van  Doren  y.  Robinson,  16  N.  J.  Tennessee,  —  Murrell  T.  Watoon,   I 

K;i.  256;  Smith  y.  Vreeland,  16  N.  J.  Tenn.  Ch.  342;  Tharpe  y.  Dimlap»  4 

Eq.  199;  Smallwood  y.  Lewin,  15  N.  Heisk.  674,  686. 

J.  Eq.  60.    Possession:  Losey  y.  Simp-  Texas.  —  Littleton  T.  Giddings,  47 

son,  11 N.  J.  Eq.  246;  Coleman  y.  Bark-  Tex.  109;  Willis  y.  Gay,  48  Tex.  463; 

lew,  27  N.  J.  JU  367.  26  Am.  Rep.  328;  Allen  y.  Root,  99 

New  Fori:.— Griffith  y.  Griffith,  I  Tex.   689;    Kodsers  y.  Bnrohard,   34 

Hoff.  Ch.  153;  Williamson  y.  Brown,  Tex.  441;  7  Am.  Rep.  283.    Possession: 

15N.  Y.  354;  Cambridge  Valley  Bank  Watkins  y.   Edwards,   28  Tex.   443; 

y.  Delano^  48  N.  T.  326,  336,  339;  Ponton  y.  Ballard,  24  Tex.  619;  Mvl- 
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by  indirect  evidence, — by  proof  of  circumstances  sufficient 
to  put  any  reasonably  prudent  man  upon  an  inquiry. 
Indeed,  in  some  of  tbe  states  wbere  an  actual  notice  is 
expressly  demanded  by  statute,  it  has  been  decided  that 
open  and  notorious  possession  under  a  prior  unrecorded 
conveyance  constitutes  a  sufficient  notice.  In  the  states 
composing  the  second  class  the  rule  admitting  the  suffi-  ' 
ciency  of  a  constructive  notice  is  well  established.  To  con- 
stitute such  a  notice  under  the  recording  acts,  it  must  be 
shown  by  evidence  clear  and  reliable  that  the  party  has 
received  information  of  facts  and  circumstances  which 
are  sufficient,  in  eonUmplation  of  law^  to  put  any  reason- 
ably prudent  man  upon  an  inquiry,  so  that  the  inquiry, 
if  prosecuted  with  due  diligence,  would  lead  to  a  discov- 
ery of  the  truth.  A  constructive  notice,  under  this  sys- 
tem, can  never  be  a  matter  of  mere  possible  inference; 
there  must  be  enough  brought  home  to  the  knowledge  of 
the  party  to  impose  a  duty  upon  his  conscience  accord- 
ing to  the  theory  of  equity  jurisprudence.  Subject  to 
this  general  limitation,  the  constructive  notice,  under  the 
recording  statutes,  may  arise  in  any  of  the  modes  recog- 
nized by  the  settled  doctrines  of  equity, —  from  extraneous 
facts  putting  one  upon  an  inquiry,  from  possession,  from 
lis  pendens^  from  recitals  in  title  papers,  from  information 
communicated  to  an  agent. 


▼.  Wimberly,  60  Tex.  467,  464;  Newman  r.  Chapman,  S  Rand.  S8; 

Hawley  ▼.  BnUock,  29  Tez.  216;  Main*  [Dobym  t.  Waring,  82  Va.  169.] 

warring  ▼.  Templeman,  61  Tez.  206.  Weti  Virginia.  —  Coz  t.  Coz,  6  W. 

remioitf.— BlaiideU  r,  Stovent,  16  ya.336.    Poaaetuion:  Western  etc  Co. 

Vi.   179;  Stafford  ▼.  Ballon,   17  Vt.  w.  Peyton*  0.  Coal  Ca,  S  W.  Va.  40a 

329;    CorUss  t.   Corliss,  8   Yt    S73;  TTiaomaM.  —  Brinkman  ▼.  Jones,  44 

Braokett  t.  Wait^  6  Vl  411.    Posses-  Wis.  498,  619;  Helms  ▼.  Chadbonrne, 

mm.-  Griswold  t.  Smith,  10  Vt.  462;  46  Wia.  60,  71,  73;  Pringle  ▼.  Dnnn» 

Shaw  T.  Beebe,  36  Vt.  206;  Finney  y.  87  Wis.  449.  460;  19  Am.  Rep.  772: 

Fellows,  15  Vt.  526.  Hoppin  t.  Doty,  26  Wis,   673,   691; 

Virginia.^  Wood   t.    Krebbs,     30  Gilbert  v.  Jess,  31  Wis.   110;  Ely  ▼. 

Oratt  708;  BmrweU's  Ez'rs  ▼.  Fanber,  Wilooz,  20  Wis.  623;  91  Am.  Dec  436; 

21  Oratt  446;  Long  t.  Waller's  Ez'rs,  Fallass  v.  Fierce,  30  Wis.  443;  Hozie 

29  Gfrratt.  347;  Cordora  ▼.  Hood,  17  t.    Price,    31    Win.    82.     PoBwsakmt 

WalL  1;  Bmah  t.  Ware,  16  Pet  93^  Wiekes  ▼.  Lake,  26  Wis.  71;  Fery  t. 

114;   Vest  ▼.  Michie,  31  Oratt  149;  Ffeiffer,  18  Wit.  510.    It  will  be  re. 

31  Am.  Bep.  722;  Mnndy  ▼.  Vawter,  membered  that  in  Ohio  and   Korth 

3  Oratt  518;  McClure  ▼.  Thistle,  2  Carolina,  nnder  the  constmction  given 

Oratt   182;   Doswell    t.    Bndbanan's  to  the  recording  acts,  no  notice  can 

Hx'n,  3  Leigh,  366;  23  Am.  Dec  280;  take  the  place  of  a  record. 
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8  666.    Bationale  of  Notice  in  Place  of  a  Record.  —  I 

shall  conclude  this  suhject  hy  an  attempt  to  ascertain  the 
true  rationale  of  the  rule  concerning  notice  as  a  substitate 
for  an  actual  registration.  If  the  fraud  of  the  second 
purchaser  is  adopted  as  the  only  explanation,  it  seems 
impossible  to  hold  with  consistency  that  anything  less 
than  actual  notice,  or  even  actual  knowledge,  of  the  prior 
conveyance  acquired  by  him,  should  avail  in  place  of  the 
record*  We  have  seen,  however,  that  the  vast  majority 
of  the  decisions,  even  while  nominally  requiring  an  ac- 
tual notice,  do  not  demand  actual  knowledge,  but  are 
satisfied  with  a  notice  proved  by  indirect  evidence  and 
inferred  from  circumstances.  Is  fraud,  then,  a  necessary 
or  even  proper  foundation  upon  which  to  base  the  rule 
in  all  its  applications?  I  submit  that  it  is  not,  and  think 
that  there  is  one  other  rationale  which  fully  explains  the 
doctrine  in  all  of  its  phases,  and  which  produces  a  real 
harmony  among  all  the  decisions.  It  should  be  remem- 
bered— and  the  fact  is  very  important  in  its  bearing  upon 
this  discussion  —  that  the  English  statutes  do  not  speak  of 
the  registry  as  constituting  any  notice,  nor  has  the  rule 
which  makes  it  a  constructive  notice  ever  been  adopted 
in  England.  The  statutory  language  was  peremptory, 
that  every  unregistered  conveyance  should  be  deemed 
fraudulent  and  void  as  against  a  subsequent  purchaser 
who  had  complied  with  the  statute.  The  English  judges, 
in  the  earliest  decisions,  were  required  to  find  some  rea- 
son or  excuse,  in  the  settled  principles  of  equity,  for 
evading  and  disregarding  this  mandatory  language. 
This  reason  and  excuse  they  found  in  the  theory  of  fraud 
imputed  to  the  second  purchaser  who  attempted  to  gain  a 
preference  by  registering,  although  he  had  notice  of  the 
prior  right.  But  in  the  very  case  of  Le  Neve  v.  Le  Neve,» 
where  Lord  Hardwicke  first  formulated  this  theory  of 
imputed  fraud,  the  purchaser  was  charged  with  notice 
simply  because  his  agent  in  the  transaction  had  received 
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informatioii  which  was  not  in  fact  eommunicated  to  th4 
principdL    The  purchaser's  conduct  was  thus  pronounced 
fraudulent,  although  he  had  personally  no  knowledge  of 
the  prior  conveyance,  and  had  acted  in  perfect  good  faith, 
and  the  notice  to  him  was  in  every  respect  constructive. 
It  seems,  therefore,  to  be  using  an  inconsistent  or  else 
unmeaning  formula  to  speak  of  fraud  as  the  essential 
foundation  of  the  rule,  and  at  the  same  time  to  hold  pur- 
chasers chargeable  with  notice  of  a  prior  right  when  they 
have  not  received  the  slightest  information  of  its  exist- 
ence, —  as,  for  example,  when  they  have  been  affected 
with  notice  by  a  li$  pendens^  by  a  recital  in  a  title  deed, 
which  perhaps  they  never  saw  or  heard  of,  or  even  by 
the  possession  of  a  stranger.      Throughout  the  United 
States  the  doctrine  is  settled  that  the  registration  of  an 
instrument  in  pursuance  of  the  recording  acts  operates 
as  a  constructive  notice  to  all  subsequent  purchasers. 
Whatever  be  the  language  of  any  state  statute,  this  result 
of  a  registration  —  that  it  should  be  a  constructive  notice 
— is  uniformly  regarded  as  the  most  important  object  of 
the  entire  legislation — the  final  purpose  for  which  the 
whole  system  of   recording  was  established.      By  this 
American  dectrine,  the  constructive  notice  given  by  a 
registration   stands  on  exactly  the  same  footing,  pro- 
daces  the  same  effects,  and  is  of  the  same  nature  as  any 
other  species  of  absolute  constructive  notice  recognized 
by  equity, —  as,  for  example,  that  arising  from  a  lis  pct^ 
dem  or  from  a  recital,  or  that  operating  upon  a  principal 
through  his  agent.    In  all  these  instances  the  notice  is  a 
conclusive  presumption  of  the  law,  and  it  is  immaterial 
whether  or  n^t  any  information  of  the  prior  right  was 
actually  brought  home  to  the  consciousness  of  the  party 
affected  thereby.    As,  therefore,  the  one  important  and 
necessary  effect  of  a  registration,  in  pursuance  of  the 
American  statutes,  is  to  create  and  impose  upon  subse- 
quent purchasers  a  constructive  notice  of   a  recorded 
instrument,  it  seems  to  be  the  natural  and  inevitable  con- 
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sequence  of  this  view,  that  any  other  species  of  notiee, 
either  constraetive  or  actual,  should,  in  the  absence  of  a 
record,  produce  the  same  effect  upon  the  rights  of  a  sab- 
sequent  purchaser.  The  registration  of  an  instrument  is 
a  constructive  notice;  and  this  result  was  the  main  de- 
sign of  the  legislation.  It  is  therefore  natural,  just,  and 
equitable  that  if  a  subsequent  purchaser  has  receiyed 
any  other  kind  of  notice,  actual  or  constructive,  the  same 
effect  upon  his  rights  should  be  produced  as  would  have 
followed  from  the  single  species  of  constructive  notice 
occasioned  by  the  statute.  In  this  manner,  all  kinds  of 
constructive  notice  are,  with  respect  to  their  effects  upon 
the  rights  of  subsequent  purchasers,  harmonized  and 
placed  upon  the  same  footing.  In  my  opinion,  this  view 
furnishes  a  complete,  adequate,  and  true  raiiondle  of  the 
doctrine  under  discussion.  It  dispenses  with  the  notion 
of  fraud  as  a  necessary  element,  which  in  very  many 
admitted  instances  of  notice  must  be  a  mere  figment  of 
judicial  logic;  it  avoids  all  the  inconsistencies  which  are 
incidents  of  that  notion;  and  finally,  it  accords  with  the 
intent  and  purpose  of  the  recording  acts  as  recognized  by 
the  vast  majority  of  American  decisions. 

§  666. ,  7.  That  between  Principal  and  Agent  —  Gen- 
eral Bole.  —  The  general  rule  is  fully  established,  that 
notice  to  an  agent  in  the  business  or  employment  which 
he  is  carrying  on  for  his  principal  is  a  constructive 
notice  to  the  principal  himself,  so  far  as  the  latter's 
rights  and  liabilities  are  involved  in  or  affected  by  the 
transaction.  This  rule  alike  includes  and  applies  to  the 
positive  information  or  knowledge  obtained  or  possessed 
by  the  agent  in  the  transaction,  and  to  actual  or  con- 
structive notice  communicated  to  him  therein.^     The 

>  Le  Neve  r,  Le  Keve^  Amb.  436;  Rickards  t.  Glodjtanes,  3  Oi£  29S; 

2  Lead.  Cas.  £q.,  4th  Am.  ad.,  109,  Drydeo  ▼.  Froft,  8  Mylne  a  a  670; 

133;  Sa£Eron  etc.  Soa  ▼.  Rayner,  L.  R.  Kennedy  t.   Groan,  8   Mylne  4  £• 

14  Ch.  Diy.  406;   Ex  parte  Larking,  699;  Tnnttall  ▼.  Trappes,  3  Sim.  301, 

L.  R.  4  Oh.  Div.  566;  Bonrsot  ▼.  Say.  305;  Sheldon  t.  Cos,   2  Eden,  224; 

age,  L.  R.  2  Eq.  134,  142;  Atterbary  Newstead  ▼.  Searles,  1  Atk.  265;  Al« 

T.  Wallia,  8  De  Gez,  M.  &  G.  454;  len  y.  Poole,  54  MiM.  323;  Suit  y. 
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rationale  of  the  rule  has  been  differentlj  stated  by  difiFer- 
eut  judges;  by  some  it  has  been  rested  entirely  upon  the 

Woodhall,  113  Man.  891;  Owant  t.  gaye  notion  of  ih%  mortgagt  to  a  firm 

KobertM,  36  Wis.  268;  DiatiUed  Spir-  of  soUoiton  who  wero  acting  aa  attor- 

its,  11  WalL  356;  Aator  ▼.  Wella,  4  neys  for  the  exoeatora  and  tnuteoa 

Wheat.  466;   Griffith   y.  Griffith*  9  under  the  wUl  in  a  chancery  aoit  to 

Paige,  315;  1  HofL  Ch.  153;  Wester-  which  the  teatotor  had  been  a  party, 

▼elt  T.  Hafl^  2  Sand.  Oh.  98;  Jackson  and  who  were  employed  generaUy  by 

▼.  Leek,    19  Wend.   339;    Hoyey  y.  saoh  trustees  in  all  matters  relating  to 

Blmnchard,  13  K.   H.    145;   Jones  y.  the  testator's  estate  in  which  prores- 

Bamford,  21  Iowa,  217;  Myers  y.  Ross,  sional  assistance  was  necessary.    The 

3  Head,  59;  Holden  y.  New  York  and  notice  to  these  attorneys  was  yery 

Erie  Bank,  72  N.  Y.  286;  Ames  y.  clear  and  complete,  and  was  clearly 

New  York  Union  Ins.  Co.,  14  N.  Y.  proved.      The    only    question    was, 

253;  Keree  y.  Red  Blaff  Hotel  Co.,  whether  it  operated  as  conttmctiye 

31   CaL  160;  Rosaell  y.  Sweesey,  22  notice  to  the  principals*  —  that  is,  the 

Mich.  235;  National  Secarity  Bank  y.  trustees  and  executors,  —  so  as  to  bind 

Cnshman,   121  Mass.  490;  Smith  y.  them.    The  court  of  appeal  held  that 

Denton,  42  Iow%  48;  First  National  it  did  not^  reyersing  the  decision  of 

Bank  of  Milford  y.  Town  of  Milford«  the  court  below,  which  is  reported  in 

36  Conn.  93;  Tagg  y.  Tennessee  Na-  L.  R.  10  Ch.  Diy.  696.    James,  L.  J., 

tional  Bank,  9  Heisk.  479;  Farrington  after  stating  the  substance  of  the  de- 

▼.  Woodward,  82  Pa.  St.  259;  Ward  dsion  apposed  from, — namely,  that 

y.  Warren,  92  N.   Y.  265.     [See,  in  the  notice  given  by  the  plaintiff  to  the 

further  illustration  of  the  rule,  the  f ol-  solicitors  who  were  acting  as  attor* 

lowinff  recent  cases:  Lakin  y.  Sierra  neys  for  the  trustees  and  executors* 

B  G.  M.  Co.,  25  Fed.  Rep.  337;  Ket-  was  in  itself   a  sufficient   notice  to 

tieweU  y.  Watson,  L.  R.  21  Ch.  Diy.  make  the  trustees  liable  to  the  same 

705;   Wilson  y.  Minnesota  etc.   Ina»  extent  as  if  it  had  been  given  to  them 

Ass'n,  36  Minn.  112;  1  Am.  St.  Rep.  personally, —proceeds  (p.  409):  ''That 

659;  Kanffman  y.  Robey,  60  Tex.  80o;  appears  to  me  a  startling  proposition. 

48  Am.  Rep.  264;  Morgan  y.  Michigan  I  cannot  see  any  principle  leading  to 

A.  Lk  R.  Co.,  57  Mich.  430;  Robinson  such  a  conclusion.     I  have  had  oooa- 

y.  Pebworth,  71  Ala.  240;  Goodbar  y.  sion  several  times  to  express  my  opin- 

Daniel,  88  Ala.  583;  16  Am.  St.  Rep.  ion  about  the    fallacy  of   aupposing 

76;  Smith  y.  Ayer,  101   U.   S.   320;  that  there  is  such  a  thing  as  the  office 

Chew  y.  H.  M.  &  S.  C,  2  Fed.  Rep.  5;  of  solicitor,  —  that  is  to  say,  that  a 

Satterfield  y.  Malone*  35  Fed.  Rep.  man  has  got  a  solicitor,  not  as  a  person 

446;  Cragie  y.  Hadley,  99  N.  Y.  131;  whom  he  is  employing  to  do  some  par^ 

52  Am.  Kep.  9;  Sattery  y.  Schwan-  ticular  business  for  nim,  either  con^ 

necke*   118   N.  Y.  548;   Watson  t.  yeyanoing,  or  conducting  an  action, 

Sntro,  86  CaL  500;  Donald  y.  Seals,  bat  as  an  official  solicitor,  —  and  that 

57  CaL   899;   Taylor   y.  Young,   56  because  the  solicitor  has  been  in  thei 

Mich.  286;  Saj2[Ta  y.  Ely  ton  Land  Co.,  habit  of  aoting  for  him,  or  been  em-^ 

73  Ala.  86.]    The  yery  reoent  case  of  ployed  to  do  something  for  him,  sack 

Saflron  etc.  Soa  y*  Rayner,  L.  &  14  solicitor  is  his  agent  to  bind  him  by 

Ch.  Diy.  406^  is  a  yeiy  important  da*  anything   ha   says,  or  to  bind   hi^ 

osioo,  showing  the  tendency  of  the  by  receiying  notices  or  information., 

courts  not  to  extend  the  species  of  Ijiere  is  no  such  officer  known  to  tha 

constmctiya  notice,  and  sspeoially  how  law.    A  man  has  no  more  a  solicitor 

far  the  ride  applies  to  sobcitora  or  at*  in  that  sense  than  he  has  an  account* 

tomeya  at  law  employed  by  a  oUent  ant,  or  a  baker,  or  butcher.    A  per* 

in  purely  professional  legal  business,  son  is  a  man's  aoconntant,  or  baker,  or 

The  dension  is  so  impMtant  that  I  butcher,  when  the  man  chooses  to  em« 

shall  ooote  passsgea  from  the  opin*  ploy  him  or  deal  with  him,  and  im  lAs 

ioBSi    The  puintin  had  taken  a  morb>  maUer  in  which  Ae  <•  jo  emploif&L    Ba- 

gage  from  the  deviseea  (the  csfftiis  qm  yond  that  the  solieitorship  does  not 

indent  vltimately  entitled)  of  a  oer*    extend I  am  prepared,  there* 

tun  intereat  in  a  teatatoz's  estate^  and  fore^  to  say  that  bafoca  A  notioa  ol 
2  Xq.  Jub.— • 
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presumption  of  au  actual  communication  between  the 
agent  and  his  principal;  by  others,  upon  the  legal  con- 
ception that  for  many  purposes  the  agent  and  principal 
are  regarded  as  one.  Whatever  explanation  be  adopted 
as  the  true  one,  the  rule  itself  is  both  unquestionable 
and  necessary;  the  ordinary  business  affairs  of  life  could 
not  be  safely  conducted  without  it. 

§  667.  Scope  and  Applications. —  This  general  rule  is 
of  wide  application.  It  embraces  in  its  operation  not  only 
ordinary  agents  and  attorneys,  but  all  persons  who  act  for 
or  represent  others  in  business  relations  and  transactions. 
Thus  it  applies  to  directors,  managers,  presidents,  cash- 
iers, and  other  ojficers,  while  engaged  in  the  business 
affairs  of  their  corporations;*  to  trustees  acting  on  behalf 
of  their  beneficiaries;'  to  an  agent  acting  on  behalf  of  a 

thii  kind  can  bare  the  sliffhteflt  ralid-  on  which  the  doctrine  reeti  is  thit; 

ity,  it  must  be  given,  if  given  to  a  that  my  solicitor  is  ctUer  ego;  he  ii 

solicitor,  to  a  solicitor  who  is  actually,  myself;  I  stand  in  precisely  tiie  same 

either  expreut^  or  impliedly ,  authoriiud  position  as  he  does  in  the  transaction, 

ae  agtrU  to  receive  eueh  noiicea"    Bram-  and  therefore  his  knowledge  is  my 

welC  L.  J.,  added  (p.  416):  "As  Lord  knowledge;  and  it  would  be  a  mon- 

Justice  James  has  said,  there  is  no  strons  injustice  that  I  should  have  the 

such  thing  as  a  standing  relation  of  advantage  of  what  he  knows,  without 

solicitor  to  a  man.     A  man  is  solicitor  the  disadvantage.     But  whatever  be 

for  another  only  when  that  other  has  the  principle  upon  which  the  doctrine 

occasion  to  employ  him.      That  em-  rests,  the  doctrine  itself   is  unqaes- 

ployment  may  be  either  to  conduct  a  tionable."    If  in  this  extract  "agent" 

suit  or  to  advise  him  about  some  mat*  and  **  principal  *'  are  substitutMl  for 

ter  in  which  legal  advice  is  required;  "solicitor"  and  "client,"  we   sbidl 

but  there  is  no  such  general  relation*  have  a  statement  of  the  ratiomUe  in 

ship  as  that  of  solicitor  and  client  of  its  most  general  form, 

a  standing  and  permanent  character  '  Ez  parte  Larking,   L.   R.  4  Ch. 

upon  all  occasions  and  for  all  pur*  Biv.  666;  Smith  ▼.  Water  Ck>mm*rs,  38 

poses."  Conn.  208;  Tagg  t.  Tenn.  Nat.  Bank, 

^  8ee  Lord  Brougham's  remarks  in  9  Heisk.  479;  Fulton  Bank  ▼.  Canal 

the  often-quoted  case  of  Kennedy  r,  Co.,  4  Paige,    127;  Bank  of  United 

Green,  3  Mylne  A  K.  699.    In  the  States  v.   Davis,   2  Hill,  451;    New 

case  of  Boursot  ▼.  Savage,  L.  R.  2  Hope  Bridge  Co.  v.  Phoenix  Bank,  8 

£q.  134,  H2,  Kindersley.V.  C,  said:  N.    Y.    166;    Washington    Bank    ▼. 

"It  is  a  moot  question  upon  what  Lewis,  22  Pick.  24;  Brnnch  Bank  t. 

principle  this  doctrine  rests.     It  has  Steele,  10  Ala.  916;  Holden  t.  New 

been  held  by  some  that  it  rests  on  York  and  Erie  Bank,  72  N.  Y.  286; 

this:  that  the  probability  is  so  strong  North  River  Bank  ▼.  Aymar,  3  Hill, 

that  the  solicitor  would  tell  his  ch-  262;  National  Security  Bank  ▼.  Cush- 

ent  what  he  knows  himself,  that  it  man,  121  Mass.  490;  First  Nat.  Bank 

■mounts  to  an  irresistible  presump-  etc.  ▼.  Town  of  Milford,  36  Conn.  93; 

tion  that  he  did  tell  him;  and  so  you  [Ottaqnechee  Savings  Bank  t.  Holt^ 

must  presume  actual  knowledge  on  68  Vt.  166.] 

the  part  of  the  client.     I  confess  my  '  Willes  v.  Greenhill,  4  De  Gex,  F.  ft 

own  impression  is,  that  the  principle  J.  147,  160;  Myers  y.  Roes,  8  Head,  69. 
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married  woman;'  to  one  of  two  or  more  joint  agents;'  and 
to  all  actual  agents,  whether  the  agency  be  express  or 
implied.'  The  general  rule  also  applies  where  the  same 
agent  or  attorney  in  reality  acts  on  behalf  of  both  parties 
to  the  transaction;  for  both  the  grantor  and  the  grantee, 
the  vendor  and  the  yendee,  the  mortgagor  and  the  mort- 
gagee/ This  special  application  of  the  rule  is  carefully 
guarded  by  the  courts,  so  that  it  shall  not  work  injustice, 
and  is  not,  therefore,  enforced  unless  the  same  agent  is  in 
fact  acting  for  both  parties.' 

§  668.  Limitations— Within  the  Scope  of  the  Agent's 
Authority.  —  There  are,  on  the  other  hand,  certain  im- 
portant limitations  upon  the  operation  of  the  general  rule. 

'  Ab  when  th«amtiih«r  husbands  93$  Loaey  t.  Simpfon,  11  N.  J.  Sq. 

WiUes  T.  Gnenhil^  4  !)•  0«x,  F.  ft  J.  246.    AUo  where  the  ffrantor  or  vendor 

147,  150;  Clark  ▼.  Fuller,  39  Conn,  himself  acts  on  behalf  or  as  attorney 

238;  Duke  t.  Balme,  16  Minn.  806;  for  the  crantee  or  vendee:  Robinson  ▼. 

see  Pringle  v.   Dnnn,   37   Wia.  449;  Briggs,  1  Smale  ft  O.  188;  Spencer  ▼. 

19  Am.  Rep.  772;  [Satterfield  v.  Ma-  Topham,  2  Jnr.,  N.  a,  866;  Majori- 

lone,  36  Fed.  Rep.  446;  Chew  t.  H.  banks  t.  Hovenden,  Dm.  11;  6  L  R. 

11  ft  8.  Co.,  S  Fed.  Rep.  6;  Ooodbar  Eq.  238;  Atkyns  ▼.  Delmege,  12  L  R. 

▼.  Daniel,  88  Ala.  683;  16  Am.  St.  Eq.  1;  Xwycrose  t.  Moore,  13  L  R. 

Rep.  76;  Robinson  y.  Pebworth,   71  Eq.  250;  Tucker  t.  Henzill,  4  Ir.  Ch.' 

Ala.  240.]  613;  In  re  Rorke,  13  Ir.  Ch.  273;  14  Ir. 

s  Willes  ▼.  GreenhiU,  4  De  Gez,  F.  Ch.  442: 

ft  J.  147,  160;  as  where  the  notice  ia  *  Thns  the  mere  fsct  that  onlv  on* 

,  to  one  of  lereral  directors  of  a  bank:  attorney  ia  employed  or  engaged  in  a 

Bank  of  United  States  r.  Davis^  2  transaction,  a  sale  or  purchase,  or  a 

Hill,  451, 464b  mortgaging,  does  not  necessarily  make 

'  Watson  ▼•  Well%  6  Conn.  468;  him  the  attorney  for  both  parties,  so 

Farrington  v.  Woodward,  82  Pa.  St.  that  one  party  shall  thereby  be  charged 

259.     The  mere  faot>  however,  that  a  with    constraotive    notice    of    fiu>ta 

purchase    is   made    by  two   pemons  known  by  the  other:  Espin  ▼.  Pem- 

jointly    doee    not    constitute    them  berton,  8  De  Qex  ft  J.  647,  664,  656; 

agents  for  each  other,  so  that  notice  Wythes  ▼.  Labouchere,  8  De  Oex  ft  J. 

to  one  ia  therefore  a  notice  to  the  693;  Perry  t.  Holl,  2  De  Gez,  F.  ft  J. 

other:   Snyder  t.   Sponable,   1  Hill,  38,  63,  per  Campbell,  L.  O. :  ^'Itdoea 

567;  7  Hill,  427;  Fiagg  ¥•  Mann,  2  not  follow  that  if  there  is  not  an  attor- 

Sam.  486,  634.  ney  on  each  side,  the  attorney  who 

*  In  fact,  the  most  striking  illnstra-  does  act  ia  the  attorney  of  both.** 
tions  of  the  mle  haye  arisen  under  Also  the  mere  fact  that  two  corpora- 
thesa  cirenmstances:  Le  Neye  y.  Le  tions  haye  the  same  attorney,  or  the 
Keye,  Amb.  436;  2  Lead.  Gas.  Eq.,  same  directors,  does  not  render  each 
4tb  Am.  ed.y  109;  Kennedy  y.  Ckeen,  chargeable  with  notice  of  whateyer  is 
3  Mylna  ft  K.  699;  Dryden  y.  Frost,  3  known  or  done  by  the  other:  Banco  de 
Mylna  ft  CL  670,  673;  Sheldon  y.  Cox,  Lima  y.  Anglo-Peruyian  Bank,  L.  R. 
2  Eden,  224;  Tweedale  y.  Tweedale,  8  Ch.  Diy.  160,  175;  In  re  Marseilles 
23  Beay.  341;  Fnller  y.  Bennett*  2  eta  Co.,  L.  R.  7  Ch.  161;  In  re  Euro- 
Hate,  394,  402;  Hdden  y.  New  York  pean  Bank,  L.  R.  6  Ch.  368;  Fulton 
etc.  Bank,  72  K.  Y.  286;  First  Kat.  Bank  y.  New  York  eto.  Canal  Co.,  4 
Bank  eta  y.  Town  of  Milford,  36  Conn.  Paige,  127. 
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Tho  employment  of  an  agent  or  attorney  to  do  a  merely 
ministerial  act  for  his  principal  does  not  constitute  him 
^uch  an  agent  that  the  rale  as  to  constructive  notice  wiU 
ftPP^y*^  Also,  in  pursuance  of  the  fundamental  doctrine 
of  agency  concerning  the  powers  of  agents,  the  notice 
given  to  or  information  acquired  by  the  agent,  in  order 
to  be  operative  upon  the  principal,  must  be  within  the 
scope  of  the  agent's  authority,  to  bind  the  principal.  If 
an  agent  cannot  bind  his  principal  by  acts  beyond  the 
limits  of  his  authority,  a  notice  beyond  those  limits  is 
equally  nugatory.*  Finally,  in  order  that  the  rule  may 
apply,  the  agent  must  be  an  attorney  in  fact,  rather  than 
a  mere  attorney  at  law.  Wherever  a  solicitor  or  attorney 
at  law  is  brought  within  the  operation  of  the  rule,  he 
must  be  employed  in  some  other  capacity  than  as  a  mere 
professional  and  legal  adviser;  he  must  be  employed  to 
represent  his  client  in  a  transaction  whereby  the  principal 
is  to  acquire  some  rights  or  is  to  be  subjected  to  some  lia- 
bilities.' 

g  669.  Notice  to  Agents  Actual  or  Oonstmctive. — If 
the  agency  exists,  and  the  foregoing  requisites  are  com- 
plied with  so  as  to  admit  the  application  of  the  general 
rule,  then  it  will  operate  with  equal  force  and  effect, 
whether  the  notice  to  the  agent  be  actual  or  constructive. 
Actual  knowledge  may  be  brought  home  to  the  agent  by 
the  most  direct  evidence,  or  he  may  be  chargeable  with 

*  Ab  wb«re  he  is  employed  limply  "  All   tiie   deoinmu   implidtly,  at 

to  procure  the  execntion  of  a  deed:  least,  enstaia  thii  oonolasioiu     Wher- 

Wyllie  ▼.  Pollen,  8  De  Gkz,  J.  ft  S.  erer  the  agent  has  been  a  tolioitor  or 

6d6»  601.    Or  to  reoord  a  mortgages  attorney  at  law,  it  will  be  aeen  that 

Anketel  t.  Converse,  17  Ohio  St.  11;  he  has  been  employed  in  some  each 

91  Am.  I>e&  115;  Hoppock  t.  John*  transaotion, — ^the  negotiation  of  a  lease 

son,  14  Wis.  303.    Bot  notice  to  an  and  giving  a  mortgaffe^  the  transfer  of 

officer  employed  to  execute  an  attach-  property,  and  the  uke:  See  8a£fron 

ment  is  notice  to  the  plaintiff  in  the  etc  See  v.  Rayner,  I*  E.  14  Ch. 

suit:  Tucker  t.  Tilton,  56  N.  H.  223.  Div.  406,  409,  415,  and  the  onotation 

>  Spadone  t.  Manvel,  2  Daly,  263;  therefrom  anUe^  under  I  660.    [If  a 

Weisser  ▼.  Denison,  10  N.  Y.  68;  61  husband  purchases  land  for  his  wife, 

Aa.  Dea  731;  Brown  v.  Bankers'  etc.  causing  a  convejrance  to  be  made  to 

TeL  Co.,  80  Md.  89;  Roach  ▼.  Earr,  her,  notice  to  him  it  notioe  to  heri 

18  Kan.  529;  2l5  Amu  Rep.  788;  Wilson  Sayx*  ▼•  Eajton  Land  Go^  71  AU. 

▼.  Conway  Fire  Ins,  Cow,  4  R.  L  141,  85.] 
152;  Grant  v.  Cole^  8  Ala.  519. 
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constmctiye  notice  by  a  li$  pendenSf  by  a  registration,  by 
recitals  in  title  deeds,  by  possession  of  a  stranger,  or  by 
circamatances  sufficient  to  put  a  prudent  man  upon  an 
inquiry;  in  all  such  cases  the  effect  upon  the  principal  is 
the  same.^  The  notice  with  which  the  principal  is  charged 
is,  however,  constructive,  since  it  is  a  presumption,  and 
generally  a  conclusive  presumption,  of  the  law,  and  takes 
effect  even  when  the  principal  in  fact  received  no  com* 
munication  of  information  from  his  ageni' 

§  670.  Essential  Requisites — (1 )  When  the  ZTotiee  must 
be  Beceived  by  the  Agent  —  During  his  Actual  Employ- 
ment. —  Having  thus  stated  the  general  rule,  I  shall  now 
proceed  to  describe  with  more  fullness  its  essential  ele- 
ments, —  the  requisites  which  must  exist  in  order  that  it 
may  operate.  In  the  first  place,  as  to  the  time  when  the 
information  constituting  notice  must  be  acquired  by  or 
given  to  the  agent  In  order  that  the  principal  may  be 
affected  with  a  constructive  notice  under  this  rule,  the 
information  constituting  the  notice  must  be  obtained  by 
or  imparted  to  the  agent  while  he  is  in  fact  acting  as 
agent, — while  he  is  actually  engaged  in  doing  his  princi- 
pal's business,  in  pursuance  of  his  authority,  and  in  his 
character  as  agent.*    This  special  requisite  finds  a  fre- 

1  See  Kennedr  t.  Green,  8  Mylne  4  Karr,  18  fiCan.  629;  2SS  Am.  Rep.  7S8| 

K.  S99,  719,  perliOrd  Brougham;  Bank  Hoasemaii  ▼.  Girard  etc  AM*n,  81  Pa. 

of  United  States  y.  Dani,  2  mil»  461,  St.  256;  G.  W.  RV  Ca  r.  Wheeler. 

461.  20  Mich.  419;  Prmgle  ▼.  Dunn,  87 

<  There  can  be  no  greater  miaeon-  Wis.  449;  19  Am.  Rep.  772;  BUtilled 

eeption  of  its  legal  meaainff,  and  no  Spirits,  11  Wall.  866;  Bierce  t.  Red 

more  complete  confusion  of  the  dia-  Bluff  Hotel  Co.,  31  CaL  160;  May  t. 

tinctions  between  the  two  kinds  of  Borel,  12  Cal.  91;  Russell  ▼.  Sweesej, 

notice,  than  to  call  the  notice  imputed  22  Mich.  236;  Hodgkins  ▼.  Montgom* 

to  a  principal  through  his  a^ent  an  ery  Co.  Ins.  Co.,  34  Barb.  213;  Weis- 

"actnal"  notice:  See  Espiny.  Pember-  ser  t.  Denison,  10  K.  7.  68;  61  Am. 

ton,  3  De  Gez  A  J.  647, 654.    [That  the  Dec  731 ;  Howard  Ins.  Co.  r,  Halsey, 

notice  to  the  agent  is  conclusive  and  8  N.  T.  271;  69  Am.  Dec.  478;  Smith 

irrebuttable  on  the  principal  was  di-  t.   Denton,   42   Iowa,   48;    Jones    v. 

rectly  held  in  Watson  ▼.   Sutro^   86  Bamford,  21  Iowa,  217;  Clark  ▼.  Ful- 

Osl.  SOO.]  ler,  39  Conn.  238;  Spadone  ▼.  Man- 

•  Saffron  etc  Soo.  t.  Rayner,  L.  R.  Tel,  2  Daly,  263;  N.  T.   Cent.  Ins. 

14  Oh.  Dir.  406;  In  re  Peruyian  R'y  Co.  ▼.  National  Protea  Ins.  Co.,  20 

Co.,  L.  R.  2  Ch.  617,  626;  Dryden  ▼.  Barb.  468;  14  N.  T.  86;  Fry  ▼.  Shebee» 

Troet,  3  Mylne  ft  C.  670;  Wilde  ▼.  66  Ga.  208.     [See  also  Satterfield  ▼. 

Gibson,  1  H.  L.  Cas.  606,  624;  Pepper  Malone,  36  Fed.  Rep.  446;  Chew  t. 

>.  George,  61   Ala.   190;   Roach   ▼•  H.  M.  ft  a  Co.,  2  Fed.  Rep.  6i] 
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quent  application  in  the  relations  subsisting  between 
directors  and  officers  and  the  corporations  to  which  they 
belong.* 

g  671.  (2)  In  the  Same  Transaction.  — In  the  second 
place,  in  order  that  a  principal  may  thus  be  charged  with 
constructive  notice^  not  only  must  the  person  first  receiv- 
ing it  be  in  fact  an  agent,  and  be  actually  engaged  in 
the  business  of  his  representative  employment,  but  the 
notice  must  be  given  to,  or  the  information  acquired  by, 
the  agent  or  attorney  in  the  course  of  the  same  transaetion 
which  is  sought  to  be  afiected  by  the  constructive  notice; 
that  is,  in  the  same  transaction  from  which  the  principal's 
rights  and  liabilities  arise,  which,  it  is  claimed,  depend 
upon  or  are  modified  by  the  constructive  notice  imputed 
to  him.  This  is,  in  general,  a  well-settled  requisite;  and 
the  grounds  for  it,  depending  upon  motives  of  expediency, 
were  thus  stated  by  Lord  Hardwicke  in  an  early  case.    A 

11^  then,  an  tgent  has  obtained  infor-  obtained  wae  eo  recent,  or  the  infonna- 
mation  while  acting  for  himself,  or  tion  itself  was  so  positiTe^  direct^  and 
for  a  third  person,  or,  in  general,  pre-  strong,  that  it  most  be  regarded  as 
Tioasly  to  the  oommencement  of  his  certainly  remaining  present  in  the 
a|[enoj,  the  principal  is  not  charged  mind  or  memorv  of  the  official,  then 
with  constraetive  notice  thereof:  Mc*  the  case  may  fall  under  the  operation 
Cormiok  ▼.  Wheeler,  36  DL  114;  85  of  a  role  stated  in  a  svbseqnent  para- 
Am.  Dec  388;  [Frenkel  ▼.  Hudson,  graph  (po<  §  672),  and  a  ccmstractive 
82  Ala.  168;  60  Am.  Ba^  736.]  notice  to  the  corporation  may  follow: 
'  It  has  been  held  in  nnmerons  Fulton  Bank  t.  M.  T.  ft  Sharon  C. 
American  decisions  that  notice  given  Co.,  4  Paige,  127;  Seneca  Co.  Bank  t. 
to,  or  information  acquired  by,  a  cor*  Neass,  6  Veido,  929,  837;  Miller  t.  Ol. 
poration  director,  manager,  or  officer  Cent.  Bn  R.,  24  Barb.  312;  Ncurth  River 
will  not  affect  the  oori>oration  itself  Bank  ▼•  Aymar,  8  Hill,  262;  Fiarmers' 
with  a  constructive  notice,  unless  he  Bank  ▼.  Payne,  25  Conn.  444;  U.  S. 
was  at  the  time  of  the  giving  or  ao-  Ins.  Ca  v.  Shriver,  3  Md.  Ctk,  381; 
quiring  acting  on  behalf  of  his  corpo-  Gkn.  Ins.  Co.  v,  IJ.  S.  Ins.  Goi,  10 
ration.  It  is  not  enough  that  he  was,  Md.  517;  69  Am.  Dea  174;  Winohes- 
at  that  time,  clothed  with  the  official  ter  v.  B.  ft  S.  R.  R.,  4  Md.  231;  Brown 
eharacter;  he  must  also^  in  pursuance  v.  Bankers'  etc  TeL  Co.,  30  Md.  88; 
of  his  official  functions,  have  been  ao*  G.  W.  R'^r  Cc  v.  Wheeler,  20  Mich, 
tually  engaged  in  transacting  the  busi*  419;  President  etc  v.  Cornen,  87 
BOSS  of  his  coiporation.  There  are  two  N.  T.  320;  Bank  of  IT.  S.  v.  Davis,  2 
exceptions  or  limitations.  If  the  in*  Hill,  451;  National  Bank  v.  Norton, 
formation  received  by  him  is  of  such  a  1  Hill,  672;  Atlantic  etc  Bank  v. 
nature  or  is  acquired  under  such  cir*  Savery,  82  N.  Y.  291,  307;  La  Flarge 
eumstances  that  it  is  a  part  of  his  Fire  Ins.  Co.  v.  Bell,  22  Barb.  54^  61. 
azpress  official  duty  to  communicate  [See  also  Baltimore  and  Ohio  R.  IL  Cc 
what  he  knows  or  has  learned  to  the  v.  Canton  Cc,  70  Md.  406;  Fairfield 
managing;  body  or  board,  then  the  Sav.  Bank  v.  Chase,  72  Me.  226;  38 
corporation  will  be  affected  with  a  Am.  Rep.  319;  Reid  v.  Bank  of  Mo- 
eonstructive  notice  Also^  if  the  trans*  bile,  70  Ala.  19K0;  Tiothian  v«  Wood.  55 
action  in  which  the  information  was  CaL  159.]  ' 


935  CONCERNING   NOTICE*  §  672 

dififerent  rule,  be  said,  "  would  make  purchasers'  and 
mortgagees'  titles  depend  altogether  on  the  memory  of 
their  counselors  and  agents,  and  oblige  them  to  apply  to 
persons  of  less  eminence  as  counsel,  as  not  being  so  likely 
to  have  notice  of  former  transactions/'  ^ 

§  672.  Limitation — Prior  Transaction.  —  The  forego- 
ing  requisite,  general  as  it  is  in  its  application,  is  subject 
to  an  important  and  well-settled  limitation,  equally  de- 
pending upon  motives  of  expediency.  Where  the  transac- 
tion in  question  closely  follows  and  is  intimately  connected 
with  a  prior  transaction  in  which  the  agent  was  also  en- 
gaged, and  in  which  he  acquired  material  information, 
or  where  it  is  clear  from  the  evidence  that  the  informa- 
tion obtained  by  the  agent  in  a  former  transaction  was  so 
precise  and  definite  that  it  is  or  must  be  present  to  his 
mind  and  memory  while  engaged  in  the  second  transac- 
tion, then  the  foregoing  requisite  becomes  inapplicable; 
the  notice  given  to  or  information  acquired  by  the  agent  in 
the  former  transaction  operates  as  constructive  notice  to 

>  Banco  da  lima  ▼•  Anglo-Peroyutn  lU;  86  Am.  Dm.  8S8;  Bimcktn  ▼.  Mil« 

Bank,    L.  R.    8  Ch.  Div.  160,   175;  ler,  4  Watts  k.  8.  102;  Hood  v.  Fahne- 

Wyllie  ▼.  Pollen,  3  Da  0«z,  J.  A;  S.  stock,   8    Watts,  489;    Lawrence    ▼. 

696,  601;  lioyd  ▼.  Attwood,  3  De  Oez  Tacker,   7  Greenl.   195;  bat  see,  per 

ft  J.  614,  657;  Finch  r.  Shaw,  19  Beav.  ecmlra.  Hart  ▼.  Farmers'  etc.  Bank,  83 

600;  6  H.  L.  Caa.  905;  Tylee  r.  Webb,  Vt.  252;  Abell  ▼.  Howe,  43  Vt.  403. 

6  Bear.  652;  14  Bear.  14;  Fuller  ▼•  (See  also  Chew  t.  H.  M.  ft  &  Co.,  2 

Bennett,  2  Hare,   394;    Warrick   ▼.  Fed.  Rep.  5;  Satterfield  ▼.  Midone,  35 

Warrick,  3  Atk.  294;  Worsley  ▼.  Earl  Fed.  Bep.  445;  Qoodbar  ▼.  Daniel,  88 

of  Scarboroogh,  3  Atk.  392;  Hine  ▼.  Ala.  683:  16  Am.  St.  Rep.  76;  Con- 

Dodd,  2  Atk.  275;  Lowther  r.  Carlton,  stant  t.  University  of  Rochester,  111 

2  Atk.  242;  Ashley  ▼.  Baillie,  2  Ves.  K.T.  604;  7  Am.  St.  Rep.  769;  Spielman 
Sr.  368;  Wilde  t.  Gibson,  1  H.  L.  Cas.  v.Kliest,  36  N.  J.  £q.  199;  Kanffman  r. 
605,  624;  Honsemau  y.  Girard  etc.  Robey,  60  Tex.  308;  48  Am.  Rep.  264.] 
AB8*n,  81  Pa.  St  256,  261;  Holden  t*  The  same  requisite  applies,  as  has  been 
Kew  York  and  Erie  Bank,  72  N.  Y.  shown  in  a  previous  paragraph,  when 
286;  Howard  Ins.  Ca  v.  Halse^,  8  the  notice  is  sought  to  be  charged  upon 
N.  Y.  271;  59  Am.  Dec  478;  Weisser  a  party  personally,  and  not  through 
V.  Denison,  10  K.  Y.  68;  61  Am.  Deo,  an  agent:  See  Hamilton  v.  Royse,  2 
731 ;  Bierce  v.  Red  Bluff  Hotel  Co.,  31  Shoales  ft  L.  315, 327,  per  Lord  Reden- 
Cal.  160;  North  River  Bank  v.  Aymar,  dale.     [Thus  a  person  taking  a  mort* 

3  Hill,  262;  Russell  v.  Sweezey,  22  gage  is  not  charged  with  notice  of  a 
Mich.  235;  Smith  v.  Denton,  42  Iowa*  prior  unrecorded  mortgage  on  the  same 
48;  Blnmenthal  ▼.  Brainerd,  38  Vt.  property  which,  as  attorney,  he  had 
402,  410;  91  Am.  Dec.  349;  Roach  v.  drawn  up  nine  vears  before  in  the  reg- 
Karr,  18  Kan.  529;  26  Am.  Rep.  788;  nlar  course  of  his  business,  and  thera 
Allen  V.  Poole,  54  Miss.  323;  Pringle  is  no  presumption  that  he  had  theprior 
V.  Dunn,  S7  Wis.  449;  19  Am.  Rep.  mortgage  iu  mind:  Goodwin  v.  I/aan, 
772;  McCormick  v.  Wheeler^  36  lU.  50  Conn.  517.] 
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the  principal  in  the  second  transaction,  although  that 
principal  was  a  complete  stranger  to  and  wholly  uncon- 
nected with  the  prior  proceeding  or  husiness.'    The  ex- 

*  Several  of  the  ablest  English  knowledge  when  he  effects  the  par- 
Judges  have,  in  recent  oases,  expressed  ohase,  no  question  can  arise  as  to  his 
a  decided  opinion  against  the  rule  it*  having  it  at  the  time;  if  he  acquired 
aelf,  and  while  considering  themselves  previous  to  the  purchase,  the  preaam^ 
bound  by  it,  so  far  as  it  is  settled,  tion  that  he  still  retains  it,  and  has  it 
have  wished  that  it  should  be  abro>  present  to  his  mind,  will  depend  on  the 
sated  by  the  legislature:  Fuller  v.  lapse  of  time  and  other  circumstanoes. 
Bennett^  2  Hare,  394;  Atterbury  v.  Knowledge  communicated  to  the  prin- 
Wallis,  8  De  Grex,  M.  &  G.  454;  Har*  cipal  himself  he  is  bound  to  recouect; 
greaves  v.  Rothwell,  1  Keen,  154,  but  he  is  not  bound  by  knowled^ 
159;  Mountford  v.  Scott,  Turn.  A  R.  oommunicated  to  his  affent,  nnlese  it 
S74;  Nixon  v.  Hamilton,  2  Dm.  k  War*  is  present  to  the  agenvs  mind  at  the 
364|  Winter  v.  Lord  Anson,  3  Russ.  time  of  effecting  the  purdiase.  Clear 
488,  493;  Perkins  v.  Bradley,  1  Hare,  and  satisfactory  proof  that  it  was  so 
219;  Lenehan  v.  McCabe,  2  Ir.  present  seems  to  be  the  only  restrio- 
Eq.  842;  Majoribanks  v.  Hovenden,  6  tion  required  by  the  English  rule  as 
Ir.  Eq.  238;  The  Distilled  Spirits,  11  now  understood*  With  the  qualifioa- 
Wall.  356;  Patten  v.  Ins.  Ca,  40  tion  that  the  agent  is  at  liberty  to 
K.  H.  875;  Hovey  ▼.  Blanchard,  13  communicate  his  knowledge  to  his 
K.  H.  145;  Dunlap  v.  Wilson,  32  111.  principal,  it  appears  to  us  to  be  a 
517;  Williams  v.  Tatnall,  29  BL  553;  sound  view  of  the  subject  The  gen- 
Pritchett  v.  Sessions,  10  Rich.  Im,  293;  eral  rule  that  the  principal  is  bound 
Wiley  V.  Knight,  27  Ala.  336;  Abell  by  the  agent's  knowledge  is  based  on 
T.  Howe,  43  Vt.  403;  Hart  v.  Farmers'  the  principle  of  law  that  it  is  the 
ft  M.  Bank,  83  Vt.  252;  Murray  v.  agent's  duty  to  communicate  to  his 
Ballou,  1  Johns.  Ch.  566,  574;  Ames  principal  the  knowledge  which  he 
V.  N.  T.  Union  Ins.  Co.,  14  N.  Y.  has  respecting  the  subject- matter  of 
253:  Holden  v.  K.  Y.  ft  Erie  Bank,  72  negotiation,  and  the  presumption  that 
N.  Y.  286,  292;  Tagg  v.  Tenn.  Nat.  he  will  perform  that  duty.  When  it 
Bank,  9  Heisk.  479.  [See  also  Wilson  is  not  the  agent's  duty  to  commnni- 
V.  Minnesota  eta  Ins.  Co.,  36  Minn,  cate  such  knowledge,  but  it  would  be 
112;  1  Am.  St.  Rep.  659;  Spielman  v.  unlawful  for  him  to  do  so, — as,  for  ex- 
Kliest,  36  N.  J.  Eq.  199;  Gragie  v.  ample,  when  it  has  been  acquired  con- 
Hadley,  99  N.  Y.  131;  52  Am.  I^p.  9;  fidentially,  as  attorney  for  a  former 
Slattery  v.  Schwannecke,  118  Nt  Y.  client,  in  a  prior  transaction, — the 
548;  Constant  v.  University  of  Roches-  reason  of  the  rule  ceases;  and  in  such 
ter,  111  N.  Y.  604;  7  Am.  St  Rep.  769;  a  case  an  agent  would  not  be  expected 
Lebanon  Savings  Bank  v.  HoUenbeck,  to  do  that  which  would  involve  the 
29  Minn.  322.1  In  Fuller  v.  Bennett,  betrayal  of  professional  confidence, 
2  Hare,  394,  Wigram,  Y.  C,  gives  a  and  his  principal  ought  not  to  be 
very  full  and  instructive  discussion  bound  by  the  agent's  secret  and  eon- 
of  this  special  rule,  explaining  its  fidential  information."  A  very  im- 
groundi,  and  exhibiting  its  necessary  portant  modification  or  addition  to 
limitations.  In  the  case  of  Distilled  the  rule,  which  has  a  special  .applica- 
Spirits,  11  Wall.  356,  the  rule  is  ap-  tions  to  a^nts  of  corporations,  was  laid 
proved  and  adopted  by  the  supreme  down  by  Folger,  J.,  m  Holden  v.  New 
court  of  the  United  States,  and  it  is  York  and  Erie  Bank,  72  N.  Y.  286, 
stated  by  Bradley,  J.,  in  the  following  292.  The  view  which  he  takes  can- 
sumnkary;  "  In  England,  the  doctrine  not  be  better  explained  than  by  quot- 
seems  now  to  be  established,  that  if  ing  his  own  language:  ''Notice  must 
the  agent,  at  the  time  of  effecting  a  have  come  to  the  agent,  it  is  said,  in 
purchase,  has  knowledge  of  any  pnor  the  course  of  the  very  tiansaction,  or 
Uen,  trust,  or  fraud  afifecting  the  so  near  before  it  that  the  a^ent  must 
property,  no  matter  when  he  acquired  be  presumed  to  recollect  it.  This 
such  knowledge,  his  principal  is  af-  limitation,  however,  applies  more  per- 
fected thereby.      If  he  acquire  the  ticularly  to  the  case  oianagent  whoee 
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planation  of  this  special  rule  is  plainly  to  be  found  in  the 
notion  that  the  information  obtained  by  the  agent  in  his 
former  employment  was  of  such  a  naturSi  so  definite  and 
certain,  that  it  amounted  to  actual  knowledge;  and  as 
knowledge  it  is  retained  by  him  and  carried  with  him 
into  the  subsequent  business  which  he  transacts  on  be- 
half  of  his  new  principal.  While  this  particular  rule  is 
settled  by  a  strong  array  of  authoritiesi  the  courts  show 
a  plain  determination  not  to  extend  it,  but  to  keep  it 
confined  within  narrow  and  necessary  limits.  The  two 
essential  requisites  of  the  general  rulCi  together  with  the 
foregoing  limitation,  are  the  results  or  phases  of  one  legal 
conception.  In  order  that  the  information  obtained  by 
an  agent  may  be  a  constructive  notice  to  his  principal 
in  any  given  transaction,  it  must  be  present  to  the  agent's 

«mployiiient  it  short-livdd,  so  that  tho  with  it:    Porter  ▼.  Bank  of  RntUnd, 

pineiiMa    ahall   not  bo   affected   by  19  Vt  4ia    We  doubt  not  that  the 

knowledga  that  oame  to  the  agent  b^  knowledge  of  ita  president  Ganeon, 

fore  his  employment  began,  nor  after  wae  chargeable  to  the  banl^  so  f ar  ae 

it  was  terminated.    Bnt   where  the  that  knowledge  was  matensl  in  the 

a^ncy  is  continnoos,  and  concerned  transaction  now  under  oonsideration, 

with  a  bnsinees  made  np  of  a  long  It  mattered  not    when,   dnring   the 

series  of  transactions  of  alike  nature,  course  of  his  prior  official  management 

of  the  same  general  character,  it  will  of  the  affairs  of  the  bank,  he  acquired 

be  held  that  knowledge  acquired  as  the  knowledge;  it  was  knowledge  ao- 

agent  in  that  bnsineas,  in  any  one  or  quired  in  its  business,  and  applicable 

more  of   the  transactions  makin^^  up  to   any   subsequent    transaction    in 

from  time  to  time  the  whole  business  which   it  was   materiaL  •  •  .  •  In 

of  the  principal,  is  notice  to  the  sgent  Bank  of  United  States   ▼.   Dayis,  2 

snd  to  the  principal,  which  will  alfect  Hill,  451,  the  director  of  the  plaintiff 

the  latter  in  any  other  of  those  transao-  carried  into  the  meeting  of  the  board 

tiona  in  whidi  that  sffent  is  engaged,  of  directors  knowledge  which  he  had 

in  whieh  that  knowledge  is  materiaL  before  acquired  as  an  indiyidual,  yet 

If  the  principsl  in  this  case^  the  New  the  bank  was  charged  with  that  knowl- 

Tork  and  Erie  Bank,  had  been  insol-  edffe.   So  in  Fulton  Bank  t.  Kew  York 

▼ent,  say  on  the  first  day  of  January  and  Sharon   0.  Co.,  4   Paige,    127, 

in  a  giyen  year,   and  that  fact  had  though  it  was  held  that  the  plaintiff 

then  been  known    to   its    president,  was  not  chargeable  with  notice  of  facts 

Ganson,  and  tiie  fact  and  knowledge  which  came  to  the  knowledge  of  its 

of  it  were  material  in  a  transaction  of  president  while  not  acting  as  its  agent, 

the  bank,  taking  place  through  him  yet  it  was    also  said  that  if   after- 

on  the  first  day  of   the  succeeding  wards  it  became  his  duty  to  act  upon 

April,   the    knowledge   acquired   by  that  knowledge  in  the  business  of  the 

him    on    the    first-named   day    was  bank,  his  priucipal  would  be  charge* 

knowledge  with  which  the  bank  was  able  with  notice  of  the  facts  of  which 

chargeable   on  the    last-named    day;  he  had  acquired  the  knowledge  while 

and  so  it  wonld  haye  been  with  knowl-  acting  in    another  capacity  than    as 

edge  of  any  fact  not  so  intimately  agent  of  the  bank."    The  decision  in 

connected  with  the  condition  of  the  Tagg  y.  Tenn.  Hat  Bank,  9  Heisk. 

bank, —  the  principal, —  but  relating  to  479,  is  to  the  same  effect* 
the  oharacter  and  position  of  dealers 
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mind  and  memory  while  he  is  engaged  in  the  transaction 
which  is  sought  to  be  affected.  This  is  universally  true. 
If  the  agent  acquired  the  information  while  acting  for 
his  principal,  and  whUe  engaged  in  that  very  $ame  trans- 
action, then  it  is  conclusively  presumed  that  he  retains 
the  information  present  to  his  mind  and  in  his  memory; 
a  failure  of  memory  on  his  part  cannot  be  shown,  and 
the  principal  is  charged  with  the  constructive  notice.^ 
If  the  agent  acquired  the  information  in  a  former  and 
independent  transactioui  then  it  is  prima  facie  presumed 
that  he  does  not  retain  it  present  to  his  mind  and 
memory  while  engaged  in  the  subsequent  transaction  in 
behalf  of  a  principal  whom  it  is  sought  to  charge  with 
notice;  but  this  presumption  may  be  overcome  by  evi- 
dence. If,  therefore,  it  be  clearly  shown  by  the  evidence 
that  the  agent  did  in  fact  retain  the  previously  acquired 
information  present  to  his  mind  and  memory  while 
engaged  in  the  subsequent  transaction  on  behalf  of  his 
principal,  then  all  the  essential  elements  of  the  general 
rule  are  existing,  and  the  principal  is  thereby  charged 
with  constructive  notice.  This  is,  as  it  seems  to  me,  the 
true  rationale  of  the  doctrine  in  all  its  phases  and  appli- 
cations, and  is  fairly  deducible  from  the  decided  cases. 

§  673.  (3)  The  Information  Material,  and  Such  as  the 
Agent  is  Bound  to  Oommnnicate.  —  A  third  requisite  is, 
that  the  information  acquired  by  the  agent  must  be  ma- 
terial to  the  transaction  in  which  the  principal's  rights 
are  to  be  affected  by  a  notice,  and  it  must  be  something 
which  it  is  the  duty  of  the  agent,  by  virtue  of  his  fidu- 
ciary and  representative  relation,  to  communicate  to  his 
principal.'    It  is  not  essential,  however,  that  the  agent 

<  [Watson  ▼.  Satro,  86  Gal.  600.]  Oal.  91;  Fry  ▼.  Shebee»  65  Ga.  208. 

s  Wyllie  ▼.  Pollen,  3  De  Gez,  J.  A;    In  Wyllie  ▼.  Pollen,  3  De  Gez,  J.  k 
8.  696,  601;  Holland  v.  Hart,  L.  R.  6    S.  596,  Lord  Westbnry  said:     <«The 


Ch.  6/8,  681,  682;  The  Distilled  Spir-  asent's   knowledge  mnst   have  been 

its,    11   Wall.   356,  per  Bradley,  J.;  of   something    material    to   Uie  par* 

Roach  V.  Karr,  18  ETan.  629;  26  Am.  ticnlar    transaction,    and    something 

Rep.  783;  Pringle  '▼.    Dann,  37  Wis.  which  it  was  the  agent's  dnty  to  oom- 

449;  19  Am.  Rep.  772;  Jones  v.  Bam-  municate  to  his  principal;  the  whole 

(ordy  21  lowa^  217;  May  y.  Borel,  12  doctrine  of  constructive  notice  resting 
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should  in  fact  have  communicated  the  information  to 
liis  principal;  on  the  contrarji  the  general  rule  of  con- 
structiye  notice  between  agent  and  principal  depends 
upon  a  legal  presumption  —  absolutely  conclusive  except 
in  two  special  instances  —  that  the  information  received 
by  the  agent  was  communicated  to  his  principal.  The 
powerful  motives  of  policy  inhere  in  this  very  presump- 
tion.^ Even  when  an  agent's  failure  to  communicate  is 
fraudulent,  provided  the  fraud  consists  merely  in  such 
concealment  and  failurCi  the  conclusive  presumption  still 
arises,  as  will  be  more  fully  shown  in  the  following  para* 
graphs. 

§  674.  Exceptions — Presumption,  when^ot  Oonclusiye. 
—  There  are,  however,  two  special  exceptions  to  the  fore- 
going doctrine,  two  special  conditions  in  which  the  pre- 
sumption may  be  rebutted,  in  which  it  may  be  shown 

•a  the  gronad  of  flia  eziatenoe  of  raoh  ifei»  11  WtXL  S56l^  quoted  In  the  note 

a  duty  on  the  part  of  the  affent.**    In  under  the  laet  preceding  Daragraph. 
Holland  t.  Hart»  L.  R.  (T  Gh.  678,        '  Bradley  t.  Riehee,  L.   K  9  Gh. 

Lord  Hatherley  tersely  rame  np  both  Dir.  189,  196;  Holland  t.  Hart^  L.  R. 

hranohes  of  the  doctrine  etated  in  the  6  Ch.  678,  681,  682;  BonrM>t  t.  S«t. 

text:  ^*It  baa  been  held  OTer  and  orer  age,   L.  R  2  Eq.   134,  142;  Hewitt 

again  that  notice  to  a  aoUcitor  of  a  t.    Looeemore,    9    Hare,    449,    455; 

traneaetion,  and  abont  a  matter  as  to  Williamson  r.  Brown,  16  N.  Y.  854; 

whieb  it  is  part  of  his  dnty  to  inform  Suit   t.   Woodhall,   118   Mass.    891; 

himself  is  notice  to  his  client.  •  .  •  •  Owens  t.  Roberts,  86  Wis.  258.    In 

It  cannot  be  left  to  the  possibility  or  the  recent  ease  of  Bradley  r.  Riches, 

impossibility  of  the  man  who  seeks  to  L.   R  9  Ch.   Dir.    189,   the  mle  is 

affect  yon  with  notice  being  able  to  stated  in  the  following  clear  and  de- 

piOTO  that  your  solicitor  did  his  dnty  oided  language:  "The  solicitor  mnst 

in  eommnnieating  to  yon  that  which*  be  assnmMl  to  hare  communicated  the 

according  to  the  terms  of  your  em«  facts  [L  e.,  facts  of  which  he  had  re- 

ployment  of  him,  was  the  rery  thing  oeired  information]  to  his  client,  and 

whidh  yon  employed  him  to  ascer*  the  knowledge  of  the  agent  is,  to  use 

tain."    The  dnl^  oi  the  a^nt  to  com*  the  language  of  Lord  Chelmsford  in 

mnnicate    the    information    to    his  Espin  t.  Pemberton,  8  Oe  Qex  k  J. 

principal  is  a  most  essential  element  547,  the   imputed  knowledge  of  the 

of  the  doctrine.    If  the  information  of  client.    It  appears  to  me  to  be  dear 

the  agent  was  acquired  in  a  prcTious  that  that  presumption  or  imputation 

employment  as  attorney  for  another  is  a  thing  which  tbe  client  cannot  be 

person,  and  was  prirate  and  confiden-  allowed  to  rebut.    If  it  could  be  re* 

tial  in  its  nature,  a  moral  and  legal  butted,  it  was  amply  rebutted  in  Le 

eblioation  would  rest  upon  him  not  to  Here  r.  Le  Kctc,  Amb.  436;  2  Lead, 

disclose  it;  be  would  be  under  no  duty  Gas.   Eq.,  4th  Am.   ed.,   109.    If  it 

to  communicate  the  knowledge  to  a  could  bie  rebutted,  the  language  of 

snbseqnent  olient»  and  consequently  Lord  Hatherley  in  Holland  t.  IfarL 

SBch  client  conld  not  be  charged  with  L.  R  6  Ch.  678,  could  not  be  upheld. 

eonstmctiTe  notice.     See  the  remarks  (See  this  language  quoted  in  iMt  i^ra* 

ef  Bradley,  J.,  in  IRie  Distilled  Spir-  oeding  note.) 
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that  the  information  was  not  communicated  hj  the  agent 
to  his  principali  and  in  which,  as  a  consequence,  the 
principal  is  not  charged  with  a  constructive  notice. 
Both  of  these  exceptions  rest  upon  a  foundation  of  fraud. 
In  the  first  place,  when  an  attorney  or  agent  acting  for 
both  the  parties  to  a  transaction,  A  and  B, —  for  both 
the  vendor  and  vendee,  mortgagor  and  mortgagee, —  has 
or  receives  information  of  any  material  fact,  such  as  the 
existence  of  a  document,  and  with  the  consent  of  one  party^ 
Af  conceals  his  knowledge  from  the  other  party,  B,  then 
B  will  not  be  charged  with  constructive  notice  of  such 
fact.  The  conduct  of  A  in  consenting  to  the  agent's  con- 
cealment is  clearly  a  fraud  upon  B;  he  is  estopped  from 
afterwards  insisting  that  B  received  notice,  and  thereby 
taking  advantage  of  his  own  wrong.* 

§  676.  Agent's  Fraud. — The  second  exception  is  much 
more  important  and  of  far  wider  application.  It  is  now 
settled  by  a  series  of  decisions  possessing  the  highest 
authority,  that  when  an  agent  or  attorney  has,  in  the 
course  of  his  employment^  been  guilty  of  an  actual  fraud 
contrived  and  carried  out  for  bis  own  benefit,  by  which 
he  intended  to  defraud  and  did  defraud  his  own  princi- 
pal or  client,  as  well  as  perhaps  the  other  party,  and  the 
very  perpetration  of  such  fraud  involved  the  necessity  of 
his  concealing  the  facts  from  his  own  client,  then,  under 
such  circumstances,  the  principal  is  not  charged  with  con- 
structive notice  of  facts  known  by  the  attorney  and  thus 
fraudulently  concealed.  In  other  words,  if  in  the  course 
of  the  same  transaction  in  which  he  is  employed  the 
agent  commits  an  independent  fraud  for  his  own  benefit, 
and  designedly  against  his  principal,  and  it  is  essential 
to  the  very  existence  or  possibility  of  such  fraud  that  he 
should  conceal  the  real  facts  from  his  principal,  then  the 
ordinary  presumption  of  a  communication  from  the  agent 
to  his  principal   fails;   on  the  contrary,  a  presumption 

1  Sharpe  ▼.  Foy,  L.  R.  4  Ch.  35,  40,  41;  Hewitt  ▼.  Loosemore,  9  Hare»  44S. 
455,  per  Turner,  V.  C. 
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arises  that  no  commnnication  was  madoi  and  consequently 
the  principal  is  not  affected  with  constructive  notice.' 
The  courts  have  carefully  confined  the  operation  of  this 
exception  to  the  condition  described  where  a  presumption 
necessarily  arises  that  the  agent  did  not  disclose  the  real 
facts  to  his  principal,  because  he  was  committing  such  an 
independent  fraud  that  concealment  was  essential  to  its 
perpetration;  it  has  never  been  extended  beyond  these 

*  Ovre  T.  Cave,  L.  B.  16  Ch.  Dit.  a^ent  «■  nIsM  a  oondoaiTe  presnmp* 

639,  643;  In  re  European  Bank,  L.  R.  tion  that  he  would  nut  communicate 

6  Ch.  358,  361,  362;  Bolland  t.  Hart,  the  fact  in  oontroveray.    This  excep> 

Ij.  B.  6  Ch.  678,  682;  Waldy  v.  Gray,  tion  has  been  put  in  two  ways.    In 

Ik  R.  20  Eq.  238,  251;  Thompson  t.  the  rery  well  known  case  of  Rolland 

Gaitwright,  2  Do  Gez,  J.  ft  S.  10;  33  ▼.  Hart,  L.  K  6  Ch.  678.  Lord  Hath- 

Bear.  178;  Frail  t.  Ellis,  16  Beav.  350;  erley  put  it  subetoutially  this  way: 

HiomaT.  Holtom,  16  Bear.  259;  Green-  that  yon  must  look  at  the  eircnm- 

slade    T.   Dare,   20   Bear.    284,  291;  stances    of    the    case,    and    inquire 

Neesom  ▼.   darkson,    2    Hare,    163;  whether  the  court  can  see  that  the 

Hewitt  T.  Loosemore,  9  Hare,  449,  solicitor    intended    a    fraud,    which 

455;  Ogilvie  t.  Jeaffireson,  2  Giff.  353;  would  require  the  suppression  of  the 

Robinson  y.  Brigga,  1  Smale  k  G.  188;  knowledge  of  the  encumbrance  from 

Spencer  T.  Topham,  2  Jur.,  N.  S.,  865;  the  person  upon  whom  he  was  com- 

Jones  ▼.  Smith,  1  Phill.  Ch.  244,  256;  mittmg  the  fraud.     In  Thompson  t. 

Kennedy  y.  Green,   3  Mvlne  k  K.  Cartwright,  33  Bear.  178,  the  late  maa* 

699;  Fnlton  Bank  t.  N.  Y.  ft  Sharon  ter  of  rolls  put  it  rather  differently, 

C.  Co.,  4  Paige,  127;  Barnes  y.  Tren*  and  it  would  appear  that,  in  his  view, 

ton  Gas  Ca,  27  N.  J.  Eq.  33;  McCor-  you  must  inquire  whether  there  are 

miek  y.  Wheeler,  36  IlL  114;  86  Am.  such  circumstances  in  the  case,  inde- 

Dec  388;  Winchester  v.  Susquehanna  pendently  of  the  fact  under  inquiry, 

R.   R.,  4  Md.   231;    Hope  Fire  Ins.  as  to  raise  an  inevitable  conclusion 

Co.  ▼•  Oambrelinff,  1  Hun,  493;  ^llen  that  the  notice  had  not  been  oommu- 

Y.  South  Boston  R.  R.  Co.,  150  Mass.  nicated.    In  the  one  view  notice  ia 

200;  15  Am.  St.  Rep.  185.]  InscYeralof  not    imputed,    because   the    eircum- 

these  oases  the  attorney  was  employed  stances  are  such  as  not  to  raise  the 

for  both  parties  to  the  transaction,  but  eondusion  of  law,  which  does  ordi- 

this  fact  does  not  seem  to  be  essential,  narily  arise  from  the  mere  existence  of 

Kennedy  y.  Green,  3  Mylne  &  K.  699,  notice  to  the  agent;  in  the  other  Yiew 

is  the  leading  ease  in  which  this  doc-  —  that  of  Lord  Hatherley  —  the  act 

trine  was  first  regularly  formulated,  done  by  the  agent  is  such  as  cannot  be 

by  Lord  Brougham.     In  Rolland  y.  said  to  be  done  by  him  in  his  character 

Hart^  Ll   R.  6  Ch.  678,  Lord  Hath*  of  agent,  but  is  done  by  him  in  the  chsjv 

erley  said:    "It  must  be  made  out  acter  of  a  party  to  an  independent 

that  distinct  fraud  was  intended  in  fraud  on  his  principal,  and  that  is  not 

the  very  transaction,  so  as  to  make  it  to  be  imputed  to  the  principal  as  an  act 

neoessary  for  the  solicitor  to  conceal  done  by  his  a^ent." 

tiie  faota  from  his  client,  in  order  to  Whether  this  exception  can  apply  to 

defraud  him."    In  the  Yery  recent  case  directors,  presidents,  and  other  such 

ef  0aY6  Y.  CaYe,   L.  R.  16  Ch.  DiY.  managing    officers  of   a  corporation, 

(89,  the  oonrty  having  all  the  deois-  through  whom  alone  the  corporation 

ions  before  it^  thms  snms  np  the  doc-  eon  act,  may,  I  think,  be  doubted: 

trines    «*Th«r«    la    nndoubtedly    an  See  Holden  y.  K.  T.  ft  Brie  Bank,  72 

exception  to  the  eonstmotion  or  im-  N.  Y.  286,  and  First  Kat.  Bank  etc. 

patation  of  noiioe  from  the  agent  to  y.  Town  of  New  Milford,  36  Conn.  93; 

the  principal,  that  exception  arising  but  see  Barnes  Y.  Trenton  Gas  Oob*  27 

ia  the  oase  of  anoh  oondnet  by  the  N.  J.  Eq.  33. 
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circumstances.  It  follows,  therefore,  that  every  fraud  of 
an  agent  in  the  course  of  his  employment,  and  in  the 
very  same  transaction,  does  not  fall  within  this  exception; 
and,  most  emphatically,  it  does  not  apply  when  the  agent's 
fraud  consists  merely  in  his  concealment  of  material  facts 
within  his  own  knowledge  from  his  principal.^ 

^  It  it  sometimes  very  difficult  to  affected  by  rery  delicate^  shades  ef 
determine  whether  a  ease  does  or  does  difference.  It  might  be  said  that  tlie 
not  fall  under  this  exception.  Many  rery  fact  of  the  solicitor  not  haviiif 
of  the  decisions  confessedly  rest  upon  communicated  an  important  oircnm- 
▼ery  narrow  distinctions:  Rolland  ▼.  stance  is  of  itself  evidence  of  the 
Hart,  L.  R.  6  Ch.  678,  682;  Boursotr.  fraud.  But  Turner,  L.  J.,  in  the  oaee 
Savage,  L.  B..  2  £q.  134,  142;  Atter-  of  Atterbury  v.  Wallis,  8  De  Gex,  M. 
bury  V.  Wallis,  8  De  Gez,  M.  ft  G.  &  G.  454,  exactly  meets  that  diffi- 
454,  466;  Davis  v.  Bank  of  United  culty,  and  says  that  such  a  rule  cannot 
States,  2  Hill,  451;  Holden  v.  New  prevail  •  •  .  •  Robinson  [the  attor- 
York  and  Erie  Bank,  72  N.  Y.  286;  ney]  wss  not  raising  money  for  him* 
Bank  of  New  Milford  v.  Town  of  New  self,  but  for  Hall;  and  though  he  griev- 
Milf  ord,  36  Conn.  98;  Tagg  v.  Tenn.  onsly  neglected  his  duty,  he  doea  not 
Nat.  Bank,  9  Heisk.  479.  In  Bour*  appear  to  have  been  concerned  in  any 
sot  V.  Savage,  L.  B.  2  Eq.  184,  fraud  tohich  toould  render  eoneeaiffunt 
the  attorney  committed  a  fraudulent  necessary,  so  as  to  bring  the  oase  within 
breach  of  a  trust  existing  in  reference  Kennedy  v.  Green,  3  Mylneft  K.  699." 
to  the  property  which  was  the  subject  In  the  well-considered  oase  of  Atter- 
of  negotiation.  Kinderaley,  V.  C,  said  bury  v.  Wallis,  8  De  Gex,  M.  &  G.  454, 
(p.  142):  '<It  is  insisted  that  the  Turner,  L.  J.,  said  (p.  466): '*The  casa 
doctrine  of  constructive  notice  cannot  of  Kennedy  ▼.  Green,  3  Mylne  &  K. 
apply,  because  the  agent,  Holmes,  was  699,  was  much  relied  upon  by  the  de- 
committing  a  fraud,  and  the  client  fendant;  but  I  thought*  in  Hewitt  ▼• 
is  not  to  be  affected  with  constructive  Loosemore,  9  Hare,  ^9,  and  I  continua 
notice  of  a  fraud  committed  bv  his  to  think,  ^at  that  oase  does  not  gov* 
solicitor.  But  if  the  client  would  be  em  cases  like  the  present.  In  that  case 
affected  with  constructive  notice  of  a  there  was  fraud,  independently  of  the 
trusty  the  existence  of  which  is  known  question  whether  the  act  whioh  had 
to  his  solicitor,  in  the  case  where  been  done  was  made  known  or  not.  In 
there  is  fraud,  the  fact  that  the  solici-  such  cases  as  the  present  the  question 
tor  is  committing  a  fraud  in  relation  of  fraud  wholly  depends  upon  whether 
to  that  trust  cannot  afford  any  rea-  the  act  which  has  been  done  has  been 
son  why  the  client  should  not  be  af*  made  known  or  not."  The  decision  in 
fccted  with  constructive  notice  of  the  Holden  v.  New  York  and  Srie  Bank, 
existence  of  the  trust.  It  is  the  ex-  72  N.Y.  286,  was  the  same,  in  principle, 
isLeuce  of  the  trust,  and  not  the  fraud,  as  Boursot  v.  Savage,  L.  H.  2  fiq.  134* 
of  which  he  is  held  to  have  construct-  The  same  person  was  trustee  under  a 
ive  notice;  and  the  constructive  no-  will  for  certain  miners,  and  president 
tice  of  the  existence  of  the  trust  must  and  chief  managing  officer  of  the  bank, 
be  imputed  to  him,  whether  there  is  He  had  seventeen  thousand  dollars  of 
a  fraud  relating  to  it  or  not "  In  Rol-  trust  money  in  his  hands,  which  were 
land  V.  Hart,  L.  R.  6  Ch.  678,  Lord  deposited  in  the  bank  to  his  credit  as 
Hatherley,  in  meeting  the  defense  such  trustee.  He  was  at  the  same 
based  upon  the  case  of  Kennedy  v.  time  personally  indebted  to  the  bank 
Green,  3  Mylne  &  K.  699,  said  (p.  to  a  very  large  amount,  and  his  private 
682):  *'I  think  with  Turner,  L.  J.,  account  was  heavily  overdrawn.  Tha 
that  the  question  how  far  you  are  bank  was  utterly  insolvent,  and  this 
justified  in  assuming  that  the  agent  fact  was  known  to  him,  although  not 
doea  not  communicate  to  his  client  in-  yet  published  to  the  world.  In  this 
formation  which  he  has  received,  and  condition  he  committed  a  fraudulent 
ought  to  have  communicated^  may  be  breach  of  his  tmst  by  transferring  tha 
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§  676.  True  Rationale  of  the  Ride — Based  Wholly  upon 
Policj  and  Expediency. — The  rule  of  constructive  notice 
through  agent  to  principal,  like  the  doctrine  of  construct- 
ive notice  in  general,  must  find  its  ultimate  foundation 
and  only  support  in  motives  of  policy  and  expediency. 
It  will  not  aid  us  in  the  least  to  inquire  whether  it  should 
be  derived  from  the  notion  that  the  agent  is  identical 
with  his  principal, — is  the  principaPs  aZ^er  ejo, — or  from 
the  notion  that  the  principal  cannot  be  allowed  to  acquire 
and  retain  a  benefit  through  means  of  an  act  or  proceed- 
ing which  his  agent  knew  to  be  wrong.  The  true  rationale 
is,  as  I  have  already  shown,  that  the  agent's  knowledge  of 
material  facts,  —  not  necessarily  of  the  ultimate  facts, — or 
what  the  law  assumes  to  be  his  knowledge,  must  always, 
from  considerations  of  expediency,  be  regarded  and  treated 
as  the  principal's  knowledge;  otherwise  the  business  af- 
fairs of  society  could  not  be  safely  transacted.  Whenever 
the  knowledge  of  the  agent  is  actual,  —  that  is,  whenever 
he  has  obtained  actual  information  of  certain  facts,  and  has 
therefore  received  actual  notice,  —  this  imputation  of  his 
knowledge  to  the  principal  is  evident  and  reasonable. 
Whenever  the  agent's  knowledge  of  certain  facts  exists 
only  in  contemplation  of  law,  —  that  is,  when  he  has  re- 
ceived a  constructive  notice,  —  the  imputation  thereof  to 
the  principal  is  no  less  reasonable  and  clear.    If,  under 

Mud  trnst  moneys  to  the  bank  in  part  an  attorney  Is  not  notice  to  his  olient» 

?iiyinent  of  his  private  indebtedness,  when  the  attorney  himself  is  the  bor- 

hia  vas  done  in  reality  for  the  bene-  rower.    This  would  seem  to  fall  under 

fit  of  the  bank,  and  the  fraud  was  the  same  reason,  via.,  that  it  is  pre- 

against  the  beneficiaries  entitled  under  sumed  the  information  would  not  be 

the  tmat.    The  court  of  appeals  held  communicated:    See  Hope  Fire  Ins. 

that  the  bank  had  eonstruetiTe  notice  Co.  ▼.  Cambreliuff,  1  Hun,  493;  Win- 

of  all  these  facts  which  were  known  Chester  v.  Sus^nenanna  R.  R.,  4  M<L 

to  iti  president,  riz.,  that  the  money  231;   McCormick  t.  Wheeler,  86  III. 

transferred  was  subject  to  the  trust,  114;  85  Am.  Dec.  388.     [And  for  the 

sod  that  the  transfer  was  a  fraud  upon  same  reason,  when  the  Sffent  is  acting 

the  ee$hn8  que  tmuUni,  and  a  Tiolation  in  his  own  interest,  and  against  the 

of  the  trustees'  fiduciary  duties.    The  interest  of  the  principal,  as  where  an 

ease,  therefore,  came  under  the  general  officer  or  agent  of  a  private  corporation 

rale^  and  not  under  the  exception,  sells  and  conrejrs  land  to  it,  his  knowl- 

flrtt  Nat.  Bank  of  Milford  r.  Town  of  edge  of  an  outstanding  equity  does 

Milford,  36  Conn.  93,  is  similar  in  its  es*  not  charge  the  corporation  with  no- 

lentisl  features.    It  has  also  been  said  tice:  Frenkel  t,  Hiiaso%  82  Ala.  15St 

thst  information  given  to  or  known  by  60  Am.  Rep.  736.] 
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any  circumstauceSi  a  partji  while  dealing  for  himself^ 
must  be  treated,  in  contemplation  of  law,  as  one  who  has 
acquired  certain  information,  and  must  be  charged  with 
constructive  notice  thereby,  the  same  result  must  follow 
when,  under  like  circumstaaces,  the  party  is  dealing  by 
means  of  an  agent.  If  that  assumed  information  called 
constructive  notice  should  affect  a  party  acting  for  bim- 
self,  it  should  equally  affect  him  acting  through  an  attor- 
ney. As  the  doctrine  is  thus  based  entirely  on  motives 
of  policy,  it  should  never  in  its  application  transcend  the 
scope  and  limits  of  those  motives.  Whenever  its  opera- 
tion in  a  given  state  of  facts  would  produce  manifest  in- 
justice, the  courts  should,  if  not  absolutely  compelled  by 
express  authority,  withhold  such  operation.  A  tendency 
to  restrict  the  doctrine — to  confine  it  within  the  limits 
already  established  —  is  clearly  exhibited  by  many  of  the 
recent  decisions.  Some  of  the  ablest  judges  now  on  the 
English  bench  have  even  expressed  a  strong  dissent  from 
the  doctrine  itself,  in  some  of  its  phases  and  applications, 
especially  where  a  principal  is  charged  with  notice  of  in- 
formation acquired  by  his  agent  in  a  former  transaction, 
and  which  such  agent  is  assumed  to  have  remembered. 
The  English  cases  in  which  this  branch  of  the  rule  com- 
monly  arises  are  more  frequent,  involve  a  different  con- 
dition of  circumstances,  and  are  consequently  much  more 
harsh  in  their  effects,  than  the  analogous  class  of  cases 
which  come  before  the  American  courts. 
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SECTION  VI. 

OONCERKING  PBIORITIEa. 

I  (RT.  Qaestbns  stated. 

n  078-G92.  FinL    The  fandamental  principle!. 

§1  679-681.  L  Estates  and  interests  to  whieh  the  dootriae  applies, 

§  682.  IL  Equitable  doctrine  of  priority,  in  geneimL 

§1  683-692.  HL  Superior  and  equal  equities. 

I  683.  When  equities  are  equaL 

§1  684-692.  Superior  equities  defined  and  deseribed. 

1 685.  1.  From  their  intrinsic  nature. 

9  686,  687.  2.  From  the  effects  of  fraud  and  negligenosw 

9  688-692.  8.  From  the  effects  of  notice. 

I  688.  General  rules  and  illustrationiu 

1 689.  Notice  of  a  prior  covenant. 

9  680-692.  Time  of  giving  notice,  and  of  what  it  oonsbts. 

9  693-734.  Second.    Applications  of  these  principles. 

9  693-715.  Assignments  of  things  in  action* 

i  693.  Dearie  r.  HalL 

H  694-696.  L  Notice  by  the  assignee. 

1 694.  Notice  to  debtor  not  necessary  as  between  assignor  and  asdgnee. 

K  696-697.  English  rule,  notice  to  debtor  necessary  to  determine  the  priority 

among  successive  assignees. 

H  696-702.  n.  Diligence  of  the  assignee. 

§  698.  General  rules:  Judaon  v.  Corcoran. 

0  699-701.  Assignment  of  stock  as  between  assignee  and  assignor  and  the 

company,  judgment  ereditors  of  assignor,  and  subsequent  pur* 
ohasera. 

i  702.  Notice  to  the  debtor  necessary  to  prevent  his  subsequent  acts. 

SI  703-7 16i  HL  Assignments  of  things  in  action  subject  to  equities. 
B  704-706.     1.  Equities  in  favor  of  the  debtor. 

I  704.  General  rule;  assignments  of  mortgages;  kinds  of  defenses. 

SS  705,  706.  Provisions  in  codes  of  procedure. 

fi§  707-713.  2.  Equities  between  successive  assignors  and  assignees. 

I  707.  Conflicting  decisions;  mode  of  reconciling. 

B  708,  709.  General  rule:  assignment  subject  to  latent  equities;  illustrations. 

B  710,  711.  When  the  rule  does  not  apply;  effect  of  estoppel;  true  limits  of 

the  estoppel  as  applied  to  such  assignments, 
f  71Z    Subsequent  assignee  obtaining  the  legal  title  protected  as  a  bona 

JUU  purchaser, 
f  713.    Successive  sssignments  by  same  assignor  to  different  assignees. 
B  714,  715.     3.  Equities  in  favor  of  third  persons. 

§  714.     General  rule:  assignments  subject  to  such  equities. 

§  715.     Contrary  rule:  assignments  free  from  all  latent  equities. 

716-732.     Equitable  estates,  mortgages,  liens,  and  other  interestsb 
2XQ.Jva.— SO 
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I  717.  Doctrine  of  prioritiei  modified  by  reoording  aoti. 

H  718,  719.  L  Priority  of  time  among  equal  eqnitiea. 

§  719.  Illoitratioiit:  timnltaneoiu  mortgagee,  lubatitat^d  tteii%  ate. 

§1  720-726.  n.  One  ef  oity  intrinaically  the  eaperior. 

i  720.  Prior  general  and  anbeeqnent  ipecific  lien. 

§1 721, 722.  Prior  nnreoorded  mortgage  and  enbaequent  docketed  Jndgmtnl 

1 723.  8am%  where  Judgment  creditor  had  notioe. 

1 72ii  Prior  nnreoorded  mortgage  and  purchaae  at  czeontioo  eale  vnte 
n  anbeeqnent  judgment.  " 

1 725.  Pnrchaae-money  mcrtgngee. 

§726.  Other  illnatrationa. 

M  727-729.  IIL  ▲  anbeeqnent  equity  protected  by  obtaining  the  legal  tttle. 

I  728.  Legal  eatate  obtained  from  a  trustee. 

1 729.  Legal  eatate  obtained  after  notice  of  prior  equi^. 

§780.  IV.  Notice  of  ejdating  eqnitiea. 

§1 781, 782.  V.  Kffect  of  firaud  or  negligence  upon  priorltiea. 

If  788|  784.  Aaaignmenti  of  mortgagee^  righta  of  priority  depenfiqg  vpon 

them. 

§  677.  QneBtioiu  Stated — Divisioiui.  —  Having  thus 
ascertainedy  in  the  preceding  section,  what  notice  iSi  we 
are  naturally  led  to  inquire,  in  the  next  place,  what  are 
its  effects  ?  In  discussing  the  affirmative  aspect  of  this 
question, — what  effects  are  produced  by  the  presence  of 
notice  ? — it  is  almost  impossible  to  avoid  considering  also 
the  negative  aspect, — what  effects  are  produced  by  the 
absence  of  notice  ?  In  other  words,  a  full  treatment  of  the 
question.  What  are  the  effects  of  notice  ?  ijivolves  the  en- 
tire subject  of  priorities,  including  the  particular  doctrine 
of  purchase  in  good  faith  for  a  valuable  consideration 
and  without  notice.  The  present  section  will  therefore  be 
devoted  to  a  discussion  of  the  rules  concerning  priorities^ 
both  as  they  are  the  immediate  effects  of  notice,  and  as 
they  exist  in  the  absence  of  notice.  Since  the  doctrine 
of  bona  fide  purchase  for  a  valuable  consideration  and 
without  notice  is  so  important,  and  gives  rise  to  so  many 
particular  rules,  its  full  treatment  is  reserved  for  the  next 
succeeding  section.  The  whole  subject  of  priorities  in  all 
its  phases  is  the  development  of  two  simple  and  funda- 
mental equitable  principles.  I  have  thought  it  expedient, 
therefore,  to  present  the  doctrine,  in  the  present  section, 
in  its  entirety,  in  all  its  applications  to  various  depart- 
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ments  of  the  equity  jurisprudence!  and  not  to  treat  it  in 
a  partial  and  broken  manner,  under  the  separate  heads 
of  assignments,  estates,  mortgages,  liens,  and  the  like. 
The  doctrine  itself  is  one  of  great  practical  importance, 
and  is  distinctively  equitable;  it  has  no  connection  with 
or  existence  in  the  common  law,  except  as  certain  classes 
of  statutes  have  partially  introduced  it  into  that  legal 
system.  The  subject  will  be  considered  in  the  following 
order:  1.  A  statement  and  exposition  of  the  general  prin- 
ciples upon  which  the  doctrine  of  priorities  rests,  and 
from  which  it  has  been  developed;  2.  The  application  of 
these  principles  to  the  important  classes  of  cases  which 
are  governed  by  the  doctrine,  namely,  assignments  of 
things  in  action,  equitable  estates,  mortgages,  equitable 
liens,  charges  and  encumbrances,  and  ''equities'';  and 
3.  Purchase  in  good  faith  for  a  valuable  consideration 
and  without  notice. 

§  678.  First.  The  Fundamental  Principles — Equitable 
Kazims.  —  As  was  stated  in  a  former  chapter,  the  doc- 
trine  of  priorities  in  equity  is  entirely  a  development  of 
two  maxims:  Where  there  are  equal  equities,  the  first 
in  order  of  time  shall  prevail,  and  Where  there  is  equal 
equity,  the  law  must  prevail.'  It  was  there  shown,  in 
the  language  of  an  eminent  judge,  that  the  first  of  these 
maxims  means:  "As  between  persons  having  only  equi- 
table interests,  if  their  interests  are  in  aU  otfier  respeeti 
eqwdf  priority  in  time  gives  the  better  equity,  or  gut  prior 
est  tempore,  potior  est  jure.** '  The  meaning  of  the  second 
maxim  is:  ''If  two  persons  have  equal  equitable  claims 
upon  or  interests  in  the  same  subject-matter,  or  in 
other  words,  if  each  is  equally  entitled  to  the  protection 
and  aid  of  a  court  of  equity,  with  respect  of  his  eqtiitable 
interest,  and  one  of  them,  in  addition  to  his  equity,  also 
obtains  the  legal  estate  in  the  subject-matter,  then  he 
who  thus  has  the  legal  estate  will  prevail.    This  prece* 

^  Ante^  §1 413-417.  73;  see  the  paragraph  refeired  to  Ut 

*  Anlet  f  414;  Rice  T.  Rice,  2  Drew,     the  entire  quotation. 
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dence  of  the  legal  estate  might  be  worked  out  by  the 
court  of  equity  simply  refusing  to  interfere  at  all,  and 
thereby  leaving  the  parties  to  conduct  their  controversy 
in  a  court  of  law,  or  in  a  purely  legal  action,  where,  of 
course,  the  legal  estate  alone  would  be  recognized/'  ^  It 
follows  from  these  definitions  that  the  entire  discussion 
upon  which  we  are  entering  involves  the  three  following 
inquiries:  1.  To  what  estates  and  interests  does  the  equi- 
table  doctrine  of  priorities  not  apply,  so  that  they  are  left 
completely  controlled  by  the  order  of  time  ?  2.  Under 
what  circumstances  are  equities  ''  equal,"  so  that  they  are 
left  controlled  by  the  order  of  time  ?  and  under  what  cir* 
cumstances  is  one  of  two  or  more  equities  superior  to  the 
others,  so  that  the  order  of  time  may  be  broken  in  upon, 
and  the  equitable  doctrine  of  priorities  may  control  ?  3. 
Under  what  circumstances,  two  or  more  equities  being 
otherwise  ''  equal,"  can  the  holder  of  one  of  them  obtain, 
and  does  he  obtain,  the  legal  title,  so  that  the  order  of 
time  may  be  disregarded,  and  the  equitable  doctrine  of 
priorities  may  prevail?  The  full  answers  to  these  three 
questions,  in  their  combination  and  mutual  effects,  plainly 
constitute  the  entire  discussion  of  the  subject. 

§  679.  I.  Estates  and  Interests  to  Which  the  Equita- 
ble Doctrine  Applies.  1.  Not  to  Legal  Estates. — Among 
purely  legal  titles  to  the  same  subject-matter,  successive 
legal  conveyances  of  and  legal  estates  in  the  same  tract 
of  land,  the  equitable  doctrine  of  priorities  growing  out 
of  the  presence  or  absence  of  notice,  or  of  a  valuable 
consideration,  or  of  any  other  incident,  has  absolutely 
no  application  nor  effect;  such  legal  titles,  estates,  and  in- 
terests are,  in  the  absence  of  any  statutory  modification, 
completely  controlled,  with  respect  to  their  priority,  by 
the  order  of  time.'    Even  the  mere  want  of  a  valuable 

1  Ante,  f  417;  Thorndike  t.  Hnnt,  8  *  Gaines  ▼.   New  Orleans,  6  WalL 

DeOez  k  J.  563.  670,  671;  Caldwell  642,  716»  per  Davis,  J.;  Ruckman  ▼. 

▼.  Ball,  1  Term  Bep.  205,  214;  Fitz-  Decker,  23  K.  J.  Eq.  283;  Van  Am* 

Simmons  t.  Ogden,  7  Cranch,  2,   18;  ringe  v.   Morton,  4  Whart.  382;  34 

Newton  t.  McOjean,  41  Barb.  285.  Am.  Deo.  517;  Wade  ▼.  Withingtoo, 
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consideration  in  the  earlier  conveyance  would  not,  at  the 
common  law,  affect  the  priority  of  legal  right  given  hy 
the  priority  of  time.* 

§  680.  Modiflcationa  bj  Statntea  concerning  Frandn- 
lent  Conveyancea  and  Becording. — This  rule,  otherwise 
universal,  that  among  successive  legal  estates  or  interests 
in  the  same  suhject-matter  the  order  of  time  controls,  has 

been  broken  in  upon  by  two  classes  of  statutes,  which  are, 
within  the  scope  of  their  operation,  very  important.    The 

1  Allen,  561;  Waring  T.  8m}rih,  S  the  Tendee.  One  who  bought  from 
Barb.  Gh.  119,  133;  47  Am.  Dea  299;  the  grantee  in  a  vokiabU  deed  might 
Arrison  ▼.  Harmstead,  2  Pa.  8tL  191,  be  in  a  better  position  than  a  rendor. 
197;  Jones  ▼.  Jonea^  8  Sim.  633.  The  But  the  principle  'did  not  sppW  to  a 
truth  of  this  proposition  is  olearly  sale  by  a  render  who  had  no  tiue,  or. 
seen  from  a  oonsideration  of  the  legu  what  oame  to  the  same  thing,  who  had 
conception  of  estates  at  law  and  of  avoided  the  title  by  his  own  wrong, 
conveyances  and  charges  operating  at  A  deed  acquired  surreptitiously  witb- 
law;  and  it  will  plainly  appear  that  out  delivery,  or  altered  aft^r  delivery, 
between  two  claimants  of  legal  estates  was  invalid  even  in  the  hands  of  a 
in  the  same  land,  the  second  one  in  bona  Jide  purchaser."  Again,  in  an 
order  of  time  cannot,  in  the  absence  of  action  of  ejectment  between  one  who 
the  statutes  concerning  registration,  claims  under  deed  or  other  paper 
avail  himself  even  of  me  position  of  title,  and  one  who  claims  by  adverse 
bofta  fide  purchaser  for  a  valuable  con*  possession,  the  latter's  notice  of  the 
sideration  uid  without  notice.  If  A,  outstanding  paper  title  would  not 
being  owner  of  a  piece  of  land  in  fee,  affect  his  right  mjuriously;  the  titles 
conveys  it  in  fee  to  B^  and  afterwards  bexng  legal,  the  controversy  would  be 
ezecntea  a  deed  in  fee  of  the  same  land  decided  upon  the  completeness  of  the 
to  O,  at  law  O  can  acquire  nothing,  adverse  possession,  or  the  validity  of 
In  contemplation  of  law,  the  entire  the  paper  title, 
estate  passed  by  the  deed  to  B^  and  '  If  A,'owning  the  land,  shonld  con- 
there  was  no  interest  left  which  could  vey  it  as  a  mere  gift  to  B,  bjr  means 
be  transferred  to  C,  and  it  could  make  of  a  conveyance  sufficient  in  und  and 
no  possible  difference  with  this  result  form  to  transfer  the  legal  estate,  and 
whether  C  was  wholly  ignorant  of  the  so  that  no  trust  riiould  result  to  him* 
prior  conveyance  or  was  informed  of  self,  and  should  afterwards  execute  a 
it.  Again,  if  A  has  no  estate  at  all,  deed  in  fee  of  the  same  land  to  0, 
or  only  a  defective  one,  he  cannot  by  who  shonld  pay  a  valuable  considera- 
a  deed  convey  any  more  or  better  tion  therefor,  0  would  obtain  no  in* 
estate  than  he  holds  himself  to  B,  and  terest  whatever  at  the  common  law. 
it  can  make  no  difference  whether  the  The  prior  conveyance  to  B  would  ez« 
defect  is  open  or  hidden,  or  whether  B  hanst  and  transfer  the  entire  fee,  ss 
buys  with  knowledge  or  in  ignorance  fully  as  though  a  money  price  had 
of  it:  Arrison  v.  Kirmstead,  2  Pa.  St.  been  paid,  and  no  interest  would  be 
191;  ^ckman  v.  Decker,  23  N.  left  upon  which  Cs  deed  could  oper* 
J.  Eq.  28a  These  propositions  are  ate.  The  fact  that  0  paid  value,  and 
constantly  illustrated  m  ejectment  wss  ignorant  of  the  former  convey- 
snits,  where  the  parties  are  claiming  ance,  could  not  destroy  the  legal  effect 
under  conflicting  legal  titles,  and  both  of  the  prior  deed,  and  create  an  estate 
of  them  are  purchasers  for  value  and  which  would  pass  to  O  by  Ais  convey* 
without  notice.  In  Arrison  v.  Harm-  an<»B.  It  is  entirely  the  result  of  stat* 
stead,  2  Fa.  St.  191,  Rogers,  J.,  said:  ute'  that  C's  conveyance  may  under 
"Where  the  vendor  has  nothing  to  such  circumstances  obtain  the  preoe* 
convey,  nothing  can  be  acquired  by  dence  at  law* 
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first  of  these  classes  includes  that  of  27  Eliz.,  c.  4,  by  which 
grants  of  lands  made  for  the  purpose  of  defrauding  sub- 
sequent purchasers  are  declared  to  be  void  as  against  such 
subsequent  purchasers  for  a  valuable  consideration,  and 
their  representatives;  and  the  statute  of  13  Eliz.,  c.  5,  by 
which  conveyances  of  lands  or  chattels  made  for  the  pur- 
pose of  delaying  or  defrauding  creditors  are  declared  to 
be  void  as  against  such  creditors  and  their  representa- 
tives; provided  that  the  act  shall  not  extend  to  any  convey- 
ance made  in  good  faith  and  for  a  valuable  consideration 
to  a  person  not  having  notice  of  the  fraud.^  The  second 
class  embraces  the  recording  acts  of  the  various  states, 
by  which  it  is  generally  provided  that  every  conveyance 
of  land  which  is  not  recorded  shall  be  deemed  void  as 
against  a  subsequent  conveyance  of  the  same  land,  made 
for  a  valuable  consideration,  which  sheJl  have  been  first 
put  on  record;'  and  also  the  similar  statutes  which  post- 
pone the  lien  of  a  prior  undocketed  judgment  to  that  of  a 
subsequent  one  which  has  been  duly  docketed. 

§  681.  2.  To  Equitable  Estates  and  Interests  Alone.  — 
The  equitable  doctrine  concerning  priorities  resulting 
from  the  presence  or  absence  of  notice,  or  of  a  valuable 
consideration  or  other  incident,  by  which  a  precedence 
may  be  given  contrary  to  the  mere  order  of  time,  applies 
to  conflicting  legal  and  equitable  estates  or  interests  in 

1  Similar  •tatatei  hare  been  enacted  upon  the  fact  of  reoordinff  or  not  re- 
in the  American  states.  For  the  force  cording,  npon  the  record  as  notice, 
and  efifeot  of  these  statutes,  both  Eng*    and  upon  the  effect  of  an  actual  or 


lish  and  American,  see  Twyne's  Case,     constructive  notice  of  a  prior  nnre- 
8  Coke,  80;  1  Smith's  Leaci.  Cas.,  7th    corded  deed  given  to  a  snbseqi 
Am.  ed.,   33;  Sexton  y,  Wheaton,  8    grantee — belong  to  the  law,  and  do  not 


Wheat.  229;  1  Am.  Lead.  Cas.,  4th  constitute  any  part  of  equity  jurispm- 

Am.  ed.,  17;  Doe  v.  Manning,  9  East,  deuce.     The    estates    are   legaJ;   the 

19;  Pulvertoft  ▼.  Pulvertoft,  18  Ves.  conflicting  titles  based  upon  recorded 

84.    To  these  may  be  added  the  bank*  and  unrecorded  deeds,  or  mrolving  the 

ruptcy  and  inaolTenov  acts  in  some  of  presence  of  notice  in  place  of  a  record, 

the  states,  which  declare  certain  con-  are  constantly  settled  by  means  of  the 

▼eyances  and  transfers  of  the  bankrupt  legal  action  of  ejectment.    The  effect 

or  insolvent  to  be  void  as  against  his  of  the  recording  acts  upon  mortgages, 

assignee.  on  the  other  hand,  belongs  to  equity 

'  See  anUf  §  646,  and  note.     It  is  jurisprudence,  since,  in  any  theory  of 

evident  that  all  questions  concerning  the  mortgage,  it  creates  an  equitable 

legal  conveyances  arising  under  the  estate  or  interest, 
recording  icts  —  questions  depending 
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the  same  subject-matter^  and  to  successive  equitable  estates, 
equitable  interests  such  as  liens  and  charges,  and  mere 
*'  equities/'  meaning  thereby  purely  remedial  rightSi  such 
as  that  of  cancellation,  reformation,  and  the  like;  and  it 
applies  to  no  other  kind  of  estates,  interests,  or  rights.' 

§  682.  n.  Equitable  Doctrine  of  Priority.— Having 
thus  stated  the  kind  of  interests  to  which  alone  the  equi- 
table  doctrine  applies,  we  shall  next  consider  the  nature, 
scope,  and  operation  of  the  doctrine  itself.  In  all  of  its 
phases,  in  all  the  instances  where  it  may  be  invoked,  the 
equitable  doctrine  concerning  priorities  is  embodied  in 
three  most  general  and  fundamental  rules:  1.  Among 
successive  equitable  estates  or  interests,  where  there  exists 
no  special  claim,  advantage,  or  superiority  in  any  one 
oyer  the  others,  the  order  of  time  controls.  Under  these 
circtimstances,  the  maxim.  Among  equal  equities  the 
first  in  order  of  time  prevails,  furnishes  the  rule  of 
decision*'  2.  Between  a  legal  and  equitable  title  to  the 
same  subject-matter,  the  legal  title  in  general  prevails, 
in  pursuance  of  the  maxim.  Where  there  is  equal  equity 
the  law  must  prevail.'  3.  The  legal  title  being  out- 
standing, and  not  involved  in  the  controversy,  where 
there  are  successive  unequal  equities  in  the  same  subject- 
matter,  as  where  there  is  a  complete  or  perfect  equitable 
estate  and  an  incomplete  or  imperfect  one,  or  a  mere 
"  equity,"  or  where,  among  equitable  interests  of  a  like  in-^ 
trinsic  nature,  one  is  affected  by  some  incident  or  quality 

>  Bttuet  T.    Ko«ir<»iih7,    Cm.    «.  Watwm  r.  Le  Row,  6  Barb.  481,  485r 

finch,  102;  2  Lead.  Om.  Bq.  1»  Sl^  Berry  t.  Mataal  Ins.  Co.,  2  Johna.  Ch. 

46;  Le  Nere  ▼.  Le  Kere,  Amh.  436}  603,  606;  Lynch  t.  Utioa  Ins.  Co.,  18 

2  Lead.  Cas.  Eq.  100,  117;  Rioe  ▼.  Wend.  236,  263;  Orosrenor  ▼.  Allen, 
lUoe,  2  Drew.  73;  Thomdike  ▼.  Hant,  9  Paig^   74,   76;    Downer  t.  Bank, 

3  De  Gez  A  J.  663;  Cory  r.  Eyre,  1  89  Vt.  25;  Bellas  y.  McCarty,  10 
De  Oezy  J.  ft  S.  149,  167;  Kewton  r.  Watts,  13;  Kramer  ▼.  Arthnrs,  7 
Kewton,  K  R.  6  Eo.  136.  Pa.  St.  165;  Snnmer  r.  Wangh,  66  HL 

*  Riee  t.  Rioe,  2  Drew.  78;  PhilliTM  631;  Pensonnean  ▼.  Bleakley,  14  UL 

T.  PhUlipe,  4  De  Qez,  F.  k  J.  208, 216,  16. 

ver  Lord  Westbnry;  Cory  t.  Eyre,  1  *  Thomdike  r.  Hnnt^  8  De  Gez  k  J. 

De  0«z,  J.  ft  S.  149, 167;  Newton  ▼.  663,  670,  571;  Fitnimmons  ▼.  Offden, 

Newton,  L.  R.  6  Eq.  135,  140;  4  Ch.  7  Cranch,  2,  18;  Newton  r.  McLean, 

143»  146;  Shirras  ▼.  Caig,  7  Cranch,  41  Barb.  286;  and  seeoii^  1 417,  eases 

34,  48|  Boone  ▼•  Chiles^  10  Pet  177;  eited  in  note. 
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which  renders  it  inferior  to  anotber,  then  the  precedence 
resulting  from  order  of  time  is  defeated,  and  the  superior 
equitable  estate  or  interest  prevails  over  the  others,  as  is 
manifestly  implied  in  the  maxim^  Where  there  are  equal 
equities  the  first  in  order  of  time  must  prevail.^ 

§  683.  III.  Superior  and  Equal  Equities.  —  In  deter- 
mining the  scope  and  operation  of  the  foregoing  rules, 
the  discussion  must  largely  consist  in  ascertaining  when 
equities  are  equal,  and  when  one  is  superior  to  another. 
It  is  impossible  to  define  "  equal  equities  "  afiirmatively 
by  any  exact  formula.  It  is  certainly  not  enough  that 
two  successive  equitable  interests  in  the  same  thing 
should  be  of  precisely  (he  same  nature^  for  even  then  one 
might  be  accompanied  by  some  collateral  incident  which 
gave  it  a  precedence  over  the  other  without  reference  to 
their  order  of  time.  When  we  say  that  A  has  a  better 
equity  than  B,  this  means  that  according  to  those  princi- 
pies  of  right  and  justice  which  a  court  of  equi.ty  recog- 
nizes and  acts  upon,  it  will  prefer  A  to  B,  and  will 
interfere  to  enforce  the  rights  of  A  as  against  B;  and 
therefore  it  is  impossible  that  two  persons  should  have 
equal  equities,  except  in  a  case  in  which  a  court  of  equity 
would  altogether  refuse  to  lend  its  assistance  to  either 
party  as  against  the  other.'  Two  persons  have  equal 
equitable  interests  in  the  same  subject-matter,  when  each 
is  equally  entitled,  with  respect  of  his  equitable  interest, 
to  the  protection  and  aid  of  a  court  of  equity.  When 
the  court  is  dealing  with  such  successive  equitable  inter- 
ests in  the  same  subject-matter,  and  they  are  all  thus 
equal,  the  priority  in  time  determines  the  priority  in 
right;  and  the  fact  that  the  holder  of  the  subsequent 
interest,  under  these  circumstances,  acquired  it  without 
notice  of  the  prior  one  does  not,  in  general,  give  him 
any  right  to  be  preferred.'    The  foregoing  description  of 

'  Baaset    t.    Kosworth^^    2   LeftcL  '  See  anU^  f  414,  note  1,  qnotatloa 

CW.  Eq.  1;  Le  Nere  ▼.  Le  Neve^  2  from  the  opinion  of  Lord  Weitbnrr  in 

hNid.  Ou.  Eq.  109,  117,  144.  Phillips  ▼.  PhUlipt,  4  De  Gex,  P.  k  J. 

*8ee  Rioo  t.  Rice,  2  Drew.  7Z,  208,  215^  whioh  stotes  this  mU  witk 
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equal  equities  is  not  of  much  practical  value,  since  it 
states  the  effects  rather  than  the  nature  of  equality.    We 

mat  force  and  dearnew.    Id  Cory  t.  did  not  thereby  aoqoire  priori^  orer 
Eyre,  1  De  Gez,  J.  k  S.  149, 167,  Tur-  C.     Shadwell,  V.  C.,  aUted  the  rule 
ner,  L.  J.,  laid:  **  Qaeatione  of  prior*  at  follows:  "  At  law,  the  rale  dearly 
ity  between  equitable  encumbrancers  la,  that  different  conveyanoea  of  the 
are,  in  general,  governed  by  the  rule,  same  tenement  take  effect  according 
Qm  prior  tat  tempore^  potior  eat  jure;  to  their  priority  in  time.    The  effeet 
and  iu  determining  caaea  depending  of  different  conveyances  is  the  same 
on  the  rale,  we  muat,  of  eonrae,  look  aa  if  different  anoceasiTa  eatatea  war* 
at  the  principle  on  which  the  rule  ia  panted  by  the  aame  conveyance,  firal 
fouoded.    It  ia  founded,  aa  I  conceive,  m  poaaeaaion  and  then  in  remainder, 
on  thia  prindple,  that  the  ereation  or  Equity  follows  the  law;  and  wber* 
declaration  of  a  truat  veats  an  eatate  the  legal  estate  ia  outatanding,  con* 
and  intereat  in  the  aubject-matter  of  Teyancea  of  the  equitable  interest  ar« 
the  tmat  in  the  peraon  in  whose  fa-  oonatrued  and  treated,  in  a  court  of 
vor  the  trust  ia  created  or  declared,  equity,  in  the  aame  manner  as  convey- 
Where,  therefore,  it  is  sought  to  post-  ances  of  the  legal  estate  are  construed 
Sone  an  equitable  title    created   by  and  treated  at  law.     In  Beckett  ▼. 
eclaration  of  truat,  there  ia  an  eatate  Oordley,    1    Brown    Ch.   363    (which 
or  intereat  to  be  displaced.    No  doubt  Lord  Eldon  noticea  in    Martines  v. 
there  may  be  caaes  ao  atrong  as  to  Cooper,  2  Ruaa.  214),  Lord  Thurlow 
justify  thia  beinff  done,  but  there  can  twice  decided  that,  where  the  legal 
be  aa  little  doubt  that  a  atrong  caae  eatate  waa  outatanding  in  a  first  mort- 
must  be  required  to   juatify  it.     A  gagee,  of  two   subsequent   equitable 
vested  estate  or  interest  ought  not  to  encumbrancers,  he  who   is    prior  in 
be  disturbed  on  any  light  grounds."  time  must  be  prior  iu  equity.     His 
In  Newton  ▼.  Newton,  Lb  &.  6  £q.  words    are:     'The    seoona    equitable 
135,  140,  Lord  Romilly  said:  "These  encumbrancer    had   the    security  he 
are  simply  equitable  interests,  and  in  trusted  to.    He  knew  he  had  not  the 
such  caaea  the  prior    intereat    muat  legal  eatate.     He  truated  to  the  honor 
prevail  over   the    subsequent.      The  of  the  borrower!"*    These  decisions, 
fsct  that  the  owner  of  the  aubaequent  and  the  reasoning  upon  which  they 
equitable  intereat  had  no  notice  of  the  are  baaed,  ahow  that  one  who  pur- 
prior  interest  when  he  advanced  his  chases  an  equitable  estate,  or  acquires 
money  and    took   his   security  does  an  equitable  interest,  obtains  only  the 
not  affect  the  question.    He  could  not  right  of  his  own  vendor;  the  facts  of 
take  from  the  person  who  gave  the  his  paying  value  and  of  not  having 
charge  on  his  interest  more  than  his  notice  do  not  of  themselves  entitle 
interest^  and   he   eould  not   give  a  him  to  take  precedence  over  a  prior 
charge  on  the  interest  of  another  per-  veu'lee  or  encumbrancer;  some  quality 
•00.      This  Judgment  was  reversed,  imparting  to  his  estate  or  interest  an 
on  the  evidence  only,  by  the  court  of  inlnndc  superiority  would  be  neces- 
appeal,  but  the  law  as  thus  laid  down  sary  to  give  him  a  preference:    See 
hy  the  master  of  rolls  was  expreaaly  Boone  v.  Chilea^  10  Pet.  177;  Shirras 
affirmed:    See  Cory  v.   Eyre,  L.  R.  v.  Gaig,  7  Granch,  34,  48;  Watson  v. 
4  Ch.  143,  144.    In  Jones  v.  Joaea,  8  Le  Row,  6  Barb.  481,  485;  Bellas  v. 
Sim.  633,  which  has  been  frequently  HcGarty,.  10  Watts,    13;  Kramer  v. 
cited  with  approval,  A  mortgaged  an  Arthurs,   7  Pa.  St.  165;    Sumner  v. 
etstate,  first  to  B  (who  by  the  fitgliah  Waugh,  56  111.   631;  Pensonneau  v. 
lav  of  course  acquired  tiie  lesal  title  BleaSey,  14  IlL  15.     The  recording 
and  received  posaeasion  of  the  title  sets  mav  modify  the  operation  of  the 
deeds),  secondly  to  C,  and  thirdly  to  equitable  rale  in  this  country,  because 
^-    C  had  no  notice  of  the  firat  mort-  they  give  to  a  recorded  mortgage  or 
gage.    D  had  notice  of  the  firat,  but  other  equitable  encumbrance  the  very 
not  of  the  second;  and  he  caused  no-  quality  which  imparts  to  it  an  intrin- 
tioa  of  hia  mortgage  to  be  given  to  B^  sic  superiority,  under  tiie  statots^  over 
who  had  the  legal  estate  and  posses-  one  which  is  act  veoordsd* 
•bn  of  the  title  deeds.    Held,  that  he 
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shall,  in  fact^  determine  when  equities  are  equal  by  ascer- 
taining  when  they  are  unequal,  by  learning  what  quali- 
ties or  incidents  render  one  equity  superior  to  another 
equity  in  the  same  subject-matter. 

§  684.  Superior  Equities  Defined.  —  It  may  be  stated 
that,  80  far  as  their  intrinsic  nature  is  concerned,  a  court 
of  equity  recognizes  no  inequality,  based  upon  their  form 
and  mode  of  creation,  among  all  perfected  equitable  in- 
terests  based  upon  a  valuable  consideration  and  arising 
in  any  manner  by  which,  in  contemplation  of  equity,  an 
interest  in  the  very  thing  itself  —  the  land,  the  chattels, 
or  the  fund  —  is  created.  If  there  is  a  valuable  consid- 
eration, and  an  equitable  interest  in  the  very  subject- 
matter  itself  Jias  been  perfected,  it  does  not  seem  to  affect 
their  equalities,  whether  such  interest  arose  from  a  decla- 
ration of  trust,  from  an  assignment,  from  a  contract  ex- 
press or  implied,  or  from  acts  such  as  the  deposit  of 
title  deeds.  A  valuable  consideration  is,  however,  a  most 
important  element.  The  whole  history  and  scope  of 
equity  jurisprudence  show  that  a  valuable  consideration 
is  always  regarded  as  a  most  essential  requisite  to  the 
existence  of  complete  equitable  estates  and  interests  of 
all  kinds.  Assuming  this  conclusion  as  generally,  if  not 
even  universally,  true,  the  various  causes  which  will  ren* 
der  one  equity  superior  to  another  may  be  formulated  in 
three  general  rules.  It  will  be  seen  that  the  first  of  these 
rules  relates  to  the  intrinsic  nature  of  the  two  interests 
which  are  compared;  the  second  relates,  not  to  their 
nature,  but  to  a  quality  inseparably  connected  with  them, 
and  constituting  the  occasion  for  their  existence;  the 
third  relates  neither  to  their  nature  nor  qualities,  but 
to  a  mere  external  or  collateral  incident  affecting  them 
at  their  origin.    These  three  rules  are  as  follows: — 

§  685.  1.  Nature  of  the  Equities. — The  equitable  inter* 
est  created  by  a  trust,  or  by  a  contract  in  remf  made  upon 
a  valuable  consideration,  is  superior  to  the  equity  arising 
from  a  mere  voluntary  transferi  a  mere  gift,  or  from  a 
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mere  judgment  lien.     In  contemplation  of  equity^  the 
interest  created  by  a  trust,  or  by  a  valid  executory  con- 
tract of  sale,  or  by  a  valid  contract  giving  rise  to  a  lien , 
or  by  an  act  in  connection  with  such  a  contract  consti- 
tuting a  lien,  —  as,  for  example,  a  deposit  of  title  deeds,  — 
is  a  real,  beneficial  interest  in  tJie  specific  thing  itself ^  — 
an  interest  which  is  property,  or  analogous  to  property; ' 
and  although  such  interest  is  not  recognized  by  the  law, 
it  is  treated  by  courts  of  equity  as  actually  subsisting, 
and  as  binding  upon  the  conscience  of  the  original  party 
who  held  the  thing  and  who  created  the  interest.*    Ou 
the  other  hand,  while  the  interest  acquired  by  a  transfer 
without  consideration,  by  a  voluntary  gift,  may  be  pro- 
tected if  it  does  not  interfere  with  third  persons,  yet  the 
voluntary  transferee  or  donee  can  only  receive  whatever 
interest  the  donor  was  actually  entitled  in  conscience  and 
good  faith  to  bestow;  he  never  obtains,  even  as  against 
the  donor,  and  much  less  as  against  third  persons  deal- 
ing with  the  donor  in  respect  to  the  same  thing,  any 
paramount  right  of  his  own.     The  consideration  on  the 
one  side,  and  the  absence  of  it  on  the  other,  lie  at  the 
very  bottom  of  the  equitable  theory  concerning  actual 
rights.'      The  lien  of  a  judgment  is  analogous  to  the 
claim  of  a  donee;  it  is  general,  not  specific.    The  bene- 
ficiary under  a  trust,  the  vendee  under  an  agreement,  the 
holder  of  a  lien  created  by  a  contract  in  rem^  deals  con- 
cerning a  specific  thing;  he  parts  with  the  consideration 
upon  the  security  of  that  specific  thing;  he  obtains  an 
eqaitable  interest  in  that  specific  thing.    The  judgment 
creditor  has  not  dealt  with  that  specific  thing;  he  has  not 
parted  with  value  in  contemplation  of  it;  his  lien  is  gen- 
eral, and  not  confined  to  it.     It  is  just,  therefore,  that,  so 
far  as  their  intrinsic  natures  are  concerned,  his  claim 

^Thkltthefiinduiimitaldiitinotioa  'See  the  quotation  from  Oofy  ▼• 

Wtwan  the  legal  and  tho  aqmtabU  Ttjf,  1  Do  G«z»  J.  *  a  14%  107,  a 

view  of  ezaentwy  eontraofei  eonoem*  ander  §  6S3. 

iag  womb  apeeifie  nibjaoi-Biattari  8aa  *  Green  t.  Giraa,  88  N«  T.  8181 
•R^  SI  146-149,  16L 
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shonld  be  considered  as  inferior  to  the  interest  arisbg 
from  a  trust  or  from  a  contract  in  rem.  His  lien  only 
extends  to  what  his  debtor  really  has,  —  that  is,  to  the 
thing  subject  to  all  the  equities  in  it  exising  at  the  date 
of  the  judgment.* 

§  686.  2.  Effects  of  Fraud.  —  The  equity  acquired  by 
a  party  who  has  been  misled  is  superior  to  the  interest 
in  the  same  subject-matter  of  the  one  who  willfully  pro- 
cured or  suffered  him  to  be  thus  misled.  The  following 
example  illustrates  the  operation  of  this  rule,  and  the 
principle  underlying  it  may  be  generalized  and  applied 
to  all  analogous  cases.  A,  being  about  to  part  with  value 
to  B  upon  the  security  of  B's  estate,  informs  0  of  his  in- 
tention, and  asks  0  whether  he  has  any  encumbrance  on 
the  estate;  G  denies  that  he  has  any,  and  A,  relying  upon 
this  denial,  parts  with  money  or  other  value  to  B;  in  fact; 
G  had  at  the  time  a  mortgage  or  other  encumbrance  upon 
the  estate;  this  mortgage  or  lien,  although  prior  in  time, 
would,  by  reason  of  G's  fraud,  be  postponed  to  the  subse- 
quent interest  acquired  by  A.  The  basis  of  this  rule  is 
the  conduct  which  equity  regards  as  constituting  fraud, 
either  an  actual  intention  to  mislead,  or  that  gross  negli- 
gence which  produces  all  the  effects  and  merits  all  the 
blame  of  intentional  deception.'     It  is  not,  however, 

>  It  ii  tetiled  in  Enffland,  In  aooord-  blanqne's  lenity,  64;  **I£  a  mui,  hf 

aaoe  with  thit  rale,  Uiat  the  interest  the  suppression  of  the  tnith  which  be 

of  a  cestui  que  truB^  of  the  Tendee  was  bound  to  commnnioate,  or  by  tbe 

nnder  an  ezecatory  oontraot»  and  of  eaggestion  of  a  falsehood,  be  thecaiue 

an  equitable  mortgagee  b^  oontract  or  of  prejndiee  to   another  who  had  s 

by  deposit  of  title  deeda,  la  enperior  to  right  to  a  full  and  correct  represents- 

that  of  a  subsequent  judgment  against  tion  of  the  fact,  it  is  oertainly  agree- 

the    trustee,  rendor,    or   mortgagor,  able  to  the  dictates  of  good  oooedenoe 

even  though  the  legal  eatate  may  have  that  his  claim  should  be  postponed  to 

been  acquired  under  the  judgment  by  that  of  the  person  whoee  ocMifidenoe 

means  of  an  ekgU:  Newlands  ▼.  Payn-  was  induced  bv  his  repreaantatioD": 

ter,  4  Mylne  &  C.  408;  Lodge  ▼.  Lyse-  Berrisford  ▼.    Mil  ward,   2    Atk.   49; 

ley,  4  Sim.  70;  Lau^ton  v.  Horton,  1  Beckett  ▼.  Cordley,  1  Brown  Ch.353, 

Hare,  549,  560;    Whitworth  v.  Gan-  357;  Pearson  y.  Morgan,  2  Brown  Ch. 

gain,  3  Hare,  416;  IPhilLCh.  728.  This  384.  388;  Mocatta  v.  Murgatrovd,  1 

particular  rule  has  been  modified  or  P.  Wms.  393,  394;  Brans  r.  Bicknell, 

altered  by  statute  in  several  of  the  6  Ves.  174,  182,  183;  Plumb  y.  Flaitt, 

states.     See  post,  §§  721-724,  where  2    Anstr.    432;    Lee    ▼.    Mnnroe,  7 

this  subject  is  more  fully  examined.  Cranch,   866;  Wendell  y.  Van  Reos* 

'  The  rule  is  thus  stated  in  1  Fon-  selaer,  1  Johns.  Oh.  844^  854;  Storrt 
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necessary  that  the  party  haying  an  interest  or  title,  under 
such  circnmstancesy  when  applied  to,  should  use  positive 
misrepresentations  or  expressly  deny  the  existence  of  his 
right;  it  is  sufficient  if  he  refrain  from  disclosing  his 
claim,  and  suffer  a  third  person  to  deal  with  the  property 
as  his  own,  or  to  acquire  an  interest  in  or  lien  upon  it; 
he  will  not  be  permitted  to  set  up  or  enforce  his  interest 
in  preference  to  that  obtained  by  the  person  whom  he 
has  suffered  to  be  misled  by  his  silence.^ 

§  687.  And  of  Negligence.  —  The  rule  extends  to  gross 
i^egligei^ce,  which  is  tantamount  in  its  effects  to  fraud. 
An  equity  otherwise  equal,  or  even  prior  in  point  of  time, 
may,  through  the  gross  laches  of  its  holder,  be  postponed 
to  a  subsequent  interest  which  another  person  was  en- 
abled to  acquire  by  means  of  such  negligence.*  To 
admit  the  operation  of  this  rule  in  either  of  its  phases, 

T.  Barkert  S  Johni.  Oh.  166,  168;  10  leasehold  ettote,  haTin|(  fhe  leaee  la 

Am.  Deo.   816;  Otie  ▼.  SUl,  S  BarK  hia  poaaeasion,  loaned  it  to  the  znort- 

102;  Lealeiy  ▼.  Johnaon,  41  Barb.  869;  gagor  for  the  pfurpoae  of  anahling  him 

Groeker  r.  Croeker,  31  K.  T.  600;  Ijoe  to  obtain  a  further  loan  upon  ita  aeon- 

T.    Kirkpatrick,   14  N.  J.    Eq.  264;  rity,  bat  told  the  mortgagor  to  inform 

MeKelrej  t.  ^nmby,  4  Watte  k  8.  the  peraon  of  whom  he  ahoald  borrow 

823;  Folk  T.  Btidelniaa,  6  Watta,  339;  the  money  that  he»  A»  had  a  prior 

Schmitkeimer  T,  BiMman,    7   Baah,  lien.    The  mortgagor  borrowed  a  anm 

898;  Chapman  t.  fiamilton,  19  Ala.  from  his  bankera  and  depoaited  the 

121.  [SeealaoWilaonr.  Hieka,40Ohio  lease  with  them  aa  aeonnty,  without 


St.  419;  Brown  r.  Kiihn,  40  Ohio  81  informing  them  of  A'a  mortgage.    It 

468;    Heidenheimer   t.    Stewart^    66  was  held  that  aa  A'a  groaa  nagugenoe 

Tex.  821;  Froat  ▼.  Wolf^  77  Tex.  466;  had  enabled  the  mortgagor  to  perpe- 

19  Am.  St.  Rep.  761.]  trate  the  frand,  his  mortgage  mnst  be 

>  KioholsQii  T.  Hooper,  4  Mylne  k  0.  postponed  to  the  lien  of  tM  bankerat 

179;  Wendell  y.   Van  Rensaelaer,  1  Brigga  t.  Jonea,   L.   K   10  Bq.   92; 

Johna.  Ch.  344,  864;  Storra  ▼•  Barker,  Perry  Herrick  t.  AUwood,  2  De  Gez 

6  Johna.   Ch.  166,    168,  169^172;    10  ft  J.  21;  Llojrd  t.  Attwood,  8  De  Gez 

Am.  Dec  316;  Bright  ▼.  Boyd,  1  Story,  k  J.  614;  Waldron  ▼.  Sloper,  1  Drew. 

47a     The   aame   mle  appliea   when,  193.    See  Fisher  ▼.  Knoz,  18  Pa.  St. 

nnder  like  eircnmatanoea,  a  party  haT*  622;    63  Am.   Deo.    608;   Campbell'a 

ing  a  prior  daim  knowingly  permita  Appeal,  29  P^  St  401;  GarUmd  t. 

another  peraon  to  ezpena  money  on  Harriaon,    17    How    282L     [See    also 

an  eatato  or  to  make  imprOTomenta  Clarke  v.  Palmer,  K  R.  21  Ch.  DiT. 

upon  it^  without  diseloaing  hia  own  124;  Farrand  y.  Torkshire  Bank.  Co., 

intereat:  Pilling  t.  Armitage,  12  Vea^  U  R.  40  Ch.  Div.  182;  Northern  Co. 

78, 84,  85;  Cawdor  ▼.  Lewia,  1  Tonnge  ete.  Co.  ▼.  Whipp,  L.  K  26  Ch.  Dir. 

a  C.  427;  Williams  r.  Barl  of  Jersey,  482;  National  Bank  ▼.  Jackson,  L.  R« 

Crai^  a  P.  91;  Chantauque  Ca  Bank  33  Ch.  Dir.  1;  ManneraT.  Mew,  L.  R. 

Y.  White,  6  Barb.  689;  Bright  r.  Boyd,  29  Ch.  DiY.  726;  Lloyd'a  Bank  Co.  T. 

1    Story,    478;    Carr  r.    Wallaoa,    7  Jones,  L.  B.  29  Ch.  DiY.  227;  Heyder 

Watta,  394,  400.  y.  Excelsior  B.  &  L.  Ass'n,  42  N.  J< 

*  For  example.  A,  a  mortgagee  of  »  £q.  403;  69  Am.  Rep.  49.] 
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and  to  displace  the  otherwise  natural  order  of  priority, 
there  mast  be  intentional  deceit,  —  that  is,  intentional 
misrepresentation  or  suppression  of  the  truth,  —  or  else 
gross  negligence.  In  the  one  case,  the  party  possessing 
the  claim  which  it  is  sought  to  postpone  must  both  know 
of  his  own  right  and  also  of  the  other  person's  intention 
to  acquire,  or  of  his  acts  in  acquiring,  an  interest  in  the 
same  subject-matter.  In  the  other  case  there  must  be 
gross  laches,  for  mere  carelessness  or  ordinary  negligence 
will  not  suffice  according  to  the  weight  of  modern  author* 
ity.* 

§  688.  8.  Effects  of  Notice —lUnstrations.— The  third, 
and  in  its  practical  effects  by  far  the  most  important,  rule 
is,  that  a  party  taking  with  notice  of  an  equity  takes 
subject  to  that  equity.  The  full  meaning  of  this  most 
just  rule  is,  that  the  purchaser  of  an  estate  or  interest, 
legal  or  equitable,  even  for  a  valuable  consideration,  with 
notice  of  any  existing  equitable  estate,  interest,  claim,  or 
right,  in  or  to  the  same  subject-matter,  held  by  a  third 
person,  is  liable  in  equity  to  the  same  extent  and  in  the 
same  manner  as  the  person  from  whom  he  made  the 
purchase;  his  conscience  is  equally  bound  with  that  of 
his  vendor,  and  he  acquires  only  what  his  vendor  can 
honestly  transfer.'  The  applications  of  this  rule  are  as 
numerous  as  are  the  various  kinds  of  equitable  interests. 
The  following  are  some  of  the  most  important:  A  pur- 
chaser with  notice  of  a  trust,  either  express  or  implied, 
becomes  himself  a  trustee  for  the  beneficiary  with  respect 
of  the  property,  and  is  bound  in  the  same  manner  as  the 

'  Hewitt   T.    Loosemore,    9   Hare,  negligence  amounting  to  fraud.    Ke^- 

449,  458;  Colyer  ▼.  Finch,  6  H.  L.  Cas.  ligence  such    aa    omission  to  obtsia 

905;  and  see  cases  on  the  subject  of  possession  of  or  to  make  inqnirieseos* 

constractiTe  potice  from  a  neglect  to  ceming  the  title  deeds  may  ba  snffi* 

make  sufficient  inquiry,  ante,  §§  606,  cient.] 

611^     [In  Farrand  t.  Yorkshire  Bank-  *  Le  Neve  ▼.  Le  Neve,  AmU  436 

ine  Co.,  L.  Bk  40  Ch.  Div.  182,  it  was  (see    extract  from    opinion  of    Lord 

held  that  in  order  to  postpone  an  equl-  Hardwicke,  ante,  §  591).     For  Ameri- 

table  mortgagee  to  another  equitable  can  cases,  see  preceding  section  on 

mortgagee,  whose  security  is  of  a  later  notice.     [See     also    Widdicombe   ^* 

date,  it  is  not  necessary  to  show  that  Childers,   84  Mo.   382;    Sensenderfsr 

the  first  mortgagee  has  been  guilty  of  v.  Kemp,  83  Mo.  581.] 
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original  trustee  from  whom  he  purchased.'    A  purchaser 
or  mortgagee  with  notice  of  the  equitable  lien  of  a  ven- 
dor for  unpaid  purchase  price  takes  the  land  subject  to 
that  lien.*    A  purchaser  or  mortgagee  of  the  legal  estate, 
with  notice  of  an  equitable  lien  created  by  a  deposit  of 
title  deeds,  or  bj  a  prior  defective  mortgage,  or  by  any 
other  means  from  which  an  equitable  lien  can  arise,  is 
bound  by  the  lien.'    A  purchaser  with  notice  of  a  prior 
contract  to  sell  or  to  lease  takes  subject  to  such  contract, 
and  is  bound  in  the  same  manner  as  his  vendor  to  carry 
it  into  execution.*    These  examples  are  of  ordinary  oc- 
currence. 

§  689.  Notice  of  a  Prior  Covenant.  —  On  the  same 
principle,  if  the  owner  of  land  enters  into  a  covenant 
concerning  the  land,  concerning  its  use,  subjecting  it  to 
easements  or  personal  servitudes,  and  the  like,  and  the 
land  is  afterwards  conveyed  or  sold  to  one  who  has  notice 
of  the  covenant,  the  grantee  or  purchaser  will  take  the 
premises  bound  by  the  covenant,  and  will  be  compelled 
in  equity  either  to  specifically  execute  it,  or  will  be  re- 
strained from  violating  it;  and  it  makes  no  difference 
whatever,  with  respect  to  this  liability  in  equity,  whether 
the  covenant  is  or  is  not  one  which  in  law  '*  runs  with 
the  land."*     Notice,  although  a  collateral  incident,  is 

1  BnrgoM  T.  Wheats  1  Sdfla»  177,  UU  t.  BariMB,  IS  Vm^  5^  Ghroftoa 

195;  Borey  T.   Smith,  1  Vera.  144;  r.  Ormsby,  2  SohoalM  4  K  583;  K«n« 

Sumdert   r.    DelMW,  S  Vern.    871}  nedy  t.  Daly,  1  SohoalM  4  U  8ft6; 

mgg  V.  Wigg,  1  Atk.  S82;  Mead  ▼.  Field  r.  BAlaad,  1  Dm.  k  Wakh,  S7; 

LokT  Orrery,  8  Atk.  286,  288;  lian-  Potter  r.  Sanden,  6  Hare,  1;  Greavei 

•eU  ▼.  Maoeell,  2  P.  Wma.  67S;  681;  r.  Tofield,  L.  R.  14  Ch.  Dir.  663|  677, 

Mackretb  y.  Symmona,  16  Yea.  829,  per  Bramwell,  h,  J. 
350;  Fhayre  r.  Peree^   8  Dow,   116»        *  Whatman  ▼.  Gibeon,  9  Sim.  196; 

129;  Adav  ▼.  Shaw,  1  Schoalea  4  L.  Sohreiber  y.  Creed,  10  Sim.  9;  Talk  ▼. 

248,  262;   Donbar  r.  Tredennick,  2  Mozbay,  11  Bear.  671;  2  PhUL  Ch. 

BaU  ft  B.  304,  819;  Pindall  r.  TreTor,  774, 777,  per  Lord  Cotteoham,  holdinff 

30  Ark.  249.  that  a  oovenant  between  a  rendor  and 


*  Mackreih  r.  Sirmmonfl,  16  Vee^  |mrehaser  that  the  latter  and  hia  as- 
329,  360;  Grant  r.  Mills,  2  Vee^  ft  B.  signs  shall  mm  or  abstain  from  using 
306;  fPoe  t.  Pazton,  28  W.  Va.  607.]  the  land  in  a  partioalar  way  wiU  be 

*  Birch  ▼.  EUamea,  2  Anstr.  427;  enforced  in  equitr  against  pvirehasera 
Jennings  ▼.  Moore,  2  Vern.  609;  [Don*  with  notice,  wiuiont  regard  to  the 
man  t.  Coleman,  69  Tex.  199;  67  Tex.  question  whether  it  mns  with  the 
390;  Martin  ▼.  Nixon,  92  Mo.  26.]  land;  also  explainfaig  and  correcting 

*  Merry  t.  Abney,  1  Cas.  Ch.  38;  language  used  in  Keppell  ▼.  Bailey,  2 
Ferrars  ▼.  Cherry,  2  Vern.  383;  Dan-  Mylne  ft  K.  617;  Duke  of  Bedford  t. 
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thus  perhaps  the  most  powerful  element  in  creating  a 
superiority,  and  in  disturbing  an  order  of  priority  which 
would  otherwise  have  existed.    It  may  destroy  the  prece- 

Tni«tM8  Ata,  2   Bivln*  k   EL  552;  pnblio  hoaaa  that  ha  would  boy  all  tiie 

Cole*  Y.  Sinn,  6  De  Gez,  M.  ft  G.  1,  8  •  Deer  consumed  in  that  house,  and  also 

(ooTenant  prohibiting  building  except  in  another  house  rented  from  a  dif- 

in  a  specified  manner);  Mozhay  y.  In-  ferent  person,  from  the  leaeor,  who 

derwiok,  1  De  Qez  k  S.  708;  Western  was  a  brewer;  held  binding  in  equity 

Y.  McDermot,  L.  R.  1  £q.  499;  2  Gh«  upon   the    assignee   of    the   second* 

72  (coYenant  by  owners  of  adjoining  named  public  house,  who  had  notice 

houses  to  use  their  gardens  in  a  cer-  of  the  ooYcnant);  Keppell  y.  Bailey,  2 

tain    manner);    Clemeitts  y.   Welles,  Mylne  k  BL  617   (declared  to  have 

L.  K.  1  Eq.  200  (coYenant  by  a  lessee  been  repeatedly  oYermled);  Parker  y. 

not  to  carry  on  a  particular  trade  is  Nightingale,  6  Allen,  341,  S44;  83  Am. 

binding  on  his  under-lessee  and  on  as*  Dec.  632;  Whitney  y.  Union  Railway, 

signee  of  the  under-lessee);  Morland  Y.  11  Gray,  859,  364;  71  Am.  Deo.  715, 

Cook,  L.  R.  0  Eq.  262  (purchaser  bound  per  Bigelow,  J. :  "The  precise  fonn  or 

by  constructiYe  notice  of  a  coYenant  to  nature  of  the  coYcnant  or  agreement 

keep  up  a  sea-wall  made  between  Yen-  is  quite  immateriaL    It  is  not  essen- 

dor  and  adjoining  owners  of  lands  on  tial  that  it  should  run  with  the  land, 

tiie  sea-shore);  Davies  y.  Sear,  KB.?  A  personal  coYenant  or  agreement  will 

Eq.   427  (purchaser   bound    by  con*  be  neld  valid  and  binding  in  equity  on 

struetlYe  notice  of  a  right  of  way  by  a  purchaser  taking  the  estate  with 

impUcatiott);  Feilden  y.  Slater,  ll  Iw.  notice.    It   is  not   binding   oo   him 

7  Eq.  623  (a  couYeyance  contained  a  merely  because  he  stands  <u  an  a*- 

OOYenant  by  the  grantee  not  to  use  the  Mignee  of    the    party  who  made   the 

premises  "as  an  inn,  public  house,  or  agreement,  but  uecause  he  has  taken 

for  the  sale  of  spirituous  liquors  ";  a  the  estate  with  notice  of  a  Yalid  agree* 

lessee    from    the    grantee    was    held  ment  concerning  it»  which  he  cannot 

bound  by  such  covenant);  Wilson  y.  equitably  refuse  to  perform  *':  Barrow 

Hart,  2  Hem.  k  M.  551;  11  Jnr.,  K.  y.  Richard,  8  Paige,  351;  35  Am.  Dea 

a,  735;  L.  R.  1  Gh.  463  (a  grantee  713;  HilU  y.  Miller,  8  Paige,  254;  24 

covenanted  that  "no  building  erected  Am.     Dec     218;     Trustees    etc.    y. 

or  to  be  erected  on  the  *'  premises  Cowen,  4  Paige,  510;  27  Am.  Dec.  80; 

should  be  used  as  a  beer-shop,  etc.,  Wolfe  y.  Frosty  4  Sand.  Ch.  72;  Brou- 

the    covenantor's    aaaigw    not     being  wer  y.   Jones,   23    Barb.    153;    Tall- 

named;  this  covenant  held  binding  on  madge  y.  East  River  Bank,  26  N.  Y. 

an  assignee  of  the  grantee);  Keates  y,  105;  Gibert  y.  Peteler,  38  K.  Y.  165; 

Lyon,  L  K  4  Ch.  218,  224  (ezpressly  97  Am.  Dec.  785;  38  Barb.  488;  Phcs- 

recognizes   all    these    decisions,    but  niz  Ins.  Co.  y.  Continental  Ins.  Co., 

holds  that  the  assignee  was  not  bound,  14  Abb.  Pr.,  N.  S.,  266;  Trustees  etc. 

because  the  coYcnant  was  personal,  y.  Lynch,  70  N.  Y.  440,  449-452;  26 

not  running  with  the  land,  and  he  had  Am.  Rep.  615  (in  this  case  the  qnes- 

fio  notice  qf  it,  either  actual  or  con-  tion    is    elaborately    discussed,    and 

structive);  Cooke  y.  Chilcott,  L.  R.  3  many  of  the  authorities  are  ezamined 

Ch.  DiY.  694  (a  grantee  of  land,  on  by  Allen,  J.);  Lattimer  v.  Livermore, 

which  was  a  spring,   covenanted  to  72  N.  Y.  174;  Greene  y.  Creighton,  7 

erect  »  pump  and  reservoir  on  said  R.  I.  1;  Kirkpatrick  v.  Peshine,   24 

land,  and  to  supply  water  to  houses  to  K.  J.  Eq.  206;  Winfield  y.  Hennins, 

be  erected  on  the  grantor's  adjoining  21    N.    J.    £q.    188;    St.     Andrew  s 

land;  held,  that  whether  this  covenant  Church's  Appeal,  67  Pa.  St.  512;  Kor- 

ran  with  the  land  or  not,  a  purchaser  fleet  v.  Cromwell,  70  N.  C.  634;  16 

from  the  grantee  with  notice  of  it  was  Am.  Rep.  787.     [See  also  Shields  v. 

bound  by  it,  and  his  violation  would  be  Titus,  46  Ohio  St.  528;  Willoughby  v. 

restrained  by  a  mandatory  injunction);  Lawrence,   116  D1.   11;  56  Am.  Repw 

Richards  y.  Revitt,  L.  R.  7  Ch.  Div.  758;  Gilmer  y.  Mobile  etc  R  y  Ca, 

224  (covenant  not  to  carry  on  certain  79  Ala.  569;  58  Am.  Rep.  623;  New- 

trades);  Luker  y.  Dennis,  L.  R.  7  Ch.  bold  v.  Peabody  Heights  Co.,  70  Md. 

DiY.  227  (covenant  by  the  lessee  of  »  493;  Halle  Y.  Newbold,  69  Md.  265.1 
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dence  wLich  a  legal  estate  ordinarily  has  over  an  equi- 
table one;  it  may  operate  as  well  between  legal  and 
equitable  estates  in  the  same  thing  as  between  successive 
estates  or  interests  which  are  purely  equitable. 

§  690.  1.  What  is  Notice. — In  the  further  discussion 
of  this  rule  in  its  general  form,  three  questions  are  to  be 
considered:  What  is  notice?  at  what  time  must  it  be 
received?  and  of  what  must  it  notify  the  party  receiving 
it?  The  first  of  these  questions.  What  is  notice?  has  been 
fiilly  examined  in  the  preceding  section.  It  is  important 
to  remember  that  actual  notice,  and  constructive  notice 
in  any  one  of  its  varieties,  produce  exactly  the  same 
effects  upon  the  equitable  rights  and  liabilities  of  the 
party  charged  thereby;  the  general  rule  under  considera- 
tion equally  includes  both  kinds  within  its  operation.' 

§  691.  2.  Time  of  the  Notice. — At  what  time  must 
notice  be  given  to  a  party  so  that  his  right  may  be  subor- 
dinate to  the  equity  of  which  he  is  actually  or  construct- 
ively informed?  In  answering  this  question,  the  two 
following  rules,  already  stated,  must  constantly  be  borne 
in  mind:  that  among  purely  equitable  interests  which 
are  equal,  the  order  of  time  controls,  so  that  the  absence 
of  notice  cannot  give  a  subsequent  equity  any  precedence 
over  a  prior  one  of  equal  standing;  and  that  a  trust  or 
eqnity  created  by  a  contract  in  rem  is  superior  to  the  in- 
terest acquired  under  a  voluntary  conveyance  or  transfer. 
It  IB  plain,  then,  that  the  facts  of  the  subsequent  estate^ 
being  legal  rather  than  equitable,  and  of  a  valuable  con-^ 
sideration  having  been  actually  paid,  must  play  a  most 
important  part  in  determining  the  proper  time  of  giving^ 
the  notice.  In  the  first  place,  therefore,  the  decisions,, 
both  English  and  American,  are  all  agreed  that  the  notice 
received  before  the  party  has  actually  paid  the  money  or 
parted  with  the  other  valuable  consideration  is  a  valid 
and  binding  notice,  and  subjects  his  interest  to  the  prior 
equity  of  which  he  is  thereby  notified;  and  this  is  trae 

>  8m  amt€^  MO.  t.,  (§  691-S7S. 

9Xa  jvB.»a 
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even  though  he  has  already  taken  a  conveyance  of  the 
legal  title  and  has  given  security  for  the  purchase  price 
even  by  an  instrument  under  seal.^  The  reason  is,  that 
the  conveyance  of  the  legal  estate  is,  under  such  circum- 
stances, a  voluntary  one,  because  the  agreement  to  paj 
the  price,  and  the  security  given  therefor,  are  in  realitj 
mere  nullities.  Although,  originally,  the  party  might 
have  had  no  defense  at  law  against  a  recovery  of  the 
amount  agreed  to  be  paid,  he  always  had  ample  relief  in 
a  court  of  equity,  which  would  decree  the  surrender  and 
cancellation  of  the  security,  and  perpetually  enjoin  any 
action  at  law  for  the  price.  In  most  of  the  American 
states  the  defense  of  a  total  failure  of  the  consideration, 
nnder  such  circumstances,  would  now  be  available  at  law.' 
The  rule  as  settled  in  England  goes  farther  than  this.  It 
makes  the  notice  binding  upon  the  party  if  he  receives  it 
prior  to  his  obtaining  the  title  by  conveyance,  although 
he  may  have  parted  with  a  valuable  consideration  before 
such  notice.  In  other  words,  in  order  to  be  free  from  the 
effects  of  the  notice,  the  party  must  have  both  paid  the 
consideration  and  obtained  the  estate,  before  it  was  com- 
municated.' In  the  United  States  a  different,  and  as  it 
seems  to  me  more  just,  rule  has  generally  been  established, 
that  where  the  estate  subsequently  purchased  is  the  legd 
estate,  a  notice,  in  order  to  be  binding,  must  be  received 
before  the  purchaser  pays  the  price  or  parts  with  the 
other  valuable  consideration.     In  other  words,  if  he  acta- 

>  More  T.  Mahow,  1  Gas.  Gh.  34;  D«o.  212;  Patten  t.  Moore^  S2  N.  H. 

Jones  Y.  Stanley,  2  Ea.  Gas.  Abr.  685,  382;  Palmer  ▼.  V^iUiamt,   24  Mich, 

pi.  9;  Story  y.  Lord  Windsor,  2  Atk.  328,  333;  Blanchard  v.  Tyler,  12  Mich. 

630;  Tonrville  t.   Naiah,  3  P.  Wms.  339;    86  Am.    Dec   67;    Wilson   v. 

306;  Collinson  ▼.  Lister,  7  De  Gex,  M.  Hunter,  30  Ind.  466;  Keys  v.  Test,  83 

&  G.   634;    20  BeaY.    356;  Wigg  y.  III.  316;  Brown  y.  Welch,  18  Dl.  343; 

Wigg,  1  Atk.  382,  384;  Tildesley  y.  68  Am.  Dec.  549;  Bennett  y.  Tither- 

Lodge,  8  Smale  k  G.  543;  Kayna  y.  ington,  6  Bash,  192;  Wells  y.  Morrow, 

Baker,  I  Giff.  241;  Flagg  y.  Mann,  2  38  Ala.  125.     See  post,  §§  750,  755. 

Sam.  486;  Murray  y.  Ballon,  1  Johns.  '  Ibid. 

Ch.  566;  Penfield  y.  Dunbar.  64  Barb.  *  Wigg  y.  Wigg,  1  Atk.  882,  884; 

239;  Farmers'  Loan  Co.  y.  Maltby,  8  Sharpe  y.  Foy,  H  B.  '4  Ch.  85,  40; 

Paise,  361;  Haughwont  y.  Muiphy,  21  Tildesley  y.  Lodge,  3  Smale  ft  G.  543; 

N.  J.  Eq.  118;  Union  Canal  Co.  y.  Rayne  y.  Baker.  1  GiC  241;  tee  vott^ 

Young,  1  Whart  410,  432*   30  Am.  §  755. 
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ally  pays  the  valuable  consideration  without  any  notice^ 
a  notice  afterwards  given  does  not  preclude  him  from 
completing  the  transaction,  obtaining  a  conveyance  of  the 
legal  title,  and  thereby  securing  the  precedence  due  to  a 
bona  fide  purchaser  for  a  valuable  consideration  and  with- 
out  notice.'  It  should  be  carefully  observed,  however, 
that,  notwithstanding  this  latter  rule,  upon  the  well-settled 
doctrines  of  equity,  independently  of  modifying  statutes, 
if  the  subsequent  purchase  is  of  an  equitable  interest 
merely,  without  the  legal  title,  a  payment  of  valuable  con* 
sideration  without  notice  cannot  of  itself  give  the  pur- 
chaser the  precedence  over  a  prior  equity  of  an  equal 
standing;  the  parting  of  value  without  notice  does  not 
alone  constitute  a  superiority  among  successive  equities 
so  as  to  disturb  the  priority  determined  by  order  of  time. 
§  692.  8.  Of  What  the  Notice  must  Consist. — It  is 
not  true  that  a  notice  of  any  and  every  species  of  right  or 
claim  will  thus  affect  and  subordinate  the  estate  of  the 
party  receiving  it.  The  notice  required  by  the  general 
rule  under  consideration  must  be  of  an  actual  equity,  of 
something  which  equity  regards  as  an  interest  in  the 
subject-matter  itself,  although  such  may  not  be  its  nature 
in  contemplation  of  the  law.*  Furthermore,  this  interest 
must  be  of  such  a  character,  that  if  it  were  clothed,  in  the 
hands  of  its  holder,  with  a  legal  title,  it  would  be  inde- 
feasible.  The  fact  that  an  interest  is  equitable  shall  not 
render  it  liable  to  be  defeated  by  a  party  with  notice  of  it, 
provided  it  would  be  indefeasible  if  legal.  On  the  other 
hand,  notice  of  a  legal  interest  which  is  defeasible,  or  of 
an  equitable  interest  which,  if  legal,  would  be  defeasible, 
does  not  bind  the  party  receiving  it,  nor  subordinate  the 
estate  in  his  hands.'  The  general  rule  as  to  the  effect 
of  notice  must  therefore  include  all  trust  estates  express 

*  See|W0l»f§  750, 766»aQd  oases  died,  jemmal  right  or  liabilit]r-    This  dif* 

'For  equity  in  many  oases  reooff*  torenoeof  oonceptionsisvital  throngh- 

nises  a  real  interest  in  the  speoino  ont  the  whole  domain  of  equity  juris* 

subject-matter, — laud  or  chattels,^  prudence. 

wher»  tiis  law  only  admits  a  mere  *  See  Adams's  Equity*  152  (323y. 
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or  implied,  the  equitable  estate  of  the  vendee  in  a  contract 
for  the  sale  of  land,  the  equitable  estate  arising  from  the 
doctrine  of  conversion,  equitable  mortgages,  liens,  and 
charges,  covenants  creating  equitable  easements  and  servi- 
tudes, and  the  like.  Notice,'  however,  of  a  prior  convey- 
ance made  with  intent  to  defraud  subsequent  purchasers, 
and  declared  void  by  the  statute,  will  not  affect  the  rights 
of  a  subsequent  purchaser  for  value,*  nor  of  a  prior  con- 
tract which  the  purchaser  had  ab  initio  a  right  to  nullify.' 
Prior  unrecorded  conveyances  and  mortgages  may  ap- 
pear to  be  exceptions  to  this  rule,  but  are  not  in  reality.' 
Having  thus  explained  the  fundamental  principles  upon 
which  the  equitable  doctrine  of  priorities  is  based,  I  shall 
now  describe  some  of  the  most  important  classes  of  cases 
in  which  these  principles  are  applied. 

§  693.  Second.  Applications  of  These  Principles — 
Assignments  of  Things  in  Action. — Where  the  creditor 
party  in  a  thing  in  action  assigns  the  debt  to  successive 
assignees,  where  a  fund  being  held  under  a  trust  the 
ee$tui  que  trust  assigns  his  interest  therein  to  successive 
assignees,  and  where  a  person  entitled  thereto  makes 
successive  equitable  assignments  of  a  fund  to  different 
parties,  the  interests  acquired  by  the  assignees  in  each 
instance  are  equitable.*  It  might  therefore  appear,  at 
first  blush,  that,  as  the  legal  estate  is  outstanding,  and  as 

1  PnWertoft  r.  Pulyertoft,  18  Vm.  ■cribed  by  the  sUtnte:  See  aaie,  U  669> 

S4;    Baokle    r.    MitoheU,    18    Vee.  660,666. 

100.  *  This  ie  viu^neationably  eo  in  erery 

*  Lnfkin  r.  Nunn,  11  Vea.  170.  case  of  an  assignment  by  »  eestej  qwt 

*  They  are  apparent  ezoeptions,  be*  trutt,  and  of  an  equitable  assignment 
cause  tiie  prior  unrecorded  convey*  of  a  fund.  It  was  also  true  of  all  as- 
anoes  and  mortgages  are  declared  by  signments  of  ordinary  eftoee*  m  aetkmt 
the  statute  to  he  void  as  against  suli^  deots,  etc.,  until  recent  statutes  in 
sequent  purchasers  whose  deeds  or  England  and  in  this  country  have  had 
mortf^ges  are  recorded,  and  the  es«  the  efifect  to  clothe  the  assignee  of 
tates  created  by  them  appear  therefore  debts,  money  demands,  and  other  ordi* 
to  be  defeasible.  They  are  not  real  nary  things  in  action  with  a  legal  right; 
exceptions,  because  by  the  judicial  See  vol.  1,  f  168.  This  legislation, 
interpretation,  which  has  even  been  however,  has  not  affected  the  doe- 
incorporated  into  most  of  the  modem  trines  ^cussed  in  the  tecrt.  These 
American  statutes,  the  chief  object  of  doctrines  were  settled  while  the  inter* 
the  registry  is  to  give  a  constructive  ests  were  purely  equitable^  and  have 
notice,  and  a  notice  of  any  other  kind  not  been  abrogated  by  the  new  juris* 
merely  supplies  the  place  of  that  pre*  diction  at  law. 
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the  interests  of  all  the  successive  assignees  are  similar  in 
their  essential  nature,  the  general  rule,  where  there  are 
equal  equities  the  first  in  order  of  time  must  prevail, 
should  govern  them,  without  regard  to  any  notice  which 
might  or  might  not  have  heen  given  to  subsequent  as- 
signees; in  other  words,  that,  under  these  circumstances, 
the  maxim,  Q^i  prior  est  tempore,  potior  est  jure,  should  con- 
trol. There  are,  however,  certain  important  elements 
which  plainly  distinguish  these  assignments  from  other 
kinds  of  successive  equities,  and  remove  them  from  the 
operation  of  the  general  rule.  When  an  equitable  inter- 
est in  land  is  created,  the  holder  thereof  can  often  pro- 
tect himself  by  a  possession  of  the  title  deeds  in  England, 
or  by  a  registration  in  this  country.  When  chattels  are 
sold  and  transferred,  the  title  of  the  purchaser  is  secured 
against  all  the  world  by  a  delivery.  No  such  safeguards 
inhere  in  the  assignments  above  mentioned.'    The  legal 

^The  peenliar  natare  of  nieh  as«  if  it  it  not  taken,  there  it  ii6gl«ol  The 
eignmente,  which  dittingQiehes  them  coDsequenee  of  enoh  negleot  ii»  that 
from  other  equitable  interetts,  wat  the  tnutee  of  the  fnnd  remaina  igno* 
admirably  deeoribed  hv  Sir  Thomaa  rant  d  any  alteration  baring  tuLea 
Plnmer,  M.  R.,  in  the  leading  case  of  place  in  the  equitable  righta  affecting 
Dearie  ▼.  Hall,  3  Rnst.  1, 12:  ''Where  it;  he  eontiders  himaelf  to  be  a  truttee 
a  oontraet  respecting  property  in  the  for  the  same  indiridaal  as  before,  and 
hands  of  other  persont  who  haye  a  no  other  person  is  known  to  him  at 
legal  right  to  the  poeseasion  is  made  the  cestui  que  irutL  The  original 
behind  the  back  of  thoee  in  whom  the  cestui  que  trust,  though  he  hes  in  fact 
legal  interest  it  thus  vested,  it  in  parted  with  hit  interett»  appears  to 
neceasazy,  if  the  security  is  intendeu  the  world  to  be  the  complete  equitable 
to  attach  on  the  thing  itself,  to  lay  owner,  and  remains  in  the  order, 
hold  of  that  thing  in  the  manner  in  management^  and  disposition  of  the 
which  ite  nature  permits  it  to  be  laid  property  as  absolutely  as  ever,  to 
hold  of,  —  that  is,  by  giving  notioe  of  that  he  has  it  in  his  power  to  obtain, 
the  contract  to  thoee  in  whom  the  by  means  of  it,  a  false  and  delusive 
legal  interest  it.  By  tuoh  notice  the  credit.  He  may  come  into  the  market 
legal  holders  are  converted  into  to  dispose  of  that  which  he  has  pre- 
truateee  for  the  new  purchaser,  and  are  yiously  sold;  and  how  can  those  who 
charged  with  responsibility  towards  may  chance  to  deal  with  him  protect 
him;  and  the  o»^t<igt<6<ru«<  is  deprived  themtelves  from  his  fraud?  What- 
of  Uie  power  of  carrying  the  same  ever  diligence  may  be  used  by  a  sub- 
security  repeatedly  into  the  market,  lequent  encumbrancer  or  purchaser, 
and  of  inducing  third  persons  to  ad*  —whatever  inquiries  he  may  make  in 
vance  money  upon  it,  under  the  erro-  order  to  investigate  the  title,  and  to 
neons  belief  that  it  continues  to  belong  ascertain  the  exact  state  of  the  original 
to  him  abeolutely,  free  from  encum-  right  of  the  vendor,  and  his  continu« 
branoe,  and  that  the  trusteea  are  still  ing  right,  —  the  trustees,  who  are  the 
trustees  for  him,  and  for  no  one  else,  persons  to  whom  application  for  in- 
Tbat  precaution  is  always  taken  by  formation  would  naturally  be  made, 
diligent  purchatert  and  encumbrancers;  will  truly  and  unhesitatingly  repre* 
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title  or  right  analogous  to  possession  remains  vested  in 
the  debtor,  trnsteei  or  holder  of  the  fund.  The  assignor 
—  the  creditor  or  the  cestui  que  trust — continues  to  be 
clothed  with  all  the  apparent  right  and  power  to  deal 
with  the  clainii  and  to  dispose  of  it  to  third  persons, 
which  he  held  prior  to  the  assignment.  Courts  of  the 
highest  ability  have  therefore  regarded  such  assignments 
as  occupying  a  very  special  position,  and  have  applied  to 
them  a  special  rule  in  determining  their  order  of  priority. 

§  694.  I.  Notice  by  the  Assignee.  —  The  reasons 
which  prevail  between  the  assignee  and  the  debtor  or 
the  holder  of  the  fund  on  the  one  hand,  or  subsequent 
assignees  on  the  other,  do  not  prevail  between  him  and 
the  assignor.  It  is  therefore  settled  that,  to  render  the 
assignment  valid  and  perfect  as  against  the  assignor  him' 
self^  —  that  is,  to  give  the  assignee  a  complete  claim  upon 
the  fund  and  right  of  action  as  against  the  assignor, — no 
notice  of  the  assignment  need  be  given  to  the  debtor, 
trustee,  or  other  holder  of  the  fund.^  The  same  is  true, 
according  to  many  decisions,  with  respect  to  those  who 
''stand  in  the  shoes  of  the  assignor,  namely,  his  judg- 
ment creditors,  and  mere  volunteers  under  him.* 

§  695.  English  Rule  —  Priority  Determined  by  Notice 
to  the  Debtor  Party.  —  The  rule  is  firmly  established  in 
England  that,  as  against  subsequent  assignees  for  a  vaU 
uable  consideration,  a  notice  to  the  debtor,  trustee,  or 
holder  of  the  fund  is  necessary,  in  order  to  perfect  the 

sent  to  all  who  pat  questions  to  them  responsible,  in  some  respects,  for  the 

that  the  fund  remains  the  sole  abso-  easily  foreseen  consequences  of  their 

lute  property  of  the  proposed  vendor,  neffhgenoe." 

These  inconveniences   and  mischiefs  ^^diok  ▼.  Gandell,  1  De  G^z,  IL 

are  the  natural  consequences  of  omit-  ft  G.  763,  780»  per  Lord  Tmro;  In  re 

ting  to  give  notice  to  trustees.     To  Way's  Trusts,  2  Be  Gez,  J.  &  S.  366; 

give  notice  is  a  matter  of  no  difficulty;  Donaldson  v.  Donaldson,  Kay,  711. 

and  whenever  persons,  treating  for  a  '  Beavan  v.  Lord  Oxford,  6  De  Gez, 

chose  in  action,  do  not  give  notice  to  M.  ft  G.  492;  Eyre  v.  McDowell,  9 

the  trustee  or  executor,  who  is  the  H.  L.  Cas.  619,  642,  652;  Kinderley  v. 

legal  holder  of  the  fund,  they  do  not  Jervis,   22    Beav.    1;    Scott  ▼.   Lord 

perfect  their  title;  they  do  not  do  all  Hastings,  4  Kftv  ft  J.  633;  Pickering 

that  is  necessary  in  order  to  make  the  v.   Ilfracombe  R'y,  L.  B.  3  Com.  P. 

thing  helong  to  them  in  preference  to  235;  Crow  T.  Robinson,  L.  B^  8  Com. 

all  other  persons;  and  they  become  P.  264. 
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assignment  and  render  it  valid  and  effectual.^    Among 

successive  assignees  of  the  same  thing  in  action  who 
have  paid  a  valuable  consideration,  the  mere  order  of 

^  This  role  and  the  reasons  for  it  were  right  attach  npon  the  thing  whioh  is 
most  forcibly  stated  by  Sir  Thomas  the  subject  of  the  contract,  it  is  ne- 
Plamer,  M.  K.,  in  the  leading  case  of  cessary  to  give    notice;    and    unless 
I>e&rle  v.  Hall,  3  Rubs.  1,  from  which  notice  is  given,  yon  do  not  do  that 
a  quotation  has  already  been  made,  which  is  essential  in  all  cases  of  trans- 
He  said  (pp.  2(X-23):  "The  ground  of  fer  of  personal  property.    The  law  of 
this  claim  u  priority  of  time.    They  England  has  always  been,  that  per- 
rely  npon  the  known  maxim,  which  soiuil  property  puses  by  delivery  of 
in  many  cases  regulates  equities, .  Qui  possession;  and  it  is  possession  which 
frior  eH  tempore^  potior  est  Jure.    If  determines  the  apparent  ownership. 
D^  the  first  contract  all  the  thing  is  If  yon,  having  the  right  of  possession, 
giTsn,  there  remains  nothing  to  be  the  do  not  exercise  that  right,  but  leave 
snbjeet  of  the  second  contract^  and  another  in  actual  possession,  you  en- 
priority  must  decide.    But  it  cannot  able  that  person  to  gain  a  fslse  and 
be  contended  that  priority  in  time  delusive  credit,   and   put   it   in   his 
most  decide,  where  the  legal  estate  is  power  to  obtain  money  from  innooent 
outstanding.     For  the  maxim,  as  an  parties  on  the  hjrpothesis  of  his  being 
equitable  rule,  admits  of   exception,  the  owner  of  that  which  in  fact  be- 
and   gives    way  when   the    question  longs  to  you.     Possession  must  fol* 
does  not  lie  between  bare  and  equal  low  right;  and  if  you,  who  have  the 
equities*     If  there  appears  to  be,  in  right»  do  not  take  possession,  you  do 
respect    of    any  circumstance    inde-  not  follow  op  the  title,  and  are  re* 
pendent  of  priority  of  time,  a  better  sponsible  for  the  consequenoea     It  is 
title  in  the  subsequent  purchaser  to  true  that  a  chose  in  action  does  not 
eaU  for  the  legal  estate,  than  in  the  admit  of  tangible,  actual  possession, 
purchaser  who  precedes  him  in  date.  But  in  Kyalf  ▼.  Rowles,  1  Yea  Sr. 
the  case  ceases  to  be  a  balance  of  348,  1  Atk.  165,  the  judges  held  that 
equal    equities,    and    the    preference  in  the  case  of  a  chose  in  action  yon 
which  priority  of  date  might  other-  must  do  everything  towards  having 
wise  have  giyen  is  done  away  with  possession  Which  the  subject  admits; 
and  counteracted.     The  question  here  you  must  do  that  which  is  tantamount 
is,  not  which  assignment  is  first  in  to    obtaining    possession,  by  placing 
date,  but  whether  there  is  not,  on  the  every  person  who  has  an  equitable  or 
part  of  Hall,  a  better  title  to  call  for  leji^al  interest  in  the  matter  under  an 
the  legs!  estate  than  Dearie  or  Sheer-  obligation  to  treat  it  as  your  property, 
lag  can  set  up.    Or  rather,  the  ques-  For  this  purpose  you  must  give  notice 
tion  is.  Shall  these  plaintifiGi  now  have  to  the  legal  holder  of  the  fund;  in  the 

2 [ui table  relief,  to  the  injury  of  HallT  "  case  of  a  debt,  for  instance,  notice  to 
e  shows  that  the  failure  of  D.  or  S.  to  the  debtor  is,  for  many  purposes,  tan- 
give  notice  was  negliffence;  from  this  tamount  to  possession.  If  you  omit 
negligence  all  the  doubt  and  difficulty  to  give  that  notice,  you  are  guilty  of 
haye  arisen;  and  it  is  not  equitable  the  same  degree  and  species  of  neglect 
that  they  should  take  advantage  of  as  he  who  leaves  a  personal  chattel  to 
their  own  nesligence,  —  should  obtain  which  he  has  acquired  a  title  in  the 
a  benefit  as  the  result  of  their  neglect,  actual  possession  and  under  the  abso- 
He  then  adds  (p.  22):  "They  say  that  lute  control  of  another  person."  This 
they  were  not  bound  to  give  notice  to  course  of  reasoning  is,  as  it  seems 
the  trustees;  for  that  notice  does  not  to  me,  completely  unanswerable;  the 
form  part  of  the  necessary  conyeyance  special  rule  concerning  notioe  results 
of  an  equitable  interest.  I  admit  that  from  it  as  an  irresistible  conclusion. 
if  yon  mean  to  rely  on  contract  with  No  other  rule  within  the  entire  range 
the  individuid,  you  do  not  need  to  of  equity  jurisprudence  rests  upon  a 
give  notice;  from  the  moment  of  the  more  solid  foundation  of  argument^ 
contract  he  with  whom  you  are  deal-  or  is  mors  intrinsically  just  and  rea* 
ittg  is  personally  bound.  But  if  you  sonabla 
A  to  go  further,  and  to  make  your 
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time  does  not  necessarilj  determine  the  priority;  the  as- 
signee in  good  faith  and  for  valae  who  first  gives  a  notice 
obtains  a  precedence  over  the  others,  even  though  they 
may  be  earlier  in  time.  The  equities  of  the  successiye 
assignments  being  otherwise  equal,  the  priority  among 
them  is  determined  by  the  order  of  the  notices,  rather 
than  by  the  order  of  their  dates.  Giving  notice  is 
regarded  as  equivalent,  or  at  least  analogous,  to  the  act  of 
taking  possession.  The  rule  thus  formulated  is  applied 
to  assignments  of  ordinary  things  in  action  by  the  cred- 
itor party,  including  shares  of  stock  in  a  company,  insur- 
ance policies,  and  the  like,  to  assignments  of  a  fund  held 
under  a  trust  by  the  cestui  que  trusty  and  to  equitable 
assignments  of  a  fund  by  the  person  entitled  thereto, 
and  the  notice  should  be  given,  in  the  first  class  to  the 
debtor,  in  the  second  to  the  trustee,  and  in  the  third  to 
the  holder  of  the  fund.^    It  should  be  carefully  observed. 

'  Dmrle  t.  Hall,  8  Robs.  1;  Lore-  auignment  by  the  euiui  que  tnul  op- 
ridge  ▼.  Cooper,  3  Rms.  81;  affirmed  erates  aa  a  notice,  and  gi^ea  the  fint 
on  appeal,  by  Lord  Lyndhnrst,  8  Rats,  assignee  a  priority  oyer  a  aeoond  as- 
4S-60;  Ryall  t.  Rowles,  1  Ves.  Sr.  aignee,  who  afterwards  aerred  a  formal 
348;  1  Atk.  165;  2  Lead.  Gas.  Eq .,  4th  notice);  see,  per  contra,  Edwards  t. 
Am.  ed.,  1633,  1579;  Foster  y.  Black-  Martin,  L.  R.  1  Eq.  121,  and  In 
stone,  1  Mylne  &  EL  297;  9  Bligh,  re  Brown's  Trasts,  L.  R.  5  Eq.  88, 
N.  S.,  332,  Sr76;  Menx  ▼.  Bell,  1  Hare,  which  must  be  regarded  as  overmledy 
73,84,85;  Saffi>onetc.  Soc.  y.  Rayner,  so  far  as  they  differ  from  Lloyd  t. 
L.  R.  14  Gh.  Div.  406  (what  is  a  suffi-  Banks,  L.  R.  3  Ch.  488;  Bridge  ▼. 
cient  notice  to  trustees);  Li  re  Fresh-  Beadon,  L.  R.  8  Eq.  664,  667;  In 
field's  Tmsts,  L.  R.  11  Ch.  Dir.  198,  re  Atkinson,  2  De  Gez,  M.  ft  G.  140; 
200,  202,  per  Jessel,  M.  R.  (rule  ap-  In  re  Barr's  Trusts,  4  Kay  &  J.  219; 
plied  when  the  second  assignee  of  a  Thompson  ▼.  Speirs,  13  Sim.  469; 
trust  fund,  who  gave  the  first  notice  to  Martin  r.  Sedgwick,  9  Beay.  333. 
the  trustee,  took  his  assignment  from  The  time  of  giving  the  notice  may  be 
the  executors  of  the  cestui  que  trust,  material.  If  it  is  given  to  a  trustee 
the  first  assignee  having  taken  directly  before  the  fund  comes  into  his  poesea- 
irom  the  e^«^tii  que  trust  himself);  Ex  sion,  or  before  the  trust  relation  exists, 

rte  Garrard,  L.  R.  5  Ch.  Div.  61;  it  will  be  wholly  nugatory,  while  a 

R.  4  Ch.  Div.  101  (the  trustee  him-  subsequent   notice    given   after    the 

self  the  assiffuee);  Addison  v.  Cox,  trust  relation  commences,  or  after  the 

L.  R.  8  Oh.  76,  79,  per  Lord  Selborne  fund  comes  into  the  trustee's  hands, 

(a  creditor  aasigned  the  money  due  will  be  operative:  Somerset  v.  Cox,  33 

to  two  different  persons  successively;  Beav.   634;  Webster  v.  Webster,   31 

these  two  assignees  gave  ehnuUaneous  Beav.  393;  Addison  v.  Cox,  L.  R.  8  Ch. 

notices  to  the  debtor;  held,  that  the  76;  BuUer  v.  Plunk ett,  I  Johns,  k  BL 

first  assiffuee  had  priority  over  the  441.    If  simultaneous  notices  are  given 

second);  Lloyd  v.  Banks,  L.  R.  8  Ch.  by  two  assi^ees,  the  one  who  is  earlier 

488,  490,  per  Lord  Cairns,  reversing  in  date  will  have  precedence:    Cal- 

Uovd  V.  Banks,  L.  R.  4  Eq.  222  (ac-  isher  v.  Forbes,  L.  R.  7  Ch.  109;  Ad- 

tuM  knowledge  by  the  trustee  of  a  first  dison  v.  Cox,  L.  R.  8  Ch.  76, 79.  Wher- 
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howeveTi  that  to  enable  a  subsequent  assignee  to  obtain  a 
priority  in  this  manner,  by  giving  the  first  notice  to  the 
debtor  or  legal  holder,  he  must  be  an  assignee  in  good 
faith  and  for  a  valuable  consideration.  If  he  parted 
with  no  consideration,  he  is  a  mere  volunteer,  and  stands 
in  the  same  position  as  his  assignor.  If  he  had  notice 
of  the  earlier  assignment,  then  he  took  subject  thereto. 
The  rule  thus  established  by  the  uniform  course  of  de» 
cision  in  England  has  been  adopted  in  a  portion  of  the 
American  states.'  It  has  been  rejected  by  the  courts  of 
oth»  states,  which  hold  that  among  successive  assign* 
ments  of  things  in  action  the  order  of  time  controls.' 

§  696.  To  Whom  the  Notiee  should  be  Oiven.— Notice 
may  be  given  to  the  debtor,  trustee,  or  holder  of  the  fund, 
either  in  writing  or  verbally,  if  the  latter  form  is  explicit, 
definite,  and  certain.'  Notice  to  one  of  two  or  more  co« 
trustees  or  joint  debtors  is,  in  general,  notice  to  all,  but 
it  ceases  to  be  operative  when  such  trustee  or  debtor  dies. 


eT«r  an  awiffiiM  •arlier  in  tim«  ham  Oayofo  Sar.  Inst.  t.  FaUowi,  6  Cold, 

dona  aU  in  hu  powar  towardi  taking  407;  Clodf alter  t.  Cox,  1  Snaed,  890; 

poMBiiion  or  perfecting  his  title*  he  MoWilliams  r.  Webb,  32  Iow%  677; 

win  retain  his  priority:  Feltham  t«  Murdoch  r.  Finney,  21  Mo.  188.     [To 

Clark,  1  De  Oex  A  S.  307;  Langton  the  same  effect,  see  Laclede  Bank  r. 

T.  Horton,  1  Hare,  649.     [See  also,  to  Schnler,   120  U.  8.  611;   Switier  t. 

the  same  effect,  the  following  recent  No£&inger,  82  Va.  618.] 
Knglish  eases:  Mntnal  Life  Lis.  Co.  r.        *  Thayer  ▼.  Daniels,  113  Mess.  129; 

Langley,  Lb  R.  26  Ch.  Div.  686;  John*  Bohlen  r.  Clereland,   6  Mason,  174; 

stone  T.  Cox,  L.  R.  16  Ch.  Dir.  671;  Warren  r.  CopeUn,  4  Met  694;  Diz 

Soci^t^  G4n<rale  de  Paris  r.  Walker,  ▼.  Cobb,  4  Mess.  608,  611;  Wood  t. 

L.  R.  11  App.  C.  20;  affirming  14  Q.  &  Partridge,  11  Mass.  488,  491;  LitUe- 

424;  Earl  of  Sheffield  r.  London  J.  St.  field  t.  Smith,  17  Me.  327;  Stevens  r. 

Bank,  JL  R.  13  App.  C.  333.]  Stevens,  1  Ashm.  190;  United  Stotea 

A  Spain  ▼.  Hamilton's  ExV,  1  WalL  t.  Vaaghan,   3  Binn.   894;    Mnir  r. 

604,   624;    Campbell  t.  Day,   16  Vt.  Schenck,   3  Hill,  228;   Beckwith  t. 

668;  Barney  t.  Douglas,  19  Vt  98;  Union  Bank,  9  N.  T.  211;  Kennedy  t. 

Ward  T.  Morrison,  26  Vt  593;  Loomis  Parke,  17  N.  J.  Eg.  415;    [Fairbanks 

T.  Loomis,  26  Vt   198.  204;  Dale  r.  t.  Sargent,  104  N.  Y.  108;  68  Am.  Rep. 

Ktmpton,  46  Vt  76;  Barron  r.  Porter,  490.] 

44  Vt  687;  Bishop  ▼.  Holcomb^  10  *In  re  Tichener,  35  Bear.  317; 
Conn.  444;  Adams  t.  Leavens,  20  Browne  v.  Savage,  4  Drew.  635,  640. 
Conn.  72;  Foster  ▼•  Mix,  20  Conn.  Notice  cannot  be  given  by  a  m^re  coa- 
395;  Van  Bnskirk  v.  Hartford  etc.  versation:  Saffron  etc.  Soc.  v.  Ray* 
Ins.  Cou,  14  Conn.  141,  144;  86  Am.  ner,  L.  R.  14  Ch.  Div.406;  InreTiche- 
Dec.  473;  Harropv.  Landers  etc.  Co.,  ner,  35  Beav.  317.     How  far  a  notice 

45  Conn.  561;  Jndah  v.  Judd,  5  Day,  to  attorneys  of  a  tniatee  is  operative: 
5.34;  Woodbridge  v.  Perkins,  3  Day,  See  Saffron  etc.  Soc.  v.  Ray  ner,  L.  R. 
384;  Dews  v.  Olwill,  3  Baxt  432;  14  Ch.  Div.  406;  VVilles  v.  Greenhill, 
Flickey  v.  Loney.  4  Baxt  169;  Hob-  29  Beav.  376,  .387,  392;  Rickards  ▼• 
•on  V.  Stevenson,  1  Tenn.  Ch.  203;  Gledstanes,  3  Giff.  298. 


§  697  EQUITY  JURISPRUDENCE.  970 

or  such  trustee  gives  up  his  position.^  Where  shares  of 
stock  in  a  business  corporation,  or  policy  of  insurance, 
are  assigned,  the  notice  required  by  the  general  rule 
should  be  given  to  a  managing  officer  of  the  company.' 
If  a  fund  is  subject  to  successive  trusts,  the  notice  should 
be  given  to  the  trustee  who  has  it  under  his  actual  control.* 
§  697.  The  Bole  does  not  Apply  to  Assignments  of 
Equitable  Interests  in  Land. — Where  a  debt  has  been  as- 
signed, and  the  debtor  refuses  or  fails  to  pay  it,  no  notice 
of  such  non-payment  is  required  to  be  given  to  the  as- 
signor, in  order  that  he  may  be  made  liable;  the  rules 
concerning  notices  to  indorsers  of  negotiable  paper  do 
not  apply.*  Finally,  the  special  rule  requiring  a  notice  to 
the  trustee  or  other  holder  of  the  legal  title,  in  order  to 
settle  the  priority  among  successive  assignees,  is  con- 
fined to  transfers  of  personal  property,  debts,  money 
claims  arising  from  contracts,  funds,  and  the  like;  it 
does  not  extend  to  nor  embrace  assignments  of  any  equi- 
table estates  or  interests  in  land.  These  latter  are  gov- 
erned by  the  more  general  rules  concerning  priority, 
already  stated.* 

'  MeuzT.  Bell,  1  Hare,  73;  Ez^rte  ear«>  of  a  sbip  giTen  to  the  master 

Rogers,  8  De  Gex,  M.  ft  G.  271;  Tim-  haeueen  held  sufficient,  when  followed 

•on    T.    Ramsbottom,    2    Keen,    35;  by  other  steps,  to  perfect  the  title  of 

Willes  T.  Greenhill,  29  Bear.  376,  387;  the  assip^nee:    Ijangton  r.  Horton,  1 

Wise  T.   Wise,   2   Jones  k  L.   403.  Hare,  649;  3  Bear.  464. 
Where  the  trustee  is  himself  the  as-        *  Bridge  t.  Beadon,  L.  R.  3  Eq.  664. 
•ignee  from    his  cestui  que  trust,  no        *  Glyn  ▼.  Hood,  1  De  Gez,  F.  ft  J. 

farther  notice  is  necessary  to  gain  pri-  834. 

ority  over  a  subsequent  assignee:  £z        *  See  ante,   §§  682,   683;  Jones  ▼. 

parteGarrard,  L.  R.  6  Ch.  Div.  61;Ii.  R.  Jones,  8  Sim.  633;  Wiltshire  v.  Rab- 

4Ch.  Div.  101;  Elder  ▼.  Maclean,  3  bitts,  14  Sim.  76;  Wilmot  t.  Pike,  5 

Jar.,  N.  S.,  284.    If  one  of  several  co-  Hare,  14;  Lee  v.  Howlett,  2  Kay  ft  J. 

trustees  is  also  a  beneficiary,  and  assigns  531;  McCreight  v.   Foster,  L.   R  5 

his  interest  to  a  third  person,  a  notice  Ch.  604,  610,  611.     In  this  ease  the 

to  the  other  trustee  is  requisite;  but  if  rendee  in  a  contract  for  the  sale  of 

he  assigns  to  one  of  his  fellow-trustees,  land  had  ai;rced  to  assign  the  contract 

no  notice  is  necessary  as  long  as  that  to    A,   and    A  save  notice  of    such 

trustee  dives:    Browne  v.    Savage,  4  agreement    to    the    vendor.     It    was 

Drew.  635;  In  re  Selby,  8  De  Gex,  M.  held    by    Lord    Hatherley  that    the 

ft  G.  271;  Willes  V.  Greenhill,  29  Beav.  render  might,  notwithstanding  such 

876,  387,  391 ;  Comm'rs  v.  Harby,  23  notice,  receive  payment  of  the  iMdanoe 

Beav.  508.     These  decisions  seem  to  of  the  price  and  convey  the  land  to 

be  based  upon  mere  verbal  logic.  the  original  vendee;  the  notice  did 

'  Thompson  v.  Speirs,  13  oim.  469;  not  affect  the  rights  of  the  original 

Edwards  v.  Martin,  L.  R.  1  £q.  121;  contracting    parties.    An    agreement 

Martin  v.    Sedgwick,   9    Beav.    333.  to  assign  would  be  treated  in  equity 

Kotice  of  the  assignment  of  a  future  as  an  assignmenti 
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g  698.  n.  Diligence  of  the  Assignee.  —  Irrespective  of 
any  requirement  to  give  notice  in  order  to  obtain  a  pri- 
ority,  the  duty  rests  upon  all  assignees  of  things  in  action 
to  use  reasonable  diligence  in  perfecting  their  titles  or 
enforcing  their  rights.  Even  where  the  rule  concerning 
notice  to  the  debtor  or  trustee  has  not  been  adopted, 
an  assignee  who  had  otherwise  the  priority  may  lose  it 
through  his  lachesi  as  against  a  subsequent  purchaser  in 
good  faith  and  for  value  who  has  been  injured  by  the 
negligence.^    It  may  be  said,  in  generalj  that,  in  order  to 

'  Spain  T.  Hamiltoii,  1  W«IL  604.  Corconn.    The  opinion  of  the  oonrt, 

8ee^  as  illnstrations  crif  inch  neglect  per  Catron,  J.,  said:  "Annming  that 

and  of  iti  coneeqnenoeei  Jndton  t.  both  lete  of  aesignmenti  are  alike  fair, 

Corcoran,   17  How.   612;  Mercantile  and  originally  stood  on  the  same  bona 

Ins.  Co.  ▼.  Corcoran,  1  Gray,  76;  Rich*  Jtde  footing,  the  mle  of  necessity  is, 

arda  ▼.  Griggs,  16  Mo.  416;  67  Am.  that  the  assiffnor  having  parted  wiUi 

IVio.  240;  FraWs  Appeal,  76  Pa.  St.  his  interest  by  the  first  assignment, 

42;  Fisher  t.  Knox,  13  Pa.  St.  622;  the  second  assignee  could  take  noth* 

63  Am.  Dec.  503;  Maybin  t.  Kirby,  4  ing;  and  aa  he  represents  the  assignor, 

lUch.  Eq.  105;  fOshom  t.  Mcdelland,  is  bound  by  the  equities  imposed  on 

43  Ohio  St.  284.]    The  rale  that  a  the  latter;  and  hence  has  arisen  the 

■nbaeqnent  assignee  of  a  pare  thing  in  maxim  in  such  cases,  that  he  who  is 
action  will  be  protected  by  a  court  of  '  first  in  time  is  best  in  right.    But  this 

equity  in  any  advantage  which  he  haa  general  rale  has  exceptions.**   He  then 

gained  by  his  own  diligence,  or  by  the  states  the  facts  as  ffiven  above,  and 

neglect  of  a  prior  assignee,   is  well  proceeds:  "Corcoran  sassiffnment was 

illnatrated  by  the  case  of  Judson  Y,  fair,  and  without  knowledge  of  Jud- 

Corooran,  17  How.  612.    One  W.  had  son'a    And  assuming  Judson's  to  be 

a  olatm  against  Mexico,  which  became  fair  also,  and  that  no  negligence  could 

the  sabjetot  of  adjustment  and  award  be  imputed  to  him,  then  the  case  is 

by    commissioners    acting    under    a  one  where  an  equity  was  successiyely 

treaty.     In    1845,  W.   assigned  this  assigned  in  a  chose  in  action  to  two 

daim  to  Judson,  who  kept  the  trans*  innocent  persons  whose  equities  are 

fer  aeoret,  gave  no  notice  of  it  to  an^  e^uaL     Here  Corcoran  has  drawn  to 

one,  and  took  no  steps  whatever  until  his  equity  a  legal  title  to  the  fund, 

1851,    when   he   brought   this   suit,  which  legal  title  Judson  seeks  to  set 

After  the  assignment  to  Judson,  W.  aside,     liow,  nothing  is  better  settled 

assigned  the  daim  to  Corcoran,  who  than  that  this  cannot  be  done.     The 

had  no  knowledge  or  notice  whatever  eqnitiea  being  equal,   the  law  must 

of    the  prior  transfer.     He  at   once  prevaiL     There  are  other  objections 

eommnnicated  a  formal  notice  of  his  to  the  case  made  by  Judson,  growing 

assignment  to  the  United  States  Secre-  out  of  the  negligence  on  his  part  in 

tary  of  State,  which  notice  was  filed  not   presenting    his  assignment   and 

with  other  papers  in  the  case;  he  ap-  claim  of  property  to  the  state  depart- 

peared  and  prosecuted  the  claim  he*  ment,  so  as  to  notify  others  of  the 

fore  the    treaty  commissioners,   and  fact.    The  assignment  was  held  up, 

obtained  an  award  in  his  favor  as  the  and  operated  as  a  latent  and  lurking 

assignee  of  W.     During  all  these  pro*  transaction,  calculated  to  circumvent 

cee£ngs  Judson  did  not  interpose  any  subsequent  assigneee,  and  such  would 

claim  nor  appear  before  the  commis-  be  its  effect  on  Corcoran,  were  priority 

sioners.    After  the  award  in  1851  he  accorded  to  it  by  our  decree.     It  is 

brouffht  this  suit  against  Corcoran  to  certainly  trae,  as  a  general  rale,  as 

establish  his  own  prior  right,  and  to  above  stated,  that  a  purchaser  of  a 

recover   the   amount   awarded    from  chose  in  action,   or  of  an  equitable 


I  698  XQUITT  JUBISPBUDBNCB.  972 

protect  himself  against  subsequent  transfer  by  tbe  as- 
signori  where  a  notice  is  not  given  to  the  debtor  or  the 
holder  of  the  legal  interest,  the  assignee  should  obtain  a 
delivery  and  possession  of  the  written  instrument,  which, 
in  ordinary  language,  constitutes  the  thing  in  action, 
which  embodies  and  is  the  highest  evidence  of  the  exist- 
ing  demand;  or  when  such  delivery  and  possession  are 
impossible  from  the  very  nature  of  the  subject-matter, 
that  he  should  take  all  the  steps  permitted  by  the  law 
which  are  equivalent  to  actual  possession.'    The  quea- 

titl#,  mutt  abid«  by  the  owe  of  tha  ,To  this  gwieral  doctrine  it  mamonmom 

person  from  whom  he  buys,  and  will }  oertain  ezoeptions,  And  carefiilly  die- 
only  be  entitled  to  the  remedies  of  the  j ,  tingiiishes  toe  ea[tent  of  these  exoep- 

seller;  and  yet  there  may  be  cases  in  ^  tions.  They  are  as  follows:  1.  Wbers 
which  a  purchaser,  by  sustaining  the  r  the  seoond  assignee,  in  good  faith,  and 

eharaoter  of  a  bona^de  assignee,  will  |  without  notice  of  tiie  prior  ontstajid- 

be  in  a  better  situation  than  the  per-  ing  equity,  protects  or  supports  his 

son  was  from  whom  he  bought."    He  own  interest  by  obtaining  a  legal  title 

then  gives  as  an  illustration  the  ease  or  legal  position;  2.  Where  the  eeoond 

of  a  subsequent  assignee  who  Aos  given  assip^nee,   although   holdins    only  an 

notice  to  the  debtor,  while  the  first  equitable  interest^  took  withont  notice 

assignee  has  omitted  to  do  so,  according  of  the  prior  ontBtanding  $eerei  eqvilfy, 

tothesetUed  English  rule,  citing  Dearie  and  through  the  laches  of  the  third 

T.  Hall,  3  Russ.  1,  and  other  decisions,  person  in  delay  ing,  or  other  similar 

and  adds:   "And  the  same  principle  conduct,  or  through  his  own  diligence^ 

of  protecting  subsequent  6oiia/d«  pur-  the  second  assignee  has   ac(|nu«d  a 

chasers  of  choses  in  action,  against  position  of  advantage,  so  that  it  wonM 

latent  outstanding  equities  of  which  be  inequitable  to  deprive  him  of  snoh 

they  had  no  notice,  was  maintained  in  advantage.    In  these  cases,  the  general 

this  court  in  the  case  of  Bayley  v.  doctrine  that  an  assignment  is  subject 

Greenleaf,  7  Wheat.  46.    That  was  an  to  outstanding  equities  of  third  per- 

outstanding  vendor's  lien,  set  up  to  sons  does  not  apply.    These  consider- 

defeat  a  deed  made  to  trustees  for  the  ations  would  go  far  to  reconcile  tlie 

benefit  of  the  vendee's  creditors.    The  conflict  of  decision  described  in  snbse- 

court  held  it  to  be  a  secret  trust;  and  quent  paragraphs  and  notes, 
although  to  be  preferred  to  any  other        ^  ^I"^^  ^*  ^^lo>»  1  ^m«  8r«  SiS, 

subsequent  equity  unconnected  with  a  352;  Pinkerton  r.  Manchester  etc.  R. 

legal  advantage,  or  equitable  advan-  B.,  42  N.  H.  424.    Thus  between  two 

tage  which  gives  a  superior  claim  to  successive  assignees  of  a  written  thing 

the  legal  title,  still,  it  must  be  post-  in  action,  such  as  a  policy  of  insurance, 

poned  to  a  subsequent  equal  equity  a  bond,  etc.,  both  in  good  faith  and 

coonected  with  such  advantage."  The  otherwise    equal,  the  one    to  whom 

exact  force  of  this  decision  should  be  possession  of  the  instrument  has  been 

carefully  apprehended.     It  certainly  actually  delivered  will  obtain  the  prs- 

is  not  an  authority,  as  has  sometimes  cedence:   Anchor  v.  Bank  of  England, 

been  claimed,  for  the  theory  that  as*  Doug.  637,  639;  Wells  t.  Archer,  10 

signments  of  things  in  action  are  never  8ei]g.   &  R.  412;  13  Am.  Dec  682; 

subject  to  outstanding  equities  in  favor  Ellis  v.  Kreutsinger,  27  Mo.  811;  72 

of  third  persons,  but  only  to  those  in  Am.  Dec.  270. 

favor  of  the  debtor.  On  the  con-  On  the  same  principle,  if  between 
trary,  it  asserts  in  clear  and  express  two  successive  assignees  of  an  eqnita- 
terms  the  general  doctrine  that  assign-  ble  interest,  otherwise  equal,  the  sob- 
men  ts  of  choses  in  action  are  subject  sequent  one  acquires  the  lend  title  or 
to  such  equities,  even  though  latent,  legal  advantage^  he  thereby  obtains 
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tiona  as  to  priority  of  right  may  arise  between  the 
assignee  and  a  jodgment  creditor  of  the  assignor  or  a 
subsequent  purchaser  from  the  assignor.  There  is  a 
clear  distinction  between  these  two  claimants,  since  a 
judgment  creditor  only  succeeds  to  the  rights  of  his 
debtor,  while  a  purchaser  may  acquire  higher  rights. 

S  699.    Assignment  of  Shares  of  Stock — Between  As- 
signee and  Assignor. — The  question  has  very  frequently 
arisen  in  this  country  in  connection  with  transfers  of 
shares  of  stock  in  business  corporations.     The  by-laws' of 
such  companies  generally,  and  even  in  some  states  the 
statutes,  provide  that  an  assignment  of  shares  shall  be 
consummated  and  perfected  by  the  assignee's  surrender* 
ing  the  original  certificate  to  the  proper  officers  of  the 
corporation,  and  receiving  a  new  one  issued  to  himself, 
and  by  a  record  of  the  transaction  entered  in  the  com- 
pany's transfer-books.     It  is  the  common  practice,  how- 
eyer,  to  effect  an  assignment  by  delivering  the  certificate 
to  the  assignee,  with  a  power  of  attorney  indorsed  thereon 
executed  by  the  assignor,  authorizing  the  surrender  to  be 
made  and  all  the  other  steps  to  be  taken  as  prescribed  by 
the  by-laws.     This  method  of  transfer,  according  to  the 
oveTwhelming  weight  of  authority,  clothes  the  assignee 
with  a  full  legal  ownership  as  against  the  assignor,  and 
with  an  equitable  title  and  ownership  valid  at  least  as 
against  the  corporation.^    The  only  important  questions, 

tht  taperiorityt    Ogden  t.   Fitniiii-  Mfg.  Co.  76  N.  T.  365,  371;  82  Am. 

mona,  7  Cranch,  1,  18;  Jndatm  ▼.  Cor*  Bap.  315;  Dann  ▼.  Commeroial  Bank, 

eoru,  17  How.  612;  Downor  t.  Baak»  11  Barb.  6S0;  MeCready  t.  Romsey, 

39  Vt  25,  29.    This  rale  has  bMn  6  Dner,  574;  Peoplo  ▼.   Blmora,  35 

applied  to  mibeeqaent  tranaferees  of  CaL   653;  Farrott  t.  Byert,  40  Cal. 

■hvM  of  itock  who  have  perfected  614;  People  ▼.  Crockett,  9  CaL  1 12;  Mt. 

tbeir  titles  by  a  record  in  the  transfer-  Holly  Co.  t.  Ferree,  17  N.  X  Eq.  1 17. 

^k,  and  by  the  isane  of  a  new  eer*  [See  also  Noble  r.  Tamer,  69  Md.  519; 

tifieate,  as  sffsinst  prior  assignees  who  Clark  t.  German  8aT.  Bank,  61  Misa. 

bsTe  not  taken  these  steps:    Morris  611;  Canlkins  ▼.  Qas  light  Co.,  85 

«to.  Cob  ▼.  Fisher.  9  N.  J.  Eq.  667;  Tenn.  683;  4  Am.  8t  Rep.  786;  Joalyn 

Craig  T.  Vicksbarg,  31  Miss.  216;  and  r.  St  Paul  D.  Co.,  44  Miss.  183;  Noble 

"**  Wra,  §§  712,  715.  t.  Tamer,  69  Md.  519;  Reed  v.  Cope* 

^  ^  N.  Y.  &  N.  H.  R.  R.  T.  Schnyler,  land,  50  Conn.  472;  47  Am.  Rep.  668; 

«H.  T.  30,  80,  per  Daris,  J.;  Comm.  Otis  ▼.  Gardner,  105  III.  436;  Wood's 

Buk  T.  Kortright,  22   Wend.   348;  Appeal,  92  Pa.  St.  379;  37  Am.  Rep. 

M  Aia,  I)e&  317;  Cnshman  ▼.  Thayer  694;  Walker  ▼.  JOetroit  Transit  Co.^ 
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tbereforei  relate  to  the  right  and  priority  of  snch  an  as- 
signee as  against  judgment  creditors  of  the  assignor  and 
subsequent  purchasers. 

§  700.  The  Same  —  Between  Assignee  and  Judgment 
Creditors  of  Assignor.  —  It  has  been  held  by  some  courts 
that  such  a  transfer  of  shares  by  a  mere  delivery  of  the 
certificate  and  power  of  attorney,  without  the  further  steps 
for  completing  the  transaction  on  the  transfer-books,  and 
without  any  notice  thereof  given  to  tJie  company,  is  presump- 
tively fraudulent,  and  therefore  invalid  as  against  judg- 
ment creditors  of  the  assignor.*  A  different  rule,  how- 
ever, must  be  regarded  as  settled  by  the  great  majority  of 
decisions,  which  hold  that  this  mode  of  assignment  is 
valid  as  against  creditors  of  the  assignor,  and  gives  the 
assignee  a  precedence  over  their  subsequent  judgments, 
executions,  and  attachments.* 

47  Mieh.  S3S;  Tounff  t.  Erie  Iron  Co.,  Ives,  81  Conn.  25;  81  Am.  Deo.  161. 
S5  Mich.  Ill;  WilTianu  r.  Colonial  These  oases,  it  will  be  seen,  arose  in 
Bank,  U  R.  7§  Ch.  Dir.  671;  Winter  states  whioh  hare  adopted  the  English 
T.  Montgomery  Q.  L.  Co.,  89  Ala.  544;  rule  concemingnotioeof  an  assignment. 
Nicollet  National  Bank  r.  City  Bank,  Similar  decisions  have  been  made  in 
38  Minn.  85;  8  Am.  St.  Rep.  643.]  Massachusetts,  but  based  entirely  upon 
The  rule  is  concisely  stated  by  Davis,  the  express  language  of  a  statute: 
J.,  in  the  Sohayler  ease,  stipro,  as  fol*  Fisher  t.  Essex  Bank,  6  Gray,  373, 
lows:  *'  Where  the  stock  of  a  corpora*  Blanchard t.  DedhamGas  Co.,  V2 Gray, 
tion  is,  by  the  terms  of  its  charter  213.  The  same  rule  has  been  laid  down 
or  by-laws,  transferable  only  on  its  by  the  courts  in  Calif ornia^  and  is  rested 
books,  the  purchaser  who  receives  a  upon  the  statutes;  these  do  not,  how- 
eertificate  with  power  of  attorney  gets  ever,  materially  differ  from  the  pro- 
the  entire  title,  legal  and  equitable,  as  visions  of  statutes,  eharters,  and  by- 
between  himself  and  the  seller,  with  all  laws  in  other  states:  Weston  t.  Besr 
the  rights  the  latter  possessed;  but  as  River  etc.  Co.,  5  CaL  186;  63  Am.  Dec. 
between  himself  and  the  corporation  he  117;  6  CaL  425,  429;  Naglee  v.  Pacific 
acquires  only  an  equitable  title,  which  Wharf  Co.,  20  Cal.  530,  533;  People  v. 
tUey  are  bound  to  recognize  and  per-  Elmore,  35  Cal.  653,  655. 
mit  to  be  ripened  into  a  legal  title,  '  This  conclusion  is  in  complete  har- 
wiien  he  presents  himself,  before  any  mony  with  the  doctrine  of  those  re- 
effective  transfer  on  the  books  has  cent  English  cases,  cited  ntpra,  §  694^ 
been  made,  to  do  the  acts  required  by  which  hold  that  an  assignment,  c^ 
the  charter  or  by-laws.  ....  UntU  though  wUhoiU  noUce  to  the  de6tor,  or 
those  acts  be  done,  he  is  not  a  stock-  trustee,  has  priority  over  judgment 
holder,  and  has  no  claim  to  act  as  such;  creditors  of  the  assignor.  The  role 
but  possesses,  as  between  himself  and  given  in  the  text  is  sustained  by  the 
the  corporation,  by  virtue  of  the  certi-  following  among  other  decisions:  Mt 
fioate  and  power,the  right  to  make  him-  Holly  Co.  v.  Ferree,  17  N.  J.  Eq.  117; 
self  or  whomsoever  he  chooses  a  stock-  Rogers  v.  N.  J.  Ins.  Co.,  8  N.  J.  Eq. 
holder,  by  the  prescribed  transfer."  167;  Broadway  Bank  ▼•  McElrath,  13 
'Pinkertonv.  Manchester  etc.  R.R.,  N.  J.  Eq.  24;  Commercial  Bank  v. 
42  N.  H.  424;  Shipman  v.  JBtna  Insur-  Kortrisht,  22  Wend.  348;  34  Am.  Deo. 
■noo  Oo.»  29  Conn.  245;  but  see  Colt  v.  817;  McNeil  t.  Tenth  National  Bank, 
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§  701.  The  Same— Between  Assignee  and  Subsequent 
Purchasers. — As  between  such  an  assignee  and  subse- 
quent purchasers,  the  question  is  more  complicated.  I 
think  that  general  language  has  sometimes  been  used  by 
judgeSi  which  indicates  a  confusion  of  mind  with  reference 
to  the  real  situation  of  the  parties,  and  the  possible  cir- 
cumstances which  might  arise  in  the  transaction.  If  the 
holder  of  shares  should  deliver  the  certificate  with  a  power 
of  attorney  executed  by  himself,  it  would  be  impossible 
for  him  to  clothe  a  subsequent  assignee  with  the  same 
indicia  of  ownership,  so  that  the  latter  should  have  a  title 
apparently  equal  to  tHe  former.  On  the  other  hand,  if 
the  holder  of  shares  should  assign  them  verbally  or  by  a 
written  instrument  to  A,  but  without  delivering  the  cer- 
tificate and  power  of  attorney,  and  should  afterwards 
assign  them  in  the  ordinary  manner,  by  delivering  the 
certificate  with  a  power  of  attorney  to  B,  the  apparent 
title  of  the  latter  would  certainly  be  superior  to  that  of  the 
former.  It  does  not  seem  possible,  therefore,  that  a  ques- 
tion of  priority,  on  the  assumption  that  their  equitable 
interests  are  intrinsically  equal,  can  arise  between  two 
successive  assignees  of  the  same  shares  from  the  same 
owner,  where  the  assignment  to  one  of  them  has  been  by 
a  delivery  of  the  certificate  with  a  power  of  attorney.  The 
questions  of  precedence  among  successive  transfers  exe- 
cuted in  such  a  manner  must  arise  in  cases  where  the 
earlier  assignment,  apparently  made  by  and  in  the  name 
of  the  owner,  is  procured  through  fraud,  breach  of  trust, 
or  even  forgery.*    The  discussion  of  this  particular  topic 

46  K.  T.  325;  7  Am.  Rep.  341;  Grymet  875;  Stevem  ▼.  Stevens,  1  Ashm.  190; 

▼.  Hone,  49  N.  Y.  17,  22;  10  Am.  Rep.  Dix  ▼.  Cobb,  4  Mass.  508.     [Bridge- 

813;  Comm.  v.  Watmoogh,  6  Whait.  water  Iron  Co.  v.  Lissberger,  116  U.  8. 

117;  United  States  r.  Vanghan,  3  Binn.  8;  Continental  National  Bank  v.  Eliot 

394;  6  Am.   Dec.  875;  People  v.  El-  National  Bank,  7  Fed.  Rep.  369;  Nicol- 

more,  35  GaL  653;  Dale  t.  Kimpton,  let  Nat.  Bank  ▼.  City  Bank,  38  Mian. 

46  Vt  76  (what  is  sufficient  notice  to  85;  8  Am.  St  Rep.  643.] 

to  the  debtor  to  protect  an  assignee  '  Mt.  Holly  Co.  y.  Ferree,  17  N.  J. 

sgainst  attachments  and  execntions  by  Eq.  117;  Bank  of  Commerce's  Appeal, 

creditors  of  the  assignor;  casual  in-  73  Pa.  St.  59,  64;  Sabin  v.  Bank  of 

formation  or  knowledge  may  be  snffi-  Woodstock,   21   Vt.  353;  McNeil  v. 

cient);    see    also  United    States    ▼.  Tenth  Nat  Bank,  46  N.  Y.  825;  7  Am. 

Vanghan,  3  Binn.  394;  6  Am.  Dec.  Rep.  34  U 
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properly  belongs,  and  will  be  found ,  in  the  next  snbdi* 
yision,  which  treats  of  the  equities  to  which  assignments 
of  things  in  action  are  subject.^ 

§  702.  Notice  to  the  Debtor  Necessaxy  to  Prevent  Sub- 
sequent Acts  by  Him. — Diligence  is  also  necessary  on  the 
part  of  the  assignee,  in  order  to  protect  his  right,  by 
giving  prompt  notice  of  the  transfer  to  the  debtor,  trustee^ 
or  other  holder  of  the  fund.  Until  notice,  actual  or  con* 
structive,  is  received  by  the  debtor  or  trustee,  payment  by 
him  to  the  assignor  would  be  a  valid  payment  of  the 
claim,  and  binding  upon  the  assignee.  The  same  would 
be  true  of  a  release  from  the  assignor  to  the  debtor  or 
trustee,  or  any  other  transaction  between  them  which 
would  operate  as  a  legal  discharge;  it  would  also  be  a  dis- 
charge as  against  the  assignee,  if  done  before  notice.*  It 
is  expressly  provided  in  many  of  the  states  that  a  demand 
in  favor  of  the  debtor,  which  might  be  a  set-off  against 
the  assignor,  not  existing  at  the  date  of  the  assignment, 
but  arising  subsequently,  and  before  notice  to  tlie  debtor^ 
shall  be  a  valid  set-off  against  the  assignee.* 

§  708.  ni.  Assignments  of  Things  in  Action  Subject  to 
Equities. — The  doctrine,  stated  in  its  most  comprehensive 
form,  is,  that  an  assignment  of  every  non-negotiable  thing 
in  action,  even  when  made  without  notice  of  the  defect  to 
the  assignee,  is  subject,  in  general,  to  all  equities  existing 
against  the  assignor.  This  broad  doctrine  has  three  dif- 
ferent applications:  1.  Where  the  equities  are  in  favor  of 
the  debtor  or  trustee;  2.  Where  they  arise  between  suc- 
cessive assignors  and  assignees, — that  is,  in  favor  of  some 
prior  assignor;  8.  Where  they  arise  entirely  in  favor  of 

>  See  Iff/K  §§  707-716.  Reed  ▼.  liarble,  10  ?ki|^  4M;  N.  T, 

>  Bishop  T.  Garcia,  14  Abb.  Pr.p  Life  Ins.  ete.  Oo.  t.  Siaith,  S  BarK 
N.  8.,  69;  *Loomii  ▼.  Loomis,  26  Vt.  Ch.  82;  James  t.  Morer,  2  Oow.  246» 
198;  Campbell  v.  Day,  16  Vfe.  558;  14  Am.  Dee.  475;  Atkusoa  t.  &iib« 
Bider  ▼.  Johnson,  20  Pa.  St.  190;  nells,  60  Me.  440;  Upton  t.  ICoon^  44 
London  t.  Tiffany,  5  Watts  k  S.  867;  Vt.  562;  Oook  r.  lint.  Lis.  Ok,  68 
Stocks  T.  Dobson,  4  De  Gez,  M.  &  G.  AIil  87;  Bnh^ear  t.  West,  7  Pet  M; 
11 ;  Korrish  t.  Marshal],  6  Madd.  475;  Mair  t.  Sohenek,  8  Hfll,  SSS|  88 
Van  Kenren  t.  Oorkins,  66  N.  Y.  77,  Qeo.  688. 
79,80;  Kellogg  T.  Smith,  26  K.  Y.  18;  •  See  ^/hi|  1 7(KL 
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third  persons, — tbe  two  latter  cases  including  what  are 
often  called  latent  equities.  As  these  three  applications 
depend  upon  $omewhat  different  grounds,  and  as  there  is 
not  a  perfect  harmony  of  decision  concerning  them,  it 
will  be  expedient  to  discuss  them  separately,  and  thus  to 
avoid  all  unnecessary  doubt  with  respect  to  the  settled 
rules. 

§  704.  1.  Equities  in  Favor  of  the  Debtor  Party.  — 
The  rule  is  settled,  by  an  unbroken  series  of  authorities, 
that  the  assignee  of  a  thing  in  action  not  negotiable 
takes  the  interest  assigned  subject  to  all  the  defenses, 
legal  and  equitable,  of  the  debtor  who  issued  the  obliga- 
tion, or  of  the  trustee  or  other  party  upon  whom  the 
obligation  originally  rested;  that  is,  when  the  original 
debtor  or  trustee,  in  whatever  form  his  promise  or  obli- 
gation  is  made,  if  it  is  not  negotiable,  is  sued  by  the  as- 
signee, the  defenses,  legal  and  equitable,  which  he  had 
at  the  time  of  the  assignment,  or  at  the  time  when  notice 
of  it  was  given,  against  the  original  creditor,  avail  to  him 
against  the  substituted  creditor.*    This  rule  applies  to  all 

1  See  Pomenj  on  Remedies,  mo.  H^pe,  29  Iow%  839;  Norton  t.  Rom, 

167;  CMlanmn  t.  Edwarda,  32  K.  T.  2  Weeh.  (Va.)  233;  Braahear  r.  Weet, 

483,  4S6,  perWright»  J.t  *'AnaMignM  7  Pet.  608;  Wood  t.  Perry,  1  Barb, 

of  •  choM  in  action,  not  negotiable,  114,  131;  Ainalie  t.  Boynton,  2  Barb. 

takM  the  thing  aaaisned  snbjeet  to  all  268,  263;  Fraata  t.  Brown,  17  Serg.  ft 

the  righta  which  the  debtor  had  ao-  R.  287;  Jordan  r.  Blaok,  2  Murph«  90; 

quired  in  rrapect  thereto  prior  to  the  McKinnie  v.  Rntherford,  1  Dev.  ft  B. 

aasignment,  or  to  the  time  notice  waa  Bq.  14;  Moody  v.  Sitton,  2  Ired.  Eq. 

giren  of  it,  when  there  ia  an  inter*  8^;  Lackay  r.  Curtiaa,  6  Ired.  Eq. 

▼al  betwMn  the  execntion  of  the  trane*  199;  Tnrton  r.  Benaon,  1  P.  Wma. 

ler  and  the  notice."  See  also Inmham  497;  2  Vem.   764;  Colea  t.  Jones,  2 

T.  Diaborongh,  47  N.  T.  421;  Wanzer  Vem.  692;  Priddy  ▼.  Rose,  3  Mer.  86; 

T.  Gary,  76  N.  Y.  626;  Andrews  t.  Gil*  Athensnm  etc.  Soc.  ▼.  Pooley,  8  De 

lespie,  47  N.  T.  487;  Bnsh  t.  Lathrop,  Gex  ft  J.  294;  Stocks  t.  Dobson,  4  De 

23  N.  Y.   636,   638,  per   Denio^  J.;  Gex,  M.   ft  G.   11;   Aberaman  Iron 

Rmym  t.   Kimball,  40  N.  Y.  299;  Works  t.  Wickens,  L.  R.  6  Eq.  486, 

Commereial  Bank  r.  Colt,  16  Barb.  616,  617;  4  Ch.  101;  Graham  r.  John- 

606;  Western  Bank  t.  Sherwood,  29  son,  L.  R.  8  Eq.  36;  Ex  parte  Chorley, 

Barb.  383;  Barney  t.  Grover,  28  Vt.  L.   R.  11  Eq.   167;  In  re  China  etc. 

881;  Kamena  t.  Hnelbig,  23  N.  J.  Eq.  Co.,  L.  R.  7  Eq.  240;  In  re  Natal  etc. 


78;  Bank  t.  Fordyce,  9  Pa.  St  276;  Co.,  L.  R.  8  Ch.  365;  Ex  parte  New 

Ri^ale  T.  Hagy,  9  Gratt  409;  Mar*  Zealand  Bank,  L.  R.  3  Ch.  154;  Honl* 

tm  ▼.  Richardson,  68  N.  C.  266;  An*  ditch  ▼.Wallace,  6  Clark  ft  F.  629;  Rolt 

dMWs  T.  McCoy,  8  Ala.  920;  42  Am.  t.  White,  31    Bear.  620;  Smith  ▼. 

Dae.  669;  Jeffries  ▼.  Evans,  6  B.  Mon.  ParkM,  16  Beav.  116;  Cockell  r.Thylor, 

119;  43  Am.  Deo.    168;  Kleeman  ▼.  )5Beav.  103;  Dibbs  ▼.  Goren,  llBeay. 

~       (e,  63   HI.    482;   Boardman   t.  483.    [See  abo  Pollard  t.  Vinton,  106 
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forms  of  contract  not  negotiable,  and  to  all  defenses  which 
would  have  been  valid  between  the  debtor  party  and  the 
original  creditor.  These  defenses  may  arise  out  of  or 
be  inherent  in  the  very  terms  or  nature  of  the  obligation 
itself,  as  that  it  was  conditional  and  the  condition  has 
not  been  performed  by  the  assignori  failure  or  illegality 
of  the  consideration,  and  the  like;  or  they  may  exist 
outside  of  the  contract,  as  set-off,  payment,  release,  the 
condition  of  accounts  between  the  original  parties,  and 
the  like.  Some  examples  are  given  in  the  foot-note,  by 
way  of  illustration.'    It  is  essential,  however,  that  the 

U.  S.  7;  Cowdenrr.  Vaadenbnrgli,  101  nam  r.  Pbeniz,  60  Mioh.  388;  Goopflr 
U.  S.  675;  Goldthwaito  t.  National  t.  Smith,  76  Mich.  247.]  Other 
Bank,  67  Ala.  649;  East  Birminffhaoi  eases  reach  exactly  the  opposite  con- 
Land  Co.  y.  Dennis,  86  Ala.  665;  7  Am.  elusion,  and  hold  that  the  assignment 
St.  Rep.  73;  Spinning  v.  Snlliran,  48  of  snch  a  mortgage  is  goTemed  hf 
Mich.  5;  McKenna  r.  Kirkwood,  60  the  general  rule:  Kleeman  v.  Frit- 
Mich.  544;  Haydon  r.  Nicoletti,  18  bie,  63  Bl.  482;  Bryant  t.  Viz,  83  VI 
Not.  290:  Reeve  t.  Smith,  113  Ul.  47;  11;  Baily  r.  Smith,  14  Ohio  St.  396; 
Hill  T.  Hoole,  116  N.  T.  302;  Fair-  84  Am.  Dec.  385;  [Scott  ▼.  Maglongh- 
banks  v.  Sargent,  104  N.  T.  116;  66  lin,  133  111  33;  Redin  t.  Branhan, 
Am.  Rep.  490;  Friedlander  r.  T.  ^  P.  43  Minn.  283;  Theyken  v.  Howe  Ma- 
R'y>  130  U.  &  416.]  Upon  the  quea-  chine  Co.,  109  Pa.  St  95;  Earnest  t. 
tiou  whether  the  doctrine  stated  in  the  Hoskins,  100  Pa.  St.  551;  Reinemaa 
text  applies  to  mortgages  given  to  se*  t.  Robb,  98  Pa.  St.  474;  Appeal  of 
cure  negotiable  promissory  notes  —  Mifflin  Co.  Nat.  Bank,  98  Pa.  8t.  150; 
a  form  of  security  very  common  in  Vredenburgh  v.  Burnet,  31  N.  J.  Eq. 
some  states  — the  authorities  are  in  229;  Olds  ▼.  Cummings,  31  HI.  188; 
direct  conflict.  In  one  class  of  decis-  Towner  v.  McClelland,  1 10  IlL  642; 
ions  it  has  been  held  that  where  a  Tabor  v.  Foy,  56  Iowa,  539;  Oater  ▼. 
mortgage  is  given  to  secure  a  negoti*  Miokley,  35  Minn.  245;  Shippen  t« 
able  promisory  note  and  before  ma*  Whittier,  117  HI.  282;  Woodruff  ▼. 
turityof  the  note  it  and  the  mortgage  Morristown  Inst.,  34  N.  J.  Eq.  174.] 
are  assigned  to  a  bona  fidt  purchaser  The  reasoning  of  these  Hlinois  decis- 
for  value,  the  assignment  of  the  mort*  ions  is,  in  my  opinion,  most  in  accord- 
gage  as  well  as  of  the  note  is  free  from  anee  with  tiie  settled  doctrines  of 
all  equities  subsisting  between  the  equity  jurisprudence,  namely,  that  the 
original  parties  in  favor  of  the  mort-  assignment  of  the  mortgage,  whether 
gagor:  Carpenter  v.  Longan,  16  Wall,  it  be  an  incident  of  the  transfer  of  the 
271,  273;  Kenicott  v.  Supervisors,  16  note,  or  be  direct,  is  wholly  equitable, 
WslL  452, 469;  Taylor  v.  Page,  6  Allen,  and  gives  only  an  equitable  title  to  the 
86;  Reeves  v.  Scully,  Walk.  Ch.  248;  assignee,  and  must  therefore  be  subject 
Croft  T.  Bunster,  9  Wis.  503,  509;  to  all  subsisting  equities;  the  doctrine 
Cornell  T.  Hichens,  11  Wis.  353;  Fisher  of  bona  Jlde  purchase  for  ft  valuable 
V.  Otis,  3  Chand.  83;  Martineau  ▼.  consideration  not  applying  to  transfers 
McCollnm,  4  Chand.  153;  Potts  v.  of  mere  equitable  interests.  [InHoag* 
Blackwell,  4  Jones  Eq.  58;  Bloomer  r.  land  v.  Shampanore,  37  N.  J.  Eq.  6^ 
Henderson,  8  Mich.  395;  77  Am.  Deo.  it  is  held  that  an  assignee  of  a  onattel 
453;  Cicotte  v.  Gagnier,  2  Mich.  381;  mortgage,  it  being  a  non-negotiable 
Pierce  v.  Faunce,  47  Me.  507.  [See  instrument,  takes  subject  to  ejristing 
also  Hawley  r.  Bibb,  69  Ala.  52;  Spence  equities.] 

T.  Mobile  etc.  R'y  Co.,  79  Ala.  576;  ^  0/  the  Kmd$  f^  CotOraet,  —  Sharss 

Jacobsen  r.  Dodd,  32  N.  J.  Eq.  403;  and  obligations  of  corporations:    In 

Seals  ▼•  Keddo^  2  Fed.  Rep.  43;  Bar-  re  China  eta.  Ca,  Ih  K  7  Sq.  240;  U 
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equity  in  favor  of  the  debtor  should  exist  at  the  time  of 
the  assignment  or  before  notice  thereof;  after  receiving 

¥•   Natal  eto.  Co.,  L.  R.  3  Ch.  355;  t.  Tiffany,  6  Watte  k  S.  367;  Moon 

£East   Birmingliain  Ia  Ga  t.  Dennis,  t.  Jerns,  2  Coll.  C.  C  60;  Stepheni 

85    AU.   565;    7  Am.   St.  Rep.   73.]  r.  Venables,  30  Beav.  625;  WUles  ▼• 

Boods,  or  bonda  and  mortgages:  Tor-  OreenhiU,  29  Bear.  376;  Cayendish  r. 

ton  ▼.  Benson,  1  P.  Wma.  497;  West-  Oeaves^  24    Bear.  163,  178.     Whero 

«m  Bank  t.  Sherwood,  29  Barb.  383;  money  coming   due  on  a  contract  it 

[HiU   T.  Hoole,   116  N.  Y.   302.]    A  assigned,  the  assignee's  claim  is  sab- 

warehonseman's  receipt:  Commercial  jeot  to  9IX  the  conditions  and  terms  of 

Bank  t.  Colt^  15  Barb.  606.     Assif^n-  the  contract:  Tooth  ▼.  Hallett,  L.  R. 

ment  for  benefit  of  creditors:  Manne  4  Ch.  242;  Myers  r.  United  etc  Ass. 

Bank  t.  Jaonoey,  1  Barb.  486;  Maas  Co.,  7  De  6ex,  M.  ft  G.  112;  Bristow 

▼.  Gk>odman,  2  Hilt   275.    Contract  t.  Whitmore,  9  H.  L.  Gas.  891.    An 

for  the  sale  of  land,  in  an  action  for  a  assignment  by  a  stockholder  of  his 

•pecifio  performance  by  an  assignee  of  shares  or   of  corporation  obligations 

the  Tendee:    Reeves  t.  Kimball,  40  is  subject  to  all  equities  Mid  claims 

If.    Y.   299.     [Requisition  drawn  on  with  respect  thereto  existing  against 

school   fnnds    of   pnblio  school    dis*  him  in  favor  of  the  company  at  tiie 

triot:    Shakespear  r.  Smith,  77  CaL  date  of  the  transfer:  In  re  l&tal  eto. 

638.      Bills   of   lading,    fraudulently  Co.,  L.   R.  8  Ch.  355;  In  re  China 

iasned  by  the  agent  of  the  carrier.  Steamship  Ca,  Ia  R.  7  £q.  240;  [Jen* 

without    reoeiving  the  goods  named  nings  y.  Bank  of  California,  79  Cal. 

therein:    Friedlander  t.  T.  ft  P.  R'y  323;  12  Am.  St  Rep.  145;  Hammond 

Co.,  130  U.  S.  416.  Purchase-money  r.  Hastings,  134  U.  &  401];  Kleeman 

bond,  secured  hy  grantor's  lien:  Gor-  ▼.   Frisbie,   63   111.  482   (assignment 

don  ▼.  Rinff,  76  ViL  694.    County  war-  of  a  mortgage  or  deed  of  trust  given- 

ranto:  Wall  ▼.  County  of  Monroe,  103  to  secure  a  negotiable  promissory  note 

U.  8.  77;  County  of  Ouachite  r.  Wol-  is  subject  to  all  equities);    Parmalee 

oott,  103  U.  S.  559.]  T.  Wheeler,  32  Wis.  429  (assignment 

OjT  D^eiktu*  —  In   an  action  on  a  of  a  judgment  ditto);    Broadman  t. 

bond  and  mortgage  by  the  assignee,  Hayne,  ^  Iowa,  339  (of  an  order  mads 

the  defense  that  they  were  given  on  by  a  bcArd  of  school  trustees);  Downey 

consideration     that     the    mortgagee  v.  Tharp,  63  Pil  St  322  (what  is  not 

should  ^rform  certain  covenante  con-  such  an  equity  or  defense.      Where 

tained  in  a  collateral  agreement  be-  a  demand  has  been  twice  assigned, 

tween  himself  and  the  mortgagor,  and  the  debtor  cannot  set  off  as  against 

that  he  had  wholly  failed  to  periform  the  second  assignee  a  claim  against 

them,  was  sustained:  Western  Bank  the  first).     It  is  held  in  Massachu- 

V.  Sherwood,  29  Barb.  383.     Failure  setts,  under  the  General  Statutes  (c 

or  illegality  of  the  consideration,  or  161,  sec  64),  that  when  the  creditor  as« 

that  the  assigned  obligation  was  given  signs  a  note  and  mortgage  given  as  col* 

as  collateral  security  for  a  debt  which  lateral  security  for  a  debt  after  the  debt 

ha^  been  paid:  Ellis  v.  Messervie,  11  so  secured  had  been  paid,  to  an  assignee 

Paige,  467;  Weaver  v.  McCorkle,  14  for  a  valuable  consideration  and  wlth« 

Serg.  ft  R.  304;  McMuHen  v.  Wenner,  oat  notice,  the  title  of  such  innocent 

16  Serg.  ft  R.  18;  16  Am.  Deo.  543.  assignee  is  not  affected  by  the  fraud 

That  the  bond  or  other  obligation  as«  of  his  assignor,  and  is  therefore  good 

signed  had  been  wholly  or  partially  as  against  the  mortgagor:  Draper  t« 

satisfied:  Simnon  v.  Brown,  68  N.  1.  Sax  ton,  118  Mass.  427.     Also  in  Mo- 

355,  361;  Kelly  v.  Roberts,  40  N.  Y.  Masters  v.  Wilhelm,  85  Pa.  St  218,  it 

432;   Turton  v.  Benson,  1   P.  Wma  is  held  that  the  assignee  of  a  mortgage 

497;   Bolt  t.   White,   31   Beav.   520;  is  not  affected  by  a  collateral  agree- 

Smith  T.  Parkes,   16  Beav.   115;  Ord  meat    between    the    mortgagor    and 

▼.  Whits,  3  Beav.  357.     A  set-off  ex*  mortgagee,  made  at  the  time  of  execut- 

isting  in  favor  of  the  debtor  at  the  ing  the  mortgage,  and  of  which  he  had 

time    of    the    assignment    or    notice  no  notice.    See,  as  further  illustrations 

thereof:  Loomis  v.  Loomis,  26  Vt  198;  of  the  doctrine  stated  in  the  text,  Allen 

Campbell  v.  Day,  16  Vt  558;  Rider  v.  Watt  79  111.284;  Hall  ▼.  Hickman, 

V.  Johnson,   20  Pa.   St  190;  Louden  2  Del.  Ch.  318. 
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notieei  he  cannoti  by  a  paymenti  release,  obtaiuing  a  seU 
offf  or  any  other  act,  diefeat  or  prejudice  the  right  of  the 
assignee.  The  debtor  who  would  have  been  entitled  to 
equities  under  this  rule  mayi  by  a  writing,  or  by  actual 
misrepresentations!  or  by  conduct,  or  even  by  silence 
towards  the  assignee,  estop  himself  from  setting  them  up, 
and  he  may  release  them.^ 

§  705.  Statutory  Provision  —  Codes  of  Procedure.  — 
Since  the  general  doctrine  concerning  the  rights  of  the 
debtor  parties  as  against  assignees  has  been  expressly 
recognized  and  preserved  in  all  the  codes  and  practice 
acts  of  the  states  and  territories  which  have  adopted  the 
reformed  procedure,  it  will  be  proper  to  exhibit,  in  a 
very  brief  manner,  the  results  of  the  judicial  interpreta- 
tion put  upon  these  statutory  provisions,  although  they 
apply  to  legal  as  well  as  to  equitable  actions.  The  pro- 
vision found  in  the  various  codes  is  substantially  as  fol- 
lows: "  In  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  of  the  assignee  shall  be  without  any  prejudice 
to  any  set-off  or  other  defense  existing  at  the  time  of  or 
before  notice  of  the  assignment;  but  this  section  shall  not 

'  As  where  the  maker  of  an  accom*  which  was  actually  without  any  oon- 
modatioa  note  represeute,  to  one  who  sideration,  and  C  bonght  the  aecoritj 
is  about  to  discouDt  it  at  more  than  at  a  laree  discount  (for  sixteen  thon* 
the  legal  rate  of  interest,  that  it  is  sand  dollars)  upon  the  faith  of  a  writ- 
business  paper,  and  thereby  estops  ten  statement  oy  M.  that  the  amount 
himself  from  setting  up  the  defense  of  expressed  in  the  instrument  was  the 
usury  in  its  inception.  Representa-  true  consideration;  held,  that  H.  was 
tion  under  similar  circumstances,  that  estopped  from  asserting  a  want  of 
the  obligation  about  to  be  assiffned  consideration  to  the  full  extent  of  the 
was  given  upon  a  valuable  considera-  face  of  the  bond  and  mortgage:  Oris- 
tion,  would  estop  the  debtor  from  sler  t.  Powers,  81  N.  Y.  57;  37  Am. 
relying  upon  the  actual  want  of  con-  Rep.  475.  See  also,  as  illustrations  of 
sideration  as  a  defense:  In  re  Northern  such  estoppel,  Ashton's  Appeal,  73  Pa. 
etc.  Co.,  L.  R.  10  Eq.  458,  463;  In  re  8t  153,  161,  162;  Twitchell  t.  Me- 
Agra  etc  Bank.,  L.  R.  2  Ch.  391;  In  re  Murtrie,  77  Pa.  St  383;  Scott  ▼.  Sad- 
General  Estates  Co.,  L.  R.  3  Ch.  758;  ler,  52  Fa.  St.  211;  Weaver  r.  Lynch, 
In  re  Blakeley  Ordnance  Co.,  L.  R.  8  25  Pa.  St  449;  64  Am.  Dea  713;  Mo- 
Oh.  154;  Higgs  v.  Northern  etc  Co.,  Mullen  v.  Wenner,  16  Sei^.  ft  £L  18; 
L.  R.  4  Ex.  387;  Watson's  Ex'rs  v.  16  Am.  Dec  543;  Kellogg  v.  Ames,  41 
McLaren,  19  Wend.  557;  Sargeant  N.  Y.  259;  Holbrook  ▼.  N.  J.  Zino 
V.  Sargeant,  18  Vt  371;  Bank  v.  Je-  Co.,  57  N.  Y.  616,  622,  623;  Petrie  t. 
rome,  18  Conn.  443;  Jones  v.  Hardesty,  Feeter,  21  Wend.  172;  Hall  t.  Pur> 
10  Gill  k  J.  404.  Where  A  executed  nell,  2  Md.  Ch.  137;  Foot  v.  Ketchum, 
a  bond  and  mortgage  purporting  to  be  15  Vt.  258;  40  Am.  Dec  678;  King  t* 
for  twenty  thousand  dollars  to  B,  but  Lindsay,  3  Ired.  Eq.  77« 
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apply  to  negotiable  promissory  notes  and  bills  of  ex* 
change  [and  negotiable  bonds:  Ohio,  EansaSi  Nebraska], 
transferred  in  good  faith  and  upon  good  consideration 
before  due/"  In  Ohio,  Kansas,  Nebraska,  and  Washing* 
ton  the  language  is,  **  The  action  of  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  now  al* 
lowed."* 

§  706.  Same  Oontinned. — ^The  defenses  which  this  clause 
admits  should  be  carefully  distinguished  from  counter* 
claims  subsequently  provided  for  by  the  codes.    This  sec- 
tion speaks  of  defenses  which  simply  prevent  the  plaintiff 
from  succeeding,  and  may  be  available  against  an  as- 
signee, as  well  as  against  the  original  creditor.    The 
counterclaim  assumes  a  right  of  action  against,  and  de- 
mands affirmative  relief  from,  the  plaintiff,  and  is  there* 
fore  impossible,  as  against  an  assignee  suing,  if  it  existed 
against  the  assignor.    It  was  not  intended  by  the  codes 
to  alter  the  substantial  rights  of  parties,  but  only  to 
introduce  such  modifications  into  the  modes  of  protect* 
ing  them  as  were  rendered  necessary  by  the  preceding 
section  requiring  the  real  party  in  interest  in  most  cases 
to  be  the  plaintiff.    Taking  the  two  sections  together, 
the  plain  interpretation  of  them  is:  the  assignee  of  a 
thing  in  action  must  sue  upon  it  in  his  own  name,  but 
this  change  in  the  practice  at  law  shall  not  work  any 
alteration  of  the  actual  rights  of  the  parties;  the  defend* 
ants  are  still  entitled  to  the  same  defenses  against  the 
assignee  who  sues  which  they  would  have  had  if  the 
former  legal  rule  had  continued  to  prevail,  and  the  action 
had  been  brought  in  the  name  of  the  assignor,  but  to  no 
other  or  different  defenses.    This  construction  is  now 
firmly  and  universally  established.*    I  have  placed  in  the 

>  New  York  (old  code),  mo.  112;  (now  loOi  5;  WMhington,  mo.  8;  Wyoming^ 

eode^MO. );  Minnaoota,  mo.  27;  Cal-  mo.  83;  Ariiona,  leo.  6. 

ifornia,  mo.  868;  Wisoonsin,  o.  122,  mo.  *  Ohio^  mo.  26;  Kwiimi,  Ma  27;  Ko« 

13;  IndiAna,  Ma  6;  KontackyyMa  81 1  bruka.  Ma  29;  Wuhington,   Ma  1^ 

Sooth  Carolina*  Ma  185;  KcNrth  Caro-  aliffhtly 

lin*^     MAM      RK.    riMMmm      mmw    9SK     JlflQ*  SIIaaIi 


lina»  Ma  56;  Oregon,  MOt.  28,  882;  ''Beck with t.  Union  Bank,  9 K.  T. 
Nerada,  aeo.  5;  Iowa,  aea  2546;  Da-  211,  212,  per  Johnson,  J.;  Myera  t« 
kotii^  sea  66;  Idahoi  Ma  6;  Montana,    Davie,  22  N.  Y.  489^  490,  per  Deniob  J« 
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« 

foot-note  a  number  of  decisions  involving  the  meaning 
and  effect  of  this  statutory  provisioui  and  relating  espe- 
cially to  the  time  at  which  the  set-off  or  other  defense 
must  ezisti  in  order  that  it  may  be  available  against  the 
assignee.^ 

§  707.  2.  Equities  between  Successive  Assignors  and 
Assignees.  —  The  doctrine  is  not  confined  to  the  case  of 
the  debtor  party  setting  up  a  defense  against  an  assignee; 
it  also  applies,  when  the  same  non-negotiable  thing  in 
action  has  gone  through  successive  assignments,  to  the 
second  and  subsequent  assignees,  if  there  were  equities 
subsisting  between  the  original  assignor  —  or  any  prior 
assignor  —  and  his  immediate  assignee  in  favor  of  the 
former.  The  instances  of  this  application  include  the 
following,  among  other  circumstances:  When  the  owner 
transfers  the  thing  in  action  upon  condition,  or  subject 
to  any  reservations,  and  this  immediate  assignee  transfers 
it  absolutely;  when  the  first  assignment  is  accomplished 

^  Set-off. —Thert  U  a  difference  160;  Maae  ▼.  Goodman,  2  Hat  275; 
among  these  decision!.  In  some  it  is  Lathrop  t.  Godfrey,  6  Tbomp.  ft  C. 
held  that  the  assigned  claim,  and  the  96;  Adams  t.  Rodarmel,  19  Ind.  339; 
claim  in  favor  of  the  defendant,  mnst  Morrow's  Assignees  ▼.  Bright,  20  Mo. 
both  be  existing  demands,  due  and  298;  Walker  ▼.  McKay,  2  Met.  (Ky.) 
payable  at  the  date  of  the  assignment^  294;  Gildersleeve  ▼.  Burrows,  24  Ohio 
and  that  it  is  not  sufficient  for  the  St  204;  Norton  t.  Foster,  12  Kan.  44, 
latter  to  become  a  demand  due  and  47,  48;  Leavenson  t.  lAfontaine,  3 
payable  after  the  assignment^  but  be*  Kan.  623,  626;  Harris  v.  Burwell,  65 
fore  notice  thereof.  In  others  it  is  N.  0.  684;  Richards  v.  Daily,  34  Iowa, 
held  that  a  debt  existing  in  faror  of  427,  429;  Smith  ▼.  Fox,  48  N.  Y.  674; 
the  defendant,  and  becoming  due  and  Smith  t.  Felton,  43  N.  Y.  419;  Brad- 
payable  against  the  assignor  ai  aiKg  ley  v.  Angell,  3N.  Y.  475,  478;Chance 
li/)te  h^ort  notice  of  the  a^agnmeni,  con-  ▼•  Isaacs  '^  ^aige,  692;  Martin  t.  Bich- 
stitutes  a  valid  set-off.  The  rule  con-  ardson,  68  N.  C.  265,  and  cases  cited; 
ceming  equitable  set-o£^  when  the  McCalM  ▼.  Grey,  20  Cal.  509;  Uerrick 
assignor  is  insolvent  ia  also  admitted  v.  Woolverton,  41  N.  Y.  681 ;  1  Am. 
in  several  of  these  cases:  Beckwith  v.  Rep.  461;  Miller  k  Go.  ▼.  Florer,  15 
Union  Bank,  9  N.  Y.  211;  Myers  r.  Ohio  St  148,  151;  Loomia  t.  Eagle 
Davis,  22  K.  Y.  489,  490;  Martin  r.  Bank,  10  Ohio  St.  327;  Gasad  v. 
Kuntzmuller,  37  N.  Y.  396:  Barlow  Hughes,  27  Ind.  141;  Lawrence  t. 
V.  Myers,  64  N.  Y.  41;  21  Am.  Rep.  Kelson,  21  N.  Y.  158;  Osgood  t.  De 
582;  reversing  6  N.  Y.  Sup.  Ot  183;  Groot  36  N.  Y.  348;  Merritt  ▼.  Sea- 
Roberts  V.  Garter,  38  N.  Y.  107;  Rol)-  man,  6  K.  Y.  168;  Field  t.  Mayor  etc, 
inson  r.  Howes,  20  N.  Y.  84;  MerrUl  6  N.  Y.  179;  67  Am.  Deo.  435;  [Gold- 
T.  Green,  55  N.  Y.  270,  274;  Frick  v.  ^hwaite  v.  National  Bank,  67  Ala.  649; 
White,  67  N.  Y.  103;  Blydenburgh  ▼.  McKenna  ▼.  Kirkwood,  50  Mich.  544; 
Thayer,  3  Keyes,  293;  Williams  ▼.  Baker  v.  Kinsey,  41  Ohio  St  403; 
Brown,  2  Keyes,  486;  Watt  v.  Mayor  Fairbanks  v.  Sargent,  104  N.  Y.  116; 
etc.,  1  Sand.  23;  Wells  v.  Stewart  3  68  Am.  Rep.  490.]  And  see  Pomeroj 
Barb.  40;  Ogden  ▼•  Prentice,  33  Barb,  on  Remedies,  sees.  163-170. 
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by  a  forgery  of  the  owner's  name,  and  this  assignee  after* 
wards  transfers  to  an  innocent  purchaser  for  value;  when 
the  original  assignment  is  procured  by  fraud,  duress,  or 
undue  influence,  and  a  second  assignment  is  then  made 
to  a  purchaser  for  value  and  without  notice;  when  the 
original  assignment  is  regular  on  its  face,  executed  in  the 
name  of  the  owner  and  by  means  of  his  signature  volun- 
tarily written,  but  the  transfer  is  consummated  through 
a  breach  of  fiduciary  duty  by  an  agent  or  bailee  contrary 
to  the  owner's  intention,  and  this  immediate  assignee 
transfers  to  an  innocent  holder;  and  finally,  when  the 
original  owner  assigns  the  same  thing  in  action  for  value 
and  without  notice,  first  to  A  and  afterwards  to  B,  and 
the  controversy  is  between  these  two  claimants,  or  be- 
tween   subsequent   assignees   from    and   deriving    title 
through  them.     The  decisions  involving  the  doctrine, 
in  its  application  to  these  various  circumstances,  are 
directly  conflicting.     While  a  complete  reconciliation  of 
this  conflict  is  impossible,  there  are  considerations  which 
will  bring  the  authorities  into  a  partial  harmony.    The 
rule  which  makes  the  right  of  a  subsequent  assignee  sub- 
ject to  the  equities  subsisting  in  favor  of  the  original  or 
any  prior  assignor  is  plainly  a  mere  expression  of  the 
general  principle,  that  among  successive  equitable  inter- 
ests in  the  same  thing,  the  order  of  time  prevails.     The 
decisions  which  uphold  the  equities  of  the  prior  assignor 
are  either  expressly  or  impliedly  based  upon  this  princi- 
ple.    But  the  principle  itself  is  not  absolute;  it  prevails 
only  where  the  successive  equitable  interests  are  equal;, 
indeed,  the  equity  resulting  merely  from  priority  in  time^ 
has  been  said  to  be  the  feeblest  of  any,  and  to  be  resorted 
to  only  when  there  is  no  other  feature  or  incident  of 
superiority.^    Whatever  creates  a  superior  equity  in  one 
of  the  successive  holders  will  disturb  the  order  of  time, 

>  See  mpra,  toI.  1,  |  414»  and  the  ii,  in  my  opinioiiy  iniieh  too  strong;  il 

opinion  in  Rice  t.  Bice»  2  Drew.  73,  can  hai^ly  be  reconciled  with  the  im* 

there  <2,aoted.    This  description  of  the  posing  line  of  anthoritiee  cited  in  the 

right  resulting  from  a  priority  in  time  following  paragraphs. 


S  708  XQUITT  JURISPBUDENCS.  984 

and  many  different  features  or  incidents  will  have  this 
effect.  The  lacJies  of  one  having  an  interest  prior  in  time 
may  confer  a  superior  equity  upon  a  subsequent  holder; 
notice  may  destroy  a  precedence  otherwise  existing;  ab- 
sence of  a  valuable  consideration  is  always  a  badge  of 
inferiority;  and  finally,  the  doctrine  of  estoppel  may  be 
properly  invoked  to  prevent  a  prior  party  from  asserting 
his  right.  In  many  of  the  cases  which  appear  to  deny 
the  doctrine  that  a  subsequent  assignee  takes  subject  to 
the  equities  of  a  prior  assignor  or  of  a  third  person,  the 
decision  is  in  fact  rested  upon  one  or  the  other  of  these 
well-settled  exceptions  to  the  general  principle  of  priority 
in  order  of  time  among  successive  equitable  interests, 
although  the  opinion  may  not  perhaps  state  such  a  ground 
as  the  ratio  decidendi.  It  is  possible,  in  this  manner, 
to  effect  a  partial  reconcilement  among  the  authorities; 
some  conflict  of  opinion,  however,  still  remains. 

§  708.  Oeneral  Bule  —  Assignment  Subject  to  Latent 
Equities.  —  The  equities  of  a  prior  assignor,  or  of  a  third 
person,  have  sometimes  been  called  **  latent."  The  theory 
that  such  ''latent  equities"  cannot  prevail  against  the 
title  of  a  second  or  other  subsequent  assignee,  and  that 
an  assignee  only  takes  subject  to  the  equities  in  favor  of 
the  debtor  party,  has  received  some  judicial  support.'  It 
is,  however,  unsound;  it  is,  in  effect,  an  extension  of  the 
peculiar  qualities  of  negotiable  instruments  to  things 
in  action  not  negotiable.  The  doctrine  is  sustained  by 
the  weight  of  authority,  I  think,  and  by  principle,  that 
the  right  of  the  second  or  other  subsequent  assignee  is 
subject  to  all  equities  subsisting  in  favor  of  the  original 
or  other  prior  assignor,  unless  in  some  settled  mode  rec- 
ognized by  equity  jurisprudence  such  assignee  has  ob- 
tained a  superiority  which  gives  him  the  precedence. 
This  doctrine  must  be  regarded  as  correct,  as  based  upon 
principle,  as  long  as  the  distinction  between  negotiable 
and  non-negotiable  obligations  is  preserved  in  our  juris* 

.^  See  oues  it^fira^  under  §  71fi> 
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prudence.^  I  shall  describe, — 1.  Those  classes  of  cases 
in  which  the  doctrine  has  been  applied;  and  2.  Those  in 
which  it  is  not  applicable. 

§  709.  ninstrations  of  This  Rule.  —  If  the  owner  and 
holder  of  a  thing  in  action  not  negotiable  transfers  it  to 
an  assignee  upon  condition,  or  subject  to  any  reservations 
or  claims  in  favor  of  the  assignor,  although  the  instru* 
ment  of  assignment  be  absolute  on  its  face,  this  imme* 
diate  assignee,  holding  a  qualified  and  limited  interest, 
cannot  convey  a  greater  property  than  he  himself  holds; 
and  if  he  assumes  to  convey  it  to  a  second  assignee  by 
a  transfer  absolute  in  form,  and  for  a  full  considera- 
tion,  and  without  any  notice  to  such  purchaser  of  a 
defect  in  the  title,  this  second  assignee  takes  it,  never- 
theless, subject  to  all  the  equities,  claims,  and  rights  of 
the  original  holder  and  first  assignor.*    In  the  second 

^  Bash  T.  Lathrop,  22  N.  T.  SS5;  to  a  leoond,  and  h«  to  a  third,  m. 

AndenoaT.  Nicholas,  28  N.  T.  600;  signee,  ths  Utter  paying  fall  valns^ 

apmored  by  Woodruff,  J.,  in  ResTes  and  having  no  notico  of  any  ontstand* 

T.  Kimball,  40  N.  Y.  299,  311;  Mason  ing   cUims  or   defecto   in  tho  titla. 

T.  Lord,  40  N.  Y.  476,  487,  per  Dan-  The  original  owuer  tendered  to  this 

i^  J.;  Schafer  r.  Reilly,  50  N.  Y.  assignee  the  $270  and  interest,  and 

61,  67;  McNeil  v.  Tenth  Nat  Bank,  demanded   a   return  of   the   secnri- 

55  Barb.  59,  68;  Williams  t.  Thorn,  ties;  and  npon  a  refusal,  bronght  aa 

11  P^^  ^9:  Mangles  t.  Dixon,  8  action  to  compel  snch  return.    It  was 

H.  Lfc  Cas.  702;  Marvin  T.  Inglis,  39  held  that  the  action  eonld  be  main* 

How.   Pr.   329;  Bradley  t.   £oot,  5  tained.    The  opinion  of  the  oonrl^  by 

Paige,  632;  Poillon  r.  Martin,  1  Sand.  Denio^  J.,  is  a  most  ezhanstive  die* 

Ch.  569;  May  bin  T.  Kirby,  4  Rich.  Eq.  euMton  and  able  reriew  of   all  the 

105;  Jadson  ▼.  Corcoran,  17  How.  612;  authorities  which  seem  to  sustain  the 

[East  Birmingham  Land  Ca  T.  Den-  doctrine  that  so-called  "latent  equi- 

nis,    85  Ala.   565;    7  Am.   St.   Rep.  ties  **  are  not   protected   against    an 

73.]      Some  of   these  decisions  deal  assignment.     He  shows  that  the  ex* 

with  the  broad  doctrine  that  the  as-  pressions  of  Judicial  opinion  to  that 

signment  is  subject  to  equities  in  favor  effect  are  €mier  dicta,  while  a  large 

of  aU  third  persons.    See  also  the  nn*  number  of  direct  decisions  are  neoes- 

merons  cases  cited  under  the  next  fol«  sarily  opposed  to  that  view.    I  would 

lowing  paragraph.  add  that  the  course  of  authoritative 

'Bush  V.  Lathrop,  22  K.  Y.  535.  decisions  in  reference  to  the  sale  of 
This  is  altogether  a  leading  and  most  chattels  by  conditional  vendees  who 
instructive  case,  and  8<{uarely  presents  have  been  pnt  in  possession,  and  who 
the  question  nnder  discussion.  The  have  been  held  nnable  to  transfer  an 
holder  9i  a  bond  and  mortnge  for  absolute  title  to  bona  Jid$  pnrohasers 
$1,400,  assigned  and  delivered  them,  for  value,  fully  supports  the  reason* 
by  an  iostrument  absolute  on  its  face,  ing  and  conclusions  of  Judge  Denio. 
to  seeure  an  indebtedneas  of  $270,  the  There  can  be  no  possible  ground  of  a 
sssignee  giving  back  a  written  under*  valid  distinction  between  the  transfer 
taking  to  return  the  same  upon  being  of  a  thing  in  aetion  when  the  trans- 
paid  the  debt  of  $270.  This  assignee  ferrer  appears  to  be  olothed  with  the 
afterwards  trwisferred  the  securities  complete  ownerships  bat  m  actually 
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place,  where  the  original  assignment  is  accomplished  by 
a  forgery  of  the  holder's  name,  or  where  it  is  effected  by 

notk  and  the  transfer  of  a  chattel  by  qnestioii  eagseated  in  aome  of  the 
a  penon  aiinilarly  aituated  and  hav-  authorities,  whether  the  original  owner 
ing  all  the  outward  indicia  of  perfect  or  assignor  having  the  equities  is  not 
title:  See  Ballard  v.  Burffett,  40  estopped  from  asMrting  them  against 
N.  Y.  314,  and  cases  cited.  Davis  t.  the  subsequent  and  innocent  assignee; 
Bechstein,  69  K.  Y.  440,  442,  25  Am.  Reeves  v.  Kimball,  40  N.  Y.  299,  304, 
Rep.  218,  is  a  recent  case,  and  im*  per  Lett,  J.;  311,  per  Woodmf^  J.; 
portant  as  explaining  and  limiting  the  Ingraham  r.  Disborongh,  47  N.  Y. 
effect  of  oertain  other  decisions  men*  421;  Schafer  ▼•  ReiUy,  50  N.  Y.  61, 
tioned  in  a  following  paragraph.  67,  68,  per  Allen,  J.  (equities  in  favor 
Plaintiff  had  ezecnted  a  bond  and  of  a  third  person);  Ledwich  v.  McKim, 
mortgage  to  R.,  simply  as  an  accom-  53  N.  Y.  307;  Cutts  v.  Guild,  67  N.  Y. 
modation,  and  to  be  used  as  collateral  229,  232,  233,  per  Dwight^  J.  (the  doo- 
security  for  a  loan  which  R.  expected  trine  pronounced  to  be  "well  settled," 
to  make.  R^  did  not  procure  the  loan,  and  applied  to  the  assignment  of  a 
but  assigned  the  securities,  in  form  judgment);  Barry  t.  Equitable  JJis 
absolutely,  to  defendant^  who  was  a  Ins.  Ga,  59  N.  Y.  587,  591 ;  Trustees 
purchaser  for  value  and  without  notice,  etc.  v.  Wheeler,  61  K.  Y.  88,  104-106, 
Haintiff  brings  this  action  to  have  113,  114  (an  elaborate  discussion  and 
the  bond  and  mortgage  canceled.  The  review  of  authorities,  carefully  limit- 
court  sustained  the  action  upon  the  ing  the  effect  of  decisions  which  have 
general  doctrine  of  the  text,  that  a  invoked  the  doctrine  of  estoppel,  and 
purchaser  of  a  thing  in  action  not  applying  the  rule  to  equities  suDsisting 
negotiable  takes  it  subject  to  all  equi-  in  favor  of  third  persons);  Gkeene  v. 
ties  subsisting  in  favor  of  an  original  Wamick,  64  N.  Y.  220,  224,  225  (re- 
owner  or  assignor,  and  the  immediate  strictinff  and  limiting  the  doctrine  of 
assignor  can  sive  no  better  title  than  estoppel  as  suggests  in  Moore  v. 
he  has  himself.  The  defendant  claimed  Metropolitan  Nat^  Bank,  55  N.  T.  41, 
that  the  plaintiff  was  estopped,  accord-  14  Am.  Rep.  173,  and  suataining  the 
in|;  to  a  rule  supposed  to  have  been  equities  subsisting  in  favor  of  third 
laid  down  in  two  former  decisions  of  persons);  Marvin  v.  Inglis,  39  How. 
the  same  court.  In  -disposing  of  this  x*r.  329.  [In  Smith  r.  Clews,  114 
claim,  the  court  said,  per  Church,  C.  N.  Y.  194;  11  Am.  St.  Ren.  627,  a  dia- 
J.  (p.  442):  "Neither  the  decision  in  mond  merchant  delivered  some  dia- 
McNeil  V.  Tenth  National  Bank,  46  monds  to  a  broker,  with  authority 
N.  Y.  825,  7  Am.  Re^  341,  nor  in  merely  to  show  them  to  a  customer 
Moore  v.  Metropolitan  Nat.  Bank,  55  and  report  to  the  owner.  The  bniker 
N.  Y.  41,  14  Am.  Rep.  173,  affect  the  sold  them  to  a  purchaser  for  value,  who 
question  involved  in  this  caee."  He  had  no  notice  of  the  want  of  aathority 
quotes  a  passage  from  the  opinion  of  to  sell.  It  was  contended,  in  an  action 
Grover,  J.,  in  the  last  case,  re-affirm*  brought  by  the  owner  against  the  pur- 
ine the  general  doctrine,  and  adds:  chaser,  that  the  owner  was  estopped 
"  ft  is  only  where  the  owner,  by  hi$  oum  to  question  the  validity  of  the  sale.  In 
affirmative  ad,  Has  cor^erred  the  ap»  overrulinff  this  contention,  the  oourt 
parent  title  and  absolute  own/erahip  upon  said:  "The  rightful  owner  may  be 
another f  upon  the  faith  of  which  the  estopped  by  his  own  acts  from  assert- 
chose  in  action  has  been  purchased  for  ing  his  title.  If  he  has  invested  aa- 
value,  that  he  is  precluded  from  assert-  other  with  the  usual  evidence  of  title, 
ing  hie  real  title,  and  this  conclusion  or  an  apparent  aathority  to  diapooe  of 
was  arrived  at  by  the  apnlication  of  it,  he  will  not  be  allowed  to  make 
the  doctrine  ol  estoppel.  See  also  claim  against  an  innocent  porohaaer 
Matthews  t.  Sheehan,  69  N.  Y.  585  dealing  on  the  faith  of  snoh  apparent 
(action  between  the  aasignor  and  his  ownership^  But  mere  poesaswon  has 
immediate  assignee).  The  following  never  been  held  to  oonter  a  power  to 
eases  fully  sustain  the  position  of  the  sell,  and  an  nnauthoriaed  sale^  aJ* 
text;  and  most  of  them  are  particularly  though  for  a  valuable  eonsideratioii. 
important  in  their  bearing  upon  the  and  to  one  having   no   notice    that 
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a  wrongful  conversion  of  the  security,  together  with  a 
written  instrument  of  transfer  which  has  been  signed  by 
the  owner,  or  where  it  is  made  upon  an  illegal  considera* 
tion  between  the  owner  and  his  immediate  assignee,  or 
where  it  is  procured  by  fraud,  duress,  or  undue  influence 
upon  the  owner,  and  in  either  of  these  cases  the  thing  in 
action  is  afterwards  transferred  from  the  first  to  a  second 
or  other  subsequent  assignee,  who  takes  it  for  value  and 
without  notice,  the  same  rule  must  control:  the  equities 
of  the  original  owner  must  prevail  over  the  claims  of  the 
subsequent  though  innocent  assignee.^ 

another  is  tht  tmo  owner,  Tetto  no  428,  in  far  m  it  departed  therefrom,  wa« 
higher  title  in   the  vendee  than  waa  disapproved.     The  court  aaid  that  the 
poeaeaaad  by  hia  vendor."]    In  Sher-  doctrine  of  estoppel  should    not    be 
wood   V.  Meadow  Valley  M.  Co.,  50  applied,  "  unless  the  facts  presented  by 
GaL  412,  an  owner  of  a  stock  oertifi-  a  case  should  bring  it  within  the  law 
Gate,  which  he  had  indorsed  in  blank,  as  stated  in  McNeu  v.  Tenth  National 
lost  it»  and  it  fell  into  the  hands  of  a  Bank,  46  N.  Y.  325;  7  Am.  Rep.  341.  " 
bona  JUU   purchaser   for  value,   and  The  court  further  said:    "If  the  pur- 
held   that  the  original  owner's   title  chaser  from  one  who  has  not  the  title, 
was  anporior  to  that  of  this  purchaser,  and  has  no  anthority  to  sell,  relies  for 
This  decision  agrees  completely  with  his  protection  on  the  negligence  of  the 
the  positions  of  uie  text;  but  in  Winter  true  owner,  he  mnst  show  that  such 
V.  Belmont.  M.  Co.,  53  Cal.  428,  432,  negligence  was  the  proximate  cause 
W.,    being  owner  of  shares,   caused  of  tlie  deceit."    In   France  v.  Clark, 
them  to  be  entered  on  the  transfer-  L.  R.  26  Ch.  Div.  256,  it  was  held  that 
books  in  the  name  of  M.,  and  a  cer-  a  person  who  without  inquiry  takes 
tifieate  thereof   in  due    form    to  be  from  another  an  instrument  signed  in 
issued  to  M.,  which  certificate  M.  in*  blank  by  a  third  party,  and  fills  up 
dorsed  in  blank  and  delivered  to  W.  the  blanks,  cannot,  even  in  the  case 
Afterwards,  and  while  the  same  con*  of  a  negotiable  instrument,  claim  the 
dition  of  facts  existed,  M.  stole  this  benefit  of  being  a  purchaser  for  value 
certificate  from  W.,  and  sold  it  in  the  without    notice,   so  as  to  acquire  a 
market  to  a  &ona/(<i^  purchaser.    Held,  greater  right  than  the  person  from 
that  the    latter  s  title  was  good    as  whom  he  himself  receivea  the  instru« 
against  W.     The  eourt  strongly  inti«  ment] 

mated  an  opinion  that  the  preceding  *  Anderson  v.  Nicholas,  28  K.  T.  600. 

ease  in  50  California  was  incorrectly  de-  Certificates  of  stock,  with  a  power  of 

dded.     {In  the  subsequent  case  of  Bar*  attorney    indorsed    upon    them,   and 

stow  V.  Siftvage  Mining  Co.,  64  CaL  388,  signed  so  that  they  were  transferable 

certificates  of  stock  standing  on  the  in  the  market,  were  wrongfully  con- 

bo<^  of  the  company  in  the  name  of  a  verted  from  the  owner,  and  were  sold 

person  not  the  true  owner,  but  which  to  the  defendant,  and  it  was  held  that 

were  properly  indorsed  by  the  per*  the  latter  acquired  no  higher  title  than 

ion  in  whose  name  they  stood,  were  that  held  by  his  immediate  transferrer, 

stolen  from  the  owner  and  sold  to  a  — the  one  who  wrongfully  converted 

porcbaser  for  value  and  without  no-  the  stock,  —  and  the  original  owner 

tiee.     Hie  court  held  that  the  owner's  could  recover  the  securities  or  their 

title  was  superior  to  that  of  the  pur-  value.     This  case  cannot,  perhaps,  be 

chaser,  and  that  he  was  not  estopped,  regarded  as  a  direct  authority  for  the 

The  decision  in  Sherwood  v.  Meadow  doctrine  contained  in  the  text;  because 

Valley  M.  Co.,  50  Cal.  412,  was  fol-  there  were   certain   facts  wh'ch   pre- 

lowed  and  approved,  and  the  decision  vented   the   defendant    from   relying 

in  Winter  v*  Belmont  M.  Co.,  53  Cal.  upon  the  position  of  a  bona  fide  pur- 
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g  710.  When  the  Rule  does  not  Apply — Effect  of  Si- 
toppel.  —  I  proceed  next  to  consider  the  third  case,  where 
the  original  assignment  is  regular  on  its  face,  executed  in 
the  name  of  the  original  owner  and  by  his  signature  vol- 

ohaser,  and  these  ciroamstaneaa  mof  seuion  of  the  leased  premises*  and 
have  inflneooed  the  decisioQ.  Three  to  set  aside  the  transfer  of  the  lease 
opinions  were  delivered.  Davies»  J.,  to  the  defendants  on  acoount  of  the 
based  his  judgment  entirely  npon  tiie  usury  which  affected  and  nullified  the 
groand  that  an  assignee  of  a  non-nego>  first  assignment  made  hy  the  lessee  to 
tiable  thing  in  action  could  under  no  his  immediate  assignee.  The  eoQxi, 
circumstances  acquire  a  better  title  adoptioff  to  its  full  extent  the  doctrins 
than  that  possessed  by  his  assignor,  as  laid  down  in  the  text^  held  that  the 
and  he  made  no  allusion  to  the  defend*  action  could  be  sustained;  that  the 
ant's  want  of  good  faith.  Denio,  J.,  lessee  might  have  set  aside  the  trans* 
dwelt  upon  the  facte  whioh  showed  fer  from  himself  on  account  61  the 
bad  faith;  but  was  very  careful  to  usury  which  tainted  it;  that  the  sub- 
protest  against  any  inference  from  his  sequent  assignees,  inoludinff  the  de- 
ooune  of  argument  to  the  effect  that,  fendant,  succeeded  to  all  the  righti» 
if  the  purchase  had  been  in  good  faith,  and  were  subject  to  all  the  liabilities, 
the  assignee  would  have  been  pro-  possessed  by  and  imposed  upon  the 
tected.  Hogeboom,  J.,  seems  to  have  first  assignee,  and  finally,  that  the 
adopted  the  view  taken  by  Mr.  Jus-  judRment  creditors  of  the  lessee  were 
tioe  Davies.  On  the  whole,  although  clo&ed  with  his  rights  and  powers  in 
the  fact  of  bad  faith  was  an  element  the  matter:  Beid  v.  Sprague,  72  N.  Y. 
in  the  case,  it  was  not  made  the  ratio  457,  462.  A  trustee,  holding  a  bond 
decidendi,  and  the  doctrine  laid  down  and  mortgage  as  part  of  tne  trust 
applies  to  all  transfers,  those  in  good  fund,  sold  and  assigned  it^  in  viola* 
faith  as  well  as  those  in  bad  faith,  tion  of  the  trust,  to  the  defendant, 
Other  decisions  are  directly  in  point,  who  was  a  purchaser  for  value  aa^ 
Mason  v.  Lord,  40  N.  Y.  476,  4S7,  is  a  without  any  notice.  A  suit  on  behalf 
very  strong  case.  The  lessee  of  prem-  of  the  cestui  qu€  trust  to  set  aside  the 
ises  assigned  the  lease  by  an  instru*  assignment  and  regain  the  securities 
ment  valid  on  its  face,  but  in  fact  as  a  was  sustained,  the  court  holding  that 
security  for  a  usurious  loan  made  to  the  defendant  took  them  subject  to  all 
him  b^  the  assignee.  (The  statute  at  the  claims  of  the  cestui  que  trust.  See 
that  time  declared  idl  securities  given  also  Davis  v.  Bechstein,  69  N.  T.  440; 
npon  usurious  loans  to  be  void,  and  25  Am.  Rep.  218  {s^prn,  under  §  700); 
liable  to  be  canceled  at  the  suit  of  the  Ingraham  v.  Disborough,  47  N.  Y.  421 
borrower,  even  without  paying  or  ten-  (failure  of  consideraion);  Schafer  v. 
deriuff  the  money  actually  borrowed.)  Reilly,  50  K.  Y.  61,  67,  68;  Ledwidi 
This  Tease  was  afterwards  transferred  v.  McKim,  53  N.  Y.  307;  Cutts  v. 
by  the  assignee,  passed  through  divers  OuUd,  57  K.  Y.  229,  232,  283;  Barrf 
hands,  and  was  finally  purchased  by  v.  Equitable  Life  Lis.  (^,  69  N.  Y. 
the  defendant,  who  paid  full  value  587,  591  (where  an  assignment  of  a 
and  had  no  notice  oi  any  defect  in  non-negotiable  thiuff  in  action  •»  a  life 
the  first  transfer.  Subsequent  to  the  policy  —  is  obtained  from  the  owner 
original  assignment  by  the  lessee,  but  by  undue  influence  or  ooercion,  and 
before  the  transfer  to  the  defendant,  is  then  transferred  to  an  innocent 
the  plainti£h  recovered  a  judgment  purchaser  for  valuer  this  second  as- 
agsinst  such  lesseot  and  the  lessee's  signee  takes  subject  to  all  the  rights 
interest  in  the  leased  premises  and  in  of  the  original  holder);  Trnstoes  etc. 
the  lease  itself,  was  sold  on  execution,  v.  Wheeler,  61  N.  Y.  88,  104-106, 
bought  in  by  the  plaintifiGs,  and  a  sher-  1 13,  1 14;  Greene  v.  Wamick«  64 
iff 's  deed  of  such  interest  was  deliv-  N.  Y.  220,  224,  225;  Hall  v.  Erwin, 
ered  to  them,  whioh  deed,  however,  66  N.  Y.  649;  Crane  v.  Turner,  67 
was  executed  after  the  assignment  to  N.  Y.  437,  440  (equities  in  favor  id 
the  defendant.  The  plaintiffs  then  third  persons), 
commenced  an  action  to  recover  pos- 
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ontarily  written,  bat  the  transfer  is  consnmmated  through 
a  breach  of  fiduciary  duty  by  an  agent  or  bailee  contrary 
to  the  owner's  intention^  and  this  immediate  assignee  may 
afterwards  transfer  to  an  innocent  holder.  In  relation  to 
this  particular  condition  of  facts,  a  rule  has  been  adopted 
by  most  able  courts,  and  may  be  regarded,  I  think,  as 
settled,  which  is  entirely  consistent  with  that  stated  in 
the  preceding  paragraphs.  It  is  based  upon  the  doctrine 
of  estoppeL  This  special  rule  may  be  formulated  as  fol- 
lows: The  owner  of  certain  kinds  of  things  in  action  not 
technically  negotiable,  but  which,  in  the  course  of  busi- 
ness customs,  have  acquired  a  semi-negotiable  character 
in  fact,  may  assign  or  part  with  them  for  a  special  pur- 
pose, and  at  the  same  time  may  clothe  the  assignee  or 
person  to  whom  they  have  been  delivered  with  such 
apparent  indicia  of  title,  and  instruments  of  complete 
ownership  over  them,  and  power  to  dispose  of  them,  as  to 
estop  himself  from  setting  up  against  a  second  assignee, 
to  whom  the  securities  have  been  transferred  without 
notice  and  for  value,  the  fact  that  the  title  of  the  first 
assignee  or  holder  was  not  perfect  and  absolute.  The 
ordinary  and  most  important  application  of  this  rule  is 
confined  to  the  customary  mode  of  dealing  with  certifi- 
cates of  stock.  If  the  owner  of  stock  certificates  assigns 
them  as  collateral  security,  or  pledges  them,  or  puts  them 
into  the  hands  of  another  for  any  purpose,  and  accom- 
panies the  delivery  by  a  blank  assignment  and  power  of 
attorney  to  transfer  the  same  in  the  usual  form,  signed 
by  himself,  and  this  assignee  or  pledgee  wrongfully  trans- 
fers them  to  an  innocent  purchaser  for  value  in  the  reg- 
ular course  of  business,  such  original  owner  is  estopped 
from  asserting,  as  against  this  purchaser  in  good  faith, 
his  own  higher  title  and  the  want  of  actual  title  and  au- 
thority in  his  own  immediate  assignee  or  bailee.^    This 

'  McNeil  T.  Tenth  Nat  Bank,  46  N.  respeet  negotiable;  and  2.  The  rale  at 

Y.  325;  7  Am.  Rep.  341;  reversing  65  laid  down  by  Denio,  J.,  in  Bash  ▼. 

Barb.  59.     The  supreme  eonrt  held,  —  Lathrop,    22    K.    Y.    635.     The    law 

1.  That  oartificates  of  stock  are  in  no  of  estoppel  was  not  alluded  ta    In 
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conclusion  is  in  no  respect  necessarily  antagonistic  to  the 
general  doctrine  concerning  the  assignment  of  things  in 

th«  eonrt  of  appeals  tha  doctrine  of    not  merely  the  poMesrion  of  the  prop- 
latent  equities  was  discussed;  the  de-    erty,  but  also  written  evidenoe  otot  us 
cision  of  the  oourt  in  Bush  ▼.  Lathrop,    own  signature  of  title  thereto,  and  <^ 
22  N.  Y.  635,  and  the  reasoning  of    a^uncondUioncd  power  ^^ditpotStioncmr 
Denio,  J.,  were  expressly  recognized    il,  the  case  is  Tastly  different."    The 
as  correct,  and  as  applicable  to  all    following  seems  to  be  the  only  rule 
cases  in  which  the  facts  do  not  war-    sanctioned  by  the  court  in  this  im* 
rant  the  application  of  the  principle  of    portant  decision:  If  the  owner  of  a 
estop^l.    Mr.  Justice  Bapallo^  in  his    thing  in  action,  qfM particular  speeiet 
able  judgment,  does  not  discuss  the    deacrAed,  delivers  it  to  an  assignee  fcr 
rule  in  relation  to  thines  in  action  of    a  special  purpose,  with  a  simple  writ- 
all  kinds;  he  confines  himself  ezdu-    ten  assignment,  even  absolute  on  its 
eively  to    the    particular   species    of    face,  this  of  itself  is  not  enough  to  raise 
■eourity  then  before  the  court,  —  cer-    the  estoppel;  but  if,  as  a  part  of  or  ao- 
tificates  of  shares  in  stock  corpora-    companymg  this  writing,  the  owner 
tions;  and  while  he  does  not  claim  for    further  gives  "an  nnconoitional  power 
them  absolute  negotiability,  he  does    of  disposition "  over  the  security,  then 
in  fact  render  them  incUremy  negotia-    the  estoppel  may  be  involved.     It  re- 
ble  by  means  of  the  estoppel  which    mains  to  inquire  whether  other  ded^ 
arises  upon  dealing  with  them  in  the    ions  have  been  confined  to  thia  narrow 
manner  universally  prevalent  among    rule.     In  Holbrook  v.  M.  J.  Zinc  Ca, 
business    men.     Speaking   of   Judge    57  N.  Y.  616,  622,  623,  the  doctrine  of 
Denio's    opinion,   he    says    (p.    329):    estoppel  was  applied  to  the  corporation 
"But  in  no  part  of  his  learned  and    itself  whose  stock  had  been  traasf erred 
exhaustive  opinion  does  he  seek  to    in  good  faith,  and  in  the  usual  manner, 
apply  its  doctrine  to  shares  in  corpo-    to  the  plaintiff.    In  Combes  t.  Chan- 
rations  or  other  personal  propertv  the    dler,  33  Ohio   Hi,   178^  lSl-181^  the 
legal  title  to  which  is  capable  of  being    supreme  cnurt  commission  of  Ohio  ap- 
transf  erred  by  assignment;  and  the  free    plied  the  doctrine  of  McNeil  v.  Tenui 
transmission  of  which  from  hand  to    xTat  Bank,  46  K.  Y.  325,  7  Am.  Rep. 
hand  is  essential  to  the  prosperity  of  a    341,  to  the  assignment  of  a  non-ne- 
commercial  people.     The  question  of    gotiable  promissory  note, — an  instrn- 
estoppel  does  not  seem  to  have  been    ment  in  the  form  of  a  promissory  note^ 
considered  in  that  case,  and  perhaps    but  payable  to  the  payee  named,  with- 
it  would  have  been  inappropriate."    out  an^  words  of  negotiability,    ^e 
He  expressly  approves  the  rule  fre-    payee  mdorsed  and  delivered  tiie  notc^ 
quently  laid  down  as  to  chattels,  and    but  without  any  consideration,  and  by 
while  invoking  the  aid  of  estoppel,  is    the  fraud  of  the  immediate  assignee; 
very  careful  V>  state  the  narrow  limits    by  this  person  it  was  transferred  to  a 
within  which  it  may  be  used,  and  the    second  assignee  for  value  and  without 
kind  of  facts  necessary  to  its  use.     He    notice.      The    court   held    that    the 
says  (pp.  329,  330):  **  Simply  intrust-    payee  —  the  original  owner  —  was  es- 
ing  the  possession  of  a  chattel  to  an-    topped    from    asserting    his    title  as 
other  as  depositary,  pledgee,  or  other    against  that  of  the  second  and  inno- 
bailee,  or  even  under  a  conditional  ex-    cent    purchaser.     This  decision   may 
ecutory  contract  of    sale,   is  clearly    be  sustained  on  principle,  by  reaaoD 
insufficient  to  preclude  the  real  owner    of  the  peculiar  nature  of  the  security 
from  reclaiming  his  property  in  case    itself.     Although  it  is  commonly  said^ 
of  an  unauthorized  disposition  of  it  by    in  general  terms,  that  the  transferee 
the  person  so  interested:  Ballard  v.     of  a  promissory  note  after  maiunty^ 
Burgett,  40  N.    Y.  314.     'The  mere    when  it  has  become  non-negotiable, 
possession   of  chattels,    bv  whatever    takes  it  subject  to  all  equities  and 
means  acquired,  if  there  be  no  other    defenses,  yet  this  proposition  is  not 
evidence  of  property  or  authority  to    true  as  to  all  kinds  of  equities  even  in 
sell  from  the  true  owner,  will  not  en-     favor  of  the  maker.     It  is  well  settled 
able  the  possessor  to  give  a  good  title,'    that  the  assignment  under  such  oir- 
But  if  the  owner  intrusts  to  another    cumstauces   is   subject   only  to    the 
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action  heretofore  stated.  The  coarts  have  simply  recog- 
nized  the  growing  and  universal  tendency  of  business 
men,  in  their  customary  modes  of  dealing,  to  treat  stock 
certificates  as  though  they  were  in  all  respects  negotiable 
instruments;  and  they  have  felt  themselves  bound  to  give 
validity  and  effect  to  this  general  practice  of  merchants, 
as  far  as  that  could  be  done  consistently  with  the  estab- 
lished  doctrines  of  the  law.  It  is  another  instance  of  the 
manner  in  which  mercantile  customs  have  been  adopted 
and  incorporated  into  the  law  by  the  progressive  course 
of  judicial  legislation.  The  decisions  announcing  the 
rule  are  based  exclusively  upon  the  form  of  the  blank 
assignment  and  power  of  attorney,  executed  by  the  as- 
signor and  delivered  to  the  assignee,  which  clothed  him 
with  all  the  apparent  rights  of  ownership  that  are  recog- 
nized by  business  men,  in  their  usual  course  of  dealing 
with  like  securities,  as  suflScient  to  confer  a  complete  title 
and  power  of  disposition  upon  the  assignee.    Should  the 

•quitiea  and  defenses  MermU  in  Me  41,  14  Am.  Rep^  173,  does  not  apply 

memiiif  Umlf  trana/erred,  and  not  to  to  aasignmenti  of  ordinary  things  in 

thoso  which  are  collateral  or  inciden-  action,  eren  when  absolata  on  their 

taL     The  same  mle  would  probably  faoe,  when  proonred  bv  fraud  or  eoer- 

embrmoo    notes   non-negotialne   from  eion,  or  upon  an  illegal  consideration, 

the  want  of  words  of  negotiability:  or  without  any  oonsideration.    The 

8eo  Story  on  Promissory  Motes,  sec.  following  decisions  are  also  supported 

178;  Kyle  t.  Thompson,  11  Ohio  St  by   and    illustrations   of    the   text: 

616;  Hayward  t.  Steams,  39  CaL  58;  Brewster  t.  Sime,  42  Oal.  139,  147; 

In  re  Orerend,  Oumey,  ft  Co.,  L.  R.  Thompson T.Toland,  48 CaL  99;  Winter 

6  Eq.  344;  In  re  European  Bank,  L.  R.  ▼.  Belmont  Min.  Co.,  53  CaL  428,  432; 

5  Ch.    358;    Stnrtevaut   t.   Ford,   4  but  see  Sherwood  ▼.  Meadow  VaL  M. 

Maiile  k  G.  101;  Oalds  r.  Harrison,  Co.,  60  CaL  412.     [See  alao  Fairbanks 

10  Ex.  572;  Bnrrough  ▼.  Moss,  10  Bam.  ▼.  Sargent^  104  N.  Y.  1 17;  58  Am.  Rep. 

AC.  658;Holme8T.  Kidd,3HorLftK.  490;  Langhlin  r.  District  of  Colnm- 

891;  [Spinning  ▼.  Sullivan,  48  Mich.  5;  bia,   116  U.  &  489;  Cowdery  ▼.  Van- 

Moore  ▼.  Moore,  112  Ind.  149;  2  Am.  denburgh,  101  U.  S.  575;  Menasha  ▼. 

St.  Rep.  170.J    While  thedeeiaon  it-  Hazard,  102  U.  S.  81;  Colonial  Bank 

self  is  thus  undoubtedly  correct,  I  do  ▼.  Cady,  L.  R.  15  App.  C.  267;  Jos- 

not  think  that  some  observations  of  the  lyn  t.  St.  Paul  Distilling  Co.,  44  Minn, 

learned  judge  concerning  the  eflfect  of  183;  Caulkins  t.  Gks  Light  Co.,  85 

estoppel    upon    assignors  in    general  Tenn.    683;    4   Am.    St.    Rep.    786; 

can  be  sustained  by  McNeil  t.  Tenth  Wood's  Appeal,  92  Pa.   St.  379;  37 

Natw  Bank,  46  K.  Y.  325,  7  Am.  Rep.  Am.   Rep.   694;   Walker   ▼.   Detroit 

341,  as  explained  hv  the  later  eases  in  Transit  R'y  Ca,  47  Mich.  338;  Toung 

the  same  court  eited  in  the  two  preced-  r.  Erie  Iron  Co.,  65  Mich.  Ill;  Morris 

ing  notes.    In  several  of  those  cases,  ▼.  Citizens'  Nat.  Bank,  111  U.  S.  165; 

as  I  have  shown,  it  is  expressly  held  Railroad  Co.  ▼.  Schutte,  103  U.  8. 144; 

that  the  rule  of  McNeil  v.  Tenth  Nat.  Eaaton  v.  London  Joint-stock  Bank,  34 

Bank,46N.T.325,7Am.Rep.341.and  Ch.   Div.   95;    Williams    v.   Colonial 

Moore  v.  Metropolitan  Bank,  55  N.  Y.  Bank,  L.  R.  36  Ch.  Div.  671.] 
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doctrine  thus  invoked  to  protect  the  customary  modes  of 
trausactlDg  business  with  certificates  of  stock  and  similar 
quasi  negotiable  securities  be  extended  to  all  other  things 
in  action  ?  Should  the  effect  of  an  estoppel  be  produced 
from  a  mere  OBsignment  of  any  security ^  ahsoluie  on  its  fact^ 
executed  by  the  original  owner ^  and  delivered  to  his  assignee  t 
There  are  cases  which  seem  to  have  reached  this  result 
The  tendency  of  these  decisions  is  towards  the  conclusion 
that  whenever  the  owner  of  any  non^negotiable  thing  in 
action  delivers  the  same  to  another  person  with  an  as- 
signment thereof  absolute  on  its  face,  and  this  person 
transfers  it  to  a  purchaser  for  value,  who  relies  upon  the 
apparent  ownership  created  by  the  written  assignment, 
and  has  no  notice  of  anything  limiting  that  title,  the 
original  owner  is  estopped  from  asserting  against  such 
purchaser  any  equities  existing  between  himself  and  his 
immediate  assignee,  and  any  interest  or  property  in  the 
security  which  he  may  have  notwithstanding  the  written 
transfer,  even  when  those  equities  might  arise  from  fraud, 
coercion,  violation  of  a  fiduciary  duty,  absence  or  illegal- 
ity of  consideration,  and  the  like.^ 

^  Moore  ▼.  Metropolitan  Bank,  56  being  rabjeot  to  eqnitlea  m  deelai^ 
N.  T.  41,  46-49,  14  Am.  Rep.  178.  in  Bash  t.  Lathrop,  22  N.  T.  636,  and 
Moore,  the  owner  of  a  certificate  of  other  authorities,  but  held  that  thia 
indebtedness  for  ten  thonsand  dollars,  case  was  controlled  by  McNeil  r. 
delivered  it  to  one  Miller  for  a  certain  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am. 
special  purpose,  but  not  intending  to  Rep.  341,  and  that  the  jadginent  in 
transfer  any  property  therein;  in  fact,  the  latter  case  was  inconsistent  with 
M.  was  to  procure  it  to  be  discounted,  the  reasoning  of  Denio,  J.,  in  Bosh  ▼. 
and  to  hand  over  the  proceeds,  or  else  Lathrop,  22  N.  Y.  536,  and  with  the 
to  return  the  certificate.  Moore,  how-  decision  made  on  the  facts  of  that  case, 
ever,  save  M.  the  following  writ-  Grover,  J.,  does  not  allude  to  the  carb- 
ine, indorsed  on  the  instrument:  "For  ful  distinction  drawn  by  Rapallo,  J., 
yalue  received,  I  hereby  transfer,  between  the  circumstances  of  the  two 
assign,  and  set  over  to  Isaac  Miller  cases,  nor  his  approval  of  the  genenl 
the  within  described  amount,  say  doctrine  and  course  of  reasoning  con- 
ten  thousand  dollars.  Levi  Moore.  *  tained  in  Judge  Denio's  masterly  opin- 
Miller  assigned  the  certificate  to  ion.  Nor  does  Judge  G-rover  make 
the  defendant  for  value,  who  took  the  slightest  allusion  to  the  narrow 
it  on  the  faith  of  this  written  as-  limits  placed  by  Rapallo,  J.,  upon  the 
signment  without  notice  of  the  true  use  of  the  estoppel,  namely,  to  those 
relations  between  Moore  and  Miller,  cases  in  which  the  assignor,  by  a  writ- 
Hie  action  was  brought  to  recover  ten  instrument  over  his  signature^ 
possession  of  the  certificate.  The  court  confers  not  x>nly  the  apparent  title, 
said,  per  Grover,  J.  (pp.  46-49),  that  but  the  uneondiUonal  power  of  diipoth 
it  did  not  intend  to  abandon  the  gen"  Hon  over  the  security.  While  the 
eral  doctrine  concerning  assignments  judgment  of  Rapallo^  J.^  in  McNeil  v. 
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§  711.  True  Limits  of  Estoppel  as  Applied  to  Assign^ 
mants  of  Things  in  Action.  — While  the  particular  appli- 
cation of  the  doctrine  of  estoppel  to  the  usual  dealings  with 
shares  of  stock,  as  made  in  McNeil  v.  Tenth  National 
Bank'  and  kindred  cases,  is  clearly  a  step  in  the  interests 
of  commerce,  since  it  recognizes  and  validates  mercantile 
customs  which  had  become  universal  throughout  this 
country,  the  extension  of  the  same  rule  to  all  things  in 
action,  as  described  in  the  preceding  paragraph,  plainly 
tends  to  undermine,  shake,  and  finally  abrogate  the  well- 
settled  doctrine  which  renders  the  assignments  of  non- 
negotiable  things  in  action  subject  to  the  equities  subsisting 
in  favor  of  the  debtor  parties,  as  well  as  those  outstanding 
in  favor  of  third  persons;  or  at  all  events,  it  tends  to  con- 
fine the  operation  of  that  doctrine  to  cases  in  which  the 
assignment  is  so  drawn  that  it  is,  on  its  face,  constructive 
notice  to  all  subsequent  assignees  deriving  title  through 
it.  In  the  class  of  decisions  alluded  to,  —  Moore  v.  Metro- 
politan Bank*  and  like  cases, — the  estoppel  is  made  to 

Tenth  Nat.  Bank,  46  K.  Y.  825,  7  Am.  and  remit  were  eorrect,  meet  of  theee 
Rep.  341*  was  gnarded  and  eantious,  cases  would  of  necessity  have  been 
ana  eminently  proper  in  respeot  to  differently  decided:  See  Trustees  etc. 
tiie  peeoliar  class  of  securities,  that  of  v.  Wheeler,  61  K.  Y.  88;  Greene  t. 
Grover,  J.,  is,  I  think,  unsupported  Wamick,  64  N.  Y.  220,  and  other  oases 
by  anthori^,  and  unsound  in  principle,  qaoted  aitpra,  in  note  2,  under  i  709. 
In  comparing  and  weighing  such  oon«  Li  Farmers*  Nat.  Bank  ▼.  Fletcher,  44 
flicting  deeisions,  it  i^  proper  for  me  Iowa,  252,  this  same  doctrine  of  estop- 
to  express  the  opinion  that  the  author-  pel  was  applied  to  the  aasig[nor  of  a 
ity  of  Jadge  Denio^  for  ability,  learn-  mortgage,  as  against  an  assignee  for 
ing,  and  experience,  is  immeasurably  ralue  and  without  notice.  [In  the  re- 
superior  to  that  of  Judge  Grover,  and  cent  case  of  Fairbanks  t.  Sargent,  104 
is  not,  i»erbaps,  surpassed  by  that  of  N.  Y.  117,  68  Am.  Rep.  490,  the  New 
any  of  bis  contemporaries  among  the  York  court  of  appeals  took  occasion 
Amerieaa   judiciary.      In   fact,    the  to  say  that  the  doctrine  announced  in* 


special  force  of  the  decision  in  Moore  Bush  t.  Lathrop,  22  N.  Y.  635,  re- 
▼.  Metropolitan  Bank,  65N.  Y.  41,  14  mains  in   "full  force  unquestioned,*^ 
Am.  Rep.   173,  has  been  completely  except  so  far  as  they  have  been  modified. 
destroyed,  and  it  has  been  strictly  in  "the  case  of  a  purchase  in  good 
eoniload  to  the  doctrine  laid  down  in  faith  of  a  non-negotiable  instrument. 
McNeil  T.  Tenth  Nat.  Bank,  46  N.  Y.  from  an  assignee  of  the  real  owner,. 
825,  7  Am.  Rep.  841,  by  the  more  re-  upon  whom  he  has  by  assignment  con- 
cent  cases  in  the  same  court  heretofore  ferred  the  apparent  absolute  owner- 
cited.     While  these  cases   have  not  ship,  when  such  purchase  has  been 
fwprettlif  overruled  Moore  r.  Metropol-  made  in  reliance  upon  the  title  •PP*'* 
itan  Bank,  66  N.  Y.  41,  14  Am.  Rep.  ently  acquired  by  such  assignee.^ 
173,  it  is  plain  that  they  are  wholly  '  46  N.  Y.  325;  7  Am.  Rep.  341. 
inconsistent  with  it;  if  its  reasoning  *  66  N.  Y.  41;  14  Am.  Rsp.  17iL 
2XQ.  JVB.— «t 
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arise  from  a  mere  naked  transfer  in  writing,  absolute  in 
form;  the  ratio  decidendi  is  the  apparent  ownership  thus 
conferred  upon  the  assignee;  and  these  elements  of  the 
rule  will  apply  to  so  many  cases  that  things  in  action  are 
practically  rendered  negotiable  as  between  the  series  of 
successive  holders,  —  the  assignors  and  assignees.  This 
point  being  reached,  it  will  be  an  easy  and  almost  neces- 
sary step  to  extend  the  estoppel  to  the  debtor  party  him- 
self,—  the  obligor  or  promisor  who  utters  the  security.  If 
negotiability  is  produced  by  means  of  an  estoppel  between 
the  assignor  and  assignee,  arising  from  the  fact  and  form 
of  a  transfer  from  one  to  another,  by  parity  of  reasoning 
the  debtor  may  be  regarded  as  estopped  by  the  fact  and 
form  of  hie  issuing  the  undertaking  and  delivering  U  to  the 
first  holder^  and  thus  creating  an  apparent  liability  against 
himself.  In  short,  there  seems  to  be  exactly  the  same 
reason  for  holding  the  debtor  estopped  from  denying  his 
liability  upon  a  written  instrument  which  apparently 
creates  an  absolute  liability,  when  that  instrument  has 
passed  into  the  hands  of  a  purchaser  who  had  no  notice 
of  the  actual  relations  between  the  original  parties,  as  for 
holding  an  assignor  estopped  from  denying  the  complete- 
ness of  a  transfer  made  by  him  simply  because  it  is  abso- 
lute on  its  face.  This  result,  if  reached,  would  make  all 
things  in  action  practically  negotiable.  According  to  the 
law  merchant,  "negotiability"  consisted  of  two  elements: 
1.  The  fact  that  the  transferee  obtained  the  legal  title 
and  could  sue  at  law  in  his  own  name;  and  2.  The  fact 
that  the  transferee  in  good  faith  and  for  value  took  free 
from  all  equities  and  nearly  all  defenses  subsisting  in 
favor  of  prior  parties  to  the  paper.  The  first  of  these 
elements  now  belongs,  in  the  great  majority  of  the  states, 
to  all  things  in  action.  There  is,  as  it  seems  to  me,  an 
evident  tendency^  on  the  part  of  the  courts  in  many  states, 
to  enlarge  the  scope  of  the  second  element,  and  to  extend 
it  also  to  all  species  of  things  in  action  which  are  embod- 
ied in  contracts  or  instruments  in  writing. 
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S  712.    Subsequent  Aflsignee  Obtaining  the  Legal  Title 
may  be  Protected  as  a  Bona  Tide  Purchaser. — In  the  dis- 
cussions of  the  foregoing  paragraphs,^  it  has  been  con- 
stantlj  assumed  that  the  assignee  had  acquired  only  an 
equitable  title,  in  order  that  he  might  take  subject  to  the 
equities  subsisting  in  favor  of  a  prior  assignee  or  of  a 
third  person.    If,  in  addition  to  his  equitable  interest  con« 
ferred  by  the  assignment,  he  has  also  obtained  the  legal 
title,  or  even  if  his  situation  is  such  that  he  has  the  best 
right  to  call  for  the  legal  title,  then  the  doctrine  of  pur* 
chase  for  a  valuable  consideration  and  without  notice 
may  apply  so  as  to  protect  him  against  all  such  outstand* 
ing  equities.    It  should  be  constantly  borne  in  mind  that 
priority  of  time  gives  precedence  of  right  among  succes- 
sive and  conflicting  equitable  interests  only  when  these 
equitable  interests  are  eqiLol  in  their  nature  or  incidents. 
An  illustration  may  be  seen  in  the  decisions  of  many  able 
courts  with  respect  to  dealings  in  shares  of  stock.   Where 
a  transfer  of  a  certificate  has  been  made  by  the  owner's 
own  signature,  but  procured  only  through  the  fraud, 
breach  of  duty,  or  conversion  of  the  person  who  actually 
effects  the  first  assignment,  or  without  consideration,  or 
upon  an  illegal  consideration,  and  even  where  the  trans- 
fer is  accomplished  solely  by  a  forgery  of  the  owner's 
name  to  the  indorsement  and  power  of  attorney,  and  the 
certificate  thus  comes  into  the  hands  of  a  purchaser  for  a 
valuable  consideration  and  without  notice,  and  he  per- 
fects his  legal  title  by  surrendering  the  original  certifi« 
cate  to  the  corporation  and  receiving  a  new  one  in  his 
own  name,  and  by  procuring  the  transaction  to  be  prop- 
erly entered  upon  the  company's  transfer-books,  which 
thereupon  show  him  to  be  the  legal  owner  of  the  shares, 
the  assignee  under  these  circumstances,  as  is  held  in 
many  cases,  obtains  a  complete  precedence  over  the  origi- 
nal owner;  he  is  not  liable  to  the  owner  for  the  shares 
nor  for  their  value;  the  owner's  remedy,  if  any  exists  at  all, 

1  Vis.,  from  S§  707  to  7U. 
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is  against  the  corporation  alone,  to  compel  it  either  to  issue 
new  shares  or  to  pay  the  value  of  the  old  ones.^  These 
decisions  should,  on  principle,  apply  to  and  protect  the 
assignee  of  every  other  species  of  thing  in  action  who 
has  acquired  the  legal  title. 

§  713.  Successive  Assignments  by  Same  Assignor  to 
Different  Assignees.  —  The  remaining  case  to  be  con- 
sidered under  this  head,  as  mentioned  in  a  former  para- 
graph,' is  that  of  successive  transfers  of  the  same  thing 
in  action  made  by  the  same  person — the  creditor  party 
— to  different  assignees.  The  American  decisions  upon 
this  particular  case  cannot  be  reconciled.  I  can  only 
present  those  settled  doctrines  of  equity  which,  it  would 

^  Thii  oonolusion  hat  been  reached  R'y,  L.  B.  3  Q.  B.  584;  and  the  Maasa- 
in  cases  ot  forgery,  and  it  would  a  for"  chusetts  cases  hereafter  named  in  this 
tiori  seem  to  follow  in  cases  of  fraud,  note;  3.  If  the  purchaser  claimed 
conversion,  want  of  consideration,  etc. ;  under  a  transfer  which  he  knew  or 
in  the  latter  cases,  however,  the  cor-  was  bound  to  know  to  be  forged  or 
poration  might  not  be  liable:  Pratt  v.  invalid,  a  different  case  would  £s  pre- 
Taunton  Copper  M.  Co.,  123  Mass.  110,  sented;  citing  Cottam  v.  Eastern  Ca 
112;  26  Am.  Rep.  37.  PlaintifiTs  cer-  R'y,  1  Johns.  A  H.  243;  Johnston  v. 
tificate  of  shares,  with  a  forged  power  Ronton,  L.  R  9  Eq.  181;  Tayler  v. 
of  attorney,  was  delivered,  without  his  Great  Ind.  Pen.  R'y,  4  De  Gez  dt  J. 
knowledge  or  assent,  to  an  auctioneer  659;  Denny  t.  Lyon,  38  Pa.  SL  98;  80 
for  sale;  this  certificate  was  surren-  Am.  Dec  463.  See  also,  to  the  same 
dered  to  the  corporation,  and  it  issued  effect,  Sewall  v.  Boston  Water  P.  Co., 
a  new  one  in  the  name  of  the  auc-  4  Allen,  277;  81  Am.  Deo.  701;  Loring 
tioneer,  who  sold  and  delivered  it  to  ▼.  Salisbury  Mills,  126  Mass.  138;  Pratt 
a  bona  fide  purchaser  for  value  and  v.  Boston  &  A.  R.  R,  126  Mass.  443; 
without  notice,  and  this  assignee  in  Machinists'  Nat.  Bank  ▼.  Field,  126 
turn  surrendered  the  second  certificate  Mass.  346;  (this  case  holds  that  the 
and  received  a  third  one  issued  to  bank,  after  having  obeyed  the  decree 
himself.  The  owner  brought  a  suit  in  under  the  circumstances  stated  in  123 
equity  against  the  corporation  and  the  Mass.  110,  cannot  maintain  any  suit 
purchaser.  The  court  held,  —  1.  That  for  reimbursement  against  the  pur* 
the  plaintiff  could  maintain  a  suit  chaser);  Telegraph  Co.  v.  Davenport, 
against  the  corporation  to  compel  it  97  U.  S.  369  (holds  the  corporation 
to  issue  a  certificate  of  a  like  number  liable,  but  rather  implies  than  ex- 
of  shares  to  him,  and  to  pay  him  aU  pressly  declares  the  purchaser  not  to 
the  dividends  thereon;  citing  Ashby  t.  be  liable).  The  following  California 
Blackwell,  2  Eden,  299;  Amb.  603;  Slo*  decisions  involve,  if  they  do  not  ex- 
man  V.  Bank  of  England,  14  Sim.  476;  pressly  declare,  the  tame  rule:  Brews- 
Midland  R'y  V.  Taylor,  8  H.  L.  Cas.  ter  ▼.  Sime,  42  Cal.  139,  147;  Thomp- 
761;  Pollock  V.  National  Bank,  7  N.  Y.  son  ▼.  Toland,  48  CaL  99;  Winter  v. 
274;  67  Am.  Dec  620;  but  2.  The  Belmont  Min.  Co.,  68  CaL  428,  432 
plaintiff  was  entitled  to  no  relief  (but  see  Sherwood  v.  Meadow  Valley 
against  the  purchaser,  who  was  a  pur-  M.  Co.  60  Cal.  412);  People  v.  Elmore^ 
chaser  in  good  faith  for  a  valuable  36  CaL  663;  Weston  v.  Bear  River  eta 
consideration  and  without  notice,  and  Co.,  6  Cal.  186;  63  Am.  Dec.  117;  6  CaU 
who  did  not  hold  the  eertifieate  of  shares  426;  Naglee  v.  Pao.  Wharf  Oo.»  20  CiL 
vfMeh  the  plaintiff  had;  citing  Bank  v.  629,  633. 
Lanier,  11  Wall.  369;  In  re  Bahia  eta        >  See  t  707. 


997  ooKCKBKiNa  PBioBinn.  S  714 

066111,  should  apply  to  and  goyern  such  a  condition  of 
drcn instances.  In  England  and  in  several  of  the  states 
the  rule  giving  to  the  assignee  who  first  notifies  the  debtor 
party  or  trustee  a  precedence  over  all  others,  even  those 
who  are  earlier  in  date,  furnishes  a  certain  and  simple 
criterion  for  determining  the  priority,  it  being  remem- 
bered that  this  rule  is  confined  to  pure  personal  things  in 
action,  and  does  not  extend  to  liens  and  other  equitable 
interests  in  real  estate,'  In  the  states  where  the  rule  re* 
ferred  to  does  not  prevail,  the  question  must  turn  upon 
other  doctrines.  If  the  interests  are  equitable  in  their 
nature,  and  the  equity  of  no  assignee  is  intrinsically  su- 
perior to  the  others,  the  settled  principle  of  equity  should 
control,  that  the  order  of  time  determines  the  order  of 
priority;  or  in  other  words,  that  the  subsequent  assignee 
takes  subject  to  the  rights  of  the  one  prior  in  time;  and 
this  principle  has  been  applied,  in  such  cases,  by  many 
able  decisions.*  On  the  other  hand,  if  the  subsequent 
assignee  has  acquired  the  legal  title,  and  was  a  purchaser 
in  good  faith  for  a  valuable  consideration  and  without 
notice,  he  is  protected;  and  this  doctrine  of  bona  fide  pur- 
chase seems  to  have  been  extended,  by  some  decisions,  to 
subsequent  assignees  who  had  only  obtained  an  equitable 
interest.* 

S  714.  8.  Equittes  in  Favor  of  Third  Persons.  —  Equi- 
ties  in  favor  of  third  persons  through  whom  the  title  to 
the  thing  in  action  has  never  passed,  and  those  in  favor 
of  a  former  assignor,  are  intimately  connected;  indeed, 
they  are  only  different  phases  of  the  same  doctrine,  and 
must  stand  or  fall  together.  If  the  imperfection  of  an 
assignee's  title  is  not  confined  to  equities  subsisting  in 

■  Sm  ntpra,  ft  605-697.  '  Sea  JncUon  t.  Ooroonn,  17  How. 

*  Taylor  ▼.  Bates,  5  Cow.  376;  Mmr  612,  and  other  decisions,  where  a  sob- 

▼.  Schenek,  8  Hill,  228:  38  Am.  Dea  sequent  assignee  without  notice  hae 

633;  riratt's  Appeal,  77  Pa.  St.  878»  been  protected  hj  obtaining  a  legal 

881;  Coon  ▼.  lUed,  79  Pa.  8t  240;  title  or  advantage,  or  by  his  dili^noe, 

lindsay  T.  Wilson,  2  Der.  ft  B.  Eq.  orthelaohes,eto.,  of  the  prior  aesignes^ 

85;  Alien  v,  Smitherman,  6  Ired.  Eq.  supra,  §  696^  and  notetp 
341;  Wallston  ▼.  Braswelt  1  Jones  Eq. 
137;  Downer  t.  Bank.  39  Vt  26,  32. 
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favor  of  the  debtor  party,  there  is  no  reason,  in  the  nature 
of  things,  why  it  shoald  not  extend  to  the  equities  of  all 
other  parties, — third  persons  as  well  as  previous  holders 
and  assignors;  in  fact,  the  doctrine  would  apply  with 
fewer  exceptions  in  the  case  of  third  persons  than  in  the 
case  of  prior  assignors.  As  a  third  person,  althongh 
having  some  interest  or  claim  which  constitutes  his 
''equity,''  has  never  been  an  owner  or  holder  of  the  chose 
in  action,  and  has  never  transferred  it,  his  condlict  tow- 
ards it  cannot,  in  general,  enable  the  assignee  to  invoke 
against  him  the  doctrine  of  estoppel.  These  conclusions 
are  fully  sustained  by  judicial  authority.  Wherever  the 
narrower  view  that  an  assignee  takes  subject  only  to  the 
equities  of  the  debtor  has  been  rejected,  and  the  theory 
of  'Matent"  equities  has  been  disregarded,  the  courts 
have  described  the  assignment  as  subject  to  aU  claims  ex- 
isting against  the  assignor,  —  have  laid  down  the  rule  in 
comprehensive  and  positive  terms,  that  the  assignee  takes 
subject  to  all  equities,  latent  or  open,  of  third  persons. 
Of  course  the  ''equity,''  in  such  a  case,  must  be  some 
subsisting  claim  to  or  against  the  thing  in  action  itself, 
or  the  fund  which  it  represents,  which  the  third  person 
held  and  could  have  enforced  if  it  had  remained  in  the 
hands  of  the  assignor;  as,  for  example,  a  lien  or  charge 
upon  the  fund  or  some  part  of  it,  or  upon  the  security, 
or  an  equitable  ownership  or  right  to  the  fund  or  secu- 
rity, and  the  like.*    The  case  of  subsequent  execution  or 

>  Davies  t.  Austen,  1  Vet.  247,  per  ▼.  Lathrop,  22  N.  Y.  S85^  per  Denio^ 

Lord  Thurlow;   Mangles  ▼.  Dixon,  3  J.  (a  most  able  review  of  the  proced* 

H.  L.  Gas.  702,  731;  Bebee  t.  Bank  of  ing  authorities);  Schafer  t.  ReUlj,  60 

New  York,  1   Johns.   529,   652,    per  N.  Y.  61,  67,  68,  per  Allen,  J.;  bus. 

Spencer,   J.;  649,   per  Tompkins,  J.  tees  etc  t.  Wheeler,  61  N.  Y.  88,  104- 

(in  these  cases  the  rule  is  laid  down  106,  113,  114,  per  Dwight.  J.;  Greene 

in  the  most  general  form);  Shropshire  ▼.  Wamick,  64  K.  Y.  220,  224»  226 

etc.  R'y  ▼•  The  Queen,  L.  R.  7  H.  L.  (the  rule  fully  discussed  and  appHod 

496  (A,  for  value  and  without  notice,  to   equities  of   third   persons);    van 

obtained  an  equitable  interest  by  as-  Rensselaer  ▼.  Stafford,  Hopk.  CL  669, 

aignment  in  certain  shares  of  stock  675;  affirmed  9  Cow.  816,  318   (Van 

from  B,  %oho  had  the  legal  tUU.    A's  in-  D.   bought   lands   from  Van   R.   on 

terest  was  held  subject  to  the  rights  credit;  sold  part  to  W.,  from  whom 

of  a  cestui  que  trust,  C,  for  whom  B  he  took  two  mortgages  of  tiie  same 

really  held  the  shares  as  trustee.    See  date  for  the  price,  intending  to  assign 

the  cases  cited  in  the  opinions);  Bush  one  of  them  to  Van  R.  sa  security  fir 
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attachment  creditors  of  the  assignor  stands  upon  a  some* 
what  different  footings  since  their  equities  in  the  subject- 
matter  are  not  existing  at  the  time  of  the  assignment. 

§  715.  Contrary  Bole,  that  Assignments  of  Things  in 
Action  are  Free  from  Latent  Equities  in  Tayor  of  Third 
Persons  or  Previous  Assignors.  —  On  the  other  hand,  the 
conclusions  reached  by  this  imposing  line  of  authorities 
haye  been  wholly  rejected.  Able  judges  and  courts  have 
maintained  the  position  that  assignments  of  things  in 
action  are  subject  only  to  equities  of  the  debtor  party;  that 
they  are  never  subject  to  equities  in  favor  of  third  per- 
sons, and  especially  that  they  are  free  from  that  kind  of 
prior  claim  often  called  "latent  equities.'''  Although 
this  direct  conflict  cannot  be  completely  reconciled,  yet 

the  debt  due  bim.    Both  mortgagee    S32;  PoiUon  ▼.  Mertiii,  1  Send.  CSu 
vere  recorded  eft  the  i&me  time;  he    569;  Meybin  ▼.  Kirby,  4  Rich.  £q.  106| 
first  enigned  one  of  them  to  Van  R.,    Jadson  r.  Corcoran,  17  How.  612. 
and  afterwards  assigned  the  other  to        '  Livingston  r.  Dean,  2  Johns.  Ch. 
&  &,  who  was  a  bona  JkU  purchaser    479;  Murray  ▼.  Lylbam,  2  Johns.  Ch. 
ioTTsliic^  eta    Held,  that  the  mort-    441,  443   (the  opinion  of  Kent,    C, 
gs^  assigned  to  Van  K  obtained  a    in  Uiese  cases  seems  to  be  the  author* 
priority,  and  8.  S.  took  the  one  as*    ity  on  which  ail  the  later  similar  decis- 
signed  to  him  subject  to  all  the  eqni-    ions  are  rested.    His  opinion  on  this 
titti  which  Van  rL  bad  against  the    point  has  been  repeatedly  oyermled 
assignor.  Van  D.,  and  in  or  npon  the    uy  the  New  York  eoorts:  See  Mair  y. 
land);  Taylor  ▼.   Batea,  6  Cow.  376    Schenck,  3  Hill,  228;  38  Am.  Dec.  633; 
(A,  a  b(ma£de  assignee  of  an  entire    Bash  y.  Lathrop,  22  N.  T.  036);  Bebee 
fwukvuj  demand  held  subject  to  the    ▼.  Bank  of  New  York,  1  Johns.  6299 
rights  of  B^  who^   by  a  preyions  ar*    673,  per  Kent,  C.  J.;  Jameey.  Morey, 
raogement  with  tiie  creditor-assignor^    2  Cow.  246,  298;  14  Am.  Deo.  475,  per 
was  entitled  to  a  portion  of  the  pro*    Sutherland,  J.;  Losey  ▼.  Simpson,  11 
oeeds);  Muir  ▼.  Scnenok,  8  Hill,  228;    N.  J.  £q.  246;  Bloomer  y.  Henderson, 
88  Am.  Deo.   633    (dieapproying   of    8  Mich.  395,  402;  77  Am.  Dec  453; 
dkta  of  Chancellor  Kent    in  Murray    Croft  y.   Bunster,   9  Wis.   603,  508; 
y.  Lylbum,  2  Johns.  Ch.  441,  443);    Mott  y.  Oark,  9  Fa.  St.  399,  404;  49 
Brooks  y.  Record,  47  HL  30  (assignee    Am.  Dea  566;  Taylor  y.  Gitt,  10  P*. 
ef  a  negotiable  note  and  chattel  mort*    St  428;  Metzgar  y.  Metzgar,  1  Rawle, 
flige  after  maturity  held  subject  to    227;  MoConnell  y.  Wenrich,  16  Pa.  St. 
ibe  rights  of  one  who  had  purchased    365;  Moore  y.  Holcombe,  3  Leieh,  597; 
the  chattels  for  yalue  and  without  no-    24  Am.  Deo.  683;  Ohio  Life  Ins.  Co. 
ties  after   the  mortgage  was  f^yen;    ▼.  Roes,  2  Md.  Ch.  25,  39;  [Woodruff 
the  mortgaget  had  estopped  himself    y.  Morristown  Inst.,  34  N.  J.  £q.  174; 
by  his  oondnet   from  enforcing   the    Dnke  y.  Clark,  58  Miss.  465.]    An  as- 
■>0'^>^e  against  such  purchaser,  and    signee  for  yalue  and  without  notice 
the  assignee  was  affected  by  the  same    of  a  chattel  mortgage,  fraudulent  aa 
equity);  Allen  y.    Watt,  79  111.  284    against  the  creditors  of  the  mortgagor, 
(sasignee  of  a  judgment  held  subject    obtains  a  good  title  superior  to  the 
to  a  lien  acquired  by  creditors  previous    equities  of  such  creditors:  Sleeper  y« 
to  the  assignment);  Pindall  y.  Trevor,    Chapman,   121   Mass.    404;  see  also, 
^  Ark.  &9;  Trabne  y.  Bankhead,  2    upon  the  general  question  dibcussed  in 
Tenn.  Ch.  412;  Parrish  y.  Brooks,  4    the  text^  Sumner  y.  Waugh,  56  IlL 
Brewst.  154;  Bradley  y.  Root»  5  Paige,    531. 
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the  apparent  discrepancy  which  exists  among  similar 
cases  may  be  explained,  and  at  least  partly  remoyed,  by 
certain  well*settled  principles  of  equity  which  are  recog- 
nized by  all  courts.  The  equity  of  the  second  assignee 
may,  from  some  intrinsic  element  or  some  external  inci* 
dent|  be  "  superior/'  and  may  therefore  be  entitled  to  a 
precedence;  or  the  second  assignee  may  have  obtained  a 
legal  title,  so  that  the  doctrine  of  bona  fide  purchaser  for 
a  yaluable  consideration  will  apply  and  give  him  protec- 
tion; or  the  holder  of  the  prior  equity  may  have  been 
guilty  of  laches  or  other  conduct  making  it  inequitable  to 
subject  an  innocent  subsequent  assignee  to  his  claim.* 

§  .716.  Equitable  Estates,  Mortgages,  Liens,  and  Other 
Interests.  —  Having  thus  considered  the  general  princi- 
ples concerning  priority  in  their  effect  upon  assignments 
of  pure  things  in  action,  I  shall  now  examine  their  appli- 
cation to  another  group  of  equitable  interests  in  property, 
including  estates,  liens,  charges,  and  the  like.  The  gen- 
eral doctrines  which  control  these  kinds  of  interests,  and 
determine  their  order  of  priority,  have  been  presented 
in  the  former  part  of  this  section,  and  require  no  further 
discussion;  it  only  remains  to  illustrate  their  application 
under  various  circumstances  to  different  conditions  of 
fact.  It  will  be  remembered  that  among  equitable  in- 
terests only  in  the  same  subject-matter,  otherwise  equal, 
the  order  of  time  controls;  that  between  two  or  more  equi- 
ties, one  may  be  intrinsically  superior  in  its  nature,  and 
thus  entitled  to  the  precedence;  that  between  an  equitable 
title  and  a  legal  title  in  the  same  thing,  the  latter  gen- 
erally prevails;  and  finally,  the  priority  resulting  from 
order  of  time  merely,  or  that  resulting  from  the  superior 
nature  of  the  equity  itself,  or  that  belonging  to  a  legal 
title,  may  be  postponed  or  defeated  in  various  manners 
and  by  various  incidents,  among  which  the  most  im- 
portant are,  notice  given  to  or  fraud  or  negligence  of 

^  See  ntpnt,  §  69S.  quotation  from  Jadioa  t.  Oorooran,  17  How.  612;  aad 
•iher  cases  cited. 
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the  holder  of  the  interest  which  would  otherwise  have 
been  preferred.^ 

§  717.  Doctrine  of  Prioritiee  Oreatly  Modified  by  the 
Becording  Acts. — These  doctrines,  forming  a  most  im- 
portant part  of  the  equity  jurisprudence,  have  been  well 
settled,  applied  to  every  kind  of  equitable  estate,  lien,  and 
interest,  and  illustrated  by  innumerable  examples.  The 
scope  and  operation  of  these  purely  equitable  doctrines 
throughout  the  United  States  have  been  greatly  broken 
in  upon  and  modified  by  the  various  recording  acts;  so 
that  any  uniformity  of  the  practical  rules  has  been  made 
Tirtually  impossible.  The  provisions  of  the  recording 
acts  differ  exceedingly  in  the  different  commonwealths,  as 
has  been  shown  in  the  preceding  section.'  In  some  states 
only  ''conveyances,''  including  deeds  and  mortgages,  are 
to  be  recorded;  in  others,  every  kind  of  instrument  cre- 
ating or  assigning  any  interest  in  or  lien  or.  charge  upon 
land,  and  even  instruments  dealing  only  with  personal 
property,  may  be  recorded.  A  similar  diversity  exists  in 
the  statutory  provisions  regulating  the  effect  of  docketed 
judgments.  Another  cause  which  has  disturbed  the  uni* 
formity  of  rules  upon  this  general  subject  is  found  in  the 
various  theories  which  prevail  concerning  the  nature  and 
effect  of  mortgages  of  land, — theories  which  are  not  only 
unlike  the  common  law  and  equitable  system  originally 
settled  in  England,  but  which  greatly  differ  among  them- 
selves.  To  discuss  in  an  exhaustive  manner  the  subject 
of  priorities  as  modified  by  the  statutory  legislation,  and 
to  present  all  the  rules  growing  out  of  their  local  record- 
ing acts,  as  settled  in  the  various  states,  would  plainly 
transcend  the  limits  of  this  work,  and  would,  in  fact,  re- 
quire a  volume  by  itself;  for  such  an  extended  and  minute 
treatment  the  reader  must  be  referred  to  treatises  upon 
mortgages  and  conveyancing,  and  to  the  decisions  in  each 
state  which  have  given  a  construction  to  its  own  statutes. 

>  See  supra,  H  683-692.    [See  alao       *  See  Mpra.  <  646. 
T^entman  ▼.  Eldridge,  98  Ind.  525.] 
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I  shall  endeavor  simply  to  illustrate  the  well-settled  doc- 
trines of  equitji  independent  of  statutory  rules,  and  then 
to  describe  some  effects  of  the  registration  system,  with 
the  modifications^  somewhat  different  in  different  com- 
monwealthSy  which  it  has  introduced. 
*   §  718.    I.  Priority  of  Time  among  Equal  Equities.— 
The  general  doctrine  is  well  settled^  as  already  stated/ 
that  among  successive  equitable  estates,  liens,  and  inter- 
ests which  are  equal, — that  is,  where  neither  claimant 
holds  the  legal  estate  or  has  the  best  right  to  call  for  it, 
and  neither  is  intrinsically  superior  to  the  others,  nor  is 
affected  with  any  collateral  incident,  such  as  negligence 
or  fraud, — the  order  of  time  controls,  even  though  a  sub- 
sequent holder  acquired  his  interest  without  any  notice 
of  the  prior  one.    Under  these  circumstances  the  maxim, 
Q^i  prior  est  tempore^  potior  eat  jure,  applies.    The  doctrine 
has  been  fully  recognized  and  constantly  enforced  by 
American  courts,  wherever  its  operation  has  not  been 
interfered  with  or  modified  by  the  recording  acts.'    The 
equities  to  which  this  rule  has  been  most  frequently  ap- 
plied by  the  English  courts  are  equitable  mortgages,  espe- 
cially those  created  by  a  deposit  of  title  deeds, — a  kind 
of  security  almost  unknown  in  this  country.    In  order  to 
accurately  appreciate  the  decisions  upon  this  subject,  it 
is  important  to  keep  in  mind  the  peculiar  rules  concern- 
ing the  nature  of  legal  and  equitable  mortgages  which 
prevail  in  the  English  law,  and  which  are  in  many  re* 
spects  different  from  our  own  system.* 

>  See  mpra^  §§  678,  682.  Oex  &  J.    1;  Beokett  r.  Gordler,  1 

<  Phillips  T.  Phillips,  4  De  Gex,  F.  &  Brown   Ch.    363,   358;    Mackreth  ▼. 

G.  208,  215,  218;  Cave  y.  Gave,  L.  R,  Symmons,  15  Ves.  329,  354;  Wilmol 

15  Ch.  Div.  639, 646  (interest  of  a  ceitej  v.  Pike,  5  Hare,  14;  Potter  t.  Sanders. 

qwB  trust  tknd  an  equitable  mortgage);  6  Hare,  1;  Ford  ▼.  White,  16  Bear. 

Rice  T.  Rice,  2  Drevr,  73  (vendor's  120;  Berry  v.  Mnt.  Ins.  Co.,  2  Johns. 

lien  and  equitable  mortgage);  Bradley  Ch.   603;  Cherry  ▼.  Monro,  2  Barb. 

r.  Riches,  L.  R.  9  Ch.  Div.  189  (two  Ch.  618;  Grosvenor  ▼.  Allen,  9  Paige, 

Suitable  mortgages);  Dixon  y.  Muc-  74,  76:  Thorpe  ▼.  Durbon,  45  Iowa, 

Bston,  L.  R.  8  Ch.  155;  Newton  v.  192;  Hoadley  r.  Hadley,  48  Ind.  452; 

Newton,  L.  R.  4  Ch.  143;  6  £q.  135,  Stevens  v.  Watson,  4  Abb.  App.  302; 


140;  Waldy  v.  Gray,  L.  R.  20_Eq^    Littlefleld  ▼.   Nichols,   42   CaL   372; 

lorpe  v.  Holds 
BSq.  139;  Cory  v.  Eyre,  1  De  Gex,  J.  &        •  With  respect  to  priorities  between 


238;  Thorpe  y.  Holdsworth,  L.  R.  7  Walker  y.  Matthews,  58  111.  196. 
E!q.  139;  Cory  v.  Eyre,  1  De  Gex,  J.  &  •  With  respect  to  priorities  bet 
S.  149,  163;  Roberts  y.  Croft,  2  De    snccessive    eqidtabU    mortgages^ 
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*  §  719.  ninstratioiui  —  Simoltaneotu  Mortgages,  Snb* 
stitTited  Liens,  etc.  —  It  has  naturally  followed,  from  the 
provisions  of  the  recording  acts,  and  from  the  quite  dif- 
ferent modes  of  conducting  business  prevailing  in  this 
country,  that  the  questions  presented  to  the  American 
courts  for  decision  have  been  of  another  character,  aris- 
ing from  other  circumstances.  Among  these  questions, 
one  relates  to  simultaneous  mortgages  or  other  liens.^ 

Bradley  ▼.  Riehtf,  L.  R.  9  Ch.  Dir.  Mtme  arrangement  no  money  pastinff 
189;  Dixon   r.  Mnckleeton,  L.  K   8  between  the  partiee  at  the  time,   B 
Ch.  155;  Waldy  t.  Gray,  I^   R.   20  may  inelet  that,  aa  againet  hie  own 
Eq.  238;  Thorpe  ▼.  Holdaworth,  L.  Bi.  mortgage^  A'a  mortgage  has  no  force 
7  Eq.  139,  and  other  casea  cited  in  last  except  to  the  extent  that  A  has  per* 
note.     With  respect  to  sneh  priority  formed  the  agreement  nnder  which 
where  there  has  been  negligence  on  they  were  given.     The  consideration 
the  part  of  the  one  first  in  order  of  of  A's  mortgage  was  hit  undertaking 
time,  see  Layard  y.  Mand,  L.  R.  4  Bq.  to  satisfy  the  mortgagor's  liabilities 
397,  406;  Hunter  ▼.  Walters,  L.  R.  1 1  to  the  amount  of    twenty  thousand 
Eq.  292;   Pease  v.  Jackson,  L.  R  8  dollars.     Held,  that  he  could  only  en- 
Ch.  576.     If  the  legal  owner  of  land  force  to  the  extent  he  had  performed 
gives  a  first  mortgage  on  it  to  A  in  his  agreement.     Also,   by  bis  agree- 
the  ordinary  form  known  to  the  com-  ment,  he  became,  as  between  himself 
mon  law,  of  a  deed  with  a  condition,  and  the  mortgagor,   with  respect  to 
this  is.  of  course,  a  legal  mortgage;  A  these  liabilities,  the  principal  debtor; 
obtains  and  holds  the  legal  title  and  and  when  he  had  satisfied  judgments 
estate,  if  the  mortgage  is  of  the  fee,  against  the  mortgagor,  he  could  not 
then  his  estate  is  the  legal  fee.    While  hold  them  as  assignee,  and  enforce 
this  first  mortgage  is  outstanding,  sJl  them     against    the    mortgagor:   Van 
subsequent    mor%ages  of    the    same  Aken  r.  Qleason,  34  Mich.  477.  Where 
land  to  B,  C,  D,  etc.,  no  matter  what  two  mortgages  are  of  even  date,  and 
may  be  their  forms,  are  necessarily  intended  to  be  simultaneous,  but  re- 
equitable  mortgages;    even  if  such  a  corded  on  different    days,   the  fore- 
subsequent  mortgage  be  in  the  form  closure  of  one  of  them  by  advertise- 
of  a  legal  conveyance,  it  can  only  con-  ment  would  not  settle  the  equities  of 
vey  an  eqaitable  estate,  since  the  legal  the  purchaser  at  the  sale  and  of  the 
estate  has  already  been  conreyed  away  person  holding  the  other;  a  suit  in 
and  is  vested  in  Uie  first  mortgagee,  A.  ec^uity  would  be  necessary  to  deter- 
This  is  the  settled  rule  necesniily  re-  mme   their   respective   rights.     The 
suiting  from  the  Bnglish  theory  of  fact  that  the  one  recorded  on  the  later 
mortgageo.     Again,  if  the  legal  owner  day  bore  an   acknowledgment  of  an 
of  land  creates  a  first  mortgage  upon  earlier  date  does  not  show  that  it  was 
it  by  depositing  all  his  title  deeds  with  intended  to  be   the    prior    security: 
A,  A's  interest  is  certainly  an  equi-  Oausen  v.  Tomlinson,  23  N.  J.  £q. 
tsble  mortgage;  but  since  he  is  first  405.     Where  two  mortgages  on  the 
in  order  of  time,  and  possesses  all  the  same  land  are  given  at  the  same  time 
legal  muniments  of  title,  and  has  the  to  the  same  person,  an  earlier  record 
right  to  call  for  the  execution  of  an  or-  of  one  will  not  give  it  any  precedence 
dinary  legal  mortgage  by  conveyance  over  the  other,  even  when  between 
in  order   to  i>erfect  his  security,  his  assignees.     Such    mortgages,   in  the 
position  ia  plainly  similar  to  that  of  m  hands  of  different  assignees,  are  oon- 
fesal  mortgagee.  current  liens,  payable  ratably,  if  ne- 
*  Morse  v.  Brockett,  67  Barb.  234.  oessary:    Oausen  v.  Tomlinson,  23  N. 
A  first  mortgage  being  given  to  A  J.  Eq.  405;    Howard  v.  Chase,    104 
and  a  second  to  B,  both  on  the  same  Mass.  249.     Where  two  simultaneous 
hmd,  and  aa  a  part  of  one  and  the  mortgages   are  given  with  an  agree* 
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Two  or  more  mortgages  having  been  given  at  the  aatne 
time,  or  as  parts  of  the  same  single  tranaaction,  with  the 
intention  that  they  should  be  simultaneous  liens,  they 
may  perhaps  be  recorded  on  different  days,  and  the  coort 
may  be  called  upon  to  settle  the  equities  between  the  mort- 
gagees or  their  assignees.  A  second  and  most  important 
question  concerns  the  respective  claims  of  precedence 
between  a  prior  unrecorded  mortgage  or  other  specified 
equitable  lien,  and  a  subsequent  docketed  judgment* 

mant  that  tbey  are  to  b«  aqnal  liena*  1  Joqm  on  Mortgagoi,  iecs.  650-^868, 

the  earlier   record  of  one  gives   no  from  which  a  portion  of  this  note  has 

priority  over  the  other,   even  to  an  been  borrowed.     [No  presamption  of 

assignee  of   the  one   first  reoorded.  priori^  arises  from  the  fact  of  prior 

Such  assignee  is  charged  with  notice  recording,  nor  does  snch  fact  tend  to 

by  the  record  of  the  otiier  mortgage,  show  that  the  one  first  recorded  was 

If  both  the  mor^^es,  or  either  of  executed   and   delivered    before  tiie 

them,  contain  a  stipulation  that  they  other:  Walker  ▼.  Bnffandean,  63  GsL 

are  to  be  simultaneous,  or  a  statement  812.    If,  however,  facts  appearing  on 

that  both  were  given  for  purchase-  the  face  of  the  mortgages  show  that  it 

money,  then  the  first  record  of  one  was  the  intention  of  the  parties  to  give 

will  giro  it  no  priority,  either  in  the  preference  to  one  over  the  other«  that 

hands  of  the  mortguree  or  of  an  as-  lien  will   be  given  priority;  Coleman 

signee:    Greene  ▼.  T^^unick,  64  N.  Y.  ▼.  Carhart,  74  Ga.  392.     Where,  how- 

2^.     On  the  other  hand,   if  simul-  erer,   as   between    the   simultaneoas 

taneouB  mortgages  are  given  to  differ-  inortga|;ees,  an  equitable  priority  *>- 

ent   persons  as   parts  of    the   same  ists  in  nvor  of  one,  and  the  othar  as- 

transaction,  each  having  notice  of  the  signs  for  value,  and  the  assignee  has 

other,  their  priorities  as  hetwem  the  nonotice,actualoroonstmctive,ofsaoh 

mortgag€e$    will^  depend    upon    the  priority,  he  will    take  his  mortgage 

equities    intrinsically    belonging    to  discharged  of  the  equity:    Riddle  ▼. 

them,  without  reference  to  the  order  George,  58  N.  H.  26.  And  where  the 

of  recording:    Khodes  ▼.  Canfield,  8  concurrent  mortgages  are  held  by  the 

Paige,  545;  Jones  ▼•  Phelps,  2  Barb,  same  person,  and  one  is  assigned  by 

Ch.  440;  Pomeroy  v.  Latting,  15  Gray,  the  mortgagee,  with  a  representation 

435;  Sparks  ▼.  State  Bank,  7  Blackf.  that  it  is  the  first  lien,  such  repreoen- 

469.    If,  however,  one  of  these  mort-  tation  will  give  it  priority  as  against 

gages  is  assigned  to  a  bona  Jide  pur-  the  mortgagee,  but  not  as  agamst  a 

chaser  for  v^ue  and  without  notice,  subsequent  assignee  of  the  other  mort- 

hemay,byobtainingthe  earliest  record,  ffage  without  notice:  Vredenbnrgh  t. 

secure  the  priority  over   the    other  Burnet,  31  N.  J.  £q.  229.  But  the  fact 

which    has   intrinsically   a   superior  that  one  of  the  morteatfes  becomes  due 

equity:    Coming  t.  Murray,  3  Barb,  before  the  other  is  held  not  to  nve  it 

652.    If  a  grantee  of  land,  as  a  part  of  priority:  Gollerd  t.  Huson,  34  If.  J. 

his  purchase,  and  the  whole  constitut-  £q.  38.] 

ing  one  transaction,  gives  a  mortgage        ^  This    particular   (question,   which 

back  to  his  grantor  for  purchase-money,  has  ^ven  rise  to  a  direct  conflict  of 

and  also  a  mortgage  to  another  person,  opinion,  is  more  fully  examined  under 

and  the  deed  and  two  mortgages  are  the    next   bead  (t^ra,    S§  721-724), 

recorded  at  the  same  time,  the  pur-  and  I  simply  here  cite  some  of  the  cases 

chase-money  mortgage  to  the  grantor  involving  it:    Galway  t.  Malchow,  7 

is  entitled  to  the  prioritv:    Clark  ▼.  Neb.  285;  King  ▼.  Portis,  77  K.  C. 

Brown,  3  Allen,  609;  and  see  Dusen-  25;  Corpman  ▼.  Baccastow,  84  Pa.  St. 

bury  T.  Hulbert,  2  Thomp.  &.  C.  177.  363;  Van  Thorniley  v.  Peters,  26  Ohio 

This  subject  is  more  fully  discussed  in  St.  471;  Stevens  ▼.  Watson,  4  Abb. 
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Another  question  relates  to  the  effect  of  substituting  a  dif- 
ferent lien  in  the  place  of  one  already  existing,  whether 
the  substituted  lien  retains  the  precedence  which  belonged 
to  the  one  which  it  has  replaced.'  Very  many  cases  have 
arisen,  involving  special  facts,  and  depending  for  their 
decision  upon  their  particular  circumstances.  Some  of 
them  have  been  placed  as  illustrations  in  the  foot-note.' 

§  720.  II.  One  Equity  IntrinsieaUy  the  Superior — 
Prior  Oeneral  and  Subsequent  Spedflc  Lien.  —  The  doc* 
trine  has  already  been  stated*  that  where  one  of  two 
equities  is  intrinsically  the  superior,  it  is  entitled  to  pre- 
cedence;^ and  that  an  equitable  interest  in  rem^  such  as 

App.     302;    Memnuui    t.    Polk,    6  oretly  given  to  the  mortff«ffor't  £ather« 

Heisk.  717;  Fain  ▼.  Inman,  6  Heisk.  5;  in-law,  for  money  which  he  had  pre> 

Wheeler  ▼.   Kirtland,  24  N.   J.  £q.  Tioaily  advanced  to  mortgagor's  wife, 

G92;  Knell  ▼.  Bnilding  Aae*n,  34  McL  It  was  made  with  the  design  of  g^rinf 

67.  him  priority,  bnt  without  his  partici- 

'  It  win  be  found,  I  think,  from  the  nation.  Held,  that  this  mortgaae  must 

deoisions  that  no  g^eneral  rule  can  be  oe  postponed  to  that  of  the  plaintiff, 

formulated  which  shall  be  an  answer  einoe,  on  the  assumption  that  it  was 

to  this  question.      The  effect  of  the  not  fraudulent,  the  mortgagee  had  no 

anbetitation,  in  retaining  the  original  equities  which  could  make  it  anything 

priority,  must  depend,  it  would  seem,  but  a   second  mortgage  against   the 

both  upon  the  intent  of  the  {Mrties,  plaintiff's  substituted    security.      In 

and  upon  the  mode  in  which  it  was  Kitchell  t.   Mudgett,   87   Mich.   81, 

oonsnmmated.   Each  case  must  there-  there  were  three  successive  mortgases, 

fore,   to  a  certain  extent,  turn  upon  and  K.  paid  off  and  discharged  the  first 

its  own    special   circumstances.      In  and  seoond,  and  then  took  a  new  mort* 

Thorpe  ▼.  Ihirbon,  45  Iowa,  192;  it  is  gage  for  the  amount  which  he  had  thus 

said  that  in  exohangins  one  form  of  paid.    Held,  that  this  one  was  subject 

security  for   another.  Tor   the   same  to  the  mortgage  No.  3,  and  K.  could 

debt,  no  other  lien  oan  intervene  and  not  keep  alive  the  lien  of  the  first  two^ 

obtain  a  praoedenoe.    A  vendor  in  a  so  as  to  give  his  mortgaffe  the  priority, 

land  contract  retained  his  lien  on  the  '  Deere  v.  Young,   39  Iowa,   588; 

land  for  the  unpaid  price,  which  was  Hemminwav  v.  Davis,   24  Ohio  St. 

prior  to  a  meohanios  lien  which  had  150;  Dusenbury  v.  Halbert,  2  Thomp. 

snbaeqnonUy  arisen  and  attached  for  kC.  177;  Lowry  v.  McKinuey,  68  Pa. 

the  bnilding  of  a  house  by  the  vendee.  St.  294;  Armstrong  v.  Rosa,  20  N.  J. 

Afterwards  the  vendor  gave  a  deed  of  Bq.  109.     [When  two  notes  are  given 

conveyance  and  took  back  a  mortgage  for  the  purchase  price  of  land,  and 

to  secure  the  purchase  price.   The  lien  the  vendor  assigns  the  one  last  falling 

of  this  moTtnLgt,  it  was  held,  being  due,  retaining  the  other,  the  assigned 

snbstitiited  rar  the  vendor's  lien,  re-  note  is  entitled  to  the  prior  lien:  I^ar- 

tained  the  precedence  which  had  be*  sons  ▼.  Martin,  86  Ala.  352;  Alabama 

longed  to  the  latter,  and  pre\*ailed  Gold  life  Ins.  Co.  v.  Hall,  58  Ala.  1.] 

over    the   meohanic's  lien,    although  '  See  mtjyra,  f  §  684-692. 

aetnaUy  later  in  date:    Eggeman  v.  ^  As  an  illustration,  in  Rioe  v.  Rioe^ 

S^maa,  37  Mich.  436.    TSb  partiea  2  Drew.  73,  a  vendor  conveyed,  with- 

to  a  mortgage  agreed  that  a  new  one  out  receiving  the  purchase  price,  but 

should  be  anbetituted.    On  the  same  indorsing  the  receipt  of  it  upon  the 

day  that  this  substituted  security  was  deed,  and  delivering  the  title  aeeds  to 

completed,  bnt  executed  and  recorded  the  grautee.     This  grantee  then  made 

befors  it^  another  mortgage  was  as-  an  equitable  mortgage  by  a  deposit  of 
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that  created  by  a  mortgage,  contract,  trust,  and  tbe  like,  is 
superior  to  a  mere  voluntary  interest,  and  to  the  general 
lien  of  a  judgment.  It  would  seem  to  be  a  general  role, 
at  all  events  a  correct  deduction  from  settled  principles, 
that  where  there  is  a  prior  general  lien,  embracing,  among 
other  things,  a  certain  subject-matter,  and  a  specific  lien 
is  subsequently  created  upon  that  same  particular  sub- 
ject-matter, not  voluntary,  but  arising  from  a  new  and 
valuable  consideration,  such  subsequent  specific  lien  would 
be  intrinsically  superior,  and  therefore  entitled  to  the  pre- 
cedence, at  least  if  it  were  acquired  by  the  holder  thereof 
without  notice  of  the  prior  general  encumbrance.  This 
rule  is  certainly  recognized  by  some  decisions.^ 

§  721.  Prior  Unrecorded  Mortgage  Snperior  to  Snbse- 
quent  Docketed  Judgment. — The  most  important  ques- 
tion under  this  head  which  has  come  before  the  American 
courts  relates  to  the  respective  claims  arising  from  a  prior 

the  title  deeds,  &nd  absconded.  Held,  lien  upon  all  the  after-aoqaired  prop- 
that  the  vendor's  lien  for  the  unpaid  erty,  which  is  snperior  to  that  of  aa 
price,  although  prior  in  time,  must  be  ordinary  subsequent  judgment^  still, 
postponed  to  the  equitable  mortgsge,  if  such  subsequent  judgment  is  con- 
because  the  possession  of  the  title  fessed  to  secure  tbe  paym«it  of  money 
deeds  and  the /ad  qfihe  indoraemaU  of  advanced  at  the  time  on  the  faith  of 
the  receipt  on  the  deed  made  the  mort-  it  by  tha  judgment  creditor,  the  latter 

fagee's    equity    superior.      8ee    also  lieu    thereby  becomes  entitled  to  a 

Tewton  V.  McLean,  41  Barb.  285.  precedence  over  the  prior  enonmbraoce 

'  In  re  Hamilton's  etc  Ironworks,  by  the  mortgage;  citing,  to  the  same 

L.  R.  12  Ch.  Div.  707,  710,  711.    A  effect,   Hulett  ▼.  Whipple,  6S  Bark 

company  gave  a  mortgage  of  all  its  224.     In  Fain  t.  Inman,  6  Heiaic  b^ 

land,  fixtures,  stock  in  trade,  and  its  it  is  held  that  where  the  vendor  oon- 

nndertaking,  to  secure  its  bond-holders  veys  the  legal  title  without  retaining 

and  other  creditors.     The  company  a  lien  for  the  purchase-money  in  any 

afterwards  borrowed  a  sum  of  money  express  manner,  his  right  to  enforce 

to  use  in  carryiuff  on  its  business  from  payment  against  the  land  in  the  hands 

A,  who  knew  of  the  previous  mort-  of  the  vendee  is  a  mere   **  equity," 

gage,   and    gave    him  as    security  a  and  must  be  postponed  to  a  specific 

charge  by  way  of  assignment  on  a  car-  lien  subsequently  acquired,  either  with 

tain  sum  of  money  about  to  become  or  without  notice,  by  a  creditor  of  the 

due  to  the  company  for  the  completion  vendee.    This  case  seems  to  recpgnias 

of    certain  work.      The  work  being  the  rule  stated  in  the  tezt^  bnt»  in  my 

completed,  and  the  money  due,  it  was  opinion,  by  a  mistaken  course  of  lea- 

held  that  A's  claim  to  it  was  entitled  soning.    By  the  overwhelming  weight 

to  preference  over  that  of  the  mort-  of  authority,  the  lien  of  a  ven£>r, 

gageea     The  same  rule  seems  to  be  even  when  not  reserved  by  any  ex- 

sustained  by  the  following  cases:  In  press  language,  is  more  than  a  mere 

Stevens  v.  Watson,  4  Abb.  App.  302,  equity;  it  is  an  equitable  intereat  m 

it  is  held  that  while  a  mortgage  by  rem^  and  entitled  to  preference  over 

a  railroad  company  of  all  its  prop-  all  subsequent  equitable  intereats  ef 

erty  then  existing  or  afterwards  to  no  higher  nature:  See  Rice  ▼•  Rice^ 

be  acquired,  creates  a  valid  equitable  2  Drew.  73. 
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specific  and  a  subsequent  general  lien.     The  doctrine  is 
certainly   established   aa   part  of   the  equity  jurispru- 
dence,  and  rests  upon  the  solid  basis  of  principle,  that 
prior  equitable  interests  in  rem^  including  equitable  liens 
upon  specific  parcels  of  land,  have  priority  of  right  over 
the  general  statutory  lien  of  subsequent  docketed  judg- 
mentSy  although  the  latter  is  legal  in  its  nature.    Judg- 
ment creditors  are  not  **  purchasers ''  within  the  meaning 
of  the  recording  acts,  and  unless  expressly  put  upon  the 
same  footing,  they  do  not  obtain  the  benefit  which  a  sub- 
sequent purchaser  does  by  a  prior  record.    The  equitable 
doctrine  is,  that  a  judgment  and  the  legal  lien  of  its 
docket  binds  only  the  actual  interest  of  the  judgment 
debtor,  and  is  subject  to  all  existing  equities  which  are 
valid  as  against  such  debtor.^    It  follows,  as  a  necessary 

*  The  doctrine  wm  well  stated  by  mortgagee  or  liens  arising  from  ooa- 

Bartley,  J.,  in  White  t.  Denman,  1  tract,  or  from  intended  legU  mort- 

Ohio  Sk  110^  112,  although  the  deois-  g<^g<M  defectively  executed,  eta:  Bils 

ion  upon  the  authority  of  earlier  Ohio  y.  Tousley,  1  Paige,  280;  In  re  Howe, 

eases  were  not  in  accordance  with  it  1  Paige,  125;  White  t.  Osrpenter,  2 

**It  is  a  principle  of  familiar  applica-  Paige,  217,  266;  Gonverneur  y.  Titiis, 

tion   in  equity  jurisprudence ;  that  a  6  Paige,  347;  Kiersted  ▼.   Avery,  4 

specific  equitable  interest  in  real  es-  Paige,  9;  Arnold  ▼.  Patrick,  6  Paiges 

tate,    whether  it  be  created    bv  an  310;  Morris  t.  Mowatt,  2  Paise,  686, 

executory  agreement  for  the  sale  of  690;   22  Am.  Dec   661;   BuSian  ▼. 

land,  or  by  deed  so  defectively  exe«  Sumner,  2  Barb.  Ch.  165,  207;  47  Am. 

entad  as  not  to  pass  the  legal  estate,  Dec.  305;  Hoagland  ▼•  Latonrette,  2 

but  treated  in  equity  as  a  contract  to  K.  J.  £^  254;  Dunlap  v.  Burnett,  5 

convey,  or  even  a  vendor's  lien,  ii  up-  Smedes  it  M.  702;  45  Am.  Dea  269; 

held  by  courts  of  equity,  and  vni*  Money  t.  Doney,  7  Smedes  k  M.  15; 

formly  takes  priority  over  judgment  Bank  t.  Campbell,  2  Rich.  £q.  179; 

liens,  assignments  in  bankruptcy,  and  Watkins  ▼.  Wassell,  15  Ark.  73,  94, 

assignments  for  the  benefit  of  creditors  95;  Cover  ▼.  Black,   1   Pa.  8k  493; 

generally. "    See  also  Finch  t.  Barl  of  Shryock  v.  Wasgoner,  28  Pa.  St  430; 

Wineheisea,  1  P.  Wms.  277;  Legard  Hampson  ▼.  Edelen,  2  Har.  k  J.  64; 

V.  Hodges,  1  Yes.  477;  Burn  v.  Burn,  3  Aul  Dec.  630;  Hackett  v.  Oallender, 

3  Yes.  573,  582;  Lodge  t.  Tyseley,  4  82  Yt.  97,  108,  109;  Hart  v.  Farmer's 

Sim.  70;  Beavan  v.  &t\  of  Oxford,  6  etc    Bank,    33  Yt.    252;    Brown  ▼. 

De  Gex,  M.  &  O.  507,  517,  518;  New-  Pierce,  7  Wall  205;  Baker  v.  Morton, 

Unds  ▼.  Paynter,  4  Mylne  k  C.  408;  12  Wall    150.     In  these  two  latter 

Langton  v.  Horton,  1  Hare,  549;  Sv*  cases  the  doctrine  was  applied  to  the 

erett  ▼.    Stone,   8   Story,    446,   455;  equitable  interest  of  a  grantor  who 

Briggs  ▼•  French,  2  Sum.  251;  [Cow*  bad  executed  a  deed  through  duress, 

■rdin  V.  Anderson,  78  Ya.  88;  Sum-  but    had    remained     in    posseasion, 

mers  ▼.  Dame,  31  Oratt  791.1    In  the  against  a  judgment  creditor  of  the 

following  cases  the  doctrine  has  been  grantee.     [See  also  Hurt  v.  Frillaman, 

applied  to  a  great  variety  of  equiUble  79  Ya.  257;  Sinclair  v.  Sinclair,  79  Ya. 

interests, — l£at  of  a  vendee,  to  the  lien  40;   Bowman  v.  Hicks,  80  Ya.   806; 

of  a  vendor,  to  the  interest  of  a  CBifiii  Boyd    v.    Anderson,    102    Ind.    217; 

9»s/ncs<,  whether  the  trust  was  express  Heberd  v.  Wine,  105  Ind.  237;  Wdls 

or  by  operation  of  law,  to  equitable  v.  Benton,  108  Ind.   58o;  Justice  v. 
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consequencei  tnat^  unless  prevented  by  express  statutory 
provisions,  the  equitable  lien  of  a  prior  unrecorded  mort- 
gage given  upon  a  specific  parcel  of  land  should  have 
precedence  over  the  general  legal  lien  of  a  subsequent 
docketed  judgment  against  the  owner  of  the  mortgaged 
premiseSi  even  when  the  judgment  was  recovered  and 
docketed  without  any  notice  to  the  judgment  creditor  of 
each  outstanding  mortgage.  This  rule,  which  is  plainly 
correct,  as  being  in  accordance  with  principle  and  pre* 
serving  the  consistency  and  symmetry  of  the  equity  juris- 
prudence, has  been  adopted  and  firmly  established  by  the 
courts  in  many  of  the  states.^    The  general  rule,  wher* 

Justice,  116   Ind.    201;   Leonard   ▼.  Wilder  t.  Batterfield,   60  How.  Pr. 

BroQghion,  120  Ind.  536;  16  Am.  St  886;  In  re  Howe,  1  Paige,  125  (eon* 

Rep.  347;  Shirk  ▼.  Thomaa,  121  Ind.  tract  for  a  mortgage);  Scbroeder  ▼. 

147;  16  Am.  St.  Rep.  381;  Koons  v.  Qnrney,  73  N.  Y.  430  (a  deed);  Moyer 

MiUett,  121  Ind.  691;  Warren  ▼.  Hull,  ▼.  Hinman,  13  N.  V.  180;   17  BarK 

123  Ind.  126;  Lowe  t.  Allen,  68  Ga.  137  (equitable  interest  of  a  rendee); 

225;  Peck  ▼.  Williams,  113  Ind.  256;  Wilooxson    ▼.    Miller,    49    OaL    19S 

Calvert  v.  Roche,  59  Tez.  463;  Cain  r.  (deed);    Pizley  ▼.   Hngglns,    15  CaL 

Woodward,  74  Tez.   549;  Senter  t.  127  (deed);  Plant  ▼.  Smythe,  45  CaL 

Lambeth,    59    Tez.    259;    Parks    t.  161;  Hnnter  ▼.  Watson,  12  CaL  363; 

People's  Bank,  97  Mo.  130;   10  Am.  73  Am.  Dec  543;  Rose  ▼.  Munie,  4 

St.   Rep.  295;    Brandes  ▼.  Cochrane,  Cal.  173;  First  Nat.  Bank  r.  HayzletW 

112  U.  S.  344;  Idssa  v.  Porey,  64  Miss.  40  Iowa,  659;  Hoy  v.  Allen,  27  Iowa, 

362.]    Notwithstanding  this  imposing  208;  Chnrohill  r.  Morse^  23  lowa^  229; 

array  of  authorities,  the  doctrine  has  92  Am.  Deo.  422;  Evans  t.  McGlaason, 

been  rejected  or  departed  from  in  a  18  Iowa,  150;  Welton  ▼.  TuEBard,  15 

few  cases.    In  Rioheson  ▼.  Richeson,  Iowa,  495;  Patterson  ▼.  lander,    14 

2  Gratt.  497»  the  lien  of  a  vendor  was  Iowa,  414;  Bell  ▼.  Evans,  10  Iowa, 

held  subordinate  to  the  right  of  the  353;  Norton  v.  Williams,  9  lowa^  528; 

vendee's    creditor.      In    Sayley    v.  Sappington  v.  Oeschli,  49  Mo.  244;  Po^ 

Greenleaf,  7  Wheat  46,  61,  the  same  ter  v.  McDowell,  43  Mo.  93;  StillwoU 

preference  was  given  to  a  snbseqnent  v.  McDonald,  39  Mo.  282;  Valentine  t. 

indgment  against  the  vendee  over  the  Havener,  20  Mo.  133;  Apperson  ▼.  Bur* 

lien  of  the  vendor.     The  decision  can-  aett,  33  Ark.  328;  Kelly  v.  Mills,  41 

not  be  of  any  weisht  sinoe  Marshall,  Miss.   267;   Righter   ▼.   Forrester,   1 

C  J.,  doubts  whether  the  vendor's  lien  Bush,   278;    Morton    v.    Robarda,    4 

•zists  at  all  in  the  law  of  this  country,  Dana,  258;  Greenleaf  v.  Edes,  2  Minn, 

and  ezpressly  declares  that  there  is  no  264;  Orth  v.  Jennings.  8  Blaokf.  420; 

American  case  protecting  it.  Hampton  v.  Levy,  1  McCord  Ch.  107, 

^  In  some  of  these  cases  it  is  a  prior  111.   (To  the  same  effect  are  Moormaa 

unrecorded  deed  that  prevails  over  the  v.  Gibbs,  75  Iowa,  537;  Martin  ▼•  Qg<- 

snbsequent  judament;  but  where  this  den,  41  Ark.  186;  Carraway  ▼.  Carra* 

is  so  held  of  a  deed,  it  must  of  neoes*  way,  27  8.  C.  576;  Masterson  v.  Littley 

sity  be  also  held  of  a  mortgage:  Ste-  75  Tez.  682.    And  the  same  priority 

vens  V.  Watson,  4    Abb.  App.  302;  ezists  in  favor  of  a  gnmtee  or  mori- 

Wheeler  v.  Kirtland,  24  N.   J.  Bo.  gagee  under  aa  nnrecorded  deed  or 

552;  Knell  ▼.  Building  Ass'n,  34  Md.  mortgage,  as  against  a  subsequttnt  at* 

67;  Galway  v.  Malchow,  7  Neb.  285;  taohment  lien:  Hoag  v.  Howard,  66 

Jackson   v.    Dubois,    4    Johns.   216;  CaL  564;  Moorman  v.  Gibbs.  75  Iowa, 

RohmiU  ▼.  Hoyt,   1  Bdw.   Ch.   652;  437;  Boston  Music  Hall  Ass^n  v.  Coiy, 

Thomas   t.    Kelsey,    30   Barb.    268|  129  Mass.  4S6|  Morrow  t,  Qmfm,  77 
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ever  it  thns  prevails,  is  still  susceptible  to  modifieations 
and  exceptions  depending  upon  special  circumstances/ 

§  722.  Contrary  Rule,  in  Some  States,  that  the  Snbse- 
qnent  Jndgment  has  Precedence. — A  very  different  rule 
prevails  in  many  states,  in  which  it  is  settled  that  the 
lien  of  a  subsequent  docketed  judgment  prevails  over 
that  of  a  prior  unrecorded  mortgage  or  other  prior  equi- 
table interest  or  lien  not  recorded,  of  which  the  judg- 
ment creditor  had  no  notice  at  the  time  of  recovering 
and  docketing  his  judgment.  This  result  is  reached,  in 
some  of  the  states,  from  express  provisions  of  the  statutes; 
in  others,  from  what  was  deemed  to  be  the  necessary  in- 
terpretation of  the  statutory  language;  and  in  a  few,  as  it 
would  seem,  from  an  intentional  rejection  of  the  equi- 
table doctrine  which  lies  at  the  basis  of  the  whole  sub- 
ject.* 

CiO.  21S;  Taylor  ▼.  MunMippi  Milla»  ▼.  Kirtland,  24  N.  J.  Bq.  65%  it  k 
47  Ark.  247.  But  where  there  ii  no  held  that  an  equitable  mortgage  for  a 
agreemeDt  for  the  mortgage  until  after  preeedeot  debt  will  not  prevail  oTer 
the  attachment  has  been  levied,  no  the  lien  of  a  snbeeqnent  valid  jndg- 
anboeqnent  aaaent  can  Kx  a  lien  on  the  ment;  between  two  raoh  eonteetanta^ 
attached  property  that  wonld  take  the  first  perfected  legal  lien  shoald 
priority  over  the  lien  of  the  attach*  have  preferenoe.  If  the  prior  eqni- 
ment:  Wallia  v.  Taylor,  67  Tez.  431.]  table  mortga^  aroee  npon  a  new  con- 
In  Galway  v.  Malchow,  7  Neb.  285,  it  atderation  paid  at  the  time,  it  would 
ia  held  that  where  land  is  omitted  have  priority  of  right.  And  in  Dwight 
from  a  mortgage  by  mistake,  the  lien  ▼.  Newell,  8  N.  x.  180,  it  is  said  that 
of  a  mbee<^nent  jndgment  against  the  where  an  equitable  lien  and  a  Jndg- 
mortgagor  is  still  subject  to  Sie  equity  ment  lien  come  into  existenoe  at  the 
of  the  mortgagee  and  to  the  mortgage  same  time,  the  former  will  not  prevail, 
when  correct^.  This  is  a  correct  ap-  nnless  it  was  given  npon  a  new  con* 
plication  of  the  equitable  doctrine,  sideration  advanced  on  the  faith  of  it. 
[See,  to  the  same  effect,  Boyd  v.  An*  '  For  the  statutes,  see  ante,  §  646; 
derson,  102  Ind.  217;  Martin  v.  Nixon,  Gorpman  v.  Baccastow,  84  Pa.  St  363 
92  Mo.  28;  and  the  same  rule  of  prior*  (an  absolute  deed  and  a  defeasance 
ity  is  enforced  against  the  lien  of  at*  made  at  the  same  time  constitute  a 
'  taching  creditors:  Bush  v.  Bush,  33  mortgage,  and  if  the  deed  only  is  re* 
Kan.  656;  but  compare^  per  eofUra^  corded,  and  the  defeasance  is  not»  they 
Van  Tborniley  t.  Peters,  26  Ohio  St.  are  to  be  regarded  as  an  unrecorded 
471.]  mortgage,  and  postponed  to  a  subse- 
'  As  illustrations:  In  Stevens  v.  qnent  judgment);  King  t.  Portia,  77 
Watson,  4  Abb.  App.  302,  while  N.  C.  25;  Van  Thorniley  v.  Peters,  26 
the  rale  is  expressly  recognised  as  or*  Ohio  St.  471  (a  defective  recorded 
dioarily  controlling,  it  is  said  to  be  mortgage  when  reformed  will  not  af- 
otberwise  where  the  subsequent  judg-  feet  the  lien  of  a  judgment  docketed 
ment  is  one  confessed  to  secure  the  between  the  execution  and  the  refor* 
repayment  ad%'anoed  at  the  time  on  the  mation  of  the  mortgage);  White  v. 
faith  of  it  by  the  jndgment  creditor;  Benman,  1  Ohio  St.  110,  112,  114; 
and  to  tiie  same  ^ect  is  Hnlett  v.  Mayham  t.  Coombs,  14  Ohio,  428; 
Whipple,  58  BarK  224.  In  Wheeler  Jackaou  t.  Luce,  14  Ohio^  514;  Holli- 
SJE^JUB.-M 
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§  723.  Snbaeqnent  Jndgment  Creditor  had  Notice  of 
the  Prior  Unrecorded  Mortgage.  —  In  a  large  number  of 
the  states,  including  many  of  those  which  have  adopted 
the  rule  as  laid  down  in  the  last  paragraph,  if  the  judg- 
ment creditor  has  notice  of  a  prior  unrecorded  mortgage, 
or  other  outstanding  equitable  lien  upon  or  interest  in 
the  land  of  his  judgment  debtor,  at  the  time  when  he 
recovers  the  judgment,  the  lien  arising  from  the  docket 
of  his  judgment  is  postponed  to  such  prior  encumbrance 
or  equity.^  In  a  few  of  the  states,  however,  the  statutory 
language  is  regarded  as  so  peremptory,  and  the  necessity 
of  recording  so  complete,  that  even  notice  of  an  unre- 
corded mortgage  or  other  subsisting  equity,  given  to  the 


day  ▼.  FnuikliB  Bank,  16  Ohio,  638;  0S  Min.  846.     In  Alabama,  by 

Gaiteau  ▼•  "Wiatly,  47  UL  433;  Mo-  of  the  provisions  of  the  oode  render- 

Fadden  ▼.  Worthington,  45  IlL  362;  ing  Toid  an  unrecorded   transfer  of 

Masaey   ▼.    Weetoott,    40    HI    160;  corporate  stock,  it  is  held  that  the 

Reichert   ▼.    McCIare,   23    IlL    516;  lien  of  a  jndgment  or  an  attachment 

Barker  ▼.   Bell,  87  Ala.  854;  Main-  is  entitled  to  priority  over  snofa  nnre- 

wariog  ▼.  Templeman,  51  Tex.  205;  corded  transfer:  See  Ala.  Code  1876, 

FireUngh  r.  Ward,  51  Tez.  409;  Cav*  sees.  2043.  2044;  1886,  sees.  1670,  1671; 

anaugh    ▼.    Peterson,  47    Tez.    197;  Bemey  Nat.   Bank  t.  Pinckard,  87 

Grace  ▼.  Wade,  45  Tex.  522;  Andrews  Ala.  577.     In  this  state  the  statute 

T.  Mathews,   59  Ga.  466;  Tonoff  ▼.  (Code,  sec  122)  gives  jndgment  ered- 

Devries,  31  Gratt.  304;  Eidson  v.  Ilaff,  iters  having  a  lien  a  priority  over  se- 

29  Gratt.   338;  McClnre  v.  Thistle's  cret  equities, — snoh  as  a  vendor's  lien: 

Ex'rs,  2  Gratt.  182;  Anderson  t.  Na-  Diokerson  v.  Carroll,  76  Ala.  377.] 
gie,  12  W.  Va.  98;  Uhler  ▼.  Hntchin-        ^  Pnest  v.  Rice,  1  Pick.  164;  11  Am. 

son,  23  Pa.  8t  110;  Jaqnes  v.  Weeks,  Dea  156;  Hart  v.  Farmers'  etc  Bank, 

7  Watts,  261;  Hulings  ▼.  Gnthrie,  4  33  Vt.  252;  Hackett  t.  Callender,  32 

Pa.    St.    123;    Hibherd   t.   Bovier,    I  Vt   97,  108,  109;  Cover  v.  Blade,  1 

Grant  Cas.  266;  Mallory  v.  Stodder,  Pa.  St.  493;  O'Ronrke  v.  O'Connor, 

6  Ala.  801:  Ohio  Life  Ins.  &  T.  Co.  v.  89  Cal.  442;  Britton's  Appeal,  45  Pa. 

Ledyard,  8  Ala.  866;  PolUrdv.  Cocke,  St.  172;  Mellon's  Appeal,  32  Pa.  St 

19  Ala.  188  (these  three  cases  are  of  121;  Lawrence  v.  Stratton,  6  Cnsh. 

unrecorded  deeds).     [See,  in  addition,  163,    167;    Goddard    v.    Prentice,   17 

Cntler   v.    Ammon,    65    Iowa,    281;  Conn.   546;    Cox    v.   Milner,   23  III 

Walker  v.   Elledge,  65  Ala.  51;  Co-  476;    Ogden    v.   Haven,   24   111.    57; 

Inmbns  Baggy  Co.  v.  Graves,  108  IlL  Dixon  v.  Doe,   1   Smedes  k  M.   70; 

459;  Wilkins  V.  Bevier,  43  Mian.  213;  Ayres  v.   Duprey,  27  Tex.   593;    86 

19  Am.  St  Rep.  238;  Dutton  ▼.  Mo-  Am.  Dec  657;  Wyatt  v.  Stewart^  34 

Reynolds,   31    Minn.   66;    Wilcox  v.  Ala.   716,  721;  Bart  v.   Cassety.    12 

Leominster  Nat  Bank,  43  Minn.  541;  Ala.  734;  Wallis  v.  Rhea,  10  Ala.  451; 

19  Am.  St  Rep.  259;  Clark  v.  Dnke,  12  Ala.  646;  Garwood  v.  Garwood,  9 

59    Miss.    575.      In    Mississippi    the  N.  J.  L.    193;   [Lebanon  Sav.  Bank 

''creditors"  who  are    protected   by  ▼.  Hollenbeck,  29  Minn.  322.    Bat  an 

their  Judgment  lien  against  a  prior  assignee  of  the  jndgment  is  not  af- 

unreoorosa  oonveyanoe  of  which  they  footed  by  his  assignor's  notice  before 

bad  no  iMtica  are   creditors  of   the  its  rendition  of  an  nnrooorded  deed, 

grantor,  not  of  the  grantee:  Missis-  bnt  he  mast  have  the  notice  himself  i 

sippi  Valley  Oo.  t.  a  etc.  R.  R.  Co.»  Clark  v.  Dnke,  59  Miss.  675.] 
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creditor  before  the  recovery  and  docketing  of 

ment,  is  held  not  to  affect  the  priority  of  the  lien  acquired 

by  the  subsequent  docketed  judgment.^ 

§  724.    Between  Prior  Unrecorded  Mortgage  and  a 
Purchase  at  Ezecntion  Sale  under  Snbseqnent  Judgment. 
— Having  thus  examined  the  relations  subsisting  between 
unrecorded  mortgages  and  other  equities,  and  the  Imm  of 
subsequent  docketed  judgments,  it  remains  to  consider  the 
effects  produced  by  a  judicial  sale  under  such  judgments. 
Several  varying  conditions  of  fact  may  exist,  and  conflict- 
ing  rules  concerning  them  prevail  to  a  certain  extent,  in 
different  states.    In  the  first  place,  it  is  a  rule  universally 
adopted,  and  in  strict  accordance  with  the  general  doc- 
trine concerning  boria  fide  purchasers  as  established  in 
this  country,  that  in  all  the  instances  heretofore  men- 
tioned, even  where  the  lien  of  a  subsequent  judgment  is 
Bubject  to  an  outstanding  equity,  if  the  judgment  is  en- 
forced at  a  sheriff's  sale,  and  the  judgment  debtor's  land 
ia  Bold  and  conveyed  to  a  bona  fide  purchaser  for  a  valu- 
able consideration  and  without  any  notice,  he  stands  in 
the  position  of  any  other  bona  fide  purchaser  who  acquires 
the  legal  estate,  and  takes  the  land  free  from  any  un- 
recorded mortgage  and  any  outstanding  equitable  inter- 
est or  lien  not  appearing  of  record  which   might  have 
affected  the  land  in  the  hands  of  the  judgment  debtor. 
In  other  words,  such  a  purchaser  at  the  execution  sale  is 
to  all  intents  a  purchaser  in  good  faith  for  a  valuable 
consideration  and  without  notice,  as  is  described  in  the 
succeeding  section.*    Secondly,  where  the  lien  of  the  sub- 

'  Qnerruit  ▼.   Andenon,  4  Band.  688;  9  Cow.  120;  Jaokson  ▼.  Town,  4 

S06;  D&Fidaon  t.  Cowan,  1  Dov.  Eq.  Cow.  599;  16  Am.  Dee.  405;  Goaror* 

474;  Davey  y.  LifeUejohn,  2  Ired.  Eq.  near  ▼.  Titne,  6  Paige,  847;  Den  ▼. 

496;  Mayham  ▼.   Coombs,   14  Ohio»  Richman,  13  N.  J.  L.  43;  Monieon  t. 

428;  Batler  ▼.   Maury,   10   Humph.  Funk,   23  Pa.   St.   421;    Stewart    ▼. 

420;  miard  r.  Ruekers,  9  Yerg.  64.  Freeman,  22  Pa.  St  120,  128;  Kellam 

*Orth  T.  Jenninge,  8  Blaoki.  420;  ▼.   Janaon,   17  Pa.  St.   467;  Mana't 

Rodgen  v.  Gibaon,  4   Yeatee^   111;  Appeal,  1  Pa.  St.  24;  WOaon  ▼.  ShooA- 

Hciiter  T.  Fortner,  2  Binn.  40;  4  Am.  berger,  34  Pa.   8t  121;  Seribner  T. 

l>ec417;8iemanT.8churok,29N.  Y.  Lockwood,    9    Ohio,    184;    Paine   t. 

;  Jackson  y.  Chamberlain,  8  Wend.  Mooreland,  15  Ohio,  435;  45  Am.  Dec 

626;  Jackson  t.  Pos^  15  Wend.  585;  Runyan  ▼.   MoClellan,  24 
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sequent  judgment  is,  in  pursuance  of  the  settled  doctrine 
of  equity,  subject  to  a  prior  unrecorded  mortgage  or  other 
outstanding  equity,  even  without  notice  thereof  to  the 
judgment  creditor,  and  also  where  the  lien  of  the  judg* 
ment  is  thus  subject  because  the  judgment  creditor  had 
received  notice  before  its  recovery,  if  the  judgment  is 
enforced,  and  the  land  is  sold  and  conveyed  to  a  purchaser 
who  has  duly  received  notice  of  the  prior  unrecorded 
mortgage  or  other  subsisting  equity,  the  inferiority  of 
the  judgment  lien  still  remains  and  attaches  to  the  con- 
veyance which  is  the  result  of  that  lien.  The  purchaser 
under  these  circumstances  is  not  a  bona  fide  purchaser; 
he  takes  the  land  subject  to  the  same  encumbrances  and 
equities  which  affected  the  lien  of  the  docketed  judgment^ 

1C5;  Ehle  t.  Brown,  31  Wis.  405,  414;  Ettenheimer  t.  Narthsrayes,  76  Iow% 

Rogers   t.    Hnssey,    86    Iowa,    064;  28.]    Bnt  this  oondaston  is  dearly  in- 

Draper  ▼•  Enrson,  26  Ma  108;  69  Am.  oonsiatent  with  the  settled  doctrine 

Dec.   483;  Harrison  t.   Gacbelin,   23  conceminff  the  natare  of  the  "tsIq- 

Mo.   117»   126;  Waldo  ▼.   Russell,  5  able  oonsideration  **  which  entitles  a 

Mo.  387;  Ohio  Life  Ins.  9t  X.  Co.  t.  purchaser  to  the  rights  of  a  bona  jide 

Ledyard,  8  Ala.  866;  Ayres  ▼.  Daprey,  pnrchaser,  and  has  been  rejected  by 

27  Tex.  593,  605;  86  Am.  Dea  667;  many  decisions:  Arnold  t.  Patrick,  6 

Cooper  y.  Blakey,  10  Ga.  263;  Miles  Paige,  310,  316;  Dickeraon  ▼.  Tilling- 

T.  King,  5  S.  C.  146.     [The  following  hast,  4  Paige,  216;  25  Am.  Dec.  628; 

are  recent  authorities    to    the  same  Wright  ▼•  Douglass,  10  Barb.  97;  Sar* 

effect:  Landell*s  Appeal,  106  Pa.  St  gent  ▼.  Sturm,  23  Cal.  359;  83  Am. 

152;  Holmes  v.  Buckner,  67  Tex.  107;  Dec  118;  Orme  v.  Roberto,  83  Tex. 

Lnmpkins  ▼.    Adams,    74    Tex.    97;  768;  Ayres  r.  Daprey,  27  Tex.  693; 

Cooper   ▼.    Loughlin,   75   Tex.    524;  86  Am.  Dec.  657.    [See  also  MoEamey 

Sharpe  ▼.   Tatnall,  5  Del.   Ch.   302;  t.  Thorp,  61  Tex.  648;  Yoe  ▼.  Mont- 

Carden  t.  Lane,  48  Ark.  216;  8  Am.  gomery,  68  Tex.  341;  Loughbridge  r. 

St.  Rep.  228;  Barb  r.  Sayers,  107  Pa.  Rowland,   52    Miss.   546;    Collins   t. 

St  246;  aud  by  parity  of  reasoniug.  Smith,  57  Wis.  284;  Dnke  ▼.  Clark, 

one  who  redeems  from  the  sale  is  also  68  Miss.  465;  Williams  ▼.  Mcllrov,  34 

entitled  to  priority:  Martin  v.  Bald-  Ark.   85;    Wallace   ▼.  Campbell,   54 

win,  30  Mian.  637;  but  a  purchaser  at  Tex.  87.     Such  creditor,  however,  ao- 

a  bankrupt  sale  is  not:    Renick   ▼.  quires  all  the  righto  of  the  defendant 

Dawson,  55  Tex.  102.]    It  has  even  in  the  execution:  Walker  ▼.  Elledge, 

been  held  that  if  the  judgment  cred-  66  Ala.  51;  Nusent  ▼.  Priebatd^  61 

itor  purchases  at   the    sheriff's  sale  Mias.  402.    In  Hawkins  ▼.  Files,  61 

without  notice,  takes  a  conveyance.  Ark.  417,  the  lien  acquired  by  the  levy 

and  has  his  bid  applied  in  partial  or  of  an  execution  is  held  superior  to  that 

full  discharge  of  his  judgment,  he  be-  of  a  prior  unrecorded  mortgage,  al« 

comes  a  bona  Jide  purchaser  for  value  though  the  mortgage  be  sabseqnently 

without  notice,  with  all  the  righto  be-  filed  for  record  Mfore  the  sale  of  the 

longing  to  that  position:  €k>wer   v.  land;  and  the  same  is  b«ld  in  Texas: 

Doheney,  83  Iowa,  36,  39;  Halloway  Stevenson  v.  Texas  B>  Oow.  105  U.  8L 

▼.  Platner,  20  Iowa,  121;  89  Am.  Dea  703.] 

517;  and  see  Wood  ▼.  Chapin,  13  N.  '  This  ndemnst  clearly  apply  to  the 

Y.  609;  67  Am.  Dee.  62;  [Hnntor  v.  case  of  the  Judgment  eteditor  wfao^ 

WatMn,  12  OaL  377;  73  Am.  Dec  543;  having   received  notice,  himseU  be- 

Foorman   v.  Wallace,  75   CaL   552;  comes  the  purchaser  at  tiie  aheriirt 
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Thirdljy  wheiever,  in  porsuaace  of  the  rale  adopted  in 
manj  states,  the  lien  of  a  subsequent  judgment  is  para- 
mount to  that  of  a  prior  unrecorded  mortgage  and  to  any 
outstanding  equitable  interest  not  of  recordi  if  the  judg- 
ment is  enforced  and  the  land  sold  and  conveyed  to  a 
purchaser  vfho  has  received  notice  of  the  prior  encum- 
brances or  equities,  the  superiority  of  the  lien  still  con- 
tinues and  attaches  to  the  conveyance*  The  purchaser 
holds  the  land  free  from  all  such  claims  not  of  record,  on 
the  groimd  that  when  a  right  has  once  been  vested  and 
made  absolute,  it  cannot  be  divested  or  defeated  by  any 
mere  notice.  The  judgment  creditor  having  obtained  a 
complete  and  fixed  right,  any  notice  which  he  might 
afterwards  receive  could  not  aiSect  that  right;  nor  would 
it  be  afiected  by  a  transfer  to  a  purchaser  having  notice.^ 
§  725.  Purchase-money  Mortgages. — Another  very  im- 
portant instance  in  this  country,  of  intrinsic  superiority, 
is  that  of  the  purchase-money  mortgage.'  A  mortgage  to 
secure  the  purchase-money  of  land,  given  at  the  same  time 
with  the  deed  of  conveyance,  or  in  pursuance  of  agreement 

■ale:  ElU  t.  Tonakj^  1  F^ug^  S80;  369,  802;  91  Am.  Deo.  16S|  MaMfj  ▼• 

Goovernear  ▼.   Titos,  6  Pftige,  847;  Westooti^  40  lU.  160;  MoTliiddMi  ▼. 

Morris  ▼.  Mowatt,  2  Paige,  586,  090;  VITorthington,  46  UL  862;  Chuteui  t. 

22  Am.  Dec.  661;  Parks  ▼.  Jackson,  11  Wisely,  47  HL  488;  Potter  ▼.  MoDow- 

Wend.  442;  26  Am.  Deo.  666;  Siemon  ell,  48  Mo.  98;  StiUwell  ▼•  Mononald, 

▼.  Schnrek,  29  K.  Y.  698;  Meyer  r.  89  Mo.  282;  Davis  t.  Ownsby»  14  Ma 

Hinman,  13  N.  T.  180,  and  cases  cited,  170;  66  Am.  Dec  106;  Gnsnleaf  t. 

E)r  Denio,  J.;  Bank  v.  Oampbell,  2  Edes,   2    Minn.    264;   Hondersoa  T. 

ich.  Eq.  179;  Chorchill  t.  Morse,  23  Downing,  24  Miss.  106;  KeUy  t.  Mflls^ 

Iowa,  W;  92  Am.  Dec  422;  Hoy  t.  41  Miss.  267,  278;  Fash  ▼.  RaTCsifli^  tt 

Allen,  27    Iowa,   208;   Chapman   ▼.  AUl  461;  De  Vendell  t.  Hamilton,  27 

Coats,  26   Iowa,    288;    OTUnirke  t.  Ala.  166;  Pollard  ▼.  Ooeke,  19  Ala. 

O'Connor,    39    Cal.    442;    Davis    T.  188;  Smith  ▼•  Jordan,  26  Qa.  687. 

OwnsW,   14  Mo.  170;  66  Am.  Dec  [See  also  Condit  ▼.  Wilson,  86  N.  J. 

106;  Valentine  ▼.   Havener,  20  Mc  Bq.  870;  Hiti  t.  Nat.  Mnt  Bank,  111 

133;  Sappington  t.   Oeschli,  49  Mc  U.  8. 722;  Stevenson  t.  Texas  E'y  Oc. 

244,  246;  Byers  v.  Eagles,  16  Ark.  106U.&703.]   The  oondnsion reached 

643;  Pnsoott  v.  Heard,  10  Mass.  60;  by  these  oases,  which  seems  to  be  in 

Ogden  T.  Haven,  24  III.  67;  Ayres  t.  snch   direct   antagonism  with   well- 

Dnpnj,  27  Tex.  693;  86  Am.  Dec  667.  settled  doctrines  conoeming  the  effect 

[See  auo  Hawcrth  v.  Taylor,  108  lU.  of  notice  npon  the  rights  of  porchasers, 

276;  Glendenning  t.  Bell,  70  Tex.  632;  is  in  most  instances  the  resnll  of  what 

Walker  ▼.  Blledge,  66  Ala.  61 ;  Hart  t.  Is  supposed  to  be  the  imperatiT*  laa- 

McDade,  61  Tex.  208;  Senter  v.  Lam«  gnaffe  of  the  recording  statatec 

beth,09Tex.  259.]  'See  1  Jones  co  Mortgagesi 

>  Jaqnes  t.  Weeks,  7  Watts,  261,  464-466^  fromwhidi  I  hmm 

270;  Uhler  v.  Hntcbinson,  23  Pa.  St.  in  this  paragraph. 
110|  Gaidar  t.  Chapman,  62  Pa.  St. 
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as  a  part  of  the  same  transactioiii  has  precedence,  so  far  as 
it  is  a  charge  upon  the  particular  parcel  of  land,  over  judg- 
ments and  other  debts  of  the  mortgagor.'  It  is  a  familiar 
rule  in  those  states  where  the  common-law  dower  exists 
that  such  a  mortgagOi  although  not  executed  by  the  wife, 
takes  precedence  over  her  dower  right  in  the  same  land.* 
The  statutes  of  some  states  give  a  purchase-money  mort- 
gage precedence  over  a  previous  judgment  recovered 
against  the  mortgagor.  This  provision  applies  only  to 
mortgages  executed  by  the  grantee  directly  to  his  grantor, 
and  not  to  those  executed  to  third  persons  as  security  for 
money  loaned  for  the  purpose  of  paying  the  purchase 
price.'  Even  in  the  absence  of  any  statute,  and  upon  the 
general  principles  of  equity,  a  purchase-money  mortgage 
given  at  the  same  time  as  the  deed,  or  as  a  part  of  the 
same  transaction,  has  precedence  over  any  prior  general 
lien,  such  as  that  of  a  prior  judgment  against  the  mort- 
gagor.^   The  same  equitable  rule  applies  in  like  manner 

^  In  many  states  thia  ia  expressly  In  Jacob's  Appeal,  107  Pa.  St.  137,  it 

enacted  by  statute.  is  held  that  the  entry  of  a  jndgment 

*  Mills  ▼.  Van  Voorhies,  20  N.  Y.  bond  for  part  of  the  pnrohase-money 
412;  McGowan  ▼.  Smith,  44  Barb.  232;  mast  be  a  continuous  act  with  the  giv- 
Kittle  Y.  Van  Dyok,  I  Sand.  Ch.  76;  ins  of  the  deed,  in  order  to  entitle  the 
dark  ▼.  Munroe,  14  Mass.  351;  Toung  judgment  to  priority  aa  a  purchase- 
▼.  Tarbell,  87  Me.  609;  Birnie  ▼.  Main,  money  lien.]  In  Curtis  y.  Boot»  20 
29  Ark.  691.  [See also  Seibert  y.  Todd,  Ul.  63,  Oaten,  O.  J.,  said:  ^'It  is  a 
31  8.  0.  206;  Agnew  y.  Renwick,  27  principle  of  law,  too  familiar  to  justify 
ft.  C  662.]  a  reference  to  authorities,  that  a  mort- 

'  Heuisler  t.  Nickum,  3S  Md.  270;  gage  given  for  the  purchase-money  of 

Alderson  y.  Ames,  6  Md.  62,  56;  C^a-  land,  and  executed  at  the  same  time 

baugh  Y.  Byerly,  7  Oill,  364;  43  Am.  the  deed  is  executed  to  the  mortgagor, 

I>eo.  676;  Stansele  y.  Roberts,  13  Ohio,  takes  precedence  of  a  judgment  against 

14S.    As  to  other  matters  arisine  un-  the  mortgagor.     The  executicn  of  the 

der  such  statutes,  see  Ahern  v.  White,  deed  and  mortgage  being  simultaneous 

39  Md.  409;  Heuisler  y.  Nickum,  33  acts,  the  title  to  the  land  does  not  for 

Md.  270;  Cake's  Appeal,  23  Pa.  St.  asinglemoment  vest  in  the  purchaser, 

186;  62  Am.  Deo.  328;  Foster's  Appeal,  but  mereljr  passes  through  his  hands 

3  Pa.  St  79;  Banning  y.  Edes,  6  Minn,  and  vests  in  the  mortgagee,  without 

402;  Stephenson  v.  Uaines,  16  Ohio  St,  stopping  at  all  in  the  purchaser,  and 

478;  Maybury  y.  Brien,  16  Pet.  21.  during  this  instantaneous  passage  the 

*  Curtis  v.  Boot,  20  HI.  53;  Fitts  y.  judgment  lien  cannot  attach  to  the 
Davis,  42  III.  391;  Grant  v.  Dodge,  43  title.  This  is  the  reason  assigned  by 
Me.  489;  Banning  y.  Edes,  6  Minn,  the  books  why  the  mortgage  takes 
402;  Bollea  v.  Carli,  12  Minn.  113.  precedence  of  the  judgment,  rather 
[See  also  Bradley  v.  Bryan,  43  N.  J.  than  any  supposed  eqmty  which  the 
Eq.  398;  Stewart  v.  Smith,  36  Minn.  82;  vendor  may  be  supposed  to  have  for 
1  Am.  St.  Rep.  651;CowardinY.Ander-  the  purchase-money."  Whatever  of 
son,  78  Va.  88;  Roane  v.  Baker,  120  truth  there  may  be  in  the  reason  thus 
III  308;  Pope  v.  Mead,  99  N.  Y.  201;  assigned,  it  it  certainly  not  aU  the 
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to  a  mortgage  given  by  the  grantee  to  a  third  person,  aa 
security  for  money  loaned  for  the  purpose  of  being  used, 
and  which  is  actually  used,  in  paying  the  purchase  price.' 
A  substitution  of  one  species  of  lien  for  another,  by 
changing  the  form  of  the  security  given  for  the  purchase* 
moneyi  does  not  affect  the  operation  of  the  rule.*  The 
purchase-money  mortgage  not  only  thus  takes  precedence 
of  a  prior  judgment,  but  it  also  cuts  off  or  prevents  the 
attachment  of  any  other  lien  upon  the  premises  which 
might  otherwise  have  affected  them.' 

trath.    In  the  fint  place,  the  notion  BmUaker,  4  Key.  31 ;  Gay  y.  Garriere, 

that  the  title  panes  through  themort-  5  CaL  611;  Strong  ▼.  Van  Deursen,  23 

gagor  and  yesta  in  the  morteagee^  and  N.  J.  Eq.  369;  Lamb  ▼.  Cannon,  3S 

that  the  mortgagor  obtains  out  an  in*  N.  J.  L.  362;  Macintosh  ▼.  Tharaton» 

stantmneoos  seisin,  has  been  entirely  25  N.  J.  Eq.  242.      A  contract  oon- 

abandoned  in  very  many  of  the  states^  coming   the  premises    made  bv  the 

and  the  mortgagee  is  regarded  as  ao-  erantee  before  the  purchase:  Bolles  v» 

qniring  only  a  lien*    In  the  second  Carli,  12  Minn.  113;  Morris  t.  Pate» 

plaoe^  since  the  grantor  exchanseB  his  31  Mo.  315.      A  homestead  right  o» 

ownership  of  the  land  for  the  uen  of  the  land:  Hopper  v.  Parkinson.  5  Kev. 

the  mortgage,  so  that  the  mortgage  in  233;  Nichols  v.  Overacker,  16  Kan.  54;. 

his  hands  represents  the  title  to  the  Pratt  t.  Topeka  Bank,  12  Kan.  570; 

land  whioh  he  has  conveyed,  it  is  rnj  Carr  ▼.  Caldwell,  10  CaL  380;  70  Am. 

olear  that  the  mortgage,  so  far  as  it  is  Dec.  740;  Magee  y.  Magee,  61  IlL  500; 

a  specie  charge  upon  the  very  land,  99  Am.  Dec.  571;  Allen  v.  Hawley,  65 

is  intrinsically  saperior  to  any  other  IlL  164, 168;  Austin  y.  Underwood,  37 

general  lien,  luthoagh  existing  prior  in  IlL  438;  87  Am.  Dec.  254;  Amphlett 

time.  ▼.  Hibbard,  29  Mich.  298;  New  Eng- 

^  Beebe  t.  Austin,  15  Johns.   477;  land  etc.  Co.  t.  Merriam,  2  AUen,  391; 
Haywood  ▼.   Kooney,   3    Barb.   643;  Lane  v.  Collier,  46  Ga.  580.     [A  mort- 
Adams  ▼.  Hill,  29  N.  H.  202;  Curtis  ▼.  gage  which  is  prior  recorded:  Pbelps 
Boot,  20  IlL  53;    [Laidley  v.  Aiken,  ▼.  Fockler,  61  Iowa,  340;  Walker  v. 
80  Iowa,  112;  20  Am.  St.  Rep.  408;  Abbey,  77  Iowa,  705;  Koon  T.TrameU 
Cowardin  ▼.  Anderson,  78  Va.  88;  and  71   Iowa,  137;  Balen  y.  Mercier,  76 
as  between  a  purchase-money  mortgage  Mich.  42.     But  where  two  mortgages. 
given  to  the  grantor  to  secure  a  bsl*  are  given  upon  certain  crops  to  be- 
ance  due  on  uie  purchase  price,  and  a  ^rown,  they  are  entitled  to  precedence. 
mortgage  given  to  a  third  person  to  se-  m  the  order  of  their  execution  and. 
enre  the  money  used  in  making  the  registration,  although  the  latter  one- 
cash    payment   to    the    grantor,   the  was  given  for  the  purchase  price  of  the» 
mortgage  to  the  grantor  has  prefer*  seed  from  which  the  crops  were  to  ba. 
enoe^  although  the  latter  be  first  re-  grown:  Bradley  y.  Gelkinson,  57  Iowa,. 
eorded:  Risers  v.  Tucker,  94  Mo.  346.]  300.] 

*  As,   for  example,   substituting    a  If  a  grantee,  as  a  part  of  the  sam* 

deed  of  trust  for  the  mortgage:  Cur*  transaction,   gives  back  a  purchase^ 

tis  ▼.  Root,  20  HL  53;  Austin  v.  Un*  money  mortgage  to  his  grantor,  and 

derwood,  37  HL  438;  87  Am.  Dec  254;  also  gives  another  mortgage  to  a  third 

[Cowardin  T.  Anderson,  78  Va.  88.]  person,  and  the  deed  and  two  mort- 

*As  iUostrations:  A  lien  for  work  gages  are  all  recorded  at  the  same 

and  materials  furnished,  ore  medianio's  time,  the  purchase-money  mortgage  is 

lien  for  a  building  erected,  on  behalf  entiUed  to  a  precedence  over  the  otner: 

of  the  grantee,  after  the  purchase  was  Clark  v.  Brown,  8  Allen,  509.    As  to 

arranged,   bnt   before  the  deed  and  the  effect  of  delay  in  the  recordings 

mortgage   were  executed:  Virgin  T.  see  Dnsenbory  t.  Hulbert^  2  Thomp, 
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§  726.  Other  Illiistratioiis.  —  In  addition  to  these  most 
important  questions  of  priority  between  different  equi- 
table lienSi  there  may  be  many  other  particular  instances 
in  which  a  subsequent  interest  is  intrinsically  superior, 
or  an  earlier  one  intriDsically  inferior,  so  as  to  determine 
the  precedence  between  them.  A  few  may  be  mentioned 
by  way  of  illustration.  Fraud  inhering  in  a  prior  mort- 
gage, encumbrance,  or  other  apparent  claim  will,  of  coarse, 
postpone  it  to  a  subsequent  valid  lien.^  A  prior  equitable 
lien  upon  chattels  arising  from  contract  will  not  prevail 
against  a  subsequent  chattel  mortgage  which  has  been 
perfected  and  filed  according  to  statute.'  The  priority 
among  liens  may  also  be  fixed  by  express  agreement 
among  the  parties  at  the  time  they  are  created,  so  as  even 
to  follow  them  sometimes  into  the  hands  of  an  assignee.* 

§  727.  III.  A  Subsequent  Equity  Protected  by  the 
Legal  Title.  —  The  case  to  be  considered  is  not  that 
merely  of  an  equitable  interest  held  by  A,  and  a  subse- 
quent conveyance  of  the  legal  estate  to  B,  in  which  the 
latter's  superior  right  would  be  a  simple  application  of 
the  doctrine  concerning  bona  fide  purchase  for  a  valuable 
consideration.  The  subject  to  be  examined  assumes  the 
existence  of  successive  equities  held  by  different  persons, 
equal  in  their  nature,  and  acquired  in  such  a  manner 

k  0.  177.    ^he  purchaser  at  the  fore-  the  vendor  to  secure  the  pnrohase  price, 

dosnre  sale  of  sach  mortgage  Is  also  the  latter  mortgage,  afthoogh  anbae- 

entitled  to  the  same  priority:  Barb  y.  quently     recorded,     taJEes     priority: 

Sayers,  107  Pa.  St  246;  Roane  v.  Ba*  Montoomery  t.  Keppel,  75  OaL  128;  7 

ker,  120  IIL  308.    It  is  held,  howerer,  Am.  St  Bep.  126.] 

that  the  purchase-money  mortgage  is  ^  Kelly  y.   Lenihan,  66   Ind.    448 

not  entitled  to  priority  over  a  subse*  (fraudulent  mortgage  and  subsequent 

quent  deed  whicn  is  first  recorded:  El-  judgment);  Eggeman  v.  Eggeman,  37 

dor  y.  Derby,  98  IIL  228;  Jackson  y.  Mich.  436  (nrior  fraudulent  and  snb- 

Beid,  SO  Kan.  10;  and  where  a  prior  sequent  yalid  mortgage), 

mort^ee,  pending  the  negotiations  '  Smith  y.  Worman,  19  Ohio  St  146. 

for  his  mor4;H(^  acquires  knowledge  The  equitable  lien  in  fayor  of  a  lessor, 

that  the  property  offered  for  security  arising  from  a  stipulation  in  the  lease, 

belongs  to  a  tnird  person,  and  was  to  be  upon  the  lessee's  chattels  which  were 

purchased  by  the  mortgagor,  and  that  placed  upon  the  premises,  postponed 

negotiations  for  its  purdiase  were  then  to  a  subsequent  chattel  mortgage  given 

pending,  he  is  oharj^ed  with  notice  of  by  the  tenant,  which  had  been  duly 

the  terms  upon  which  the  purchase  is  filed,  etc. 

to  be  made;  and  when  such  terms  in-  *  Balkum  y.  Owens,  47  Ala.  266b  m 

Tolyt  the  exeontion  of  a  mortgage  to  an  illustration. 
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that,  having  regard  to  these  interests  alone^  the  priority 

of  right  among  them  would  depend  upon  their  order  of 

time.    Under  these  circumstanceSi  it  is  assumed  that  one 

of  the  parties  acquires,  in  some  manner,  the  legal  title  in 

addition  to  his  equity.    The  settled  doctrine  is,  that  if  a 

second  or  other  subsequent  holder,  who  would  otherwise 

be  postponed  to  the  earlier  ones,  obtains  the  legal  estate, 

or  acquires  the  best  right  to  call  for  the  legal  estate,  he 

thereby  secures  an  advantage  which  entitles  him  to  a 

priority.^    It  is  absolutely  essential,  however,  that  he 

should  have  acquired  his  equitable  interest  without  any 

notice  of  the  prior  claims,  and  that  his  subsequent  pro* 

curement  of  the  legal  estate  should  be  free  from  fraud 

and  from  undue  negligence.'    Several  illustrations  are 

placed  in  the  foot-note.' 


^  In  this  ooontry  tlie  practical  ez-  C,  the  latter  was  entitled  to  the  preo(»- 

aaiplae  of  this  mle  woald  generally,  if  dence,  since  he  had  a  legal  estate;  tral 

not  always*  be  instanoas  of  bona  fiU  as  between  A  and  the  mortgsf^eea  D 

purchase  for  a  valuable  consideration,  and  U^  A  was  prior  in  rights  since  all 

and  goTomed  by  the  doctrine  on  that  their  interests  were  eqnitable  and  be 

mbiect;  but  the  mle  does  not  require  was   prior  in  time.    This  ease  well 

■noh  a  state  of  facts.    In  other  words*  illustrates  both  mies.    Hunter  ▼•  Wal« 

the  mle  does  not  require  that  the  one  ters,  L.  B.  7  Ch.  75:  There  were  two 

who  protects  himself  by  getting  the  outstanding  mortgages  upon  a  pieoe  of 

Isffal  estate  should  be  in  all  respects  land,  of  which  the  first   alone  was 

a  wmafaU  purohaser  of  that  estate  for  legal,  and  both  mortgagees  employed 

a  Taloable  consideration  and  without  the  same  solicitor,  A.    By  his  procure* 

notice.    The  rights  of  mere  priority  ment   both  mortgagees   united  in  a 

and  the  rights  of  a  bona  Adt  purchase  deed  of  conveyance  to  their  solicitor, 

are  by  no  means  identical.  A.    This  deed  was  given  voluntarily, 

*  The  effects  of  fraud  and  negligence  and  intending  to  vest  the  legal  title 
in  defeating  the  precedence  whidi  in  A,  but  was  in  fact  grossly  fraud- 
would  otherwise  follow  the  legal  title  ulent  as  against  the  mortgagees.  Still 
are  considered  in  the  subsequent  head  the  apparent  legal  title  was  held  by 
V.  ($S  731,  732).  A.  although  liable  to  be  set  aside. 

>  Cave  v.  Cave,  L.  R.  15  Ch.  Div.  639:  He  took  possession  of  the  land,  and, 

A  trost  existed  in  favor  of  A.     The  claiming  to  be  owner,  gave  an  equita- 

trustee  used  the  funds  in  purchasing  ble  mortgage  on  it  to  B,  to  secure 

an  estate  which  was  conveyed  to  B  payment  of  money  borrowed  from  B, 

(thetraatee*s  brother),  so  that  the  legal  he  acting  in  good  faith  and  without 

title  was  rested  in  him.     Afterwards  notice.     B's  equitable  mortgage  was 

money  was  raised  for  or  in  the  name  held  entitled  to  priority  over  uie  two 

of  B^   and  secured  by  a  first   legal  oriffinal  roorteagees,  because  he  held 

mortgaffe  on  the  land  oiven  to  C,  one  under  the  legid  title  in  A,  and  through 

of  the  lenders,  and  subsequent  equi-  the  laches  of  the  original  mortgagees, 

table  mortgages  ffiven  to  D  and  B,  which  made  the  fraud   possible,   he 

othar  lenders.    All  these  transactions  obtained  a  higher    ri|;ht   as  afainst 

were  made  without  any  notice  of  the  them.    See  alM>  Batoliflb  T.  Barnard, 

eris;inal  trust  giyen  to  Q  D,  or  B.  L.  R.  6  Ch.  652,  and  HewitI  t.  Loot 

Held,  that  as  between  the  original  en-  more,  9  Hare,  440.    litHdmmons  t. 

1m  quit  inui  A.  and  the  first  mortgagee  Ogden,  7  Cranoh,  8|  Kawton  t*  lie* 
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§  728.  Legal  Estate  Obtained  from  a  Trustee.  —  Such 
being  the  general  rule^  there  are  special  circumstances  in 
which  the  acquisition  of  the  legal  estate,  even  without 
notice,  will  not  confer  a  priority.  Thus  it  seems  now  to 
be  settled  by  the  most  recent  English  decisions  that  where 
the  legal  estate  is  vested  in  a  trustee,  and  the  holder  of  a 
subsequent  equitable  interest,  even  without  notice  of  the 
prior  equities,  obtains  a  conveyance  of  the  legal  estate 
from  the  trustee,  which  would  of  itself  be  a  breach  of  the 
trust,  provided  the  conveyance  is  not  so  made  as  to  con- 
stitute  himself  a  bona  fide  purchaser  from  the  trustee  for 
a  valuable  consideration  and  without  notice,  he  does  not 
thereby  acquire  a  precedence  over  the  existing  equities 
which  are  prior  in  time,  because  the  act  is  necessarily  a 
breach  of  trust.*    It  is  settled  that  where  the  legal  estate 

Lean,  41  Barb.  285:  Land  was  con*  an  equitable  lien  which  can  bo  cn- 
▼eyed  to  A  by  a  deed  absolute  on  ita  forced  between  proper  parties.  As 
face,  and  resting  an  apparently  per-  such,  it  will  not  prevail  over  the  snb- 
feot  legal  estate,  but  in  fact  the  land  sequent  equitable  interest  of  another, 
was  held  in  trust  for  B»  and  it  was  who  has  also  the  legal  title.  Straus 
not  intended  that  A  should  have  any  v.  Kemgood,  21  Gratt.  584.  Between 
beneficial  interest.  In  this  condition  two  equal  equitable  liens,  the  bolder 
A  executed  a  mortgage  on  the  land  to  who  obtains  the  legal  advantage  of  a 
G  for  a  valuable  consideration  and  judgment  will  pre^^  over  the  other, 
without  notice.  Held,  that  O  was  [As  further  illustrations  of  the  rule, 
protected  against  B's  interest,  be«  see  Hill  v.  Moore,  62  Tex.  610;  Swep- 
cause  the  mortgage  clothed  him  with  son  v.  Johnston,  84  N.  C.  449;  Osrlisle 
the  legal  estate.  This  can  hardly  be  v.  Jumper,  81  Ky.  ^2;  Hoolt  ▼.  Don- 
the  correct  reason  according  to  the  ahne,  21  W.  Va.  294;  Warren  ▼.  Wil- 
law  of  New  York,  by  which  a  mort*  der,  114  N.  Y.  216w  In  Georgia,  a 
gage  never  conveys  &e  legal  estate,  purchaser  of  land  who  has  paid  the 
U  would  probably  be  protected  by  consideration  and  taken  possession  has 
the  recording  acts.  Beall  v.  Butler,  a  "perfect  equity,"  on  which  he  can 
64  Ga.  43:  The  statutory  lien  of  a  either  maintain  or  defend  ejectment, 
laborer  on  his  employer's  property  is  and  is  entitled  to  priority  over  a  prior 
out  ofif  by  a  sale  and  conveyance  to  a  equitable  estate  of  which  he  had  no  no- 
purchaser  without  notice.  In  Jones  tioe:  Temples  v.  Temples,  70  Ga.  480.] 
V.  Lapham,  15  Kan.  540,  it  is  held  ^  It  must  be  careful!  v  borne  in  mind, 
that,  between  a  prior  lien  upon  an  or  else  confusion  will  be  inevitable, 
CNquitable  interest,  and  a  subsequent  that  the  question  under  examination 
lien  upon  the  full  legal  estate,  the  is  one  of  pnorUif  merely,  and  not  c/t 
latter  is  preferred,  if  the  holder  ao-  the  rights  obtained  through  a  bona 
quired  without  notice;  but  not  if  at  JkU  purohsse  for  value:  Mnmford  v. 
the  time  of  obtaining  his  lien  he  knew  Stohwasser,  L.  B*.  18  Ea.  656^  662, 
of  the  outstanding  equity  and  the  663.  Sir  George  Jesse!*  \L  B^,  after 
prior  lien  thereon.  Fox  ▼.  Palmer,  quoting  with  approval  the  lanffoage 
25  K.  J.  Eq.  416:  A  mortgage  signed  of  James,  L.  J.,  in  Pileher  t.  ftaw- 
in  blank  and  given  to  an  agen^  by  lins,  L.  R.  7  CAl  259,  adds:  "Tliis 
whom  it  is  afterwards  filled  up  and  would  be  the  ease  of  a  trustee  know- 
delivered,  is  not  a  valid  and  legal  ing  that  he  was  a  trustee  assigning 
mortgage.    At  most,  it  only  creates  over  the  legal  estate  to  a  person  who 
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is  vested  in  a  trustee  for  a  prior  encambraneeri  a  snbse- 
qnent  equitable  encumbrancer  gains  no  priority  by  ob- 
taining a  conveyance  of  it  from  such  trustee.'  Also  where 
there  are  successive  equitable  mortgages,  the  legal  estate 
remaining  in  the  mortgagori  the  mortgagor  cannot  Aim- 
%elf  give  priority  to  a  subsequent  encumbrancer  by  con- 
veying the  legal  estate  to  him.  Here,  also,  it  must  be 
understood  that  the  second  encumbrancer  getting  the 
legal  title  is  not  a  hona  fide  purchaser  for  a  valuable  con- 
sideration.' 

§  729.  Legal  Estate  Obtained  after  Notice  of  a  Prior 
Equity. — One  further  question  remains  to  be  examined. 
It  has  already  been  stated  as  an  essential  part  of  the  gen- 
eral rule  that  the  subsequent  equitable  lien  or  other  in- 
terest must  be  completely  acquired,  and  of  course  the 
consideration  upon  which  it  is  founded  fully  parted  with, 
without  notice  of  any  prior  equity,  in  order  that  the 
holder  may  be  protected  by  getting  the  legal  estate.  The 
question  is,  whether  the  legal  estate  must  also  be  obtained 
before  any  notice  is  received  of  the  prior  equity.  One 
particular  case  involving  this  question,  but  depending 
upon  special  reasons,  is  well  settled.  If  a  person  becomes 
holder  in  good  faith  of  an  equitable  interest  without  no- 
tice  of  an  existing  trust,  and  afterwards,  upon  receiving 
notice  of  the  trust,  he  obtains  a  conveyance  of  the  legal 
estate  from  the  trustee,  he  cannot  protect  himself  against, 

did  not  know  he  wm  a  tnxttee,  that  Div.  674.    In  the  latter  case,  a  trustee, 

person  having  prerionaW  acquired  an  holding  the  legal  estate,  who  takes 

equitable  intmat;  and  I  should  hold,  from  his  ceUui  que  trust  an  assignment 

if  that  point  came  for  decision,  which  of  the  equitable  interest  as  security  for 

I  think  does  not  in  this  case,  that  the  money  advanced  to  the  cestm  que  trust, 

second  equitable  encumbrancer  or  the  was  held  entitled  to  avail  himself  of 

purchaser  of  the  equity  did  not  thereby  the  legal  estate  as  a  protection  against 

gain  any  priority;  in  other  words,  that  a  prior  encumbrance  of  which  he  had 

a  person,  knowing  he  is  a  trustee,  can-  no  notice.] 

Bot^  wUkout  receiving  vcUve  at  the  time,  '  Allen  v.  Knight,  6  Hare,  S72,  af* 

bj  eoounitting  a  breach  of  trust,  de-  firmed  in  II  Jnr.  627;  and  see  Wilmot 

prive  his  own  cestui  que  trust  of  his  y.  Pike,  6  Hare,  22. 

rights.  **    See  also  Pilcher  v.  Rawlins,  '  Sharpies  ▼.  Adams,  32  Beav.  213^ 

L.  R.  7  Ch.  269,  268,  per  James,  L.  J.  216.    The  reason  undoubtedlv  i%  thai 

[Additional  recent  cases  are  Harpbam  under  such  circumstances  ue  mort- 

▼.  Shacklock,  L.  R.  19  Ch.  IHv.  207;  gagor  is  regarded  as  a  trustee  for  aU 

Newman  y.  Newman,  L.  R^  28  Ch.  the  equitable  mortgageee. 
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nor  even  assert  priority  over,  the  right  of  the  cestui  qw 
tnuif  for  his  act  has  necessarily  made  him  a  party  to  a 
breach  of  trust.^  Does  the  same  rule  extend  to  all  in- 
stances  of  a  legal  estate  procured  by  the  holders  of  sub* 
sequent  equitable  mortgages,  liens,  and  other  equitable 
interests?  There  is  some  conflict,  or  apparent  conflict,  of 
opinion  upon  this  point,  but  it  all  arises,  I  think,  from 
the  failure  to  distinguish  mere  rights  of  priority  from 
Che  more  complete  rights  of  defense  belonging  to  the 
bona  fide  purchaser  for  a  valuable  consideration.  The 
confounding  of  these  two  entirely  distinct  and  separate 
matters  can  only  lead  to  a  confusion  of  decisions  and 
rules.'  The  very  object  of  the  rule  is,  that  a  person  who 
has  in  good  faith  become  holder  of  an  equitable  lien  or 
interest,  on  discovering  his  danger  of  being  postponed  to 
an  outstanding  equity  already  in  the  hands  of  another, 
may  protect  himself  and  secure  his  priority  by  procuring 
the  legal  title.  Principle  and  authority  seem  to  be  agreed 
that  such  a  holder  of  a  subsequent  equity,  who  obtained 
it  for  value  and  without  notice,  may,  even  after  notice  of 
an  earlier  equity  in  favor  of  a  third  person,  secure  the 
advantage  given  by  a  conveyance  of  the  legal  estate,  and 
thus  establish  his  own  priority.  By  this  act  the  subse- 
quent holder  would  become  entitled  to  priority.  The  de- 
cisions and  dicta  which  conflict  with  this  conclusion  will 
be  foiuid,  upon  examinaion,  to  be  dealing  with  the  alleged 
rights  of  a  bona  fide  purchaser  for  value,  and  not  with  a 
mere  question  of  priority.' 

>  Mamford  t.  Stohwasser,  L.  R  18  in  the  other  case  it  reftiaae  any  ralisf 

Eq.  566.  663;  Sanndera  ▼.  Dehew,  2  to  the  plaintiff  attempting  to  eiitahliih 

Vera.  271;  Allen  ▼.  Knight,  6  Hare,  hie  title  or  claim  agamet  the  bomajbk 

272;  Sharpies  ▼.  Adams,  32  Beav.  213;  {mrcbaser.    This  most  important  dis> 

Carter  y.  Carter,  3  Kay  ft  J.  617;  [Harp-  tanction  is  not  always  snmciently  eb> 

ham  Y.  Shacklock,  L.  B.  19  Ql  DiT.  serred  in  the  exhaustive   Ameneaa 

207.]    In  fact^  it  seems  that  the  mere  notes  to  Basset  y.  Noswortliyp   and 

obtaining  the  legal  estate  from  the  Le  Neve  t.  Le  N«t%  hi  2  ^'^i\^ 

trostee  withoat  notice  would  not  give  Gases  in  Equity, 
him  «riof%.  *  While  the  propodtioii  el  tte  tsocl 

'  in  a  case  el  priorities  merely,  the  is  implied  by  many  text-writers*  it  is 

court  in  a  proper  proceeding  awards  expresslY  announced  by  Ifr.  Adams 

the   subject-matter    to    the   various  as  a  settled  role  bk  tte  adjustment  el 

eUimaati  la  the  erder  of  pveoedencei  prietili«t  AdaaiTa  S^pil|ft  lilt  1^ 
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§  730.  Hr.  NotlM  of  Existing  Equities.— The  doc- 
trine is  uniyersallj  settled,  and  has  already  been  fully  ex- 
amined, that,  among  successiye  interests  wholly  equitable, 
and  between  an  earlier  equity  and  a  subsequent  legal  es- 
tate, even  when  purchased  for  a  valuable  consideration, 
the  one  who  acquires  the  subsequent  estate  or  interest 
with  notice  of  the  earlier  equity  in  favor  of  another  per- 
son will  hold  his  acquisition  subject  and  subordinate  to 
such  outstanding  interest  or  right;  in  the  contest  for 
priority  between  the  two  claimants,  he  must  be  postponed; 
he  takes  his  interest  burdened  with  the  obligation  of  rec- 
ognizing, providing  for,  and  carrying  out  the  previous 
equity  according  to  its  nature.  This  subordinating  effect 
is  produced  alike  by  every  species  of  notice;  actual  notice 
proved  by  director  inferred  from  circumstantial  evidence, 
and  constructive  notice  arising  from  information  suffi- 
cient to  put  the  prudent  man  upon  an  inquiry,— from  pos- 
session, from  the  contents  of  title  deeds,  from  lis  pendens, 
from  registration,  from  information  given  to  an  agent, 
or  from  any  other  cause,  —  when  once  established,  are  fol- 
lowed by  the  same  consequences  upon  the  rights  of  the 
subsequent  holder  or  purchaser.  The  doctrine  applies  to 
all  successive  equities  in  the  same  subject-matter,  even 
where  they  are  equal  and  governed  by  the  order  of  time, 
and  in  such  a  case  it  does  not  disturb  the  priority  already 
existing.    Its  special  and  more  important  application  is 

Sth  Am  ed.*  339.    See  also  Brace  t.  carried  too  far,  and  applied  to  a  partj 

Dachees  of  Marlborough,  2  P.  Wma.  who  was  asserting  the  rights  to  a  bona 

491;  Belehier  ▼.  Batler,  1  Eden,  623;  Jide  purchaser.    The  cases  of  Grim- 

Wortley  y.  Birkhead,  2  Ves.  Sr.  671;  stone  y.  Carter,  3  Paige,  421.  437,  24 

Ez  Dsufte  Knott,  11  Ves.   609,   619;  Am.  Dec  230,  and  Fash  ▼.  Ravesios, 

Leacn  t.  Ansbacher,  65  Pa.  St.  86;  32  Ala.  461,  appear  to  be  opposed  to 

Baggerly  ▼.  Oaither,  2  Jones  Eq.  80;  this  rule,  but  tney  are  really  dealing 

Carroll  ▼.  Johnston,  2  Jones  Eq.  120,  with  the  bona  fide  purchaser,  and  not 

123;  FitaBimmons  ▼.  Ogden,  7  Cranch,  with  priorities.     In  the  first,  the  chan- 

2,  18;  Siter  v.  McClanachan,  2  Oratt^  cellor  says  that  "  to  enable  a  party  to 

280,  283;  Zollman  t.  Moore,  21  Gratt  d^trtd  himeeffcu  a  bona  fide  purchaser, 

313;  Osborn  y.  Carr,  12  Conn.  195,  he  must  state,  not  only  that  there  was 

208;  Oibler  v.  Trimble,  14  Ohio,  323;  e^ual  equity  in  himself  by  reason  of 

CampbeU  ▼.  Bnuskenridge,  8  Blackf.  his  having  paid  the  purchase-money^ 

471.    la  some  of  these  American  de-  but  also  that  he  had  clothed  his  equity 

eisiona  the  rule  may,  under  a  mistaken  with  the  legal  title  before  he  had  no- 

▼iew  of  the  English  authoritiea^  be  tioe  of  the  prior  equity." 
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where  the  subsequent  equitable  interest  Is  superior  in  its 
intrinsic  nature  or  from  some  incident,  or  where  the 
subsequent  interest  is  a  legal  estate,  or  where  it  possesses 
the  advantage  resulting  from  the  compliance  with  aome^ 
statutarj  requirementi  so  that  the  holder  thereof  would, 
in  the  absence  of  notice,  be  entitled  to  the  preference;  and 
its  effect  is  then  to  defeat  the  precedence  which  would 
otherwise  have  existed,  and  to  restore  the  priority  firom 
order  of  time  among  the  successive  claimants.  By  far 
the  most  frequent  application  of  the  doctrine  in  this 
country  has  been  in  connection  with  the  recording  acts, 
where  the  superiority  of  title  or  of  lien  otherwise  acquired 
by  the  recording  of  a  conveyance,  mortgage,  or  other  in- 
strument has  been  held  to  be  lost  by  reason  of  a  notiee 
of  some  outstanding  unrecorded  estate,  title,  mortgage, 
lien,  or  other  equitable  interest  As  the  doctrine  of  no- 
tice, both  with  respect  to  its  nature  and  its  effects,  has 
already  been  discussed  as  fully  as  my  limits  will  permit, 
I  shall  add  nothing  further  here  except  a  few  cases  placed 
in  the  foot-note  by  way  of  illustration.^ 


>  Bradley  y.  Riches,  L-R.  9  Ch.DiT.  ▼.   Cherry,  2  Vem.  38S;  Mertins  y. 

189;  Greaves  y.  Tofield,  L.  R.  14  Oh.  JolUffe,  Amb.  313;  Lowther  y.  Oari- 

Div.  663;  Baker  y.  Gray,  L.  R.  1  Ch.  ton,  2  Atk.  242;  Kennedy  y.  Daly,  1 

Div.  491;  Maxfield  v.  Burton,  L.  R.  17  Sohoales  &  L.  355,  379;  Merry  y.  Ab- 

Eq.  16;  Drvdeny.  Frost.  8Mylne&G.  ney,   1  Gas.  Ch.  38;  Earl  Brook  y. 

670;  Whitbread  y.  Jordan,  1  Yonnge  Balkeley,  2  Yes.  Sen.  498;  Taylor  y. 

&  G.  303;  Holmes  y.  Powell,  8  De  Gex,  Stibbert,  2  Yes.  437;  Daniels  ▼.  Dayi- 

M.  &  G.  672;  Atterbnry  y.  Wallis,  8  son,  16  Yes.  249;  Yan  Meter  ▼.  Mo- 

De  Gex,  M.  &  G.  454:  Penny  y.  Watts,  F»«ldin,  8  R  Mon.  435;  School  Distriet 

1  Macn.  k  G.  160;  Jones  y.  Smith,  1  v.  Taylor,  19  Kan.  287  (reooorded  mort- 

Hare,  43,  65;  Ware  v.  Lord  E^mont,  gage  held  sab ject  to  a  prior  iinreoorded 

4  De  Gex,  M.  k  G.  460,  473;  Green-  deed  by  reason  of  the  absolnte  oon- 

field  y.  Edwards,  2  De  Gex,  J.  k  S.  structiye  notice  from  the  open  pos- 

682;  Montefiore  v.  Browne,  7  H.  L.  session  by  the  grantee,  although  the 

Gas.  241,  269;  Wason  y.  Wareing,  16  mortgagee  had  no  actual  knowledge 

Beav.  151;  Hipkins  y.  Amery,  2  GiSL  of  such  possession);  In  re  Sands  Brew- 

292;  Prosser  v.  Rice,  28  Beav.  68,  74;  ing  Go.,  3  Biss.  176  (effect  of  notice  of 

Bamhart  y.  Greenshielda,  9  Moore  P.  a  coyenant  in  prior  conveyance  to  a 

G.  C.  18;  Birch  y.  £llames»  2  Anstr.  subsequent     purchaser).      [See     also 

427;  Gibson  y.  Ingo,  6  Har^  112,  124;  Woodall  y.  Kelly,  85  Ala.  368;  7  Am. 

Jones  V.  Williams,  24  Beay.  47;  Mack-  St  Rep.  67;  Boyd  ▼.  McCnllough,  137 

reth  V,  Symmons,  16  Yes.  329,  860;  Pa.  St.  7;  Poe  y.  Paxton,  26  W.  Ya. 

Tourville  v.  Naish,  3  P.  Wms.  807;  607;  Miller  y.  Merine,  43  Fed.  Rep. 

Maundrell  y.  Maundrell,  10  Yes.  246,  261;  Durant  y.  Growell,  97  N.  a  3^; 

271;  Tildesley  y.  Lodge,  3  Smale  k  Stokes  y.  Riley,  121  UL  166;  Garland 

G.  643;  Wigg  y.  Wigg,   1  Atk.  382,  y.  Plummer,  72  Me.   397;  Boyle  Ice 

384;  Rayne  v.  Baker,  1  Giff.  241;  Har-  M.  Go.  v.  Gould,  73  OaL  163;  Shney 

rittou  V.  Forth,  Tree  Oh.  61;  Ferrars  v.  Latta,  90Ind.  136.] 
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§  731.    V.  Effect  of  Fraud  or  Negligence  upon  Prior- 
ities. — A  priority  which  would  otherwise  have  existed 
may  also  be  disturbed  and  defeated  by  fraud  or  negli- 
gence in  obtaining  the  interest  or  in  failing  to  secure  it 
properly.    It  is  therefore  a  settled  doctrine,  that  among 
successive  equities  otherwise  equal,  and  also  between  a 
legal  title  or  superior  equitable  interest  earlier  in  time 
and  a  subsequent  equity,  the  holder  of  the  interest  which 
is  prior  in  time  and  would  be  prior  in  right  may  lose  his 
precedence,  and  be  postponed  to  the  subsequent  one  by 
his  own  fraud  or  negligence,  or  that  of  his  agent.    The 
same  rule  applies  to  the  holder  of  a  subsequent  legal  es- 
tate who  would  otherwise  have  the  precedence  over  a 
prior  equitable  interest;  he  may  be  postponed  by  reason 
of  his  neglect  or  fraud.    While  the  general  rule  has  been 
fully  adopted  by  the  American  courts,  the  cases  involving 
it  are  much  less  frequent  in  this  country  than  in  Eng- 
land, because  almost  every  kind  of  interest  in  land  is 
within  the  operation  of  the  recording  acts,  and  may  be 
protected  by  a  record.    Most  instances  of  laeheSf  therefore, 
coming  before  our  courts  have  arisen  from  a  neglect  to 
record  an  instrument,  or  to  comply  with  the  provisions 
of  some  statute  analogous   to  that  of  recording.'    The 
effects  of  negligence  and  want  of  diligence  in  postponing 
or  even  defeating  the  rights  of  an  assignee  of  a  thing  in 
action,  earlier  in  point  of  time,  have  already  been  de- 
scribed.'   One  instance  which   may  be  regarded  as  an 
example  of  fraud,  although  no  actual  fraudulent  intent  is 
essential,  is,  where  a  prior  encumbrancer,  upon  inquiry 
being  made  by  a  person  interested,  denies  the  existence 
of  his  lien,  or  where  the  owner  of  the  legal  estate  denies 
his  title  under  like  circumstances,  or  even  keeps  silent 
and  does  not  announce  his  title  to  an  innocent  person 

*  See^   M  examples  of   frand  in  a  24  Pa.  St  363;  Rider  ▼.  Johnson,  20 
prior  mortmse*  Kelly  ▼•  Lenihan,  6S  Pa.  St   190.  193;  Campbeirs  Appeal, 
Ind.   44S;  Wgeman  v.  Eggeman,   37  29  Pa.  St.  401;  72  Am.  Dec.  641;  Gar- 
Mich.  436.     For  examples  of  neglect,  land  v.  Harrison,  17  Mo.  282. 
Fishor  ▼.  Knox,  13  Pa.   St   622;  63  >  See  ante,  H  698-702. 
Am.  Dee.  503;  Hendrickson's  Appeal, 
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who  is  making  expenditures,  or  advancing  money  upon 
the  supposed  security  of  the  property.* 

§  732.  Effect  of  Oross  Negligence.  —  It  is  now  settled 
by  the  English  decisions,  after  some  fluctuation,  that  where 
a  person  has  become  entitled  to  the  precedence  because 
he  has  acquired  the  prior  legal  estate,  or  because,  being 
subsequent  in  time,  he  has  fortified  his  equity  by  obtain- 
ing the  legal  estate,  he  cannot  lose  such  precedence  and 
be  postponed,  unless  by  himself  or  by  his  agent  he  is 
chargeable  with  fraud  or  with  gross  negligence;  mere  ne- 
glect will  not  suffice.'    Whether  the  same  requirement  of 

^  These  instanoet  may  nndoabtedly  yer  v.  Finch,  6  H.  L.  Cm.  905;  JSmin 
be  referred  to  the  doctrine  of  equitable  ▼.  Pemberton,  4  Drew.  333;  3  D*  Qex 
eetoppel;  bat  the  notion  of  eonatrao^  &  J.  647;  Hopgood  y.  Kmeet^  8  De 
ive  fraad  lies  at  the  foundation  of  Gex,  J.  ft  S.  llo;  Ratcliffe  ▼.  Barnard, 
that  dootrine.  Bxamplet  of  prior  h,  ik,  6  Ch.  S62;  [Clarke  t.  Palmer, 
mortgagee  losing  his  priority,  by  deny*  L.  R.  21  Ch.  Div.  124;  Heyder  y.  fix- 
ing us  own  tecurity,  to  an  intended  oelsior  B.  L.  Ass'n,  42  N.  J.  Bq.  403; 
mortgagee,  who  makes  inquiry  and  Lloyd's  Bank.  Co.  y.  Jones,  JL  B^  29 
states  &at  ha  is  abont  to  lend  money  Ch.  Dir.  227;  Nat.  ProT.  Bank  ▼. 
on  the  same  property;  Ibboteson  y.  Jaokson,  L.  K.  83  Ch.  DiY.  1;  Farrand 
Rhodes,  2  Vern.  654;  Berrisford  y.  y.  Yorkshire  Bank.  Co.,  L.  R.  40  Ch. 
Milward,  2  Atk.  49;  see  Stronge  y.  DiY.  182.]  The  following  caaes  are 
Hawkes,  4  De  Gex,  M.  &  G.  186;  4  illustrations  of  negli^enoe  insufficient 
De  Gex  &  J.  632;  Beckett  y.  Cordley,  to  affect  the  priority  acquired  by 
1  Brown  Ch.  363,  367;  Pearson  y.  means  of  the  legal  estate:  Dixoo  ▼. 
Morgan,  2  Brown  Ch.  385,  388;  Evans  Muckleston,  L.  R.  8  Ch.  165;  Ratcliffe 
Y.  Bicknell,  6  Yes.  173,  182;  Lee  y.  y.  Barnard,  L.  R.  6  Ch.  662:  Cory  ▼. 
Munroe,  7  Cranch,  366,  868;  Brinok*  Eyre,  1  DeGex,  J.  AS.  149, 163;  Hunt 
erhoff  Y.  Lansing,  4  Johns.  Ch.  65;  8  y.  Elmes,  2  De  Gex,  F.  k  J.  678;  Rob- 
Am.  Deo.  638.  Examples  of  legal  arts  y.  Crofts,  2  De  Gex  A  J.  1;  Hewitt 
owner  concealing  his  title,  and  suffer-  y.  Loosemore,  9  Hare,  449.  [See  also 
ing  others  to  expend  money,  etcs  Manners  y.  Mew,  L.  R.  29  C3l  Diy. 
Storrs  Y.  Barker,  6  Johns.  Ch.  166,  726;  Northern  Counties  etc.  Co.  y. 
168;  10  Am.  Dea  316;  Wendell  y.  Whipp,  L.  R.  26  Ch.  DiY.  482.  In 
Van  Rensselaer,  1  Johns.  Ch.  344;  these  two  oases  the  question  of  what 
Bright  Y.  Boyd,  1  Story,  478;  see  Eld-  degree  of  negligence  is  sufficient  to 
ridge  v.  Walker,  80  HL  270;  see  also  postpone  a  prior  legal  mortgage  to 
Piatt  Y.  Squire,  12  Met.  494;  Fay  y.  a  subsequent  equitable  mortgage  is 
Valentine,  12  Pick.  40;  22  Am.  Dec  elaborately  discussed,  and  the  prior 
897;  Marston  y.  Brackett,  9  N.  H.  authorities  reviewed.  The  conclusions 
336;  Miller  y.  Bingham,  29  Vt.  82;  reached  were  summed  up  as  follows; 
Stafford  v.  Ballou.  17  Vt.  .329;  Broome  "Thatthecourtwillpoetpone  the  prior 
Y.  Beers,  6  Conn.  198;  Rice  y.  Dewey,  legal  estate  to  a  subeequent  equitable 
64  Barb.  455;  L'Amoreux  y.  Vanden*  estate,  —  1.  Where  the  owner  of  the 
bergh,  7  Paige,  316;  Paine  y.  French,  legal  estate  has  assisted  in  or  oonniYed 
4  Ohio^  318;  Chester  y.  Greer,  6  at  the  fraud  which  has  led  to  the  crea- 
Humph.  26.  tion  of  a  subsequent  equitable  eatate, 

'  The  caaes  furnish  a  great  Yariety  without  notice  of  thepnor  le^  estate, 

of  instances  and  forms  of  fraud  or  of  which  assistance  or  oonniYaaoe  the 

neglect.    The  leading  case  is  Hewitt  omission  to  use  ordinary  care  in  in« 

Y.  Loosemore,  9  Bare,  449.     See  also  quiry  after  or  keeping  may  be,  and  ia 

Tourle  v.  Rand,   2  Brown  Ch.  650;  some  cases  has  been,  held  to  be  suffi- 

Baruett  v.  Weston,  12  Ves.  129;  Col-  cieut  evidenoa.  where  such  conduei 
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gross  negligence  applies  to  successiye  interests  which  are 
all  purely  equitable,  or  whether  mere  negligence  is  suffi- 
cient to  affect  the  priority,  must  be  regarded  as  still  un« 
settled  by  the  decisions.^ 

§  733.  Assignments  of  Mortgages — Bights  of  Priority 
Depending  upon.  —  An  assignment  of  a  mortgage  is, 
throughout  this  country,  with  the  exceptioUi  perhaps,  of 
a  Yery  few  states,  a  mere  transfer  of  a  thing  in  action, 
and  the  assignee  can  acquire  no  higher  rights  as  against 
the  mortgagor  than  those  possessed  by  the  original  mort- 
gagee.' Such  assignments  are  generally  within  the  opera* 
tion  of  the  recording  statutes,  either  in  express  terms,  or 
by  a  judicial  interpretation  of  the  statutory  language, 
holding  that  an  assignment  is  a  species  of  conveyance.* 

eannot  oiherwiae  be  •xoUined;  %  Gex,  J.  k  S.  116;  Perry  Herriek  ▼. 
Where  the  owner  of  the  legal  estate  Attwood,  2  De  Oez  ft  J.  21;  WaMroa 
hie  oonstitntod  the  mortgagor  hit  y.  Sloper»  1  Drew.  198;  Ckrter  v.  Car- 
agent  with  authority  to  raise  money,  ter,  3  Kay  k  J.  617.  Examplei  of 
and  the  estate  thns  created  has  by  the  fraud:  Hunter  y.  Walters,  L.  K.  7  Ch. 
fraud  or  misconduct  of  the  agent  been  76;  Sharpe  y.  Foy,  L.  BL  4  Ch.  35; 
represented  as  being  the  first  estate.  Lloyd  ▼.  Attwood,  8  De  Oez  Jt  J.  614. 
But  that  the  court  will  not  postpone  See  further,  as  to  the  neglect  ia  making 
the  prior  legal  estate  to  the  subse-  proper  inquiry,  and  the  notice  resnlt- 
quent  equitable  estate  on  the  ground  ins  therem>m,  ante,  §  612. 
of  any  mere  carelessness  or  want  of  '  See  miprOf  note  under  §  687,  where 
prudence  on  the  part  of  the  legal  the  recent  English  cases  upon  tiiis 
owner.**  In  the  case  of  Manners  y.  question  are  cited.  [The  recent  case 
Mew,  Ia  R.  29  Ch.  Div.  730,  North,  J.,  of  Farrand  y.  Yorkshire  Banking  Co., 
in  quoting  the  foregoinff,  said:  "Mere  L.  R.  40  Ch.  Diy.  182,  has  settled 
carelessness  there  indudes,  in  my  this  question  in  England.  It  is  there 
opinion,  gross  carelessness,  if  there  is  held  that  ^ross  negligenoe  amounting 
any  distinction."  In  the  opinions  in  to  fraud  is  not  necessary,  but  that 
these  two  cases  the  court  was  careful  negligence  such  as  an  omission  to  ob- 
to  say  that  the  question  there  discussed  tain  possession  of  or  to  make  inquires 
refeiTod  to  whi^  conduct  wotild  post-  concerning  the  title  deeds  may  be 
pone  a  prior  legal  estate,  and  not  the  sufficient.] 

question   as   to  what   circumstances  '  See  cmUt  |  704;  Wanaer  y.  Cary^ 

would  siYe  priority  as  between  two  78  N.  Y.  626.      [See  also  Yerger  v^ 

equitable  estates.     In  the  subsequent  Ban^  66  Iowa,  77;  Vreden  burgh  y.. 

ease  of  Farrand  y.  Yorkshire  Banking  Buxuet,  81  N.  J.  Eq.  229;  Earnest  y. 

Ca,  K  R.  40  Ch.  DiY.  182,  the  lat-  Hoskins,  100  Pa.  St  651;  They  ken  y.. 

tsr  question  was  determined,  and  it  Howe  Machine  Co.,  109  Pa.  St  96.] 

wsa  there  held  that  negligence  amount-  *See  1  Jones  on  Mortgages,  sees., 

ing  to  fraud  on  the  put  of  the  holder  472-478,  where  the  subject  is  fully 

of  tlie  prior  equitable  estate  was  not  discussed,  and  from  which  I  haYe  bor- 

necessary  to  be  shown,  in  order  to  work  rowed.    In  the  recent  and  Yery  care- 

apoe^nement]  Examples  of  neglect  fully  considered  case  of  Westbrook  y. 

safBdemt  to  destroy  a  precedent  o&er*  Gleason,  79  K.  Y.  28,  it  is  held  that 

existing:  Worthington  y.  Mor-  an    assignment    is   a    "eouYeyanee" 

16  Sim.  647;  Rice  y.   Rice,  2  within  the  general   requirements  of 

iw.  73;  Briggs  Y.  Jones,  L.  R.  10  the  recording  set,  and  therefore  when 

Sq.  92;    Uopgood  y.   Eruesty  8   De  a  second  mortgages^  with  notioe  of  * 

2S0.  JUB.— Ci 


pa, 
Dren 
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The  record  of  an  assign menti  like  that  of  any  other 
instrument^  does  not  operate  as  a  notice  retrospectively; 
it  is  not  therefore  a  constructive  notice  of  the  assignee's 
interest  to  the  mortgagor,  so  as  to  destroy  the  effect  of 
payments  made  by  him,  without  actual  notice  to  the 
mortgagee;  but  a  mortgagor  who  obtains  a  discharge 
from  the  mortgagee  withovi  any  payment  is  not  protected 
as  against  the  assignee.^ 

prior   nnreoorded    mortgage,   assigns  recorded,   and   tiie  mortgagee  afler- 

his  mortgage  to  a  bona  fide  parchaser  wards  satisfies  the  mortgage  of  reccNrd, 

for  value,  who  has  no  notice,  snoh  as-  the  lien  is  thereby  destroyed  as  against 

signee  is  entitled  to  preference  only  a  bona  fide  parchaser  or  enoambnuicer 

in  case  he  records  his  assignment  be-  without  notice  of  the  premises:  Bowl* 

fore  the  first  mortgage  is  recorded;  if  ing  ▼.  Cook,  39  Iowa»  200;  Henderson 

the  first  mortgage  is  recorded  before  v.   Pilgrim,    22   Tez.   464;    and   see 

the  assignment  is  put  on  record,  that  Warner  t.  Winalow,  1  Sand.  Ch.  430; 

operat««  as  a  constructive  notice  to  St.  John  v.  Spalding;  1  Thomp.  h  OL 

the  assignee,  and  cuts  off  his  priority.  483. 

From  this  it  appears  that  the  effects  '  New  York  Life  Ins.  ft  T.  Gol  v. 
of  recording  an  assignment  are  not  Smith,  2  Barb.  Ch.  82;  Ely  ▼.  Scofield, 
confined,  as  has  sometimes  been  sup-  35  Barb.  330.  Thii  rule  is  held  not  to 
piosed,  to  the  rights  of  snccessive  as-  apply  to  a  mortgage  given  to  eecare  a 
signees  of  the  same  mortgage.  In  negotiable  note  which  is  assigned  he- 
illustration  of  the  text,  see  E^lden  v.  fore  maturity:  Jones  y.  Smith,  22 
Meeker,  47  N.  Y.  307;  2  Lans.  470;  Mich.  360.  The  record  of  an  aesi^p- 
Campbell  V.  Vedder,  1  Abb.  App.  295;  mentis,  however,  a  constructive  notice 
Fort  V.  Burch,  6  Denio,  187;  vender-  to  a  subsequent  gnrantee  of  the  mort- 
kemp  V.  Shelton,  11  Faiffe,  28;  James  gagor,  and  a  subsequent  diechaise 
V.  Johnson,  6  Johns.  Ch.  417;  St.  given  to  him  by  the  mortgagee  would 
John  V.  Spalding,  1  Thomp.  ft  C.  be  inoperative  as  against  we  assignee. 
483;  Byles  v.  Tome,  39  Md.  461;  Also  a  discharge  obtained  by  the  mort- 
Bowling  V.  Cook,  39  Iowa,  200;  Bank  gagor  without  any  payment  is  inef- 
of  State  of  Indiana  v.  Anderson,  14  lectual:  Belden  v.  Meeker,  47  H.  Y. 
Iowa,  544;  83  Am.  Deo.  390;  Comog  307;  2  Lans.  470;  and  see  Westbrook 
▼.  Fuller,  30  Iowa,  212;  McClure  v.  v.  Gleason,  79  N.  Y.  23. 
Burris,  16  Iowa,  591 ;  Henderson  y.  The  rule  given  in  the  text  as  to  the 
Filgrim,  22  Tex.  464.  In  Pennsyl-  effect  of  the  record  as  notice  to  the 
vania  it  is  held,  under  a  construction  mortgagor  is  expressly  enacted  by  the 
of  the  general  statute,  that  a  record  of  statutes  of  several  states. 
an  assignment  is  notice  to  subsequent  CcLitfomioL,  —  Civ.  Code,  sees.  2934, 
assignees,  and  also  to  subsequent  mort-  2935. 

gagees  and  purchasers  of  the  same  Indianeu  —  2    Gavin    and    Herd's 

premises:  Pepper's  Appeal,  77  Pa.  St.  Stats.  356. 

373;  Neide  v.  Pennypacker,  9  Phila.  JTansas.  —  Dassler's   Stats.,   e,  68^ 

86;    Leech  v.  Bonsalt,  9  PhUa.  204;  sea  3. 

Philips  V.  Bank  of  Lewiston,  18  Pa.  MiddgooL — Comp.  Laws,  1347. 

St.  394,  401.    In  Indiana  it  is  held,  if miie«)(a.  —  Rev.   Stats.   1866*   p. 

npon  a  construction  of  the  statute,  331. 

that  no  provision  is  made  for  recording  NdraskiaL  —Gen.  Stats. ,  c.  61,  sea 

assignments,  and  therefore  a  record  of  39. 

them  is  not  notice:      Uasselman  v.  New  TorL  —  1  Fay's  Dig.  of  Law% 

McKeman,  50  Ind.  441.    It  necessa-  685. 

rily  follows  that  when  a  mortgage  is  Oregon,  — Gen.  Laws,  651. 

assigned,  and  the  assignment  is  not  H^ifoonsiji.  •— ReT.  Stats.  11401 
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§  734.    Unrecorded  ABBignmenk  —  Blgliti  of  the  As- 
signee. —  When  a  mortgage  duly  recorded  is  assigned, 
that  original  record  continues  to  he  constructive  notice 
of  the  existence  of  the  lien  to  all  suhsequent  purchasers 
and  encumbrancers  of  the  same  premises,  and  the  as- 
signee does  not  lose  his  precedence  over  such  parties  by 
a  failure  to  record  the  assignment.^    A  conveyance  of 
the  mortgaged  premises  to  the  mortgagee  after  he  had 
assigned  the  mortgage  would  not  work  a  merger,  but  the 
rights  of  the  assignee  would  remain  unaffected.'    If  the 
mortgagee,  having  thus  acquired  title  after  the  assign- 
ment, should  in  turn  convey  the  mortgaged  premises  to 
a  third  person  without  knowledge  nor  actual  notice  of 
the  assignment,  it  is  held  that  such  grantee  would  be 
charged  with  constructive  notice  and  would  take  subject 
to  the  rights  of  the  assignee,  because  the  records  would 
give  him  notice  of  the  facts  sufficient  to  put  a  reasonable 
man  upon  an  inquiry,  and  a  due  inquiry  would  neces- 
sarily lead  to  a  discovery  of  the  real  situation.*    If  a 
second   mortgagee,  with  notice  of  a  prior  unrecorded 
mortgage,  assigns  to  a  bona  fide  purchaser  without  notice, 
but  the  prior  mortgage  is  recorded  before  the  assignment, 
the  assignee  would  fail  to  secure  a  precedence.^    Since  a 
mortgage  is  a  thing  in  action,  an  assignee,  even  without 
notice,  will  be  subject  to  all  outstanding  equities  and 
claims  in  favor  of  third  persons  which  were  existing  and 
available  against  the  assignor,  wherever  the  general  doc- 
trine prevails  that  all  assignments  of  things  in  action 
are*  subject  to  such  latent  equities.*    Questions  of  pri- 

1  Campbell  ▼.  VeddM;  8  Eeyei^  174;  wme  would  be  true  where,  a  Junior 

1  Abb.  Appb  29S.  mortgi^e    being  assigned,   the  elder 

*  Pordy  ▼•  Hnntington,  4S  N.  Y.  mortgage  was  reoordod  before  the  aa- 

334;   1   Am.  Bep.  5^;  Campbell  y.  tignment  was  giTon,   although  after 

Vedder^  8  Keyest  174;  1  Abb.  App.  the  recordinf^  of  the  jnnior  mortgage 

295.  assigned:  Ibid. 

'  Purdy  T.  HnntingUm,  4S  N.  T.        *  See  ante,  S9  708,  709,  714,  and 

334;  1  Am.  Bep.   632;  orarmling  46  oases  cited;  Conorer  y.  Van  Mater, 

Barb.  388;  QilUffv.  Maass,  28  N.  T.  18  N.  J.  £q.  481;  per  eoiUra,  see  mUe, 

191;  Warren  T.  Winslow,  1  Sand.  C9i.  |  715,   and  cases  cited;    Sumner  y. 

430;  Van  Keuren  y.  Corkins,  4  Han,  Waugh,  56  HI.   531.      (Boineman  y. 

1:9;  6  Tbomp.  k  0.  355.  Kobb,  98  Pa.  St.  474;  Appeal  of  Mif- 

«  Westbrook  y.  Oleason,  79  N.  Y.  ilin  Co.  Bank,  98  Pa.  St  150;  Vredea« 

93;  Fort  y.  Borch.  5  Benio^  187.    The  burgh  y.  Burnet^  31  K.  J.  Eq.  229.] 
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ority  might  arise  between  Buccessive  assignees  of  the 
same  mortgage  from  the  same  assignor.  If  an  assign^ 
ment  is  perfected  by  an  actual  delivery  of  the  mortgage 
itself  and  of  the  bond,  note,  or  other  evidence  of  debt 
secured,  even  though  it  be  not  recorded,  a  subsequent 
assignee  would  necessarily  be  put  upon  an  inquiry,  and 
chargeable  with  constructive  notice,  and  could  obtain  no 
precedence  even  by  a  first  record.^  In  other  instances 
where  the  assignments  are  equal,  made  for  a  valuable 
consideration  and  without  notice,  if  all  were  unrecorded, 
the  earliest  in  order  of  time  prevails;  the  assignee  for 
value  and  without  notice  who  first  obtains  a  record 
secures  thereby  the  title;  a  record  when  made  is  a  con- 
structive notice  to  all  subsequent  assignees  of  the  same 
mortgage.* 

SECTION  VIL 

OOKCEEbNIKO  BONA  FIDB  PUBX^HASB  FOR  A  VALUABLE  OON* 

8IDERATI0N  AND  WITHOUT  KOTIC& 

ANALT8I8L 

^  1 7SS.  CUnenl  maftning  aad  scope  of  the  dooirinei 

I  73S.  General  effect  of  the  recording  aoti. 

B  737-744.  ^Ir^    JKotfbfiafe  of  the  doctrine. 

1 78S.  Its  purely  equitable  origin,  natore,  and  operatioo. 

1 739.  It  is  not  a  role  of  property  or  of  title. 

9  740,  74L  General  extent  and  limits;  kinds  of  estates  protected* 

S9  742,  748.  Phillips  ▼.  PhUlips;  fornmla  of  Lord  Westbnry. 

II  745-7S2.  Second,    What  constitutes  a  Umafde  purchase. 
II  746-751.  L  The  yalnable  consideration. 

I  747.  1.  What  is  a  yalnable  consideration;  iUustratioiifl. 

II 748, 749.  Antecedent  debts,  securing  or  satisfying;  giving  tima^  ciib 

n  tfiO,  751.  SL  Payment;  effect  of  part  payment;  giving  secoritj. 

H  762-761.  n.   Absence  of  notice. 

I  753.  1.  Effects  of  notice  in  general. 

1 754.  Second  purchase  wUhovA  notice  from  first  purchaser  toKI^  t!s» 
second  purchaser  vnA  from  first  purchaser  wUhond  notioa. 

1 76S.  %  Time  of  giving  notice;  English  and  American  mls^ 

>  KellogK  ▼.  Smith,  26  N.  Y.  18;  Westbrook  v.  Gleason,  79  K.  Y.  »; 

Brown  v.^lydenburgh,  7  K.  Y.  141;  Campbell  v.  Vedder,  8  Keyes,  174;  1 

ff7  Am.  Dee.  506.  Abb.  App.  295;  Piok«M  T«  Bami^  19 

*  Purdy  V.  Huntington,  42  N.   Y.  Barb.  50& 
884;  1  Am.  Rep.  532;  46  Barb.  389; 
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1 7ML    XflM  of  boIIot  to  s  ftona/itle  pnrchaier  of  mi  eqvitabU  intorMl 

boforo  lio  oliteiiif  s  deed  of  the  legtl  ottato. 
fi787-7tL    1.  Baeording  ia  eoiuMotioa  with  ftotioo. 

f  768w    Intantt  vndor  a  pior  vanoofdod  iutmiiMnl 

f  709.    Reqniaitei  to  protoetion  from  tbf  first  record  by  •  mhieqiaent 

pmebMef'. 
|7ea    PnvehMer  is  food  Mik  wUh  sFpttmit  record   tltlo  from  m 

grantor  ohargfd  with  aotioo  of  a  prior  vnreoordod  ooiit^- 


1 761.    Break  in  the  record  ttUe;  whoa  pttrohacer  b  ctni  charged  with 

notice  of  a  pfficr  inalnuDoal 
f  702.    m.  Good  faith. 
1176^-778.     Third,    Bffecti  of  a  &oM/d0  porohaic  as  a  delpnee. 

f  764b    L  Suite  by  holder  of  legal  ectatc  nndcr  the  aaadliaryjoriedl** 

ticn  of  eqoiljy  diMOTCffy,  ote^ 
6766.    Same:  exoeptume  and  UmitatiosfL 
a  766-774    n.  Suite  by  holder  of  an  eqnitablf  crtaU  cr  fnteraift  agatnet  n 
pordhascr  of  the  legal  cetatc 
f  767.    Legid  eatate  acqnired  by  the  original  pnrehaec 
1 768.    Ppiohaacr  fint  cl  an  equitable  intereat  anbeeqnontly  acqnina 

the  legal  estate;  taMa  m  namfragkk 
%  769.    Extent  and  Umite  of  thui  rale. 
6  776l    Pnrohacer  aoqniree  the  legal  cetato  from  a  tmatec 
II771-77S.    Hue  rale  if  applied  in  the  United  States. 

6  774    Other  inetanoee;  porohaec  at  exeontioa  sslc}  pnrchaee  of  thiogp 
inaction. 
||77&-77«.    m.  8nitebyhold«rsofan*'eqaity.*' 
1 776i    For  reUef  against  accident  cr  mistaken 
S§  777, 778L    For  relief  from  frand,  npon  creditors,  cr  betwoon  partial. 
fS  779-783L    FtmrUu    Aifirmatire  relief  to  a  htmoLjidi  purchasaiii 

1 779.    Ctancflal  mlo. 
8  780-7%    Blostraticns. 

1 783.  Removing  a  doad  from  titla. 
11784,786.    FVtk,    Mode  and  form  of  the  defensi^ 

1784.  The  pleadings. 

6  786.    Keoessary  allegations  and  proofat 

§  735.  Oeneral  Meaning,  ScopOi  and  Limitations  of  the 
Doctrine. — This  section  will  deal  with  the  equitable  doc« 
trine  of  hond  fids  purchase  for  a  valuable  consideration 
and  without  notice.  The  doctrine  in  its  original  form 
was  exclusiyelj  equitable.  Questions  of  priority  cannot, 
as  has  already  been  stated,  arise  between  successive  ad- 
verse estates  which  are  purely  legal,  and  therefore  cannot, 
independently  of  statutory  permission,  come  before  courts 
of  law  for  settlement;  such  estates  must  stand  or  fall  upon 
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their  own  intrinsic  merits  and  validity.'  A  contest  con- 
cerning  priority  or  precedence  properly  so  called  can 
only  exist  where  one  of  the  two  claimants  holds  a  legal 
and  the  other  an  equitable  title,  or  where  both  hold  equi- 
table titles,  and  must  therefore  belong  to  the  original  ex- 
clusive jurisdiction  of  equity.  Courts  of  equity  do  not 
have  jurisdiction  of  suits  brought  merely  to  establish  one 
purely  legal  title  against  another  and  conflicting  legal 
title.*  In  the  United  States  these  elementary  notions 
seem  to  have  been  sometimes  overlooked,  and  the  courts 
sometimes  seem  to  have  extended  the  doctrine  of  bona 
fide  purchase  farther  than  the  acknowledged  principles 
of  equity  would  warrant.  The  tendency  is  marked  and 
strong  in  the  courts  of  many  states,  even  when  acting  as 
tribunals  of  law,  to  make  the  doctrine  a  legal  rule  of  prop- 
ertyt  and  to  apply  it  alike  to  persons  who  have  acquired 
either  a  legal  or  an  equitable  title  to  chattels  and  things 
in  action,  as  well  as  to  those  who  have  acquired  any  legal 
or  equitable  interest  in  land.  A  subsequent  holder,  even 
for  a  valuable  consideration  and  without  notice,  has 
certainly  no  higher  right  than  a  prior  holder  equally 
innocent  and  with  an  equally  meritorious  ownership. 
American  courts  seem  sometimes  to  have  acted  upon 
exactly  the  opposite  notion,  and  to  have  assumed  that  a 
subsequent  title  was  necessarily  the  better  one.  When  the 
original  legal  owner  has  done  or  otnitted  something  by 
which  it  was  made  possible  that  his  ^^-uperty  should  come 
into  the  hands  of  a  bona  fide  holder  by  an  apparently  valid 
title,  it  may  be  just  to  regard  him  as  estopped  from  assert- 
ing his  ownership,  and  thus  to  protect  the  subsequent 
purchaser.  But  when  the  prior  legal  owner  is  wholly 
innocent,  has  done  and  omitted  nothing,  it  certainly 
transcends,  even  if  it  does  not  violate,  the  principles  of 


>  See  gupra,  |  679.  legal  titles  alone,  at  snitt  lor  dower. 

s  Sach  suits  are  often  called  "eject-  In  regard  to  them  the  dootrino  ol  homa 

ment  bills.**    See  toL  1,  §§  176<178.  Jids  parohase  is  applied  in  a  y  rial  and 

Kquity  has  eoneurrerU  jurisdiction  in  peonliar  manner* 
oertain  classes  of  snits  dealing  with 
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equity  to  sustain  the  claims  of  a  subsequent  and  even 
bona  fide  purchaser. 

§  736.  Effects  of  the  Recording  Acts. — The  most  ex- 
tensiye  and  important  change,  however,  in  the  United 
States  has  been  produced  by  the  recording  acts.  They 
have  extended  the  doctrine  of  bona  fide  purchase  to  all 
conveyances  and  mortgages,  and  often  to  executory  con- 
tracts, and  to  every  instrument  which  can  create,  transfer, 
or  affect  legal  estates  or  equitable  interests,  liens,  and  en- 
cumbrances, and  have  therefore  brought  it  within  the  cog- 
nizance of  the  courts  of  law  as  a  rule  for  determining  the 
validity  of  legal  titles.  The  greatest  diversity  is  found  in 
the  statutory  provisions  of  the  various  states,  and  a  con- 
sequent diversity  prevails  among  the  local  rules  which 
define  the  resulting  rights  of  the  bona  fide  purchaser.  In 
some  they  are  conferred  upon  judgment  creditors,  upon 
all  purchasers  at  execution  sales,  and  even  upon  those 
who  have  secured  the  first  record  although  charged  with 
notice.  It  would  be  impossible,  within  any  reasonable 
limits,  to  state  all  the  results  of  these  statutes,  and  to 
formulate  all  the  special  rules  which  have  been  derived 
from  them  in  the  different  states.  So  far  as  the  doctrine 
of  bona  fide  purchase  has  been  made  a  rule  of  laWf  either 
by  the  operation  of  the  recording  acts  or  by  the  indepen- 
dent action  of  the  courts,  it  does  not  properly  come  within 
the  scope  of  a  treatise  upon  equity  jurisprudence.  I  shall 
therefore  explain  the  principles  of  the  equitable  doctrine 
as  established  in  the  United  States  and  in  England,  and 
describe  the  general  applications  and  modifications  made 
necessary  by  the  common  American  system  of  registra- 
tion. The  minute  effects  growing  out  of  the  differing 
types  of  legislation  must  be  passed  over,  except  so  far  -as 
they  have  been  mentioned  in  the  foregoing  sections  upon 
notice  and  priorities.  The  subject  will  be  discussed  under 
the  following  heads:  1.  iSa^ionale  of  the  doctrine;  2.  What 
constitutes  a  &(ma)2(2e  purchase;  3.  Effects  of  the  doctrine 
as  a  defense;  4.  Cases  in  which  courts  of  equity  give  af- 
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firmatiye  relief;  5.  How  the  Txma  fide  purchaser  most 
avail  himself  of  his  position. 

§  737.  First.  Bationale  of  the  Doctrine.  —  I  purpose 
to  explain,  in  this  division,  the  essential  nature,  founda- 
tion, and  reaions  of  the  doctrine,  the  general  extent  and 
limits  of  its  operation,  and  the  kinds  of  relief  which 
it  furnishes.  A  correct  notion  concerning  this  funds* 
mental  theory  is  necessary  to  any  proper  understanding 
of  the  practical  rules  which  flow  from  it.  It  is  sometimes 
said,  in  the  most  unlimited  terms,  that  a  purchase  for  a 
valuable  consideration  and  without  notice  of  any  kind  of 
interest  is  a  defense  under  all  circumstances,  which  con- 
stitutes a  complete  and  absolute  bar  to  every  proceeding 
in  which  it  is  sought  to  establish  any  species  of  adverse 
claim,  legal  or  equitable,  or  to  obtain  any  species  of  relief* 
There  are  dicta  of  the  ablest  judges,  which,  taken  literally, 
without  limitation,  would  go  far  to  sustain  this  view/ 
These  citations  well  show  how  misleading  general  state- 
ments may  be  when  separated  from  their  context.  Such 
modes  of  declaring  the  doctrine  plainly  need  some  limita- 
tion and  restriction.  Taken  in  their  literal  and  unquali- 
fied form,  they  are  opposed  to  conclusions  established  by 
an  overwhelming  weight  of  judicial  authority,  and  to  the 
settled  practice  of  the  courts  of  equity. 

*  Tha   foUowing   art   examplet   of  Verney,  2  Edea,  SI,  85:  "A  pnrohaM 

sneh  jndicial  langnaga:  In  Attorney*  without  notice  for  a  Talnable  oonaid* 

General  t.  Wilkias,  17  Beay.  285,  293,  eration  is  a  bar  to  the  jurisdiction  of 

Lord  Romilly  said:  "  My  opinion  is,  the  oonrt."    Lord  Longhborongh  said, 

that  when  once  yon  establish  that  a  in  the  often-ouoted  case  of  Jerrard  t. 

person  is  a  purchaser  for  valnewithoat  Saunders,  2  Yes.  454,  458:  ''I  think 

notice,  this  court  unit  give  no  asaiatance  it  has  been  decided  that  against  a 

agaiwit  Mm,  but  the  right  must  be  en-  purchaser  for  valuable  consideration 

forced  at  law."    In  Bowen  ▼.  Evans,  without  notice  the  court  will  nol  tai$ 

1  Jones  ft  L.  178,  264,  Chancellor  Sug-  the  leatt  $Up  imaginable,^     In  other 

den  (Lord  St.  Leonards)  said:  "In  my  cases  the    same    judge    nsed    mote 


opinion,  whether  the  purchaser  has  the  guarded  language,  in  Strode  v.  Black- 

legsd  estate,  or  only  an  equitable  in-  burne,  3  Ves.  2*22.    In  the  celebrated 

terest,  he  may,  by  way   of  defense,  case  of  Wallwyn  t.  Lee,  9  Vea.  24, 

avail  himself  of  the  character  of  a  34,  Lord  Eldon  expressed  himself  in 

pnrohaser  without  notice,  and  is  enti*  the  following  cantions  terms:  ''  I  am 

tied  to  have  the  bill  dismissed  against  not  sure  that  follows  as  a  principle  of 

him,  though  the  next  hour  he  msy  be  sound  equity;  if  the  prineiple  <^  ike 

tamed  out  of  possession  by  the  legal  cotir^  is,  that  against  a  purchaser  for 

title**  (L  e.,  by  ejectment).     An  ear-  valuable  consideration  without  notics^ 

lier  and  most  able  chancellor.   Lord  thit  court  oivte  no  osmtafios." 
Korthington,  said,  in  Stanhope  v.  Earl 
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§  738.  Equitable  Origin,  Nutnre,  and  Operation  of  the 
Doctrine.  —  The  protection  given  to  the  boria  fide  pur- 
chaser had  its  origin  exclusively  in  equity,  and  is  based 
entirely  upon  the  fact  that  the  jurisdiction  of  equity  is 
ancillary  and  supplemental  to  that  of  the  law,  and  upon 
the  conception  that  a  court  of  chancery  acts  solely  upon 
the  car^eienee  of  litigant  parties,  by  compelling  the  de* 
fendant  to  do  what,  and  only  what,  in  foro  eomcientim 
he  is  bound  to  do.  If  the  relations  between  the  two  con* 
testants  standing  before  the  court  of  chancery  are  such 
that,  in  equity  and  good  conscience,  the  plaintiff  ought  to 
obtain  the  aid  which  he  asks,  and  the  defendant  ought  to 
do  or  suffer  what  is  demanded  of  him,  then  the  court  will 
interfere  and  grant  the  relief;  if  the  relations  are  not  of 
this  character,  then  the  court  will  withhold  its  hand,  and 
will  leave  the  parties  to  the  operation  of  strict  legal  rules, 
and  to  the  remedies  conferred  by  the  legal  tribunals.  All 
equitable  principles  and  doctrines  had .  their  origin  in  thi$ 
conception^  however  much  it  may  sometimes  be  overlooked 
by  courts  at  present  in  the  administration  of  the  doctrines 
which  have  been  thus  established.  The  protection  given 
to  the  bona  fide  purchaser  simply  means,  therefore,  that 
from  the  relations  subsisting  between  the  two  parties,  es- 
pecially that  which  is  involved  in  the  innocent  position 
of  the  purchaser,  equity  refuses  to  interfere  and  to  aid  the 
plaintiff  in  what  he  is  seeking  to  obtain,  because  it  would 
be  unconscientious  and  inequitable  to  do  so,  and  the  par* 
ties  must  be  left  to  their  pure  legal  rights,  liabilities,  and 
remedies;  the  court  will  not  aid  either  against  the  other. 
That  this  is  the  true  rationale  is  shown  by  an  overwhelm- 
ing weight  of  authority.^    In  the  vast  majority  of  cases 

>  Thus  in  Boont  t.  Chiles,  10  Pet  Saonden,  2  Vet.  454,  457.  Lord  Lough- 

177,  210,  the  snprome  oonrt,  adopt-  borough  said:  **  Against  a  purchaser 

ing  the  language  of  Lord  St.  Leon-  for  a  valuable  consideration  this  court 

araa  in  his  treatise  on  rendors,  said:  has  no  jurisdiction.   Tou  cannot  aUaeh 

"  A  court  of  equity  acts  only  on  the  upon  (h$  eonsdenee  of  the  party  any  de- 

eonscience  of  the  party;  and  if  he  has  mand  whateyer,  where  he  stands  as  a 

done  nothing  that  taints  it^  no  demand  purchaser  having  paid  his  money,  and 

can  attach  upon  it  so  as  to  give  juris-  denies  all  notice  of  the  circumstances 

diction."    In  tiie  case  of  Jerrard  r.  set  up  by  the  biU."    I  would  remark. 
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the  protection  is  only  given  to  a  defendant,  and  as  a  con- 
sequence the  doctrine  itself  is  commonly  spoken  of,  and 
ordinarily  treated,  as  essentially  a  matter  of  defense.  The 
very  few  instances  in  which  affirmative  relief  is  granted 
to  the  bona  fide  purchaser  are  exceptional;  they  rest  upon 
their  special  facts,  and  arise  from  the  fraud  of  the  defend- 
ant against  whom  the  relief  is  awarded.^ 

§  739.  The  Doctrine  is  not  a  Btde  of  Property  or  of 
Title.  —  In  applying  the  doctrine  of  bona  fide  purchase  — 
and  this  is  the  very  essence  of  tlra  doctrine  —  equity  does 
not  intend  to  pass  upon  and  decide  the  merits  of  the  two  liti' 
gant  parties;  it  does  not  decide  that  the  title  of  the  de- 
fendant is  valid,  and  therefore  intrinsically  the  better 
and  superior  to  that  of  the  plaintiff.  On  the  contrary,  the 
protection  given  by  way  of  defense  theoretically  assumes 
tJiat  ths  title  of  ths  purchaser  is  really  defective  as  against 
that  of  his  opponent;  at  all  events,  the  court  of  equity 
wholly  ignores  the  question  of  validity,  declines  to  ex- 
amine into  the  intrinsic  merits  of  the  two  claims,  and 
bases  its  action  upon  entirely  different  considerations.* 

in  passing,  that  ths  expression  abovs^  oiont  ground  for  sayins  a  nuui  who 

''the  oonrt  has  no  jurisdiction,"  like  has  honestly  dealt  for  vunable  condd- 

to  many  similar  modes  of  statementi  oration  without  notice  shall  not  be 

is  open  to  criticism.     The  court  cer-  called    upon,  b^    confessions    wrung 

tainlyAo^jurisdlction  in  all  such  cases,  from  his  conscience,  to  say  he  has 

since  the  interest  of  one,  or  perhaps  of  missed    his  object  in  the  extent  in 

both,  of  the  litigants   is   equitable,  which  he  meant  to  acquire  it."    Every 

^e  real  meaning  is,  that  the  court,  one  who  is  familiar  with  Lord  Eldon's 

under  these  circnmstancep  and  accord*  judgments  knows  that  it  was  his  in- 

ing  to  its  settled  principles,  will  not  e3>  Tariable  practice  to  express  his  most 

crctM  U$  JurUdiciioru  settled  opinions  in  the  form  of  inqoi- 

^  See  if^frOf  §§  779-783.  ries,  or  suggestion,  or  suppositions.    In 

'  This  truth,  so  fundamental,  and  another  passage,  while  speaking  of  the 

yet   so   often    orerlooked,   was  well  plaintiflf  s  legu  rights  and  the  defend- 

stated   by  Lord  Bldon  in  the  oele-  ants  corresponding  legal  liarbilities,  he 

brated  case  of  Wallwyn  ▼.  Lee,  9  Ves.  doubts  **  whether,  npon  the  argument 

24, 33, 34.    The  suit  was  by  the  holder  of  this  plea,  the  oonrt  has  any  right  to 

of  the  legal  title,  who  was  in  actual  discuss  that  question,"  and  adds:  "Is 

possession  of  the  land,  and  who  was  it  not  worth  consideration,  whether 

seeking  discovery  and  a  delivery  up  of  the  very  principle  of  the  plea  is  not 

the  title  deeds  against  a  mortgagee,  this:  I  have  honestly  ana  boma  fidt 

who  set  up  the  defense  of  Uma  fidlA  paid  for  this,  in  order  to  make  myself 

purchaser.    The  chancellor  said:  **Is  the  owner  of  it|  and  you  shall  have  no 

it  not  worth   consideration,   wheOvcr  information  from  me  as  to  the  perfeo- 

ettery  p^a  oif  purchase  for  a  valuable  tion  or  imperfection  of  my  title,  until 

consideration  without  notice  dott  noi  you  deliver  me  from  the  peril  in  which 

admit  thai  the  defendant  has  no  title,  you  state  I  have  placed  myself  in  the 

If  he  has  a  good  title,  why  not  dis-  article  of  purchasing  bonaJUUt " 
•over?    I  apprehend  there  is  a  suifi- 
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If  a  plaintifT,  holding  some  equitable  interest  of  right, 
81168  to  enforce  it  against  a  defendant  who  has  in  good 
faith  obtained  the  legal  estate,  the  court  simply  refuses  to 
interfere  and  do  an  unconscientious  act  by  depriving  him 
of  the  advantage  accompanying  such  an  innocent  acquisi- 
tion of  the  legal  title.    On  the  other  hand,  if  the  plaintiff 
is  the  legal  owner,  and  sues  to  obtain  some  equitable 
relief  against  a  defendant  who  is  the  innocent  holder  of 
some  equitable  estate  or  interest,  the  court  in  like  manner 
simply  refuses  to  do  an  unconscientious  act  by  giving 
any  aid  to  the  plaintiff,  but,  without  at  all  deciding  or 
even   examining  the  intrinsic  merits   of  their  claims, 
leaves  him  to  whatever  rights  would  be  recognized  and 
whatever  reliefs  granted  by  a  court  of  law.    It  is  thus 
seen  that  the  doctrine  of  bona  fide  purchaser  as  admin* 
istered  by  equity  is  not  in  any  sense  a  rule  of  property. 
Whenever  the  relations  between  the  litigants  are  of  such 
a  nature,  and  the  suit  is  of  such  a  kind,  that  a  court  of 
equity  is  called  upon  to  decide,  and  must  decide,  the 
merits  of  the  controversy,  and  determine  the  validity  and 
sufficiency  of  the  opposing  titles  or  claims,  then  it  does 
not  admit  the  defense  of  bona  fide  purchase  as  effectual 
and  conclusive.    The  foregoing  description  shows  that  it 
is  wholly  unwarranted  by  the  settled  principles  of  equity 
for  a  court  to  sustain  and  enforce  the  subsequent  legal 
•state  acquired  by  A  in  any  kind  of  property  or  thing  in 
action,  merely  because  he  is  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice,  against  the  prior 
legal  and  equally  innocent  owner,  B,  or  even  to  sustain 
A's  defense  as  a  bona  fide  purchaser  in  a  suit  brought 
byB. 

§  740.  General  Extent  and  Limits — Kinds  of  Estates 
Protected.  —  Such  being  the  rationale  of  the  doctrine,  it 
remains  to  consider  the  general  extent  and  limits  of  its 
operation;  and  this  chiefly  involves  the  question,  To  what 
kinds  of  estates  held  by  the  bona  fide  purchaser  will  it  be 
applied?    It  has  never  been  doubted  that  the  protection 
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will  be  extended  to  the  defendant  in  a  suit  brought  by 
the  holder  of  a  prior  equitable  estate  or  interest  against 
the  subsequent  bona  fide  purchaser  of  a  legal  estate^  who 
acquired  such  estate  at  the  time  of  and  by  means  of  his 
original  purchase.'     It  is  also  generally  extended,  in  the 
similar  suit  by  the  holder  of  a  prior  equitable  interest,  to 
a  defendant  who,  having  originally  been  the  bona  fide  pur* 
chaser  of  a  subsequent  equity,  has  afterwards  obtained  an 
outstanding  legal  estate.'    The  vital  question  is,  whether 
the  defense  will  also  avail  on  behalf  of  a  defendant  who 
has  acquired  an  equitable  interest  merely,  against  a  plain- 
tiff who  holds  a  prior  legal  estate;  and  upon  this  question, 
decisions  and  judicial  dicta^  especially  the  earlier  ones, 
are  in  direct  conflict.    Some  cases  have  expressly  held, 
and  dicta  have  stated,  that  the  protection  of  bona  fide  pur- 
chase is  confined  to  defendants  who  have  obtained  and 
hold  a  legal  title  against  plaintiffs  who  have  only  a  prior 
equitable  interest,  and  that  it  is  never  granted,  where  the 
situation  of  the  parties  is  reversed,  to  bona  fide  purchas- 
ers'of  a  mere  equitable  interest  defending  against  relief 
sought  by  plaintiffs  holding  a  prior  legal  estate.*    It  is 
proper  to  remark  here,  although  somewhat  in  anticipa- 
tion,  that  there  are  certain  kinds  of  suits  by  the  holder 
of  a  prior  legal  estate  seeking  certain  special  reliefs,  in 
which  it  is  settled  that  the  defendant  having  only  an 
equitable  interest  cannot  rely  upon  his  position  as  a  bona 

^See  post,  §§  767»  774,  and   eases  Lambe,  8  Brown  Oh.  2S4»  per  Lofd 

there  cited;  Demarest  ▼.  Wynkoop,  3  Tharlow;  Strode  v.  Blackbnme,  8  Vea. 

Johns.  Ch.  129,  147;  8  km,  Dec.  467;  222,   per    Lord   Bosslyn;   Collins   ▼. 

Variok  ▼.  Brigga,  6  Paige,  323;  Dick-  Archer,  1  Ross,  dc  M.   284^  per  Sir 

erson  t.  Tillingbast,  4  Paige,  216;  28  John  Leach;  Snelgrore  t.  Snelgrove, 

Am.  Dea  628;  Woodmflf  v.  Cook,  2  4  Deeans.  Eq.  274;  Blake  T.  Heprard, 

Kdw.  Ch.  259;  Zollman  t.  Moore,  21  1  Bail  Eq.  208;  Brown  t.  Wood.  6 

Gratt.  311;  Carter  v.  Allan,  21  Gratt.  Rich.  Eq.   166;  Jenkins  t.  Bodley,  1 

241;  Mnndine  ▼.   Pitte,  14  Ala.   84;  Smedes  ft   M.    Eq.   338;   Wailes  t. 

Boyd  ▼.  Beck,  29  Ala.  703;  Wells  t.  Cooper,    24    Miss.    208;    Larrowe  ▼. 

Morrow,    38    Ala.    123;    Sumner   ▼.  Beam,  10  Ohio,  498.     [See  also  Sweai- 

Wangh,  56  IlL  631;  [Robbins  t.  Moore,  man  ▼.  Edmonds,  28  8.  C.  58;  Soodlay 

129  m.  30.]  T.  Caldwell,  28  S.  0.  683;  Morehead 

*  Sea  po$i,  H  768-773,  and   eaaea  t.  Horner,  80  W.  Va.  648;  Vattier  t. 
eited.  Hinde,  7  Pet.  262;  Bailer  T.  Doaglae, 

*  Rogers  t.  Scale,  Freem.    Ch.  84,  8  Fed.  Rep.  612.] 
per  Lord  Kottinghamj  Williams   t. 
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fidt  pnrcliaser  by  way  of  defense.'  On  the  other  hand, 
there  are  numerous  cases,  early  and  recenti  English  and 
American,  in  which  the  defense  has  been  permitted  to 
prevail  in  favor  of  one  holding  a  mere  equitable  interest 
against  a  plaintiff  suing  for  some  equitable  relief  upon 
his  legal  title,  sometimes  even  when  such  plaintiff  was  in 
possession,  and  this  conclusion  must  be  regarded  as  set- 
tled by  the  great  weight  of  authority.'  In  some  of  these 
cases,  the  judicial  expressions  of  opinion  have  been  so 
broad  and  unlimited,  that,  taken  literally,  they  would  allow 
the  protection  of  Ixma  fide  purchase  by  way  of  defense  to 
one  having  only  an  equitable  interest,  in  every  kind  of 
suit  brought  to  obtain  any  species  of  relief,  and  against 
any  plaintiff,  whether  holding  a  legal  or  an  equitable  es- 
tate.'   Relying  upon  these  dictaf  some  writers  and  judges 

^  WQliams  t.  Lftmbe,  8  Brown  Ch.  Sngden  nid:  "I  apprehend  that  the 

SS4    (a   tnit   for   dower);   Collins  t.  pnrchaae  for  value  withoot  notice  U  a 

Areher,  1  Roes,  dc  M.  284  (a  suit  con-  tiuM  aa  weU  agaitui  a  legal  a»  an  equi- 

oernins  tithes).     [In  Mitchell  t.  Far*  table  tUU,    There  has  been  a  conaider- 

risb,  69  Md.  235,  it  was  held  that  the  able  dififerenoe  of  opinion  npon  the 

defense  of  a  bona  fidt  purchase  for  subject  among  judges.    I  have  always 

ralne  and  without  notice  was  no  de-  considered  the  true  rule  to  be  that 

fense,  ereninequityy  asagainstal^gal  which  I   hare  stated.    Therefore,   I 

claim  to  dower. J  think  that  the  mere  circumstance  that 

>  Basset  t.  Nosworthy,  Cas.  t.  this  is  a  legal  ri^ht  is  not  a  bar  to  the 
Finch,  102;  2  Lead.  Gas.  e^,  1;  Bur*  defense  set  up,  if  in  other  respects  it 
lace  T.  Cooke,  Fireem.  Ch.  24,  per  is  a  good  defense.  That  it  is  a  good 
Lord  Nottingham;  Parker  t.  Blvth*  defense  cannot  be  denied.**  The  same 
more,  Pre&  Ch.  6S,  per  Sir  John  learned  judge,  in  Bowen  ▼.  Brans,  1 
Treror,  M.  R.;  Jerrard  t.  Saunders,  Jones  ft  L.  17S,  264,  said:  "In  my 
2  Vea.  454,  per  Lord  Rosalyn;  Wall-  opinion,  whether  the  purchaser  has  the 
wyn  T.  Lee,  9  Ves.  24,  per  Lord  Eldon;  legal  estate  or  only  an  equitable  inter- 
Joyce  T.  De  Moleyns,  2  Jones  h  L.  est»  he  may  by  way  of  defense  avail 
374,  per  Chancellor  Sugden;  Bowen  t.  himself  of  the  character  of  a  pnr- 
Srans,  1  Jones  k,  L.  178,  264»  per  chaser  without  notice,  and  is  entitled 
Chancellor  Sugden;  Finch  ▼.  Shaw,  19  to  hare  the  bill  dismissed  against  him, 
Beav.  000,  per  Lord  Bomilly;  CoUyer  though  the  next  hour  he  may  be  turned 
▼.  Finch,  6  H.  Lb  Cas.  905,  per  Lord  out  of  possession  by  the  legal  titie  *** 
Uranwoith;  Attorney-General  ▼.  Wil-  (L  e.«  by  an  action  of  ejectment).  In 
kins,  17  Bear.  286;  Lane  ▼.  Jackson,  Colyer  t.  Finch,  6  H.  L.  Cas.  906,  921, 
20  Bear.  536;  Hope  v.  Lyddell,  21  Lord  CAiancellor  Cranworth  said: 
BeaT.  183;  Penny  v.  Watts,  1  Macn.  "The  principle  on  which  the  court 
h,  O.  150;  Flage  ▼.  Mann,  2  Sum.  protects  a  purchaser  for  yaluable  con- 
486,  per  Story,  X;  Union  Canal  Cow  sideration  without  notice  is  wAoQjy  re- 
▼.  Toung,  1  Wliartb  410,  431;  30  Am.  oaardUn  qftohai  eekUe  he  hoe.  It  may 
Bee.  212,  per  Rogers,  J.;  TBausman  t.  be  that  he  has  not  the  legal  estate,  but 
KeUey,  S8  Minn.  197;  8  Am.  St.  Kep.  thkt  will  be  quite  unimportant  as  to  a 
661 ;  and  see  pott,  81 769-77 1»  and  oases  court  of  equity  interfermg  or  refusing 
cited.]  to  interfere.     His  equity  depends  on 

*  As  illustrations,  in  Joyce  ▼•   Dt  this,  that  he  standi  equitably  in  at 

Moleynsi  2  Jones  k  I*  874^  Chancellor  least  as  favorable  a  position  as 
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have  announced  the  doctrine  in  a  form  wholly  unlimited 
and  universal. 

§  741.  Same — When  the  Doctrine  does  not  Apply. — 
Such  a  method  of  statement  is  clearly  inaccurate.  Not- 
withstanding the  numerous  authorities  referred  to  in  the 
preceding  paragraph,  and  the  sweeping  expressions  of 
judicial  opinion,  it  is  certain  that  the  doctrine  is  subject 
to  limitation;  it  is  settled  that  in  some  classes  of  suits,  a 
defendant  having  only  an  equitable  interest  cannot  be 
protected  by  his  position  as  a  bona  fide  purchaser.  Thus 
in  an  action  for  foreclosure  brought  by  a  prior  legal 
mortgagee,  holding,  of  course,  the  legal  estate,  against  a 
subsequent  equitable  mortgagee,  the  fact  that  the  latter 
acquired  his  equitable  interest  in  good  faith  for  a  valuable 
consideration  and  without  notice  is  no  defense.'  It  is 
also  a  well-established  and  even  familiar  rule  that  in  the 
numerous  cases  between  the  holders  of  successive  and 
equal  equities,  where  the  holder  of  a  prior  equitable  inter- 
est is  seeking  to  establish  or  enforce  his  right,  the  defense 
of  bona  fide  purchase  will  not  avail  for  the  holder  of  a 
subsequent  equity  against  whom  the  suit  is  brought.' 

§  742.  Phillips  r.  Phillips  —  Formula  of  Lord  West- 
bury.  —  Amidst  this  apparent  conQict  and  real  uncer- 
tainty, various  judges  had  attempted  to  find  a  mode  of 
reconcilement,  and  to  formulate  a  rule  which  should  fur- 
nish a  universal  criterion.'    It  remained,  however,  for 

opponent,  and  therefore  the  court  will  '  Phillips  ▼.  PhiUiiM,  4  De  G«z,  F.  k 
liot  interfere  against  him.'*  This  Ian-  J.  208,  216,  216,  per  Lord  Weatbiuy. 
guaffe,  especiafiy  of  Lord  Cran worth.  See  ante,  §§  414,  note,  S82. 
has  i)een  relied  upon  as  sustaining  the  '  For  example,  in  Finch  t.  Shaw,  19 
doctrine  in  the  broadest  manner,  that  Beay.  600,  Sir  John  Romilly,  M.  B^, 
bona  fidt  purchasers  of  mere  equities  after  remarking  that  there  were  cases 
will  always  be  protected.  And  yet  requiring  nice  distinctions  io  order  to 
the  chancellor  and  house  of  lords  reconcile  them,  and  mentioning  in  par- 
decided  in  that  yery  case  that  the  ticular  Williams  v.  Lambe,  3  Brown 
defendant  before  them,  who  held  an  Ch.  264,  and  Collins  t.  Archer,  I  Rosa. 
equitable  interest,  could  not  maintain  h,  M.  284,  said:  "  The  distincti<Mi  I 
the  defense  of  a  hwa  fide  purchase  apprehend  to  be  this:  if  the  suit  be 
against  the  plaintiff  who  had  the  legal  for  the  enforcement  of  a  legal  elaim 
estate.  for  the  establishment  of  a  legal  rights, 
*  Finch  ▼.  Shaw,  19  Beav.  600;  af-  then,  although  this  court  may  hara 
firmed  tub  nom,  Colyer  t.  Fin^,  6  jurisdiction  in  the  matter,  it  will  not 
H.  L.  Cas.  906,  interfere  against  a  purchaser  for  Tala« 
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Xiord  Westbury  to  bring  order  out  of  the  confusion,  and 
by  his  remarkable  grasp  of  principles  and  wonderful 
power  of  generalization  to  reduce  the  doctrine  into  a 
universal  formula,  so  accurate  and  comprehensive  that 
it  has  been  taken  by  most  subsequent  text-writers  as  the 
basis  of  their  discussions,  and  has  been  accepted  by  sub- 
sequent judges  almost  without  exception.^    This  formula 

able  consideratioii  without  notioe,  but    case  the  defense  is  good,  and  the  rea- 
'will  leave  the  parties  to  the  law.     If,    son  given  is,  that  as  against  a  purchaser 
on  the  other  band,  the  legal  title  is    for  valuable  consideration  without  no- 
perfectly  clear,  and  attached  to  that    tioe  the  court  gives  no  assistance,  — 
legal  title  there  is  an  equitable  remedy,    that  is,  no  assistance  to  the  lesal  title. 
or  an  equitable  right,  wfUeh  can  anljf  be  But  this  rule  does  not  apply  wnere  the 
enforced  in  tliis  court,  I  have  not  found    court  exercises  a  legal  jurisdiction  con- 
any  ease,   nor  am  I  aware  of  any,  currently  with  courts  of  law.    Thus  it 
where  this  court  will  refuse  to  enforce  was  decided  by  Lord  Thurlow,  in  Wil* 
the  equitable  remedy  which  is  inci-  liams  v.  Lambe,  3  Brown  Ch.  264,  that 
dental  to  the  legal  title."    This  was  the  defense  could  not  be  pleaded  to  a 
applied,  as  has  been  slated,  to  a  Uffol  bill  for  dower;  and  by  Sir  John  Leach, 
mortgagee    foreclosing   his  mortgage  in  Collins  v.  Archer,  1  Russ.  k  M.  284, 
against  a  subsequent  bona  fde  «Q^-  that  it  was  no  answer  to  a  bill  for 
table  mortgagee  without  notice.    The  tithes.     In  those  cases  the  court  of 
learned  master  of  rolls  plainly  appro-  equity  was    not  asked    to   give  the 
bended  the  true  distinction,  and  came  plaintiff  any  equitable  as  distinguished 
very  near  to  a  full  and  sufficient  state-  from  legal  reliei     2.  The  second  class 
ment  of  it,  of  cases  is  the  ordinary  one  of  several 
^  Phillips  V.  Phillips,  4  De  Gez,  F.  ft  purchasers   or   encumbrancers,    each 
J.  208.    Lord  Westbury's  opinion  is  claiming  in  equity,  and  one  who  is 
so  concise  as  well  as  clear  that  I  quote  later  and  last  in  time  succeeds  in  ob- 
that  part  of  it  entire  which  deals  with  taining  an  outstanding  legal  estate  not 
the  matters  contained   in   the  text,  held  upon  existing  trusts,  or  s  judg- 
After  showing  (pp.  215,  216)  that  the  ment,  or  any  other  legal  advantage 
doctrine  does  not  apply  as  between  the  possession  of  which  may  be  a  pro- 
successive  holders  of  purely  equitable  tection  to  himself  or  an  embarrassment 
estates  or  interests  which  are  equal  in  to  other  claimants.     He  will  not  be 
their  nature,  in  the  passage  quoted  deprived    of    this    advantage    by    a 
ORte,  vol.  1,  §  414,  note,  he  proceeds  (p.  court  of  equi^.    To  a  bill  filed  against 
216):  "The  defense  of  a  purchaser  for  him  for  this  purpose  by  %  prior  pur- 
valuable  consideration  is  a  creature  of  chaser  or  encumbrancer,  the  defendant 
a  court  of  equity,  and  it  can  never  be  may  maintain  the  plea  of  purchase  for 
used  in  any  manner  in  variance  with  valuable  consideration  without  notice; 
the  elementary  rules  which  have  al-  for  the  principle  is,  that  a  ooort  of 
ready  been  stated.    There  appear  to  equity  will  not  disarm  a  purchaser,  — 
be  three  cases  in  which  the  use  of  this  that  is,  will  not  take  from  him  the 
defense  is  most  familiar:  1.  Where  an  shield  of  any  legal  advantage.     This  is 
application  is  made  to  an  auxiliary  the  common  doctrine  of  the  tabula  m 
jurisdiction  of  the  court  by  the  posses-  na^fragh.    8.    Where  there  are  cir- 
sorof  a  legal  title,  as  by  an  heir  at  law  cumstances   which   give    rise   to  an 
for  a  discovery  (which  was  the  case  in  equity  as  distinguished  from  an  equi- 
Basset  v.  Nosworthy,  Gas.  t.  Finch,  table   estate,*- as,   for   example,   an 
102),  or  by  a  tenant  for  life  for  the  de-  equity  to  set  aside  a  deed  for  fraud, 
livery  of  title  deeds  (which  was  the  or  to  correct  it  for  mistake,  — and  the 
ease  of  WsHwyn  v.  Lee,  9  Yes.  24),  purchaser  under  the  instrument  main- 
and  the  def en<Cant  pleads  that  he  is  a  tains  the  plea  of  pnrehase  for  valuable 
bona  fide  purchaser  for  valuable  con-  consideration  withont  notice,  the  courf 
sideration  without  notios.    In  such  a  will  not  interfere,"    The  ohancelloi 
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groups  the  cases  in  which  the  protection  of  a  bona  fide 
purchaser  is  given  to  defendants  into  the  three  following 
classes:  1.  Where  an  application  is  made  to  the  auxiliary 
jurisdiction  of  the  court  by  the  possessor  of  a  legal  title; 
as  against  a  purchaser  for  value  without  notice,  a  court 
of  equity  gives  no  assistance  to  ths  legal  title.    The  term 
''auxiliary  jurisdiction''  is  here  used  in  a  sense  somewhat 
broader  than  that  commonly  given  to  it  by  text-writers. 
To  this  first  rule  there  are,  however,  certain  most  impor- 
tant exceptions.     It  does  not  apply  to  suits  in   which 
the  court  exercises  a  legal  jurisdiction  concurrently  with 
courts  of  law,  nor  to  suits  in  which  the  court  gives  to  a 
holder  of  the  legal  title  some  equitable  remedy  belonging 
to  its  exclusive  general  jurisdiction.     2.  Where  the  plaintiff, 
holding  an  equitable  estate  or  interest,  is  seeking  to  enforce 
it  against  a  purchaser  of  the  legal  title,  including  those 
cases  where  there  are  several  successive  purchasers  or 

oonoladet  by  Mferrinff  to  Mine  recent  gives  s  ■imilar  contract  to  B,  who 
decisions  (p.  219).  He  does  not  agree  takes  it  and  pays  the  price  in  fnU 
with  some  remarks  of  Sir  John  Romill^  without  any  notice  of  the  prior  agree- 
in  Attomey-Oeneral  t.  Wilkins,  17  ment»  there  is  no  reason  why  B  should 
BeaT.  8S6,  but  entirely  concurs  in  and  be  preferred  to  A,  and  should  be  al- 
accepts  the  riews  as  stated  by  the  lowed  to  compel  a  conreyance  to  him« 
same  judge  in  Finch  ▼.  Shaw,  19  Bear.  self.  On  the  contrary,  between  two 
600.  Lord  St.  Leonards  has  dissented  snch  equal  claimants,  A's  priority  in 
from  some  portions  of  this  celebrated  time  olearlyffives  him  a  priority  of 
judgment,  in  a  late  edition  of  his  work  right:  See  Peabody  v.  Fenton,  3 
on  vendors.  It  is  proper  to  say,  in  Barb.  Ch.  451,  464.  The  same  would 
explanation,  and  the  same  observation  be  true  of  successive  mortgages  given 
has  often  been  made,  that  Lord  St.  on  the  same  land  to  different  mort- 
Leonards  always  appeared  extremely  (^eea,  if  the^r  were  regarded  as  creat- 
unwilling  to  accept  any  minion,  or  ug  equitable  interests  only,  and  tiiere 
even  any  decision,  which  differed  from  was  no  recording  statute  to  modify 
what  had  been  before  stated  in  his  the  application  of  equitable  doctrines, 
treatises,  and  he  exhibited  a  marked  Where  both  mortgagees  were  equally 
prejudice  against  certain  judges  whc^  meritorious,  each  having  advancwd 
like  Lord  Brougham  and  Lord  West-  money,  the  first,  of  coarse,  without  any 
bury,  were  distinguished  for  their  notice  of  the  second,  and  the  second 
advocacy  of  legal  reforms.  I  will  add  without  any  notice  of  the  first,  the 
that  the  exception  so  distinctly  made  second  would  not  obtain  any  imbiniie 
by  Lord  Weetbury  of  successive  superiority  to  the  first,  and  oonse- 
holders  of  purely  equitable  interests  quently  the  maxim  would  contrt^  and 
which  are  equal  in  their  nature  is  tne  priority  in  time  would  torn  the 
most  clearly  in  harmony  with  the  ele-  scale  in  equity  as  well  as  it  would  at 
mentary  principles  and  maxims  of  law  between  successive  legal  interestSi 
equity.  If  the  fegal  owner  of  land  has  These  examples  will  serve  to  explain  a 
executed  It  contract  for  its  sale  and  principle  which  has  been  fuUj  die* 
conveyance  to  A,  who  has  paid  the  eussed  in  the  preceding  section 
stipulated  price,  and   he  afterwards 
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encumbrancers,  all  equitable,  and  the  defendant  who  is 
later  in  time  has  obtained  an  outstanding  legal  estate,  or 
some  other  legal  advantage,  often  called  the  "  tabvla  in 
naufragio"  3.  Where  the  plaintiff  is  seeking  to  enforce 
some  ''equity''  as  distinguished  from  an  equitable  estate, 
as  the  reformation  of  a  deed  on  account  of  mistake,  or  the 
setting  it  aside  on  the  ground  of  fraud. 

§  743.  Summary  of  Conclusions.  —  The  following  con- 
elusions  must  be  drawn  from  the  foregoing  discussion: 
Wherever  one  or  the  other  of  the  parties  has  a  legal  estate 
over  which  a  court  of  law  can  exercise  jurisdiction,  then 
in  an  equity  suit  between  them,  as  a  general  rule,  the  de- 
fense of  a  bona  fide  purchase  for  valuable  consideration 
will  avail  as  against  the  plaintiff,  whether  he  has  a  legal 
or  an  equitable  estate,  in  either  case  the  court  of  equity 
simply  withholding  its  hand  and  remitting  the  parties  to 
a  court  of  law.  If  the  plaintiff  has  a  legal  estate,  he  is 
left  to  the  remedies  which  a  court  of  law  can  give,  with- 
out any  aid  from  equity;  if  the  defendant  has  a  legal  es- 
tate, the  court  does  not  deprive  him,  even  as  against  a 
plaintiff  clothed  with  an  equitable  interest,  of  the  advan- 
tage which  the  law  confers  upon  the  holder  of  such  estate, 
and  which  it  secures  through  the  instrumentality  of  a 
legal  tribunal.  If  the  suit  concerns  legal  interests,  and 
is  one  of  which  a  court  of  equity  has  jurisdiction  concur- 
rently with  the  courts  of  law,  the  defense  will  not  prevail. 
For  even  stronger  reasons  must  this  be  true  where  the 
suit  belongs  to  the  ezclunve  general  jurisdiction  of  equity, 
and  not  only  is  the  defendant's  interest  equitable,  but  the 
plaintiff's  right  or  remedy  is  also  equitable,  and  must  be 
administered,  if  at  all,  by  a  court  of  equity.  Bearing  in 
mind  that,  independently  of  statute,  the  doctrine  of  pro- 
tection to  a  bona  fide  purchaser  is  confined  to  courts  of 
equity,  and  the  most  important  truth  that  it  is  in  no  re- 
ipeei  a  rule  of  property,  but  merely  a  rule  of  inaction,  these 
conclusions  are  seen  to  be  equally  plain  and  just.  In  the 
first-mentioned  class  of  cases,  where  equity  has  concurrent 
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jurisdiction,  the  defense  is  not  allowed,  for  otherwise  the 
parties  would  be  put  to  unnecessary  delay  and  expense, 
since  the  plaintiff  would  ^e  driven  to  a  second  action  at 
law,  .in  which  he  would,  of  course,  obtain  the  relief.  In 
the  second  class  of  cases,  where  equity  has  an  exclusive 
jurisdiction,  to  allow  the  defense  would  simply  be  a  com- 
plete denial  of  justice,  since  no  other  tribunal  could  ad- 
judicate upon  the  conflicting  claims,  and  the  plaintiff 
might  thus  be  deprived  of  prior  and  vested  rights  without 
any  act  or  default  on  his  own  part.^ 

§  744.  The  explanation  which  I  have  thus  endeavored 
to  give  of  the  true  theory  of  the  doctrine  concerning  bona 
fide  purchase  seemed  to  be  necessary  to  any  accurate  un- 
derstanding of  its  applications  and  effects.  This  origi- 
nal equitable  theory  has,  however,  been  modified  in  some 
important  features  by  the  statutory  system  of  registra- 
tion which  prevails  in  all  the  American  states.  Before 
proceeding  to  describe  the  applications  and  effects  of  the 
doctrine,  it  is  proper  to  ascertain  who  the  bona  fide  pur- 
chaser for  valuable  consideration  is. 

§  745.  Second.  What  Constitutes  a  Bona  Fide  Pur- 
chase. —  Under  this  head  I  shall  state  those  essential 
elements  which  enter  into  the  equitable  conception  and 
determine  the  peculiar  position  of  a  bona  fide  purchaser, 
so  that  he  may  come  within  the  operation  of  the  doctrine. 
The  nature  of  the  thing  purchased,  whether  land,  chattels, 
or  securities,  and  of  the  estate  acquired,  whether  absolute 
or  qualified,  legal  or  equitable,  is  not  a  part  of  this  con- 
ception; it  belongs  wholly  to  the  eflRects — the  protection 
—  produced  by  the  purchase.  The  doctrine  in  its  most 
general  form  is,  that  a  purchaser  in  good  faith  for  a  valu- 
able consideration  and  without  notice  of  the  prior  adverse 
claims  is  protected  against  certain  suits  brought  by  the 
holders  of  such  claims.*    The  essential  elements  which 

>  See  2  Lead.   Cas.  Eq.,  4th  Am.  '  For  a  statement  of  what  consti- 

•d.,  22;  notes  to  Basset  v.  Noswortby,  tntes  a  bona  Jide  purchase  in  general, 

where    these    conclusions    are    fully  see  Willoughby  v.  Willoughby,  1  Term 

Adopted  by  the  English  editor.  Bep.  763,  767,  per  Lord  Hardwicke; 
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constitute  a  bona  fide  purchase  are  therefore  three, — a 
valuable  consideration,  the  absence  of  notice,  and  the 
presence  of  good  faith.  It  will  be  practically  the  more 
convenient  and  advantageous  to  examine  these  three  ele- 
ments separately  and  in  the  order  named,  although  in 
strict  theory  the  presence  of  notice  may  perhaps  be  re- 
garded as  only  an  indication  of  the  want  of  good  faith. 
If  a  person  goes  on  and  purchases  after  notice  of  another's 
rights,  he  may  be  considered  as  acting  in  bad  faith,  and 
this  is  undoubtedly  the  basis  upon  which  the  whole  doc- 
trine of  notice  and  its  effects  was  rested  by  the  early  de- 
cisions.* Practically,  however,  notice,  especially  as  affected 
by  the  recording  acts,  is  an  independent  element,  and 
should  be  discussed  by  itself. 

§  746.  I.  The  Valuable  Consideration.  —  The  discus- 
sion of  this  subject  involves  two  inquiries,  which  are 
entirely  distinct,  and  which  should  not  be  confounded: 
1.  What  is  a  valuable  consideration;  and  2.  Its  payment. 
These  two  questions  are  to  be  examined,  not  at  all  in  their 
general  and  abstract  meaning,  but  wholly  as  they  affect 
the  condition  of  a  bona  fide  purchaser.  The  first  has  no 
relation  to  the  general  law  of  contracts  and  binding  prom- 
ises; the  second,  in  like  manner,  deals  with  the  act  and 
time  of  payment  only  in  connection  with  the  doctrine  of 
bona  fide  purchase. 

§  747.  1.  What  is  Valuable  Consideration.  —  What 
constitutes  a  valuable  consideration  within  the  meaning 
of  the  doctrine  which  gives  protection  to  a  bona  fide  pur- 
chaser? No  person  who  has  acquired  title  as  a  mere  vol- 
unteer, whether  by  gift,  devise,  inheritance,  post-nuptial 
settlement  on  wife  or  child,  or  otherwise,  can  thereby  be 
a  bona  fide  purchaser.*   Valuable  consideration  means,  and 

also  ante,  toL  1,  cases  eited  in  notes  '  See  ante,  §  592. 

under  §  200;  Basset  ▼.   Noewortfay,  *  Roseman  t.  Miller,   84  HI   297; 

2  Lead.  Gas.  Eq.,  4th  Am.  ed.,  3a-42,  Bowen  t.  Prout^   62  BL  854  (inheri- 

7S-96;  Kinney  ▼.   Consolidated  eta  tance);  Ererts  t.  Agnes,  4  Wis.  343; 

Min.  Co.,  4  Saw.  382;  Hardin  t.  Har*  65  Am.  Deo.  314;  Upsbawr.  Hargrors^ 

rington,  11    Bush,    367;    Brisooa    ▼.  6  Smedes  k  M.   286,   292;  Boon  ▼• 

Asbby,  24  Gratt.   454;  Hamman  T*  Barnes,  23  Miss.  136;  Swan  v.  Ligan, 

Kaigwin,  39  Tex.  34.  1  McCord  £q.  227;  Patten  r.  Moor% 
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necessarily  requires  under  every  form  and  kind  of  pnr- 
chasei  something  of  actual  value,  capable,  in  estimation  of 
the  law,  of  pecuniary  measurement, — parting  with  money 
or  money's  worth,  or  an  actual  change  of  the  purchaser's 
legal  position  for  the  worse.^  The  amount  of  the  purchase, 
if  otherwise  in  good  faith,  is  not  generally  material.*  As 
examples  of  what  clearly  amount  to  valuable  considera- 
tion are  the  following:  A  contemporaneous  advance  or 
loan  of  money,  or  a  sale,  transfer,  or  exchange  of  property, 
made  at  the  time  of  the  purchase  or  execution  of  the  in- 
strument; *  the  surrender  or  relinquishment  of  an  exist- 
ing legal  right,  or  the  assumption  of  a  new  legal  obligation 

S2  K.  H.  382;  Fiort  ▼.  Beekman,  1  67  Am.  Dec  62;  Gary  ▼.  White,  52 

Johns.  Ch.  288;  Aabnohon  t.  Bender,  K.  Y.  138,  142;  Piokett  t.  Bairon,  29 

44  Mo.  560;  BUhop  V.  Schneider,  46  Barb.  605;  Seward  t.  Jackson,  8  Cow. 

Mo.  472;  2  Am.  Rep.  633.     [See  also  406,  430;  Westbrook  t.  Gleaaon,    79 

Petry  t.   Ambrosher,    100  Ind.   510;  K.  Y.  23,  36,  per  Rapallo»  J.  [Sea  also 

Christopher  t.   Christopher,  64  Md.  Skerrett  t.  Presbyterian  Society,  41 

683;  Brown  t.   Texas  Cactas  Hedge  Ohio  St.   606  (where  a  consideration 

Ca,  64  Tex.  896;  Swift  t.  Williams,  of  one  dollar,  that  bemg  the  Talne  of 

68  Md.  236;  Hughes  ▼.  Berrien.  70  Ga.  the  premises,  was  held  to  oonstitate 

273;  Bird  ▼.  Jones,  87  Ark.  195.]  the  grantee  a  purchaser  for   Talne); 

>Id.;  TourvUle  t.  Naish,  3  P.  Emonds  v.  Termehr,  60  Iowa,  92;  Two 
Wms.  316;  Story  ▼.  Lord  Windsor,  2  Rivers  Mfg.  Co.  ▼.  Beyer,  74  Wis.  210; 
Atk.  630;  Hardingham  t.  NichoUs.  3  17  Am.  St.  Rep.  131.]  The  amount 
Atk.  304;  Webster  ▼.  Van  Steenbergh,  if  grossly  small  and  inedeqnate  wonld 
46  Barb.  211;  Pickett  t.  Barron,  29  not  be  a  valuable  consideration  to  as 
Barb.  605;  Dickerson  ▼.  Tillioghast,  4  to  protect  the  purchaser,  because  it 
Paige,  215;  25  Am.  Dec.  528;  Penfield  would  show  bad  faith:  Worthy  v. 
T.  Dunbar,  64  Barb.  239;  Weaver  Caddell,  76  K.  a  82.  It  haa  been 
V.  Barden,  49  N.  Y.  286;  Delancey  t.  held  that  paying  a  purchase  price  in 
Steams,  66  N.  Y.  157;  Westbrook  t.  confederate  monev  was  not  valuable 
Gleason,  79  N.  Y.  23,  28;  Williams  v.  consideration  within  the  rule:  Snt- 
Shelly,  87  K.  Y.  376;  Lawrence  v.  ton  t.  Sutton,  39  Tez.  549;  WUlia  t. 
Clark,  36  N.  Y.  128;  Reed  v.  Gannon,  Johnson,  38  Tez.  303. 
8  Daly,  414;  Munn  v.  McDonald,  10  >  Gerson  t.  Pool,  31  Ark.  85  (loan- 
Watts,  270;  Union  Canal  Co.  t.  ing  money  on  the  security  of  a  trust 
Young,  1  Whart,  410,  432;  30  Am.  deed);  Bowen  v.  Prout,  62  IlL  354 
Dec.  212;  Roxborough  v.  Messick,  6  (exchange  of  lands);  Munn  t.  McDon« 
Ohio  St.  448;  67  Am.  Dec.  346;  Palmer  aid,  10  Watts,  270;  Martin  v.  Jackson, 
▼.  Williams,  24  Mich.  328;  Brown  t.  27  Pa.  St  504,  509;  67  Am.  Dec  489; 
Welch,  18  m  343;  68  Am.  Dec.  649;  Roxborough  v.  Messick,  6  Ohio  St. 
Keys  ▼.  Test,  33  111.  316;  McLeod  v.  448;  67  Am.  Dea  346;  Keirated  v. 
Nat.  Bank,  42  Miss.  99;  Hauffhwont  t.  Avery,  4  Paige,  9;  Conard  t.  Atlantie 
Murphy,  21 N.  J.  £q.  118;  Aubuchonv.  Ins.  Co.,  1  Pet  386.  And  where  the 
Bender.  44  Mo.  560;  Spurlock  v.  Sulli-  price  of  a  conveyance  consisted  in  part 
van,  36  Tex.  611.  [No  merely  moral  con«  of  money  actually  paid,  and  the  ren* 
sideration  is  sufficient:  Peek  v.  Peek,  due  of  antecedent  debt  satisfied,  the 
77  CaL  106;  11  Am.  St  Rep.  244.]  whole  has  been  held  to  oonstitate  a 

*If  there  is  an  actual  value  prop-  valuable  consideration:  Curtis  v.  Leav- 

erly  paid,  the  amount  is  not  material  itt,  15  N.  Y.  11,  179;  Glidden  ▼.  Hun^ 

if  the  transaction  is  otherwise  in  good  24  Pick.  221;  Beggarly  ▼•  G^thaTf  2 

faith:  Wood  v.  Chapin,  13  N.  Y.  509;  Jones  Eq.  8a 
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which  is  in  its  nature  irrevocable.^  Whether  this  species 
of  TBluable  consideration  embraces  the  discharge,  or  the 
extention  of  the  time  of  payment,  of  an  antecedent  debt, 
is  a  question  upon  which  the  authorities  are  conflictingi 
and  its  examination  is  postponed  to  the  succeeding  para- 
graphs. In  general,  however,  it  is  requisite  that  the 
money  be  paid  or  advanced,  the  property  transferred,  the 
right  surrendered,  or  the  obligation  assumed,  at  the  time 
of  the  conveyance,  and  as  a  part  of  the  transaction,  in 
order  that  it  may  be  the  valuable  consideration  which 
can  protect  the  purchaser. 

§  748.  Antecedent  Debts. — Whether  an  antecedent 
debt  can  ever  be  a  valuable  consideration  has  been  denied 
by  able  courts;  but  this  general  subject  has  been  farther 
complicated  by  the  various  modes  in  which  such  a  debt 
may  be  dealt  with, — secured,  discharged,  postponed,  and 
the  like, — and  the  various  questions  thence  arising  which 
have  caused  the  greatest  conflict  of  judicial  opinion.  In 
very  many,  and  perhaps  a  majority,  of  the  states  it  is  set* 
tied  that  the  transferee  of  negotiable  paper  as  security  for 
an  antecedent  debt  may  be  a  hona  fide  holder  by  the  law 
merchant;  but  this  rule  cannot  be  a  precedent  in  deter- 
mining the  meaning  of  valuable  consideration  within  the 
equitable  doctrine  of  bona  fide  purchase.' 

>  In  WestbrookT.  Gleason,  70  K.  Y.  had  preeedMiM  of  ^Sbm  plaintiirs  mort* 

23,  36,  a  Tendee  under  a  land  oontraot  gast  [and  thmreby  losi  the  priority], 

was  in  open  poMeaeion,  having  mada  and  with  hii  ri|^t  to  tha  improTa* 

improTementa.     While  he  was  thne  inenti»  eta,  then  he  waii  within  all 

in  poMeHion  a  mortgage  wae  given  the  eeeei,  a  pnrohaeer  for  Talna."    Ree 

npoa  the  land  by  his  vendor,  which  Williame  v.  Shelly,   87  N.   Y.  875| 

was    nnrecorded.      Afterwards,    and  Reed  v.  Gannon,  3  1^7,  414;  Mo- 

before  this  mortgage  was  reoorded,  Leod  v.  Kat.  Bank,  42  Miss.  90.    For 

he  took  a  deed  ol  conveyance  of  the  examples  of  giving  np  or  canceling  a 

land  from  his  vendor  and  gave  back  secanty,  see  Yonngs  v.  Lee,  12  N.  Y. 

a  bond  and  mortgage  to  seonre  the  651;  Meads  v.    Merchants*  fiank,   26 

whole    price.     This  deed  he  put  on  N.  Y.  143;  82  Am.  Dec.  331;  Padgett 

record  before  the  first-namea  mort-  ▼.  Lawrence,  10  Paige,  170;  40  Am. 

gage  was  recorded.    The  only  qaes«  Deo.   282;  Stmthers  v.   Kendall,  41 

tion  waa,  whether  ha  conld  claim  the  Pa.  St  214,  218;  80  Am.  Dee.  610| 

benefit  of  his  earliest  record,  by  being  Goodman  v.  Simonds,  20  How.  843^ 

a  purchaser  for  a  valuable  oonsidera-  371. 

tion,  althon^  he  had  not  paid  any  of        '  The  mle  coneeming  the  transfer  of 

the  price.    The  court  said  "  that  if  negotiable  instruments  has  been  thus 

by  accepting  the  deed  he  parted  with  settled  avowedly  in  the  interests  of 

his  equitable  title  to  the  Und,  which  commeroa   and  OMreaniila   hwsiniMi 
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S  749.  Security  for  or  Satisfactioii  of  an  Antecedent 
Debt. —  A  conveyance  of  real  or  personal  property  as  se- 
curity for  an  antecedent  debt  does  not,  upon  principle, 
render  the  transferee  a  bona  fide  parchaser,  since  the  cred- 
itor parts  with  no  value,  surrenders  no  right,  and  places 
himself  in  no  worse  legal  position  than  before.  The  rule 
has  been  settled,  therefore,  in  very  many  of  the  states, 
that  such  a  transfer  is  not  made  upon  a  valuable  consid- 
eration, within  tbe  meaning  of  the  doctrine  of  bona  fide 
purchase.^  In  some  states,  on  the  contrary,  even  the 
securing  a  pre-existing  debt  is  held  to  be  a  valuable  con- 
sideration.' Whether  the  complete  satisfaction  or  dis- 
charge or  the  definite  forbearance  of  an  antecedent  debt, 
without  the  surrender  or  cancellation  of  any  written,  se- 

thMe  reasoni  do  not  apply  to  the  pur-  t.  Radcliff,  17  K.  Y.  6S0;  72  Am.  Dee. 

^ase  of  land  and  chattels  and  non*  480;  Weaver  v.  Barden,  49  N.  Y.  2S6; 

negotiable  Mcnrities.    In  some  of  the  Manhattan  Ca  t.  Bvertson,  6  Paige, 

•tatet,  therefore,  where  it  has  been  457;  Padsett  t.  Lawrence,  10  Paige, 

spplied  to  negotiable    paper,   it  has  170;  40  Am.  Deo.  232;  Dickerson  r. 

been  rejected  with  respect  to  other  Tillinghast,    4   Paige,    216;  25  Am. 

oonTeyanoes  and  transfers.     [Thus  in  Dec.  528;  Zom  ▼.  &  R.  Co.,  5  S.  C 

^lassaehnsetts,  the  extingnishment  of  90;    Morse    t.    Godfrey,    8    8tory, 

a    pre-existing   debt    is    a   valuable  364,  389;  Metropolitan  Bank  t.  God- 

oonsideration  within  the  rale  protect-  frey,  23  Dl.  579;    bat  see  Doolittle 

Ing  a  transferee  of  negotiable  paner  ▼.  Cook,  75  UL  354.    [See  also  Pearoe 

against  prior  equities:  Mayer  t.  Hei-  ▼.  Jackson,  61  Tex.  642;  Robinson  ▼. 

delbach,  123  N.  Y.  332.]  Pebworth,  71  Ala.  240;  Gest  ▼.  Pack- 

>  Alexander  v.   Caldwell,   56    Ala.  wood,  34  Fed.  Bep.  368;  Seymonr  v. 

617  (mortgage  for  a  pre-existing  debt);  McKinstnr,  106  N.  Y.  230;  Yonng  ▼. 

Short  y.  Battle,  62  Ala.  456;  Gafford  Guy,  87  N.  Y.  462;  People's  Savings 

▼.  Stearns,  61  Ala.  434;  Johnson  y.  Bank  y.  Bates,  120  U.  S.  567;  Fank  v. 

Grayes,  27  Ark.  557;  Cary  y.  White.  Paul,  64  Wis.  35;  64  Am.  Rep.  662; 

62  N.  Y.  138;  Hart  v.  Bank,  33  Vt.  Banks  y.  Long,  79  Ala.  319;  Walls  y. 

252;  Poor  y.  Woodbnrn,  25  Vt.  235;  Morrow,  38  Ala.  125;  Appeal  of  lig- 

Hodgeden  y.  Hubbard,  18  Vt  504;  46  gett  Spring  and  Axle  Co.,  Ill  Pa.  St 

Am.  Dec.  167;  Clark  y.  Flint,  22  Pick.  291;  Goodwin  y.  Massachusetts  L.  etc. 

231;  33  Am.   Dee.  733;  Buffington  y.  Co.,  152  Mass.   189;  Loeb  y.  Peten, 

Gerrish,  15  Mass.  156;  8  Am.  Dec.  97;  63  Ala.  243;  Wert  y.  Naylor,  93  Ind. 

Mingus  y.  Condit,  23  N.  J.  Eq.  313;  431;  Sleeper  y.  Dayis,  64  N.  fl.  59; 

Wheeler  y.  Kirtland,  24  N.  J.  £q.  652;  10  Am.  St.  Rep.  377;  Merchants'  Ids. 

Ashton's  Appeal,  73  Pa.  St  153,  162;  Co.  y.  Abbott,  131  Mass.  397;  Leaas- 

Gkirrard  y.  Pittsburgh  eta  R.  R.,  29  sier  y.  S.  W.,  2  Woods,  35;  Cnrrie  y. 

Pa.  St  154,  159;  Prentice  y.  Zane,  2  Misa,  L.  R.  10  Bx.  153;  Leask  y.  Scott, 

Gratt  262;  Halstead  y.  Bank  of  Ky.,  L.  R.  2Q.  B.  376;  Rodger  y.  Composite 

4  J.  J.  Marsh.  554;  Manning  y.  Mo-  etc.,  L.  R.  2  P.  C.  393;  Chartered  Bank 

Clnre,  36  BL  490;  Boon  y.  Barnes,  23  of  India  y.  Henderson,  L.  R.  6  P.  C. 

Miss.    136;  Upshaw  y.   Hargroye,   6  601.] 

Smedes  &  M.  286,  292;  Haynsworth        '  Babcook  y.   Jordan,  24   Ind.  14; 

y.  Bischoff,  6  Rich.  159;  Spurlock  y.  Frey  y.  Clifford,  44  Cal.  335.  [Sannder- 

Snlliyan,  36  Tex.   611;    Pancoast  y.  son  y.  Broad  well,  82  Cal.  132;  Brem 

Dnyal,  26  N.  J.  Eq.  446;  Van  Hensen  y.  Lockhart^  93  K.  a  191.] 
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curity  by  the  creditor,  will  be  a  valuable  consideration  is  a 
question  to  which  the  courts  of  different  states  have  given 
conflicting  answers;  but  the  affirmative  seems  to  be  sup- 
ported by  the  numerical  weight  of  authority.*      Some 
legal  rules  ought  to  be  settled  in  accordance  with  the  re- 
sults of  experience  and  the  dictates  of  policy,  rather  than 
by  a  compliance  with  the  deductions  of  a  strict  logic. 
To  hold  that  a  conveyance  as  security  for  an  antecedent 
debt  is  made  without,  but  that  one  in  satisfaetian  of  such 
a  debt  is  made  with,  a  valuable  consideration,  when  the 
fact  of  satisfaction  is  not  evidenced  by  any  act  of  the 
creditor,  but  depends  upon  mere  verbal   testimony,   is 
opening  the  door  wide  for  the  easy  admission  of  fraud. 
It  leaves  the  rights  of  third  persons  to  depend  upon  the 
coloring  given  to  a  past  transaction  by  the  verbal  testi- 
mony of  witnesses,  after  the  event  has  disclosed  to  the 

'  Satisfaetioii  and  diacharge  merely  turn  in  Pratt  ▼.  Coman,  87  N.  T.  440. 

of  an  antecedent  debt  is  a  valuable  con*  See  also  Wood  ▼.  Robinaon,  22  N.  Y. 

lideration:  Sonle  ▼.  Shotwell,  62  Miss.  664.    See  also,  on  the  effect  of  satisfao- 

236  (the  settled  mle  in  Mississippi);  tionorgiringtime,VanHensenv.Rad» 

Rnth  T.Ford,  9  Kan.  17;  Love  v.  T^y-  cliff,  17  N.  ¥.  6S0;  72  Am.  Dec.  480; 

lor.  26  Min.  667;  Saffold  v.  Wade's  Lawrence  v.  Clark,  36  N.  Y.  128;  Dick- 

EzV.  61  Ala.  214;  Ohio  Life  Ins.  etc  erson  v.  Tillinghast,  4  Paige,  216;  26 

Co.  V.  Ledyard,  8  Ala.  866;  Bank  v.  Am.  Dec.  628;  Bvertson  v.  Bverteon, 

Godfrey,  23  111.  679,  606;  Donaldson  6  Paige,  644;  Bay  v.  Coddington,  20 

V.  Bank  of  Cape  Fear,  1  Dev.  Eq.  103;  Johns.  637;  6  Johns.  Oh.  64;  9  Am. 

18  Am.  Dec  677;  [Sohluterv.  Harvey,  Deo.    268;    Mingus    ▼.     Condit,    2a 

65  OsL  168;  Foorman  v.  Wallace,  76  N.  J.  Eq.  313;  Pancoast  ▼.  Duval,  26 

Oal.  652;  Christopher  v.  Christopher,  N.  J.  Eq.  445;  Ingram  v.  Morgan,  4- 

64  Md.  683;  Mayer  v.  Heidelbach,  123  Humph.  66;  40  Am.  Dec  626;  Worm- 

N.  T.  332.]    Whether  nxxd  how  far,  ley  v.  Lowry,  1  Hamph.  468;  Clark  v. 

a  definite  forbearance,  or  agreement  Flint,  22  Pick.  231 ;  33  Am.  Dec  733^. 

to  extend  the  time  of  payment  of  an  Sargent  v.  Stnrm,  23  CaL  369;  83  Am. 

antecedent  debt  for  a  definite  time,  is  Dec  118;  [Overstreet  v.  Manning,  67 

a  safficient  consideration  within  the  Tex.  667.]    If,  however,  the  creditor 

doctrine,  sea  cases  last  cited,  and  also  actually  surrenders  up  or  cancels  some 

Atkinson  v.  Brooks,  26  Vt.  669;  62  written  security,  such  act  becomes  a 

Am.  Dec  692;  Griswold  t.  Davis,  31  valuable  consideration,  and  makes  him 

Vl  390,  394;  Railroad  Co.  v.  Barker,  a  bona  fide  purchaser:  Youngs  v.  Lee, 

29  Pa.  St  160,  162;  Lonsdale  V.Brown,  12  N.  Y.  661;  Meads  v.  Merchants' 

4  Wash.   C.  C.    148,    151;  [Davis  v.  Bank,  26  N.  Y.  143;  82  Am.  Dec  331-,^ 

Latkeiweis,   72  Iowa,  264.]     It  has  Padgett  v.  Lawrence,  10  Paige,  170;: 

been  decided  in  New  York  that  ex-  40  Am.  Dec.  232;  Struthers  v.  Ken^ 

tending  time  by  a  valid  agreement  is  dall,  41  Pa.  St.  214,  218;  80  Am.  Dec 

a  raloable  consideration  safficient  to  610;  Goodman  v.  Simonds,  20  How. 

■Qpport  a  mortgage;  but  that  the  mere  843,  871 ;  and  see  Thompson  v.  Blanch* 

taking  collateral  security  on  time  with-  ard,  4  N.  Y.  303;  Penfield  v.  Dunbar, 

OBt  any  additional  agreement  is  not:  64  Barb.  239.     [See  also  Mobile  Life 

Otty  V.  White,  62  it  Y.  138;  revers-  Ins.  Co.  v.  Randall,  71  Ala.  220;  Lan^ 

ing  7  Lana.  1,  and  disapproving  of  die-  v.  Logue,  12  Lea,  681.] 
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creditor  the  form  and  nature  in  which  it  is  for  his  inter- 
est to  picture  the  transaction.  A  rule  which  renders  it 
80  easy  for  an  interested  party  to  defeat  the  rights  of  oth- 
ers is  clearly  impolitic.  It  sometimes  happens  that  rales 
which  are  the  most  logically  correct  are  the  ones  which 
most  readily  admit  the  possibility  of  fraud  and  injustice. 
It  is  very  generally  settled,  in  accordance  with  principle, 
that  an  assignment  made  by  a  debtor  in  trust  for  the  ben- 
efit of  his  creditors  is  not  a  conveyance  upon  valuable 
consideration,  and  neither  the  assignee  nor  the  creditors 
thereby  become  bona  fide  purchasers.^  The  questions  con- 
cerning judgment  creditors  and  purchasers  at  execution 
sales  upon  judgments  have  already  been  examined  in  the 
preceding  section.* 

§  750.  2.  Payment  of  the  Consideration.  —  Not  only 
must  there  be  a  valuable  consideration  in  fact,  but  it  must 
be  paid  before  notice  of  the  prior  claim.  Notice  after  the 
agreement  for  the  purchase  is  made,  but  before  any  pay- 
ment, will  destroy  the  character  of  bona  fide  purchaser.' 

>  Clark  T.  Flint,  22  Pick.  231 ;  33  Am.  •  See  Mupra,  §§  721-724. 
Deo.  733;  Holland  y.  Craft,  20  Pick.  *  Hardingham  v.  Nioholls.  8  Atk. 
321;  Griffin  ▼.  Marqnardt,  17  K.  Y.  304;  Maitland  v.  WiUoo,  8  Atk.  814; 
28;  Van  Heaaen  ▼.  Radcliff,  17  N.  Y.  Molony  y.  Kernan,  2  Dm.  ft  War.  31; 
680;  72  Am.  Deo.  480;  Joslin  y.  Cowee,  Wood  y.  Mann,  1  Sam.  50e,  578; 
60  Barb.  48;  Haggerty  y.  Palmer,  6  Fla«g  y.  Mann,  "2  Snm.  486;  Peniield 
Johns.  Ch.  437;  Mellon's  Appeal,  32  y.  Dnnbar,  64  Barb.  239;  Palmer  y. 
Pa.  St.  121;  Spackman  y.  Ott,  66  Pa.  Williams,  24  Mioh.  328;  Kitteridge  y. 
St.  131;  In  re  Fulton's  Estate,  61  Pa.  Chapman,  36  Iowa,  348;  Baldwin  y. 
St.  204,  211;  Twelves  y.  Williams,  3  Sager,  70  111.  6a3.  See  farther,  nq>ra, 
Whart.  486;  31  Am.  Dec.  642;  Ludwig  §  691.  [See  also  Hardin  y.  Melton, 
y.  Highley,  6  Pa.  St.  132,  140;  Willis  28  S.  C.  38;  Lakin  y.  Sierra  B.  G.  M. 
y.  Henderson,  4  Scam.  13;  38  Am.  Co.,  26  Fed.  Rep.  337;  Key sery.  Angle, 
Dec.  120.  [Seay  y.  Bank  of  Rome,  40  N.  J.  £q.  481;  Dean  y.  Anderson, 
66  Oa.  616;  Simpson  v.  Mathis,  79  34N.J.  Eq.  496;  Steffiany.  MilmoNat 
Oa.  161.  See  also  Jack  y.  Weien-  Bank,  69  Tex.  613;  Evans  y.  Temple- 
nett,  116  HI.  106;  66  Am.  Rep.  129;  ton,  69  Tex.  376;  6  Am.  St.  Rep.  71; 
Bridgford  y.  Barboar,  80  Ky.  629;  Pearce  y.  Jackson,  61  Tex.  642; 
Bank  of  Commerce  y.  Payne,  86  Ky.  Bremer  y.  Caae,  60  Tex.  161;  Hons- 
466;  Wilson  y.  Esten.  14  R.  I.  621;  ton  eto.  R.  R.  Co.  y.  Chaffin,  60  Tex. 
Tyler  y.  Abergh,  66  Md.  18;  Bridge-  666;  Morton  y.  Lowell,  66  Tex.  643: 
ford  y.  Adams,  46  Ark.  136;  and  the  Ellis  y.  Yoang,  31  8.  C.  322;  Maroh- 
same  rale  applies  to  assignees  in  bank-  banks  y.  Banks,  44  Ark.  48;  Lamar  y. 
raptcy:  Brown  y.  Brabb,  67  Mich.  17;  Hale,  79  Va.  147:  Withers  y.  Little, 
Exchange  etc.  Bank  y.  Stone,  80  Ky.  66  Cal.  370;  Eyersdon  y.  Mayhew,  65 
109;  and  this  result  follows,  although  Cal.  163;  Sarsent  y.  Eureka  Bang  etc 
the  creditors,  in  consideration  of  the  Co.,  11  N.  Y.  St.  Rep.  68;  Richards 
assignment,  haye  executed  a  general  re-  y.  Snyder,  11  Or.  501;  Woody.  Ray- 
lease  of  all  claims  and  demands  asainst  burn,  18  Or.  3.] 
the  debtor:  Tyler  y.  Abergh,  66  Md.  18.] 
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The  rule  is  settled  in  England  that  the  entire  price  or 
consideration  must  have  been  paid  before  any  notice,  and 
the  same  completeness  of  payment  is  required  by  some 
American  decisions.^  Since  the  modes  of  transferring 
and  dealing  with  real  property  in  this  country  are  so 
different  from  those  which  prevail  in  England,  the  same 
equitable  principles  which  guided  the  English  judges 
have  led  the  courts  in  many  of  the  states,  under  a  change 
of  circumstances,  to  adopt  a  necessary  modification  of  this 
rule;  otherwise  great  injustice  might  be  wrought.  These 
courts  have  held  that  where  a  part  only  of  the  price  or 
consideration  has  been  paid  before  notice,  either  the  de- 
fendant should  he  entitled  to  the  position  and  protection 
of  a  bona  fide  purchaser  pro  tanto;  or  that  the  plaintiff 
should  be  permitted  to  enforce  his  claim  to  the  whole  land 
only  upon  condition  of  his  doing  equity  by  refunding  to 
the  defendant  the  amount  already  paid  before  receiving 
the  notice;  or  even,  when  the  plaintiff  has  been  guilty  of 
laches,  or  the  defendant  has  perhaps  made  valuable  im- 
provements, that  the  land  itself  should  remain  free  from 
any  claim  on  the  plaintiff's  part,  and  his  remedy  should  be 
confined  to  a  recovery  of  the  portion  of  purchase-money 
which  was  still  unpaid  when  notice  was  given.^ 

^  See  caaes  in  last  note;  also  Tonr-  equities  of  the  second  vendee,  B,  have 

TilleT.  N&ish,  3  P.  Wme.  S07;  Story  been  regarded  by  the  coarts  as  Tery 

T.  Lord  Windsor,  2  Atk.  630;  More  strong,  even  if  not  absolutely  the  sn- 

▼.  Maybow,  1  Cas.  Ch.  34;  Wood  t.  perior:    Baldwin  ▼.  Sager,  70  Ul.  603 

Maiui,'  1    Sum.   506,   578;    Flaeg  t.  (where  a  part  of  the  price  has  been 

Mann,  2  Sum.  486;  Jewett  t.  Pumer,  paid  before  notice  of  a  prior  lien,  such 

7  Johns.  Ch.  65;  11  Am.  Dee.   401;  lien  can  be  enforced  to  the  extent  of 

LosejT.  Simpson,  11  N.  J.  Eq.  246.  the  unpaid    portion);    Kitteridge    ▼. 

*  In  many  of  tiie  cases  where  this  Chapman,  36  Iowa,  348  (protection  pro 

American  rule  has  been  applied,  the  iarUo);  Haughwout  v.  Murphy,  21  N. 

land  was  contracted  to  be  sold  by  its  J.  Eq.  118;  Paul  t.  Fulton,  25  Mo. 

owner  to  a  first  vendee.  A,  who  did  156;  Fraim  v.  Frederick,  32  Tex.  294; 

not  take  possession,  and  was  after-  Frost  t.  Beekman,  1  Johns.  Ch.  288; 

wards    contracted    to   be  sold    to  a  Farmers'  Loan  Co.  y.  Maltbv,  8  Paige, 

second  Tendee,   B^  who  took  posses-  361;   Doswell  v.  Buchanan "ii  fix'rs,  3 

sioo,  made  improvements,  and  paid  a  Leigh,  365;  23  Aou  Pec.  280;  Everts 

part  of  the  pnce  before  notice  of  A's  t.  Affnes,  4  Wis.  343;  65  Am.  Dec. 

right,  and  who  took  a  deed  from  his  314;  Youst  t.  Martin,  3  Serg.  k  R. 

vendor  after  such  notice.     If  A  had  423;    Union    etc.    Co.    v.    Young,   1 

deUyed  in  enforcing  his  rights,  and  Whart.  410,  431;  30  Am.   Dea  212; 

especially  if  he  had  neglected  to  record  Juvenal  v.  JacksoiL  14  Pa.  St,  519, 

his  contract  in  states  where  he  was  524;  Beck  v.  Uhrieh,  IS  Pa.  St  636, 

permitted  by  statute  so  to  doy  the  639;  53  Am.  Deo.  607;  16  Pa.  St  499; 
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§  751.  Payment  must  be  Actual.  —  It  is  further  set- 
tled that  there  must  be  actiud  payment  before  any  notice, 
or,  what  in  law  is  tantamount  to  actual  payment,  a 
transfer  of  property  or  things  in  action,  or  an  absolute 
change  of  the  purchaser's  legal  position  for  the  worse,  or 
the  assumption  by  him  of  some  new,  irrevocable  legal 
obligation.  It  follows,  therefore,  that  his  own  promise, 
contract,  bond,  covenant,  bond  and  mortgage,  or  other 
non-negotiable  security  for  the  price,  will  not  render  the 
party  a  bona  fide  purchaser,  nor  entitle  him  to  protection; 
for  upon  failure  of  the  consideration  he  can  be  relieved 
from  such  obligations  in  equity  even  if  not  at  law.*  Pay- 
ment of  actual  cash,  however,  is  not  indispensable.  The 
assumption  of  an  irrevocable  obligation,  from  which  the 
purchaser  could  not  be  relieved  even  by  a  failure  of  the 
consideration  arising  from  the  title  being  invalid,  may  be 
sufficient.'     The  absolute  transfer  of  notes,  bonds,  or 

Kunkle  ▼.    Wolfersberger,  6  Watts,  Iowa,  348;  Hntcbins  ▼.  Chapman,  37 

126;  Bellas  y.  McCarty,  10  Watts,  13;  Tex.  612;  Spicer  v.  Waters,  65  Barb. 

Boggs  V.  Varner,  6  Watts  &  S.  469,  227;  Haugliwout  ▼.  Murphy,  21  N.  J. 

472;  Dufphey  ▼.  Frenaye,  5  Stew,  k,  Eq.  118;  Dickerson  ▼.  Tillinghast,  4 

P.  215;  [Marchbanks  ▼.  Banks,  44  Ark.  Paige,  215;  25  Am.  Dec.  528;  Ells  v. 

48.]    In   Faughwout  ▼.  Murphy,  21  Toualey,  1    Paige,  280;    Whittick  ▼. 

N.  J.  Eq.  118,  the  oourt,  while  reo-  Kane,  1   Paiffe,   200,  208;  Jewett  v. 

ognizing  the  general  rule  that  a  pur*  Palmer,  7  Johns.  Ch.  65,  68;  11  Am. 

chaser  claiming  to  be  bona  fide  must  Deo.  401 ;  De  Mott  v.  Starkey,  3  Barb, 

hare  paid  the  full  price  before  notice.  Oh.  403;  Webster  y.  Van  Steenbergh, 

held  that  a  plaintiff  who  by  his  own  46  Barb.  211;  Weaver  y.  Barden,  49 

laches     had    misled    the    purchaser  N.  Y.  286;  Gary  y.  White,  52  N.  T. 

would  not  be  permitted  to  enforce  this  138;  Delancey  v.  Steams,  66  N.  Y. 

rule,  but  would  be  confined  to  a  re-  157:  Westbrook  y.  Gleason,  79  K.  Y. 

covery  of   the  price  which  remained  23,  28;  Beck  v.  Uhrich,  13  Pa.  St.  636, 

unpaid  when  notice  of  his  claim  was  639;  53  Am.  Dec.  507;  16  Pa.  St.  499; 

received.     In  Youst  v.  Martin,  3  Ser^,  Kunkle  y.   Wolfersberger,  6  Watts, 

k  "R,  423,  the  reasons  of  the  Amen-  126;  [Marchbanks  y.  Banks,  44  Ark. 

can  modification  are  clearly  stated  by  48;  Storrs  y.  Wallace,  61  Mich.  437.] 

Tilghman,  C.  J.    [In  Mitchell  y.  Daw-  '  There  are  many  forms  of  saoh  ob- 

son,  23  W.  Va.  86,  a  purchaser  of  the  ligation:  1.  One  of  these  occurs  where 

legal  title  of  a  tract  of  land,  who  had  the  purchaser  has  given  his  own  nego- 

no  notice  of  a  prior  vendor's  lien  un«  tiable  notes  for  the  whole  or  a  pari 

til  he  had  paid  all  the  purchase-money  of  the  prioe.     Some  of  the  cases  seem 

except  twenty-five  dollars,  was  held  to  require  that  the  note  so  given  to 

to  take  the  land  discharged  of  the  lien,  the  vendor  should  have  been  actaally 

bat  to  be  liable  to  the  holder  of  the  negotiated  by  him  so  as  to  cut  off  the 

lien  for  the  twenty-five  dollars.      See  maker's  defense  of  a  failure  of  the 

also  Sheldon  v.  Holmes,  58  Mich.  138.]  consideration;  by  others,  it  seems  to 

'  See  English  cases  cited  under  last  be  sufficient  that  such  notes  are  gmn 

paragraph.      Roseman  v.   Miller,   84  by  the  purchaser  to  the  vendor,  so 

IlL  297;  Kitteridge  v.  Chapman,  36  that  they  nuqf  be  negotiated  and  tifes 
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other  securities  made  by  a  third  person  will  have  the 
same  effect.' 

« 

§  752.    II.  Absence  of  Notice. — The  nature  of  notice, 
its  various  forms,  and  its  general  effects  have  been  con- 
sidered in  the  preceding  sections.     The  present  inquiry 
only  concerns  its  special  effects  upon  cl  bona  fide  purchase, 
the  time  when  it  must  be  received  in  order  that  these 
effects  may  be  produced,  and  the  modifications  and  addi- 
tions introduced  by  the  recording  acts.     Since  the  doc- 
trine of  bona  fide  purchase  requires  the  absence  of  notice, 
—  a  purchase  for  a  valuable  consideration  and  without 
notice,  —  the  discussion  of  this  negative  element  must 
chiefly  consist  of  an  affirmative  statement  of  the  conse- 
quences flowing  from  the  presence  of  notice. 

§  753.  1.  Effects  of  Notice.  —  The  rule  is  universal 
and  elementary,  that  if  a  purchaser  in  any  form  receives 
notice  of  prior  adverse  rights  in  and  to  the  same  subject- 
matter,  before  he  has  completely  acquired  or  perfected  his 
own  interests  under  the  purchase,  his  position  as  bona  fide 
purchaser  is  thereby  destroyed,  even  though  he  may  have 
paid  a  valuable  consideration;  on  the  other  hand,  notice 
given  after  his  interests  have  been  completely  acquired 
or  perfected  produces  no  injurious  effect.*    Notice  suffi- 

defense  eni  off:  Baldwin  ▼.  Sager,  70  Am.  I>eo.  401;  Christie  t.  Bishop,  1 
HI.  503  (notes  ffiv^eu  and  negotiated);  Barb.  Ch.  106;  Harris  ▼.  Norton,  IS 
Partridge  t.  Chapman,  81  UL  137  Barb.  264;  Patten  ▼.  Moore,  82  N.  H. 
(note  given  for  a  part  of  the  price  and  382;  High  v.  Batte,  10  Yera.  186; 
negotiated  by  the  payee);  Williams  ▼.  McBee  v.  Loftis,  1  Strob.  Eq.  w. 
Beard,  I  S.  C.  309  (a  note  of  a  third  *  See  cases  cited  ante^  toI.  I,  under 
peraoQ  g^uaranteed  by  the  purchaser,  §  200;  also  nnder  §  740;  Virgin  v. 
giren  for  a  part  of  the  price);  Free-  WiDgfield,  54  Ga.  451;  Hardin  v.  Har* 
man  ▼.  Deming,  3  Sand.  Ch.  327;  rington,  11  Bash,  367;  Hull  v.  Swarth- 
Froat  r.  Beekman,  1  Johns.  Ch.  288.  out,  29  Mich.  249  (when  a  purchaser 
2.  Another  form  would  be  the  nnder-  is  not  bound  to  make  inquiries  from 
taking  by  the  purchaser  to  pay  a  debt  his  own  vendor);  Hamman  t.  Keig- 
due  from  the  vendor  to  a  third  person,  win,  39  Tex.  34;  Batts  v.  Scott,  37 
in  smch  a  manner  that  he  was  abso-  Tex.  59  (in  Texas,  under  the  record- 
lately  substituted  as  the  debtor  in  the  ing  acts,  one  who  intentionally  pur- 
plaoe  of  his  vendor:  Jackson  v.  Wins-  chases  an  equitable  title  may  be  a  bona 
low,  9  Cow.  13;  Frost  t.  Beekman,  1  Jlde  purchaser,  as  much  as  one  who 
Johns.  Ch.  288.  purchases  the  leffal  estate);  Kearney 
^  Williams  v.  Beard,  1  S.  0.  809;  t.  Vaughan,  50  Mo.  284  (information 
Murray  T.  Ballon,  1  Johns.  Ch.  566;  obtained  by  a  grantee  from  his  own 
Heatley  ▼.  Finster,  2  Johns.  Ch.  159;  grantor);  Hoyt  v.  Jones,  31  Wis.  389; 
Jewett  T.  Palmer,  7  Johns.  Ch.  65;  11  Wormley  v.  Wormley,  S  Wheat  421; 
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cient  to  prevent  the  purchase  from  heing  bona  fide  may 
inhere  in  the  very  form  and  kind  of  the  conveyance 
itself.  On  this  ground  it  is  held  hy  one  group  of  author- 
ities that  a  grantee  taking  or  holding  under  a  quUelaim 
deed  cannot  be  a  bona  fide  purchaser;  but  this  conclusion 
is  rejected  by  other  decisions. 

Frost  Y.  Beekman,  1  Johns.  Ch.  28S;  also  0*Neal  t.  Seixu,  85  AU.  SO; 
Murray  v.  Finster,  2  Johns.  Ch.  155;  Peters  v.  Cartier,  80  Mich.  124;  20 
Losey  ▼.  Simpson,  11  N.  J.  £q.  246;  Am.  St  Rep.  508;  Cain  v.  Woodward, 
Beck  V.  Ubrich,  13  Pa.  St.  636;  63  74  Tex.  649;  Riohardson  v.  Leri,  67 
Am.  Dec.  507;  Jewett  v.  Palmer,  7  Tex.  359;  Lumber  Co.  ▼.  Hancock,  70 
Johns.  Ch.  64;  11  Am.  Dec  401.  [See  Tez.  314;  Garrett  t.  Christopher,  74 
also  McDonald  v.  Gault,  30  Kan.  693;  Tex.  454;  15  Am.  St.  Rep.  850;  Baker 
Oollaber  y.  Martin,  33  Kan.  252;  v.  Woodward,  12  Or.  3;  Derrick  v. 
Brown  v.  West,  70  Ga.  201;  Green-  Brown,66  Ala.  162;  McMillan  ▼.Rask- 
le^e  ▼.  Blnm,  69  Tex.  124;  Bird  ▼.  ing,  80  Ala.  402;  Postel  T.  Palmer,  71 
Jones,  87  Ark.  195;  Carmichael  v.  Iowa,  157;  Wrigtman  t.  SpofiFord,  56 
Foster,  69  Ga.  372;  Tankard  ▼.  Tank-  Iowa,  145;  Fogg  v.  Holcomb,  64  Iowa. 
ard,  84  N.  C.  786;  McNair  t.  Pope,  627;  Hastings  t.  Nissen,  31  Fed.  Rep. 
100  N.  0.  408;  Whitehom  ▼.  Cranz.  597;  Dodge  v.  Briggs,  27  Fed.  Rep. 
20  Neb.  392;  Veitte  ▼.  MoMnrlay,  26  161;  Thorn  ▼.  Kewsom,  64  Tez.  161; 
Neb.  341;  KelUr  r.  Stanley,  86  Ky.  53  Am.  Rep.  747;  Gest  ▼.  Packwood, 
240;  Shney  v.  Latta,  90  Ind.  136;  34  Fed.  Rep.  368.  In  Iowa,  althongh 
Thompson  t.  Henrv,  85  Mo.  451;  the  general  mle  it  aa  aboTe  stated,  it 
Sleeper  t.  Iselin,  62  Iowa»  683;  Board*  is  hdd  that  a  snbseqaent  parchMer 
man  ▼.  Willard,  73  Iowa,  22;  Drake  t.  from  the  quitclaim  grantea  in  good 
Thyng,  87  Ark.  228;  Hobson  t.  Whit-  faith  and  withoat  notice  wiU  ba  pro- 
low,  80  Va.  784;  Cobb  t.  Knight,  74  teoted:  Raymond  t.  Morriaon.  M 
Me.  263;  Zimmerman  t.  Kinkle,  108  Iowa»  871.  To  the  aama  effisot^  aea 
N.Y.  287;  Dodge  t.  StoTena,  94  N.  T.  Sherwood  t.  Moella,  86  Fed.  Repi 
209;  Wetmore  v.  Porter,  92  N.  Y.  77;  478.]  Casea  whioh  hold  the  aontraiy. 
Cavagnaro  t.  Don,  63  Cat  227;  North*  Tiz.,  that  thare  is  no differenoa  baiwaaa 
em  raa  R'y  t.  McAlpine,  129  U.  8.  holding  a  quitclaim  deed  and  any 
314;  Gilbert  t.  Sleeper,  71  CaL  290;  other  species  of  oonTeyanoe:  Obap- 
Bath  Paper  Co.  t.  libngley,  23  8.  C.  man  ▼.  Sims,  63  Miss.  154;  Corbin  t. 
129;  MoNee  t.  Donahue,  76  CaL  499;  Sulliran,  47  Ind.  866;  and  aea  Hnteh. 
Shaw  T.  R.  R.  Co.,  101  U.  S.  657;  inson  v.  Harttmann,  16  Kan.  13S. 
Ferguson  t.  Glassford,  68  Mich.  36;  Cases  iuTolving  the  mora  general  rala 
Wimbish  v.  Montgomery  etc  Ass'n,  that  the  form  of  oonTsyanoa  or  tha 
69  Ala.  675;  McCone  t.  Courser,  64  nature  of  the  interest  acquired  may 
N.  H.  506;  Nicholson  t.  Condon,  71  tpeo  /aeio  be  notice:  Bertram  t.  Cook, 
Md.  620;  Brown  v.  Hauaner,  48  Ark.  &i  Mich.  518  (assignee  of  tlia  Tandaa 
277;  Laraway  ▼.  Larue,  68  Iowa,  407;  in  a  land  contract);  Stout  t.  Hyatt^ 
Steele  t.  Siouz  Valley  Bank,  79  Iowa*  13  Kan.  232  (purchaser  of  a  mera  aqni- 
343.1  table  title);  Edmonds  ▼.  Toiranoa,  48 
^  Cases  which  hold  that  a  grantee  Ala.  88  (assignee  from  yandee  nndar  a 
taking  or  deriving  title  under  a  quit*  land  contract);  Lewis  ▼.  Boskins^  27 
claim  deed  cannot  be  bona  Jide  pur-  Ark.  61;  Peay  t.  Cappa,  27  Ark.  180 
chasers;  that  such  a  deed  is  tpso  facio  (rendee  in  possession  under  a  land 
notice  of  all  defects  in  the  title:  Munn  contract  buying  a  better  title  than 
V,  Best,  62  Mo.  491;  Kearney  t.  his  Tendon  cannot  become  thereby  a 
Vanghan,  60  Ma  284;  Ridgeway  v.  bonajtde  purchaser  aa  against  his  Ten* 
Holliday,  59  Mo.  444;  Oliver  v.  Piatt,  dor);  McNary  t.  Sonthworth,  58  HL 
3  How.  333;  May  v.  Le  Claire,  1 1  473;  [Branch  v.  Griffin,  99  N.  C.  173;] 
Wall.  217;  Bra^  t.  Paulk,  42  Me.  (where  a  trustee  purchased  at  his  own 
502;  Smith  t.  Dntton,  42  Iowa,  48;  trust  sale,  a  remote  purchaser  deriv- 
Watson  ▼•  Phelps^  40  Iowa,  482.    [See  ing  title  under  him  may  be  a  bona  Jide 
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§  754.  Second  Pnrchaser  without  Notice  from  Fint 
Purchaser  with  Notice — Second  Purchaser  with  Notice 
frt>m  First  Purchaser  without. — There  are  two  special 
rules  on  the  subject  which  have  been  settled  since  an 
early  day;  one  being  a  mere  application  of  the  general 
doctrine,  and  the  other  a  necessary  inference  from  it. 
The  first  is,  that  if  a  second  purchaser  for  value  and  with- 
out notice  purchases  from  a  first  purchaser  who  is  charged 
with  notice,  he  thereby  becomes  a  bona  fide  purchaser, 
and  is  entitled  to  protection.  This  statement  may  be 
generalized.  If  the  title  to  land,  having  passed  through 
successive  grantees,  and  subject  in  the  hands  of  each  to 
prior  outstanding  equities,  comes  to  a  purchaser  for  value 
and  without  notice,  it  is  at  once  freed  from  these  equities; 
he  obtains  a  valid  title,  and,  with  a  single  exception,  the 
full  power  of  disposition.^  This  exception  is,  that  such  a 
title  cannot  be  conveyed,  free  from  the  prior  equitiesi 
back  to  a  former  owner  who  was  charged  with  notice.    If 

purchaser);  [Lttnar  t.  Hale,  79  Va.  son,  23  S.  0.  494;  London  ▼.  Yonmans, 
147  (a  ease  of  a  purchase  from  part-  31  S.  C.  150;  Branch  v.  Griffin,  99  N.  C. 
ners).]    In  Conover  ▼.  Van  Mater,  18  173;  Sannders  v.  Lee,  101   K.  C  3; 
N.  J.  Eq.  481,  it  was  held  that  the  Odom  ▼.  Kiddick,  104  N.  0.  515;  17 
assignee  of  •  mortgage,  even  without  Am.   St.   Rep.   686;   Bergen  v.   Pro- 
notice,  takes  it  snhject  to  all  equi-  ducers'  Marble  Yard,  72  Tex.  53;  Hill 
ties,  it  being  only  a  du>$^.  in  adion  and  y.  Scotland  Co.,  34  Fed.  Rep.  208  (pur- 
a  mere  equitable  lien.     The  contrary  chase  of  negotiable  county  oonds).] 
is  held  in  Massachusetts,  where  the        The  same  rule  applies  under  the  re- 
mortgage  creates  a  true  legal  estate:  eording  acts.     If  A,    without  notice 
Wel<»i  ▼.  Ptiest,  8  Allen,  165.  of  a  prior  unrecorded  deed  or  encum- 
^  Paris  T.  Lewis,  85  111.  597;  Hardin  brance,  purchases  from  B,  who  had 
▼.  Harrington,  11  Bush,  367;  Pringle  notice,  his  title  is  free,  and  may  be 
▼.  Dunn,  37  Wis.  449;  19  Am.  Rep.  made    perfect  by  an  earlier  record: 
772;  Price  ▼.  Martin,  46  Miss.   489;  See  Varick  v.  Briegs,   6  Paige,   323; 
Bemarest  ▼.  Wynkoop,  3  Johns.  Gh.  Jackson  y.  Valkenburgh,  8  Cow.  260; 
129,  147;  8  Am.  Dec  467;  Varick  v.  Knox  v.  Silloway,  10  Me.  201,  221; 
Briggs,  6  Paige,  323;  Glidden  y.  Hunt,  Connecticut  y.  Bnulish,  14  Mass.  296; 
24  Pick.  221;  Tompkins  y.  Powell,  6  Fallass  y.  Pierce,  30  Wis.  443;  Mallory 
Leigh,  576.     [See  also  Martin  y.  Rob-  y.  Stodder,  6  Ala.   801;  Truluck   t. 
inson,  67  Tex.  368;  Gray  y.    African  Peoples,  3  Oa.  446. 
M.  B.  Z.  Ch.,  76  CaL   576;  Fish  y.        For  the  same  reason,  a  purchaser  for 
Benson,   71    Cal.    429;    Hewlett    y.  yalue  and  without  notice  from  a  yen- 
Pilcher,  85  CaL  542;  Simpson  y.  Del  dor  who  had  himself  acquired  his  title 
Hoyo,  94  K.  Y.  189;  Zouler  y.  Riley,  through  fraud  becomes  bona  Me  free 
100  N.   Y.   108;  53  Am.    Rep.    157;  from  the  effects  of  the  fraud:  Wood 
Valentine  y.   Lunt,  115  N.    Y.   496;  y.    Mann,    1   Sum.    506;   Galatian   y. 
H&lverson  y.   Brown,   76  Iowa,   702;  Erwin,    Hopk.     Ch.    48;    Somes    y. 
King  y.  Cabaness,  81  Ga.  661;  Neal  v.  Brewer,  2  Pick.  184;  13  Am.  Deo.  406; 
Gregory,  19  Fla.  356;  Jones  y.  Hud-  see  pos^,  §  777. 


S  754  EQUITY  JUBI8PBUDENCE.  1054 

A,  holding  a  title  affected  with  notice,  conveys  to  B,  a 
bona  fide  purchaser^  and  afterwards  takes  a  reconveyance 
to  himself,  all  the  equities  revive  and  attach  to  the  land 
in  his  hands,  since  the  doctrine  requires  not  only  valuable 
consideration  and  absence  of  notice,  but  also  good  faith} 
The  second  rule  is,  that  if  a  second  purchaser  with  notice 
acquires  title  from  a  first  purchaser  who  was  without  no- 
tice, and  bona  fide f  he  succeeds  to  all  the  rights  of  his  im- 
mediate grantor.  In  fact,  when  land  once  comes,  freed 
from  equities,  into  the  hands  of  a  bona  fide  purchaser,  he 
obtains  a  complete  jus  disponendij  with  the  exception  last 
above  mentioned,  and  may  transfer  a  perfect  title  even  to 
volunteers,* 

^  Kennedy  v.  Daly,  1  Schoelet  ft  L.  Connoil  t.  Page,  Speen  Eq.  169;  liod* 

855,  379;  Bampne  ▼.  Platner,  1  Johns,  sey  ▼.  Rankin,  4  Bibb,  482;  Halstead 

Gh.  213,  219:  Sehntt  v.  Large,  6  Barb.  t.  Bank  of  Kentucky,  4  J.  J.  Maxah. 

373;  Ashton^s  Appeal,  73  Pa.  St  163;  664;  Blight's  Heirs  t.  Banka,  6  T.  B. 

Church  T.   Rnland,   64  Pa.   St.  432,  Mon.  192.  198;  17  Am.  Deo.  136.   [See 

444;  Church  ▼.   Church,  26  Pa.   St.  aUoCozT.  Wayt,26W.  Va.807;Fank- 

278;  Troy  City  Bank  v,  Wilcox,  24  honsen  t.  Lay,  78  Mo.  458;  Ormig  t. 

Wis.  671.     [See,  to  the  same  effect^  Zimmerman,  87  Ma  478;  66  Am.  Sea 

Clark  T.  M<^eal,  114  K.  Y.  295;  11  466;    Hayes  ▼.   Nourse,    114    N.   Y. 

Am.  St.  Rep.  638;  Johnson  v.  Gibson,  606;  11  Am.  St.  Rep.  700;  Scotland 

116  HI.  294;  Trentman  v.  Eldridge,  98  County  ▼.  Hill,  132  U.  S.  107;  Mast  t. 

Ind.  525;  Brown  v.  Cody,  115  Ind.  Henry,  65  Iowa,  193;  East  r.  Pngh, 

488.]  71  Iowa,  162;  Fargaaon  ▼.  Edrington, 

*  Allison  ▼.    Hagan,   12   Ker.    38;  49  Ark.  207;  Hill  t.  McNioh^,  76 

Pringle  V.  Dunn,  37  Wis.  449;  19  Am.  Me.  314;  Gorland  ▼.  Wells,  16  Nehu 

Kep.  772;  McSbirley  t.  Birt,  44  Ind.  298.     In  Bergen  t.  Prodnoers'  Marble 

382;  Moore  t.  Carry,   36  Tez.   668;  Yard.  72  Tez.  59^  this  rule  was  ap> 

Fletcher  ▼.  Peck,  6  Cranch,  87;  Alex-  plied  for  the  protection  of  a  poriAaser 

ander  t.   Pendleton,  8  Cranch,  462;  at  the  foreclosure  sale  under  a  mart- 

Vattier  ▼.  Hinde,  7  Pet.  252;  Boone  gage,  who  had  notice  of  the  frandalent 

▼.    Chiles,    10  Pet.    177;  Bumpus  ▼.  intent  of  the  mortgagor,  because  ilw 

platner,  1  Johns.  Ch.  213;  Demarest  mortgagee  acted  in  gcwd  faith.] 
V.  Wynkoop,  3  Johns.  Ch.  129,  147;        The  rule  was  first  settled  in  ths 

8  Am.  Dec.  467;  Galatian  v.  Erwin,  early  case  of  Harrison  ▼.  Forth,  Preo. 

Hopk.  Ch.   48;  Varick  y.   Briggs,  6  Ch.  51,  and  followed  in  Brandlyn  t. 

Paige,  323.  329;  Griffith  ▼.  Griffith,  9  Ord,  1  Atk.  571;  Lowther  ▼.  Carlton, 

Paige,   315;  Webster  y.  Van  Steen-  2  Atk.   242;  Sweet  y.   Sonthcote^   2 

bergh,  46  Barb.  211;  Dana  y.  Newhall,  Brown  Ch.  66;  Ferrars  y.  Cherry,  2 

13  Mass.  498;  Trull  y.    Bigelow,  16  Vern.  383;  McQueen  y.  Farquhar,  11 

Mass.  406;  8  Am.  Dec.  144;  Boynton  Ves.  467,  477.     Like  the  first  rule,  it 

y.  Rees,  8  Pick.  329;  19  Am.  Deo.  326;  also  applies  to  cases  of  unrecorded  in- 

Rutgers  y.    Kingsland,  7  N.   J.  £q.  struments  under  the  recording  acts: 

178,  658;  Holmes  y.  Stout^  4  N.  J.  Eq.  Webster  y.  Van  Steenbergh,  46  Barb. 

492;  Bracken  y.  Miller,  4  Watts  &  S.  211 ;  Lacy  y .  Wilson,  4  Munf.  313;  Mott 

102;  Mott  y.  Clark,  9  Pa.  St.  399;  49  y.  Clark,  9  Pa.  St.  399;  49  Am.  Dec 

Am.  Deo.  566;  Church  y.  Church,  25  566;  Boynton  y.  Rees,  8  Pick.  329;  19 

Pa.  St.   278;  FUby  y.  Miller,  25  Pa.  Am.  Deo.  326. 

St  264;  Curtis  ▼•  Lunn,  6  Munf.  42;        The  rule,  howeyer,  will  not  apply. 

Lacy  T*  Wilson,  4  Munf.   313;  City  under  special  circumstances,  where  iia 
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S  765.    8.  Time  of  Oivlng  NotiM. — We  have  seen  that 
if  notice  it  not  given  until  after  the  purchaser  has  fully 
paid  the  conaideratioui  received  a  conveyance,  and  com* 
plated  his  title,  he  is  not  in  the  least  affected  hy  it.    If 
the  notice  is  given  hefore  any  or  all  of  these  steps  have 
been  taken,  its  consequences  may  be  different,  and  are  to 
be  considered.    The  general  rule  is  settled  in  England, 
that  a  bona  fide  purchase  requires  both  the  payment  of  all 
the  price  and  the  execution  and  delivery  of  the  convey- 
ance before  the  receipt  of  notice  by  the  purchaser.    In 
other  words,  if  the  party  has  received  the  conveyance  be- 
fore notice  and  paid  the  price  after,  or  has  paid  the  price 
before  and  received  the  conveyance  after,  in  either  in* 
stance  the  bona  fide$  of  the  purchase  is  destroyed.^    The 
American  decisions  are  all  agreed  that  a  notice  received 
before  any  of  the  purchase  price  has  been  paid,  as  well 
after  the  deed  of  conveyance  has  been  delivered  as  be- 
fore, will  destroy  the  bona  fides  of  the  purchase,  and  many 
of  the  decisions,  following  the  English  rule,  attribute  the 
same  effect  to  a  notice  after  a  payment  of  part,  but  before 

raforoemeni  tronid  ▼iolaia  other  set*  or  acqnirei  in  the  ilnl  Instanoe  ma 

tied  doctrines.    In  Johns  ▼.  Sewell,  83  equitable  estate,  the  mle  also  applies, 

Ind.  1,  a  second  purchaser,  B^  bought  «o  far  as  ^ai  jmrehate  is  concervtd. 

with  notioe  from  a  first  purchaser,  A,  For   example,   if   A  reoeiTes  a  first 

who  had    afiquirsd   without   notioe;  mortgage,  which  oonveys  the  legal  es- 

bat  sines  A  was  a  mere  Tolunteer,  and  tate,  and  B  takes  a  second  mortgage 

therefore  did  not  hold  the  land  free  of  the  same  form,  purporting  to  con* 

from  equities,  B  took  it  subject  to  the  vey  the  land,  but  whioh  is,  neverthe- 

•ame  equitiee.     In  Blatohley  t.   Os-  less,   only  an  equitable  conveyance, 

horn,  33  Conn.  226,  it  was  held  that  a  the  mle  requires  that  B  should  both 

tenant  in  common  with  notice  cannot  have  advanced    the    money  and  ob* 

get  a  dear   title  from  his  co-tenant  tained  the  instrument  before  receiving 

without  notioe  by  partition.  notice,  in  order  to  be  a  bona  fide  pui» 

*  Wigg  V.  Wigg,   1  Atk.  382,  384;  chaser.     This  rule,  however,  does  not 

Story  V.  Lord  Windsor,  2  Atk.  6^;  prevent  a  person  who  has  thus  ac« 

Toorville  v.  Kaish,  3  P.  Wms.  807;  quired  an  equitable  estate  by  convey- 

Jones  v.  Stanley,  2  Eq.  Cas.  Abr.  686,  ance  in  good  faith,  and  who  afterwards 

pL  9;  More  ▼.  May  how,  1  Cas.  Ch.  34;  receives  notice  of  a  prior  equity,  from 

Rsyne  v.  Baker,  1  Giff.  241 ;  Tildesly  obtaining  a  conveyance  of   the  out- 

V.  Lodge,  3  Smale  &  G.  643;  Collin-  standing  lef  al  estate  and  thus  protect* 

>on  V.  Lister,  7  De  Gez,  M.  &  G.  634;  ing  himself  from  such  equity.     This 

20  Beav.  356;  Sharps  v.  Foy,  L.  B.  latter  power  is  recognized  by  an  over- 

4  Ch.  36,  37.     The  true  meaning  of  whelmmg  array  of  English  authority, 

this  nils  should    not    be  misappre-  and  in  fact  forms  one  of  the  most  fre* 

headed.    If  A  purchases  in  the  first  quent  occasions  for  applying  the  doo- 

instanoe  a  legal  estate,  the  mle,  of  trine  of  bona  fide  purchase. 

coarse,  applies  to  him.   If  he  purchases 
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the  whole  is  paid.^  Such  a  payment  is,  by  some  anibori* 
tieSi  a  protection  pro  tanto^  Finally,  the  case  of  notice 
received  after  payment  made,  but  before  the  deed  of  con- 
veyance delivered,  has  given  rise  to  a  direct  conflict  of 
judicial  opinion.  One  group  of  decisions  adopts  and  lays  . 
down  the  English  rule,  that  the  purchase,  under  these 
circumstances,  is  not  bona  fide.*  Another  line  of  cases 
holds  in  the  most  positive  and  general  manner  that 
where  the  purchaser  has  paid  the  consideration  without 
notice  of  any  prior  claim,  and  after  receiving  notice  be 
obtains  a  conveyance  of  the  legal  estate,  he  becomes  to 
all  intents  a  bona  fide  purchaser,  and  is  entitled  to  all  the 
protection  belonging  to  that  position.  And  this  result 
seems  to  be  applied  without  limitation  to  the  acquisition 
of  every  kind  of  equitable  estate,  interest,  or  right.* 

§  756.    Effect  of  Notice  on  the  Bona  Fide  Purchase  of 
Equitable  Interests.  —  An  attempt  to  reconcile  these  con- 

1  Baldwin   t.    Sager,    70  III   608;  8S  Ala.  125;  Dancan  ▼.  Johnson,  13 

Palmer  ▼.  Williams,   24  Mich.   328;  Ark.  190;  Osbom  t.  Carr,   12  Coon. 

Penfield  r.  Danbar,  64  Barb.  239;  and  196,  198;  Bennett  t.  Titherinffton,  6 

see  cases  ntprcif  nnder  §  691;  Wormley  Bush,  192;  Simms  ▼.  Richardson,  2 

▼.  Wormley,  8  Wheat.  421,  449,  460;  Litt  274;  Blair  v.  Owles,  1  Mnnf.  38; 

Frost  ▼.  Beekman,  1  Johns.  Ch.  238;  Doswell  r,  Bachanan,  3  Leigh,  365; 

Marray  ▼.  Finster,  2  Johns.  Ch.  165;  23  Am.  Dec  280;  Blight  v.  Banks,  6 

Jewett  ▼.  Palmer,  7  Johns.  Oh.  66;  11  T.   B.  Mon.    192;   17  Am.  IXee.  136; 

Am.  Dea  401;  Losey  y.  Simpson,   II  Halstead  v.  Bank  of  Kentucky,  4  J.  J. 

K.  J.  Ek}.  246;  Beck  t.  Uhrich,   13  Marsh.   654;    Pillow  ▼.    8hannon,    3 

Pa.  St.  633,  639;  63  Am.   Dec  607;  Yerg.  608. 

Bennett  v,  Titherington,  6  Bush,  192;  *  Carroll  t.  Johnston,  2  Jones  Eq. 

Wells  ▼.  Morrow,  38  Ala.  125  (mnst  120;  Baggarly  t.  Gaither,  2  Jonas  £a. 

have  paid  the  whole  price);  Moore  v.  80;  Leach  ▼.  Ansbaoher,  65  Pa.  St.  85; 

Clay,  7  Ala.  742;  Duncan  v.  Johnson,  Gibler  ▼.  Trimble,  14  Ohio,  323;  Mnt. 

13  Ark.  190;  Simms  t.  Bichardson,  2  Ass.    Soc    ▼.   Stone,   3   Leigh,   218; 

Litt.  274;  Blair  r.  Owles,  1  Mnnf.  38;  Wheaton  v.  Dyer,  16  Conn.  307,  310; 

Doswell  V,  Buchanan,  3  Leigh,  365;  and  see  Phelps  v.  Morrison,  24  N.  J. 

Blight's  Heirs  t.  Banks,  6  T.  B.  Mon.  Eq.  195.     In  Carroll  v,  Johnston,  2 

192;   17  Am.  Dec   136;   Halstead  v.  Jones  Eq.  120.  the  question  was  pre- 

Bank  of  Kentucky,  4  J.  J.  Marsh.  554;  sented  ^ery  sharply.     Plaintiff   held 

Pillow  V.  Shannon,  3  Yerg.  608;  Zoll-  nnder  a  prior  vendee.  A;  defendant 

man  v.  Moore,  21  Gratt.  313;  and  see  was  a  subsequent  vendee,  who  had  paid 

Wilson  V.  Hunter,  30  Ind.  466,  471;  part  of  the  price  before  notioe  of  A'a 

[Keyser  v.  Angle,  40  N.  J.  Eq.  481;  claim;  after  receiving  notioe   he  ob- 

EUis  V.  Young,  31  S.  C.  322;  Steffian  tained  a  conveyance  from  the  original 

V.  Milmo  Nat.  Bank,  69  Tex.  513.]  vendor,  and  was  held  to  be  a  bomaJUU 

*  See  ant^^  §  750.  purchaser  and  protected.     Certainly 

'  Peabody  v.  Fenton,  8  Barb.   Ch.  there  is  nothing  in  the  settled  prin* 

451,  464,  465;  Grimstone  v.  Carter,  3  ciples  of  the  doctrine  concerning  6oiMi 

Paise,   421,   437;   24  Am.  Dec.   230;  Jide  purchase  which  oaa  sustain  smoh 

Fasn  v.  Ravesies,  32  Ala.  451;  Moore  a  conclusion. 
V.  Clay,  7  Ala.  742;  Wells  v.  Morrow, 
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flicting  authorities  would  be  vain.    I  can  only  state  what 
eeem  to  be  the  necessary  conclusious  from  well-estab- 
lished equitable  principles.     In  the  first  place,  the  rule 
last  stated  cannot  be  extended  to  all  equitable  interests 
without  violating  elementary  principles.      Between  two 
successive  eqiial  equities,  the  order  of   time   controls, 
without  regard  to  the  fact  of  consideration  or  notice;  the 
one  subsequent  in  time  obtains  no  preference  by  paying 
consideration  without  notice.      Equities  are  thus  equal 
where  both  parties  are  equally  innocent  and  equally  dili- 
gent.    If  an  owner  of  land  gives  an  agreement  to  convey 
it  to  A,  who  pays  all  or  part  of  the  price,  and  afterwards 
gives  a  second  agreement  to  convey  to  B,  who  enters  into 
the  contract  and  pays  all  or  part  of  the  price  without  any 
notice  of  the  prior  claim  of  A,  clearly  B  would  have  ob* 
tained  no  equitable  advantage  from  the  fact  of  his  con- 
tract and  payment  without  notice;  A's  interest  would  be 
of  the  same  character  and  extent,  and  his  priority  of  time 
would  give  him  priority  of  right.     To  say  that  B,  being 
thus  inferior  in  equitable  right,  may,  upon  receiving  no- 
tice of  A's  contract,  obtain  a  conveyance  from  the  owner, 
and  thus  establish  a  precedence  over  A,  is  to  misapply 
the  doctrine  of  bona  fide  purchase,  and  to  ignore  a  famil- 
iar principle  of  equity  that  one  who  acquires  a  title  with 
notice  of  a  prior  equity  takes  it  subject  to  that  equity. 
The  same  is  true  of  all  subsequent  equitable  interests,, 
liens,  and  claims  not  arising  from  conveyances  or  instru* 
ments  which  purport  to  be  conveyances  of  the  entire  es^ 
tate.     This  conclusion  is  fully  sustained  by  the  ablest 
authorities,  English  and  American.^   In  the  second  place, 

'  It  Ja  cm«  of  the  fundamental  posi*  with  Talne,  although,  at   the   conrt. 

tiona  eetablished  by  Lord  Westbnry  in  held,  nnder  raspicioas  circumstances, 

the    celebrated    case    of   Phillips   ▼.  which  ought  to  nave  put  him  on  th» 

Phillips,    4   De  Gez,   F.   &   J.    208;  inquiry,    and   which    of    themselves 

atUe  H  ^Hf   note,   742.     In  Peabody  showed   the  absence  of   good  faith. 

▼.   Fenton,   S  BarU    Oh.   451,    464,  Chancellor  Walworth  also  held  that 

466,  A  obtained  an  assignment  of  a  B's  title  was  worthless,  upon  another 

bond  and  mortgage  from  tne  owner  by  ground,  as  follows:  "  Again,  to  protect 

cross  fraud,  and  assigned  it  to  B,  who  a  party  as  a  bona  JUU  purchaser  with- 

Ead  no  actoal  notice,  and  who  parted  out  notioe»  he  must  have  aoqiiired  the 
a  JS^  JuB.— 67 
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the  English   decisions  are  numerous  to  the  effect  that 

when  one  has  purchased  an  equitable  estate^  and  has  re* 
ceived  the  instrument  conveying  the  same  and  paid  the 

entire  consideration  without  notice  of  a  prior  conflicting 
claim,  he  may,  upon  receiving  notice  thereof,  procure  a 
transfer  of  the  outstanding  legal  title,  and  thereby  obtain 
protection.  This  mode  of  bona  fide  purchase,  it  will  be 
found,  is  strictly  confined  to  cases  in  which  the  purchaser 

acquires  an  estate^  although  equitable,  and  therefore  ac- 
quires and  holds  through  an  instrument  which  purports 

legal  title,  as  well  as  an  equitable  right  doctrine  that  one  who  takes  eren  a 
to  the  property."  He  refers  to  the  legal  title  with  notice  of  a  prior  eqaity 
case  of  a  conveyance  of  land  obtained  by  takes  and  holds  subject  to  that  e^ity, 
f  rand,  which  is  voidable  at  the  election  and  barred  by  its  obligationa.  These 
of  the  grantor,  but  where  the  fraudu-  illustrations  may  appear  trite  and  ele- 
lent  grantee  has  the  power  to  transfer  mentary,  but  they  will  serve  to  explain 
a  valid  title  to  a  bona  fide  purchaser  some  judiciU  dicta,  which,  in  all  their 
without  notice  of  the  fraud,  and  con-  generality  of  expression,  would  bemis- 
tiuues:  **  But  if  snch  bona  fide  pur-  leading.  In  Orimstone  v.  Garter,  3 
chaser  has  not  obtained  the  legal  title  Paige,  421,  437,  Chancellor  Walworth 
by  an  actual  and  valid  conveyance,  he  stated  the  doctrine  most  clearly  and 
cannot  protect  himself  against  the  accurately:  **  This  court  will  not  per- 
prior  equity  of  the  original  owner  to  mit  the  party  having  the  ttUtm^uent 
rescind  the  conveyance  to  the  fraudu-  equity  to  protect  himself  by  obtaining 
lent  grantee,  although  such  bona  fide  a  conveyance  of  the  legal  title,  after 
^uTchB,Ber  Tuis  a  contract /or  conveyance,  he  has  either  actual  or  constnictive 
and  has  actually  paid /or  Uie  land,"  If  notice  of  the  prior  equity.  To  protect 
A  has,  through  fraudulent  representa-  a  party,  therefore,  and  to  enable  him 
tions,  conveyed  land  to  B,  so  that  the  to  defend  himself  as  a  bona  fide  pur- 
conveyance  might  be  set  aside  at  A*8  chaser  for  a  valuable  consideration,  he 
suit,  and  while  B  thus  held  the  appar-  must  aver  in  his  plea  or  stato  in  his 
ent  legal  title,  he  should  create  an  answer  not  only  that  there  was  an 
equitable  lien  upon  the  land  in  favor  e^ual  ecjuity  in  himself  by  reason  of 
of  C,  by  means  of  contract  as  security  his  having  actually  paid  the  pnrohase- 
for  money  loaned,  the  money  being  money,  but  that  be  had  also  clothed 
advanced  without  notice  of  the  fraud-  his  equity  with  the  legal  titie  b^ore  he 
nlent  defect  in  B's  title;  or  B  should  ?iad  notice  o/ the  prior  equity,"  [See  also 
give  a  contract  of  sale  of  the  land  to  Liouisville  &  N.  R.  R.  Co.  T.  Boykin, 
C,  the  price  being  paid  without  notice  76  Ala.  560;  Fash  v.  Ravesies,  32  Ala. 
*  of  the  fraud,  —  C's  equitable  interest  in  451.]  The  contrary  decisions  iUos- 
either  case  would  be  clearly  subordi-  trato  the  very  remarkable  tendency 
nate  to  A's  prior,  and  therefore  snperior,  exhibited  by  some  of  the  state  oonrte 
equity.  A  could  in  one  suit  set  aside  to  go  far  beyond  the  established  prin- 
the  conveyance  to  B,  and  cut  off  the  cipTes  of  equity,  and  to  deal  with  mere 
equitable  lien  which  had  attached  in  equitable  interests  as  though  they  had 
favor  of  C.  If  C,  after  learning  of  the  all  the  features  and  incidente  of  legal 
fraud,  and  A's  right  resulting  from  it,  estates,  while  in  other  matters  tiie 
should  obtain  a  conveyance  of  the  legal  same  courte  may  fail  or  refuse  to  adopt 
estate  from  B,  he  would  clearly  be  in  principles  equally  well  settled,  which 
no  better  position;  he  could  not,  upon  define  the  equitable  jurisdiction,  or 
principle,  claim  the  protection  given  to  which  recognize  the  existenoa  of  oqai- 
a  bona  fide  purchaser;  he  would  cer-  tabla  rights, 
tainly  come  under  the  operation  of  the 
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to  be  and  operates  as  a  conveyance  of  the  land.  The 
most  common  example  is  that  of  a  subsequent  mortgagee 
of  landi  through  a  mortgage  in  the  ordinary  form  of  a 
legal  conveyance,  where  his  estate  is  necessarily  equitable, 
since  the  legal  estate  has  been  conveyed  to  and  is  out- 
standing in  the  first  mortgagee.  The  true  force  and  effect 
of  these  English  decisions  have  sometimes,  I  think,  been 
misapprehended   by  American   courts.^    The  only  con- 

^  An  opinion  contrary  to  these  oon-  table  intereste  and  liens  as  well  as 
clnsiofiis  has  been  maintained  bj  a  re-  estates.     The  facts  of  this  case,  the 
eent  able  text-writer  (see  1  Jones  on  opinions  of  Lord  Eldon  referred  to, 
Mortgages,   seo.   581),   and   a  didum  the  lansruaffe  of  Lord  Uatherley,  and 
of  Lord  Hatherley,  in  the  recent  case  especially  uie  closin|^  sentences  of  the 
of  Pilcher  ▼.  Rawlins,   L.  R.  7  Ch.  quotation    show    with    absolute    cer- 
259,  267,  is  cited  in  support  of  that  tainty  that  he  is  speaking    only  of 
▼lew.     But  when  the  dictum  is  read  those  eases  in  which  a  subsequent  pur- 
in  connection  with  its  context,  and  in  chaser  acquires  an  estate  by  means  of 
the  light  of    the  facts  and  circnm-  a  conyeyance  purporting   to  convey 
stances  of  the  case,  and  of  the  decision  the  title  to  the  land,  supposing  it  to 
made,  it  will  be  found  not  only  to  be  be  the  legal  estate,  but  which  turns 
consistent  with  but  to  fully  sustain  out  to  be  only  an  equitable  estate. 
the  distinction  which  I  have  drawn.  If  he  acquired  such  estate  in  good 
Lord    Hatherley,   after   referring    to  faith,  he  may  afterwards,  upon  learn- 
some  observations  by  Lord  Eldon  in  ing  of  the  prior  right,  set  a  convey- 
MaundreU  t.  Maundrell,  10  Ves.  246,  ance  of  the  legal  title  and  be  protected, 
and  £Sx  parte  Knott,  11  Ves.  609,  said:  It  is  demonstrable  that  Lord  Hather- 
**It  appeared  to  me  then,  as  now,  that  ley  is  not  referrins  to  those  who  ao- 
Lord  Eldon  applied  his  observations  quire  mere  equitable  interests,  liens, 
to  a  case  in  which  the  purchaser  had  and  the  like,  and  that  he  is  not  inter- 
advanced  his  money  in  eood  faith,  but  ferin^  with  the  settled  doctrines  of 
took  the  legal  estate  afterwards  from  priority  from  time  amonff  successive 
one  whom  he  knew  to  be  a  trustee  for  equities.     If  there  could  be  a  possible 
others,  distinguishing  that  case  from  doubt  as  to  the  meaning  of  Lord  Hath- 
the  ease  ^f  ^  UgoA  esUUe  acqui7'td  Ip  erley's  language,  it  is  completely  put 
paytiiy  cffa  mortgage.    In  itself,  it  is  at  rest  by  the  opinion  of  James,  L.  J., 
immaterial    whether    the    purchaser  in  the  same  case  (p.  268).      He  be- 
knowB  or  not  that  another    has  an  gins  his  opinion  as  follows:  *'Idonot 
equitable  interest  prior  to  his  own,  mean  to  refer  to  a  class  of  cases  which 
provided  he  did  not  know  that  fact  on  appear  to  me  entirely  distinct  in  prin- 
payittg  his  purchase-money.     It  may  ciple  from  the  case  now  before  us.     I 
perhaps  be  sufficient  in  all  possible  mean  that  class  of  cases  in  which  a 
cases  for  the  purchaser  to  say,  I  am  person,  finding  himself  in  possession 
not  to  be  sued  in  equity  at  alL    /  hold  under  a  d^ective  title,  has  cast  about 
tDhat  WOM  conveyed  tome  hy  one  in  pos-  to  cure  that  defect  by  procuring  some 
seeeion,   who  was,  or  pretended  to  be,  one  else  to  convey  an  outstanding  legal 
tdited,  and  who  conveyed  to  me  without  estate.     No  doubt  it  has  been  held  in 
my  having  notice  qf  tmother  equitable  this  court  that  a  man  under  those  cir- 
aile;  and  that  the  plaintiff  in  equity  cumstanoes  may  get  in  a  mortgage  and 
must  disprove  the  plea  before  he  can  tack  his  defective  title  to  the  estate  of 
proceed  any  further  in  his  suit.*'   Now,  that    mortffagee.'*     The    doctrine    ol 
it  is  entirely  uncritical  to  take  the  "tacking*    has  been  repudiated   by 
single  sentence  beginning  "In  itself  the  American  courts,  and  they  have 
it  U  immaterial,''  etc.,  from  the  above  thus  rejected  that  application  of  the 
passage,  separate  jt  from  its  context,  rule  under  discussion  which  has  been 
and  make  it  a  universal  rule  appli-  altc^ether  the  most  frequent  in  Kng« 
cable  to  all  kinds  of  subsequent  equi-  lan£ 
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elusions  consistent  with  settled  principles  are  the  follow- 
ing. ;  It  is  only  where  a  party  has  acquired  an  equitable 
estate  by  means  of  a  conveyance  which  purported  to  con- 
vey the  land  itself,  and  has  received  the  instrument  and 
paid  the  consideration  without  notice  of  a  prior  claim, 
that  he  can,  after  notice,  procure  the  legal  title  and  with 
it  the  protection  of  a  bona  fide  purchaser.)  Where  a  party 
has  acquired  only  an  equitable  lien  or  interest,  not  l)y 
conveyance,  and  has  advanced  the  consideration  without 
notice,  he  cannot,  after  notice,  get  in  the  legal  estate,  and 
thus  obtain  precedence  over  a  prior  equity. 

§  767.  3.  Recording  in  Connection  with  Notice. — This 
general  subdivision  involves  two  entirely  distinct  matters: 
1.  The  first  deals  with  the  record  in  its  operation  and 
effects  as  a  constructive  statutory  notice  to  all  subsequent 
purchasers  and  encumbrancers.  This  aspect  of  recording 
has  already  been  examined  in  a  former  section,  and  noth- 
ing need  here  be  added.*  2.  The  second  deals  with  notice 
in  its  effects  upon  the  holder  of  a  subsequent  conveyance 
or  mortgage  who  obtains  the  earliest  record,  how  and 
when  it  defeats  his  bona  fide  character  and  destroys  the 
advantage  of  his  first  record;  or,  to  state  the  same  af- 
firmatively, what  is  necessary  to  make  the  holder  of  a 
subsequent  conveyance,  who  obtains  the  earliest  record, 
a  bona  fide  purchaser,  so  that  he  may  secure  the  precedence 
under  the  statute  by  means  of  his  record.  Although  this 
branch  of  the  subject  has  also  been  considered,'  it  will 
be  convenient  to  recapitulate  the  results  as  a  part  of  the 
present  discussion. 

§  768.  The  Interest  under  a  Prior  Unrecorded  Oonvey- 
ance.  — Although  the  statutes  pronounce  unrecorded  deeds 
and  mortgages  to  be  void  as  against  subsequent  purchasers 
who  have  complied  with  their  provisions,  yet  in  the  prac- 

•  See  tupra,  S§  655-468;  Baker  t.  other  than    thoee    through  or   from 

Oriffin,   50   Miss.    158.      Subsequent  whom  he  u  compelled  to  traoe  hit 

purchaser  is  not  charged  with  con-  record  title, 

■tmctiye  notice  by  the  record  of  an  *  See  fwproi  SI  66(M64» 
encumbrance   created    by   a   person 
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tical  operation  of  this  legislation  the  right  created  hy  a 
prior  unrecorded  instrument  is  generally  regi^rded  as 
tantamount  to  an  equitahle  interest,  which  may  therefore 
be  cut  off  by  a  subsequent  purchaser  or  encumbrancer 
who  is  in  all  respects  bonafidcy  and  who  has  also  obtained 
the  first  record.  The  total  effect  of  the  system  is  thus 
twofold;  it  both  enlarges  the  scope  of  the  doctrine  con- 
cerning bona  fide  purchase,  by  extending  it  to  all  those 
interests,  legal  or  equitable,  which  are  required  or  per- 
mitted to  be  recorded,  and  it  adds  to  the  elements  con- 
stituting a  bona  fide  purchase  the  further  requisite  of  a 
registration. 

§  759.  Eequisites  to  the  Protection  firom  the  First  &ec« 
ord  by  a  Subsequent  Purchaser.  —  It  follows  that,  in  order 
to  obtain  the  benefit  of  the  first  recording,  the  subse- 
quent purchase  or  encumbrance  must  be  for  a  valuable 
consideration  within  the  meaning  of  the  general  doctrine. 
Although  the  subsequent  purchaser  or  encumbrancer  had 
no  notice  of  the  unrecorded  instrument,  still,  if  he  had 
not  paid  a  valuable  consideration,  he  would  not  gain  any 
superior  title  or  lien  by  his  earlier  registration.^    Since 

^  It  18  h«Id  in  aome  of  these  oaaes  3  Dana,  625;  McCormiek  t.  Leonard, 

that  in  a  oonteat  between  the  holder  38  Iowa,  272;  Fort  ▼.  Burch,  6  Barb. 

of  the  prior  unrecorded  convey anoe  60,  78;    Van  Wa^enen  ▼.  Hopper,  8 

and  liie  tnbteqnent  grantee  or  mort-  N.  J.  Eq.   684,   707;  Gary  t.  White, 

sagee  who  has  obtained  a  record,  the  62  N.  Y.  138;  Dickersony.  Tillinghast^ 

Durden  of  proof  is  on  the  latter  of  4  Paige,  216;  25  Am.  Dec  528;  Har- 

ehowing  ammatively  that  he  paid  a  ris  ▼.  Norton,   16  Barb.   264;    Nice's 

Talaable    consideration    and   had  no  Appeal,  54  Pa.  St.  200;  Spackman  t. 

notiee;  the  record  itself  is  not  enough:  Ott,  65  Pa.  St  131;  Maupin  v.  Em- 

Landem  t.  Bolton,  26  CaL  393;  Snod-  mons,  47  Mo.  304;  and  see  cases  cited 

grass  T.  Ricketts,  13  Gal.  359;  Plant  under  §§  747,  750,  751.     [See  also  An- 

V.  Smythe,45  CaL  161;  Long  t.  Dol*  thony  ▼.   Wheeler,    130  111.  128;   17 

larbide,  24  Cat  218;  [Lnpo  ▼.  Tme,  Aul  St.  Rep.  281;  Ryder  v.  Rnsh,  102 

16  S.  C.  580;  Simpson  t.  Del  Uoyo,  III.  338;  Lamar  ▼.  Hale,  79  Va.  147. 

94  N.  Y.  189;  Richards  v.  Snyder,  11  In  Wynn  v.  Rosette,  66  Ala.  517,  it 

Or.  501;  Bremer  ▼.  Case,  60  Tex.  161;  is  held  that  when  a  defendant  sets  np 

Houston  etc.  "R,  R.  Co.  ▼.  ChaflSn,  60  a  purchase  for  a  valnable  consideration 

Tex.  555;  Lakin  ▼.  Sierra  B.  G.  M.  without  notice  in  defense  to  a  bill  to 

Cou,  25  Fed.  Rep.  337;]  but  the  con-  enforce  a  vendor's  lien,   the    burden 

trary  mle  is  established  by  many  other  of  proof  is  on  him  to  prove  payment 

csaea,  which  hold  that  the  burden  of  of  such  consideration;  but  he  is  not 

proof  is  on  him  who  claims  the  prior-  required    to  disprove    notioe  of    the 

ity  and  charges  the  other  with  having  non-payment  by  his  grantor  of  the 

had  notice:    Center  v.  Planters'  etc  purchase-money,  when  the  deed  recites 

Bank,  22  Ala.  743;  Miles  v.  Blanton,  its  payment] 
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the  subsequent  purchaser  or  encumbrancer  must  be  bona 
fidcy  in  order  to  claim  the  benefits  of  the  first  registration, 
it  also  follows  that  if  such  subsequent  purchaser  or  en- 
cumbrancer was,  in  taking  his  conveyance,  mortgage,  or 
other  instrument  required  or  permitted  to  be  recorded, 
chargeable  with  notice  of  a  prior  unrecorded  conveyance 
or  encumbrance,  within  the  operation  of  the  settled  rales 
concerning  the  nature  of  notice  and  the  time  and  mode 
of  its  reception,  then  he  is  not  a  bona  fide  purchaser,  and 
does  not  obtain  the  statutory  superiority  of  title  or  prece- 
dence of  lien  by  his  earliest  registration.  This  construc- 
tion was  put  upon  the  English  statutes  at  an  early  day, 
and  has  been  adopted  in  nearly  all  the  American  states.^ 

1  See  tuprOf    S§   659,  660;  1  Jones  ion,  65  N.  H.  228;  Flvnt  ▼.  Arnold, 

on  Mortgaffes,  sees.  570-573.     In  the  2  Met  619;  Gkorge  v.  Kent,  7  Allen, 

following  discnssion  of  recording  in  16;  White  v,  Foster,  102  Mass.  375; 

oonnection  with  notice,  I  have  availed  Hamilton  ▼.  Nutt,  34  Conn.  601;  Jack* 

myself  of  Mr.   Jones's  able  and  full  ton  v.  Bargott,  10  Johns.  457,  459;  6 

treatment  of  the  same  subject  in  his  Am.   Dec  349;  Jadkson  t.  Van  Val- 

work  on  mortgages,  —  a  work  which  I  kenburgh,   8  Gow.   260;    Jackson  ▼. 

may  be  permitted  to  say  is  a  credit  to  Post,  15  Wend.  588;  Van  Rensselaer 

the   legal  literature  of  the  country.  ▼.  Clark,  17  Wend.  25;  31  Am.  Dec 

In  the  United    States  the  equitable  280;  Fort  ▼.  Burch,  5  Denio,  187;  Bing 

applications  of  the  doctrine  concerning  t.    Steele,   3  Keyes,  450;    Butler  r. 

bona  fidt  purchase,  as  modified  by  the  Viele,  44  Barb.  166;  La  Fai^e  F.  Ina. 

recording  acts,  are  mainly  confined  to  Co.  v.  Bell,  22  Barb.  54;  ochatt  ▼• 

mortgages.    I  desire  to  acknowledge  Large,   6    Barb.   373;  Goelet  v.  Mo* 

the  assistance  I  have  received  and  the  Manus,    1   Hun,   306;    Smallwood  t. 

material  which  I  have  borrowed  from  Lewin,  15  N.  J.  Eq.  60;  Mathews  ▼. 

Mr.   Jones's  work:  Holland  v.  Hart,  Everitt,   23  N.  J.  Kq.  473;  Conover 

L.  R.  6  Ch.  678;  Benham  ▼.  Keane,  1  v.   Van    Mater,    18  N.  J.    Eq.    481; 

Johns.  &  H.  685;  Le  Neve  ▼.  Le  Neve,  Jaques  v.  Weeks,  7  Watts,  261;  Union 

Amb.  436;  Forbes  V.  Deniston,  4  Brown  Canal  Cc  v.  Young,  1   Whart.   410, 

Pari.   C.  189;   Hine  v.  Dodd,  2  Atk.  4,32;  30  Am.  Dec  212;  Solms  ▼.  Mo- 

275;  Davis  v.  Earl  of  Strathmore,  16  Culloch,  5  Pa.  St.  473;  Nice's  Appeal, 

Ves.  419;  Wyatt  t.  Barwell,  19  Ves.  54  Pa.  St.  200;  Ohio  etc  Co.  ▼.  Rosa, 

435,  438;  Tunstoll  ▼.  Trappes,  3  Sim.  2  Md.  Ch.   25;  Owens  v.  Miller,    29 

286,   301;    Ford  v.  White,   16  Beav.  Md.  144;  Johnston  ▼.  Canby,  29  Md. 

120,    123;   Wood  worth  t.  Guzman,  1  211;  Lambert  r.  Nanny,  2  Munf.  196; 

CaL   203;  Fair  v.  Stevenot,   29  Cal.  Gibbes  ▼.  Cobb,  7  Rich.  Eq.  54;  Nel- 

486;  Mahoney  v.  Middleton,  41   Cal.  son  v.  Dunn,  15  Ala.  501;  Harrington 

41,  50;  Galland  V.  Jackman,  26  Cal.  79,  v.  Allen,  48  Miss.  493;  Smith  v.  Net- 

87;  85  Am.  Dec.  172;  Lawton  v.  Gor-  ties,  13  La.  Ann.  241;  Myers  v.  Ross, 

don,  37  Cal.  202;  Thompson  iv.  Pioche,  3  Head,  60;  Underwood  v.  Ogden.  6 

44  Cal.  SOS,  516;  O'Etourke  ▼.  O'Con-  B.    Mon.  606;  Forepaugh  ▼.  Appold, 

nor,  39  Cal.  442,  446;  Smith  v.  Yule,  17  B.  Mon.  625;  Sparks  v.  State  Bank, 

31  Cal.  180;  89  Am.  Dec  167;  Beal  v.  7  Blackf.  469;  Farmers' Bank  v.  Bron- 

Gordon.  55  Me.  482;  Copeland  v.  Cope-  son,  14  Mich.  361;  Baker  ▼.   Mather, 

land,  28  Me.  525;  Hart  v.  Farmers' and  25  Mich.  51;  Bayliss  v.  Young,  51  111. 

Mechanics'  Bank,  33  Vt.  262;  Day  v.  127;  Gilbert  v.  Jess,  31  Wis.  IJO;  FhI- 

Clark,  25  Vt.  397.  402;  Tucker  v.  Til-  lass  ▼.  Pierce,  30   Wis.  443;  Bell  v. 
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These    exceptiocal    states  are  Ohio  and    North    Caro- 
lina. 

§  760.  Purchaser  in  Good  Faith  with  Apparent  Bee- 
ord  Title  from  a  Orantor  Charged  with  Notice  of  a  Prior 
Unrecorded  Conveyance.  —  This  rule  is  of  very  easy  ap- 
plication under  all  ordinary  circumstances  between  two 
consecutive  deeds  or  mortgages  where  the  second  is  re- 
corded before  the  first.  Circumstances  may  arise  which 
present  questions  of  great  intricacy  and  difficulty,  and 
occasion  perhaps  a  conflict  of  judicial  opinion.  A  grantee 
or  mortgagee,  being  a  purchaser  in  good  faith,  and  hold- 
ing a  record  title  which  appears  perfect,  may  really  have 
no  title  because  a  grantor  or  a  mortgagor  in  the  chain  of 
title  had  knowledge,  when  he  took  the  conveyance  to 
himself,  of  a  prior  unrecorded  deed  or  mortgage,  which 
was,  however,  recorded  before  his  own  deed  or  mortgage 
to  his  own  grantee.  The  essential  facts  giving  rise  to 
such  a  question  are  as  follows:  A  gives  a  deed  to  B,  which 
for  a  while  is  unrecorded.  A  subsequently  conveys  the 
same  land  to  C,  who  pays  a  valuable  consideration,  but 
who  has  actual  notice  of  B's  prior  deed,  and  C  puts  his 
deed  on  record  first.  B  then,  after  the  recording  of  C's 
deed,  puts  his  own  prior  deed  on  record.  After  the  record 
of  B's  deed,  C  conveys  the  land  to  D,  who  pays  a  valuable 
consideration,  and  has  no  actv4il  notice  of  B's  deed,  and 
only  the  constructive  notice  given  by  the  record.  The 
facts  might  be  varied  by  supposing  mortgages  in  place  of 
deeds.     Which   has  the   priority,  B  or  D?    There  are 

Thomas,  2  Iowa,  384;  Enfflisb  t.  Wa-  the  precedence  acquired  by  the  earlier 

plea,  13  Iowa,  67;  Coe  v.  vVinterSb  16  record  of  a  eabsequent  conveyance  or 

lowB^    481;    Sims  ▼.   Hammond,    33  mortgage.     It  baa  already  been  shown 

Iowa,    368;    Musgrove  ▼.   Bonser,    6  {arUe,  §  722)  that  in  Ohio  a  docketed 

Or.  313;  20  ^m.  Kep.  737.     [See  also  judgment  has  precedenoe  over  a  prior 

TolbertT.  Horton,  31.Minn.  618;  Mael-  unrecorded     mortgage:      Bercaw     v. 

ler  V.  Brigham,  63  Wis.  173.]    Excep-  Cockerill,  20  Ohio  St.  163;  Bloom  v. 

tfoni.-  In  Ohio  and    North  Carolina,  Noggle,  4  Ohio  St.  46;   May  ham  t. 

the  oourts  have  held,  in  construing  the  Coombs,  14  Ohio,  428;  Stansell  v.  Rob- 

lomewhat   special    language    of    the  erts,  13  Ohio,  148;  42  Am.  Deo.  193; 

local   Btatat^   that  notice,    whether  Robinson   v.  Willoughby,    70  N.    0. 

aetnal  or  coostractive,  of  a  prior  un-  358;  Fleming  ▼•  Burgin,  2  Ired.  £q. 

recorded  instrument  shall  not  affect  684. 
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earlier  decisions  which  give  the  precedence  to  D.*  These 
decisions,  however,  have  been  overruled  in  the  same  states 
in  which  they  were  given,  and  it  is  now  settled  by  an 
overwhelming  weight  of  authority  that  B  would  have  the 
precedenoe  over  D.  It  is  plain  that  C  got  no  title  by  bis 
first  recording,  because  he  had  actual  notice.  When  G 
conveyed  to  D,  if  B's  deed  had  not  then  been  on  record, 
and  D  had  put  his  own  deed  on  record  before  B's  deed 
was  recorded,  D  would  have  obtained  the  title.  But  the 
record  of  B's  deed  prior  to  the  conveyance  to  D  cut  ofiF 
the  latter's  precedence,  because  D  could  claim  nothing 
from  C's  fivBt  record,  by  reason  of  C's  having  actual 
notice.*    This  result  evidently  rests  upon  the  fact — and 

'  Connectiout  ▼.  Bradish,  14  Mms.  consequence  of  actual  knowledge  of 
206,  303;  Trull  t.  Bigelow,  16  Mass,  the  prior  deed,  C  bad  but  a  Yoidable 
406;  8  Am.  Dec  144;  G-lidden  ▼.  Hunt^  title;  and  not  in  his  own  rights  be- 
24  Pick.  221;  Ely  ▼.  Wilcox,  20  Wis.  cauae,  before  he  took  hia  deed,  B'a 
623,  530;  91  Am.  Dec.  436;  and  see  2  deed  was  on  record,  and  was  oonstruct- 
Lead.  Cas.  Eq.,  4th  Am.  ed..  Am.  ive  notice  to  him  of  the  prior  convey- 
notea,,40,  41,  212.  The  reason  given  ance  to  B  from  A,  under  whom  hu 
is,  that  D,  on  taking  his  deed  or  mort-  title  is  derived.  Bat,  in  such  a  case, 
gage,  and  on  making  search,  would  if,  before  B  recorded  his  deed,  O  bad 
Snd  an  unbroken  cham  of  record  tiUe  conveyed  to  D  without  actual  notice, 
from  himself  through  C  up  to  A,  and  then  D,  having  neither  actual  nor  con- 
that  he  was  under  no  obligation  to  go  strnctive  notice  of  the  prior  deed, 
out  of  such  a  chain  of  record  title,  and  would  take  a  good  title.  And  aa  D, 
March  for  deeds  or  mortgases  to  per*  in  such  case,  would  have  an  indefea- 
sons  by  or  through  whom  he  did  not  sible  title  himself  against  B's  prior 
derive  his  title.  deed,  so,  as  an  incident  to  the  right  of 

*  ]  Jones  on  Mortgages,  sees.  574,  property,  he  could  convey  a  good  and 

575;  Flynt  t.   Arnold,   2  Met.   619;  indefeasible  title  to  any  other  person, 

Mahoney  v.  Middleton,  41  Cal.  41,  50;  although    such  grantee  should    have 

Fallass  v.  Pierce,  30  Wis.  443;  English  full  notice  of  the  prior  conveyance 

T.  Waples,  13  Iowa,  67;  Sims  v.  Ham-  from  A  to  B.     Such  purchaser,  and  all 

mond,  33  Iowa,  36S;  Van  Rensselaer  claiming  under  him,  would  rest  on  D's 

V.  Clark,  17  Wend.  25;  31  Am.  Deo.  indefeasible  title,  unaffected  by  any 

280;  Jackson  v.  Post,  15  Wend.  588;  earl^  defect  of  title,  by  want  of  regis- 

Bing  V.  Steele,  3  Keyes,  450;  Schutt  tration,  which  had  ceased  to  have  any 

V.  I^ge,  6  Bar b.  373;  Goelet  v.  Mc-  effect  on  the  title,  by  a  conveyanoe  to 

Manus,    1    Hun,   306.     In    Flynt  v.  D  without  notice,  from  one  having  a 

Arnold,  2  Met  619,  Shaw,  G.  J.,  said:  good  apparent  record  title."    Shaw, 

"Suppose,  for  instance,  A  conveys  to  O.  J.,  criticises  the  earlier  Massachu- 

B,  who  does  not  immediately  record  setts  cases,  and  adds  some  very  valu- 

his  deed.     A  then  conveys  to  C,  who  able  remarks  upon  the  general  policy 

haa  notice  of  the  prior  unregistered  and  operation  of  the  recording  acts, 

deed  to  B;  O'a  deed,  though  first  re-  and  the  duties  of  purchasers  in  searoh* 

corded,  will  be  postponed  to  the  prior  ins  the  records.    The  New  York  case 

deed  to  B.     Then,  suppose  B  puts  his  of  V an  Kensselaer  v.  Clark,  17  Wend, 

deed  on  record,  and  afterwards  O  con-  25,  31  Am.  Dec.  280,  is  a  leading  an* 

veys  to  D.     If  the  above  views  are  thority  in  support  of  the  proposition 

correct,  D  could  not  hold  against  B;  contained  in  the  text,  and  has  been 

not  in  the  right  of  0,  because,  in  followed  by  all  the  other  deciaiona  in 
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there  all  of  the  decisions  place  it— ^ that  G  took  with 
actual  notice,  and  so  could  acquire  no  precedence  by  his 
earliest  record.     If  this  fact  were  otherwise,  if  G  had  no 
notice  and  first  put  his  deed  or  mortgage  upon  record,  he 
would  then  clearly  obtain  a  perfect  title  or  superior  lien 
over  B's  prior  but  unrecorded  deed.    That  being  the  case, 
and  C  having  obtained  an  indefeasible  title,  if  he  should 
,  then  convey  to  D,  who  had  notice,  the  latter,  by  virtue  of 
another  settled  rule,  would  succeed  to  hu  grantor's  rights, 
and  also  acquire  a  like  perfect  title,  as  Chief  Justice  Shaw 
expressly  states  in  the  passage  quoted.     The  same  would 
be  true  in  the  succession  of  purchasers,  each  obtaining  a 
record  but  each  affected  with  notice.    As  soon  as  any  one 
in  the  series  purchases  for  value  and  without  notice,  and 
places  his  conveyance  upon  record,  he  acquires  a  title  or 
lien  secure  as  against  the  earliest  unrecorded  deed  to  B. 
This  necessarily  leads  to  another  most  important  rule 
concerning  notice  in  connection  with  recording,  and  the 
extent  to  which  a  record  is  constructive  notice  to  subse- 
quent purchasers  and  encumbrancers. 

the  same    state.      In    Mahoney   t.  and  all  of   th«ir  oonveyanoet  being 
MiddletoB,  41  OaL  41,  tbe  supreme  recorded,  yet  then,  if  B  should  record 
coart  of  OUifomia  si^aarely  meets  tbe  bis  deed  before  the  last  erantee  with 
question,  and  decides  in  full  accordance  knowledge,  and  Z  shonld  make  con- 
with  the  foregoing  Massachusetts  and  veyance,  the  purchaser  from  Z  would 
New  York  cases.    The  same  rule  ap-  be  bound  to  take  notice  of  B's  right, 
plies,  not  only  to  one,  but  to  any  nnm«  and  of  the  relations  existing  between 
Derof  saccessi^e  grantees  and  grantors  him  and  all  the  subsequent  purchasers 
who  hare  put  their  conveyances  on  from  C  to  Z,  inclusive.     And  in  the 
record,  but  who  have  had  notice  of  a  same  case,  if  Z  should  sell  to  a  pur- 
prior  unrecorded  deed  or  mortgage,  or  chaser  in  good  faith  for  value  from 
who  have  not  paid  a  valuable  con-  him,  yet  if  B  should  get  his  convey- 
Bideration.      In    the    recent    case    of  ance  recorded  before  that  of  such  pur- 
FalUss  T.  Pierce,  30  Wis.  443,  Dixon,  chaser,  his  title  would  be  preferred, 
0.  J.,  discussing    the   same  general  because  of  such  first  record.     And  it  is 
question,  and  adopting  the  same  sup-  manifest  that  the  same  result  would 
position  as  that  given  in  the  text  and  follow  if  in  the  case  supposed  none  of 
lued  by  Shaw,  C.  J.,  said:  "If,  in  the  the  subsequent  grantees,  from  C  to  Z, 
cue  supposed,  C  took  his  deed  with  inclusive,  paid  any  valuable  considera- 
luiowleuge  of  the  prior  conveyance  to  tion  for  the  land,  or,  if  in  the  case  of 
Bf  and  had  then  conveyed  to  D,  who  each  successive  grantee,  his  title  was 
had  like  knowledge,  and  D  should  con-  defective  and  invalid  as  against  B, 
^ey  to    EI,   and  so  on,   conveyances  either  by  reason  of  his  knowledge  of 
ihoald  be  executed  to  the  end  of  the  B's  title,  or  because  he  was  a  mere 
^phabet,    each    subsequent    grantee  volunteer,    paying    no    consideration 
having  knowledge  of  B's  prior  right,  whatever  for  the  conveyance. " 
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S  761.    Break  in  the  Record  Title— When  Purchaser  is 
still  Charged  with  Notice  of  Prior  Unrecorded  Title.  —  A 

purchaser  or  encumbrancer  is  not,  in  general,  bound  to 
search  the  records  for  encumbrances  as  against  a  title 
which  does  not  appear  on  the  record.  From  the  general 
policy  of  the  recording  acts  to  protect  purchasers  and  en- 
cumbrancers against  prior  unrecorded  deeds  and  mort- 
gages, it  necessarily  follows  that  the  title  upon  record,  in 
the  absence  of  notice  aliunde^  is  the  purchaser's  protec- 
tion. As  has  been  shown  in  the  section  upon  notice,'  the 
record  of  a  conveyance  or  of  a  mortgage  is  a  constructive 
notice  to  those,  and  to  those  only,  who  must  trace  their 
title  from  or  through  the  grantor,  or  the  mortgagor  by 
whom  the  deed  or  mortgage  was  executed.  If  there  is  a 
break  in  the  chain  of  record  title,  the  records  will  not 
enable  the  purchaser  to  supply  the  missing  links  and  to 
connect  the  broken  parts  by  any  systematic  search.  If 
a  purchaser  has  traced  the  title  by  the  records  regularly 
up  or  down  to  A,  and  the  record  does  not  show  the  title 
out  of  A,  then  the  statutes  render  A's  title  a  protection 
to  the  purchaser  under  it.  As  a  general  rule,  therefore, 
if  the  records  show  a  regular  chain  of  conveyances  from 
A  to  B,  from  B  to  C,  the  record  of  a  mortgage  or  deed  of 
the  same  land  from  B,  prior  to  the  date  of  the  conveyance 
by  which  he  received  the  title  from  hie  grantor^  A,  would 
not  affect  a  purchaser  or  mortgagee  from  C  with  notice.* 

'  See  supra,  §  65S.  from  Greetily'e  execnton  wm  given  to 
*  Page  V.  Waring,  76  N.  Y.  463,  the  plaintiff  and  recorded.  "This  it 
467-469;  Cook  v.  Travis,  20  N.  Y.  the  chain  of  the  plaintiff's  title,  upon 
400;  Farmers'  Loan  ft  T.  Co.  t,  which  he  bases  bis  right  to  recover, 
Maltby,  8  PftigOf  361;  Loaey  v.  Simp-  and  if  there  was  nothing  to  break  this 
•on,  11  N.  J.  Eq.  246;  Calder  v.  Chap-  chain,  his  right  woald  be  plain  enough. * 
man,  62  Fa.  St.  359;  91  Am.  Dea  163;  The  following  is  the  chain  of  defend* 
Wine  V.  McDowell,  Walk.  Ch.  175.  ant's  title:  In  1861,  Peter  Poillon 
The  late  ease  of  Page  v.  Waring,  76  gave  a  deed  of  the  same  land  to  (>old« 
N.  Y.  463,  clearly  illustrates  this  rule,  smith,  which  was  recorded  immedi- 
The  controversy  was  between  two  ately.  In  1862,  Goldsmith  gave  a 
titles.  Peter  Poillon  owned  the  land  deed  of  an  undivided  half  of  the  land 
in  1827.  In  1827  he  gave  a  deed  of  it  to  Marks,  which  was  recorded  in  Sep- 
to  one  Hart,  but  this  deed  was  not  re«  tember  of  that  year.  In  March,  1S63, 
corded  until  1864.  In  1830,  Hart  eze-  Goldsmith  and  Marks  gave  a  deed  of 
cnted  a  deed  to  one  Greenly  which  was  the  land  to  Morton,  which  was  re- 
recorded at   once.     In   1863,  a   deed  corded  during  the  same  uionth.    In 
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Notwithstanding  the  generality  of  this  rule,  a  purchaser 
or  encumbrancer  may  be  bound  to  search  for  encum- 
brances as  against  a  title  not  appearing  of  record,  and 
may  therefore  be  affected  with  notice   by  such  encum- 
brances.    Thus  in  the  case  last  supposed,  if  before  the 
conveyance  to  B  from  A,  B  had  held  some  estate,  legal 
or  equitable,  which  was  a  mortgageable  interest,  though 
not  the  legal  fee,  and  had  given  a  mortgage  while  hold- 
ing such  estate,  which  was  put  on  record,  the  mortgage 
being  executed  and  recorded  before  he  received  the  deed 
of  the  fee  from  A,  then  if  the  purchaser  from  C  had 
notice  of  the  fact  that  B  held  such  an  estate,  he  would 
be  bound  to  search  the  records  for  any  mortgage  made 
by  B  while  holder  thereof,  and  would  be  affected  with 
constructive  notice  by  the  record  of  such  a  notice.    The 
equitable  estate  of  a  vendee  in  possession  under  an  execu* 
tory  contract  for  sale,  even  in  states  where  the  contract 
is  not  to  be  recorded,  and  even  when  it  is  verbal,  is  such 
a  mortgageable  interest;  and  if  the  vendee  gives  a  mort- 
gage which  is  recorded  before  he  obtains  a  conveyance  of 
the  fee,  a  purchaser  who  has  notice  of  his  prior  equitable 
interest  must  search  for  the  mortgage;  it  would  take  pre- 

IS09,  Morton  eoaweyed  to  Fox,  and  derived  from  Hart  that  wonld  be  good 
immediately  after,  Fox  to  the  defend-  as  against  the  defendant:  Cook  v. 
ant^  both  deeds  being  immediately  Travis,  20  K.  Y.  400.  And  it  mat- 
put  on  record.  "ItwUl  be  seen  that  ters  not  that  all  the  deeds  in  the 
the  defendant  has  a  regular  chain  of  plaintiff's  chain  were  recorded  before 
title  from  Poillon,  and  that  all  the  the  conveyance  by  Morton  to  Fox, 
deeds  of  his  claim,  down  to  and  in-  and  by  Fox  to  the  defendant;  because 
eluding  the  deed  to  Morton,  were  re-  if  Morton  was  protected  by  the  re- 
corded before  the  deed  from  Poillon  to  oording  act,  and  had  good  title  under 
Hart  was  recorded;  and  this  priority  such  act,  then  the  persons  taking  title 
upofi  the  records  presents  the  (jnestion  under  him  were  also  protected:  Web- 
to  be  considered  in  determinmg  the  ster  v.  Van  Steenbergh.  46  Barb.  21 1 ; 
rights  of  the  parties."  Earl,  J.,  said  Wood  v.  Chapin,  13  N.  T.  509;  67  Am. 
(p.  468):  <*It  matters  not  that  the  Dec.  62;  Hooker  v.  Pierce,  2  Hill,  650." 
oeed  from  Hart  to  Greenly  was  re«  After  quoting  the  sections  of  the  stat* 
eorded  before  the  deeds  in  the  defend*  utes,  he  adds:  '*  Under  these  acts  the 
ant*s  chain  of  title;  because  if  the  unrecorded  deed,  though  prior  in 
defendant,  by  reason  of  the  record  of  date,  has  no  effect  as  to  the  subse- 
the  deeds  under  which  he  holds,  has  quenfe  deed  first  recorded,  and  the 
priority  over  the  deed  to  Hart,  and  a  subsequent  deed  conveys  the  title  as 
title  good  as  against  that  deed,  then  if  the  first  deed  had  not  been  exe« 
there  is  a  break  in  the  plaintiff's  onted:  Hetael  ▼.  Barber,  69  N.  Y.  !• 
chain  of  title^  and  no  title  could  be 


§  762  BQUITY  JUEISPBUDENGB*  1063 

cedence  over  his  own  conveyance  or  encumbrance.*  The 
notice  of  such  mortgageable  interest  might  be  actual  or 
constructive;  and  an  example  of  the  latter  kind  would  be 
that  given  by  recitals  in  a  deed  through  which  the  subse- 
quent purchaser  must  derive  his  title.'  What  is  notice, 
in  its  various  forms  and  species,  has  been  considered  in 
a  former  section.* 

§  762.    ni.  Oood  Faith  Necessary.— The  most  general 
statement  of  the  doctrine  describes  the  purchase  as  one 
made  in  good  faith  for  a  valuable  consideration  and  with- 
out notice.    It  is  true  that  in  most  instances  the  want  of 
good  faith  consists  in  the  completion  of  the  purchase  after 
the  party  has  been  charged  with  notice,  for  such  conduct 
is  regarded  by  equity  as  constructively  fraudulent.*    The 
requisite  of  good  faith  extends  much  further.     A  pur- 
chaser may  part  with  a  valuable  consideration,  may  have 
no  notice  of  any  opposing  claim,  and  yet  lack  the  good 
faith  which  is  essential  to  render  his  position  a  protec- 
tion, and  his  defense  available.     It  is  an  elementary  doc- 
trine, therefore,  that,  independently  of  notice  and  valuable 
consideration,  any  want  of  good  faith  on  the  purchaser's 
part,  any  inequitable  conduct  of  his,  such  as  fraud  com- 
mitted in  the  transaction  against  his  own  immediate  ven- 
dor or  grantor,  or  a  participation  in  an  intended  fraud 
against  the  creditors  of  his  vendor  or  grantor,  or  his  ob- 
taining the  transfer  through  misrepresentations  or  con- 
cealments which  are  inequitable,  although  not  amounting 
to  positive  fraud,  and  the  like,  will  destroy  the  character 
of  a  bona  fide  purchase,  and  defeat  the  protection  other- 

'  Crane  t.  Tamer,  7  Hon,  357;  af-  under  a  contraot  for  the  sale  of  the 

firmed  67  N.  Y.  437.  land,  the  purchaser  would,  by  aneh 

'  Crane  v.  Turner,  7  Hun,  357;  67  recital,  be  charged  with  notice  of  B'l 

N.  Y.  437.     Thus  the  subsequent  pur*  equitable  interest,  and  that  it  was  a 

chaser  or  encumbrancer  must  derive  mortgageable  interest,  and  wooM  be 

his  title  not  only  through  the  deed  bonnd    to    search  for    encumbrances 

from  B  to  C,  but  also  through  that  created  by  B  during  the  entire  period 

from  A    to    B.     If    the  latter  deed  while  he  was  in  possession  by  virtne  of 

•honld    contain    a    recital    that    the  his  equitable  interest  as  stated  by  the 

grantee  B  had  been  in  possession  of  recital. 

the  land  for  a  certain  period  of  time        '  See  anle,  sec.  V.,  S§  591^761 
prior  to  the  execution  of  the  deed,        *  See  antef  §  591. 
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wise  given  to  it.  The  party  claiming  to  be  a  bona  fide  par- 
chaser  must  come  into  a  court  of  equity  with  absolutely 
clean  hands.^ 

§  763.  Third.  Effects  of  a  Bona  Fide  Purchase  as  a 
Defense.  —  Having  explained  the  rationale  of  the  doctrine, 
and  ascertained  what  elements  enter  into  the  conception 
of  a  bona  fide  purchase,  I  pass  to  consider  with  somewhat 
more  of  detail  the  effects  which  it  produces  by  way  of  a  de- 
fense in  equitable  suits, — the  protection  which  it  affords 
to  a  defendant*  Pursuing  the  order,  already  mentioned, 
adopted  by  Lord  Westbury,  the  various  cases  in  which 
the  defense  will  prevail  may  be  collected  into  three  classes: 
1.  Where  the  holder  of  a  legal  estate  appeals  to  the  auxil- 
iary jurisdiction  of  equity  for  relief;  2.  Where  the  holder 
of  an  equitable  estate  seeks  relief  against  a  subsequent 
purchaser  of  the  legal  estate,  or  against  a  purchaser  of  a 
subsequent  equitable  estate  who  has  obtained  the  legal 
estate;  8.  Where  the  holder  of  a  mere  "  equity/'  or  right 
to  some  distinctively  equitable  relief,  as  distinguished 
from  an  equitable  estate,  seeks  to  enforce  it  against  a  sub- 
sequent purchaser  of  either  a  legal  or  an  equitable  estate. 

§  764.  I.  Suits  by  Holder  of  the  Legal  Estate  under  the 
Auxiliary  Jurisdiction  of  Equity.  —  As  cases  falling  within 
this  class  are  very  infrequent  in  the  United  States,  no  de- 
tailed discussion  seems  to  be  necessary.  The  kinds  of 
suits  embraced  within  the  term  "auxiliary  jurisdiction''  as 
here  used  are  those  for  discovery  proper,  those  for  the  de- 
livery  up  of  title  deeds  in  connection  with  discovery,  those 
to  prevent  a  defendant  in  ejectment  from  setting  up  out- 

*  Cram  ▼•   Mitchell,   1    Sftnd.   Ch.  seonred  by  a  mortgage  that  TitiatM 

851.      There  are  some  old  cases  in  the  defense  of  a  bona  fde  purchase  by 

which  a  so-oalled  bona  Jide  purchaser,  the  mortgagee,  and  permits  an  equity, 

through  fraud  or  riolence,  was  pro-  even  though  latent,  to  prevail:  Smith 

tected:    See  Culpepper's  Case,  cited  t.  Lehrman,  85  Ala.  894;  Meyer  Bros, 

in  Sanders  T.  l>eligne,  Freem.  Ch.  123;  ▼.  Cook,  85  Ala.  417.] 
Fagg*s  Case,  cited  in  2  Vem.  701;  1        *  [The  defense  of  a  6oiia/(i«  purchase 

Cas.   Ch.   68;    Harconrt  ▼•   Knowel,  for  a  valuable  oousideratiou  and  with* 

cited  in  2  Vem.   159;  but  they  have  out  notice    is  available    against  the 

long  been  overruled:    See  Carter  v.  United  States:  Colorado  Coal  Co.  ▼. 

Carter,   8  Kay  k.  J.   617.   636,   637;  United  Sutes,  123  (J.  S.  813;  United 

Zollman  v.  Moore,  21  Gratt.  313»  821.  States  ▼•  Minor.  29  Fed.  Rep.  134] 
[So  if  there  be  any  usury  in  the  debt 
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standing  terms  to  defeat  the  actioni  and  those  to  perpeta- 
ate  testimony.  It  has  been  settled  from  an  early  day  that 
no  suit  for  a  discovery  can  be  maintained  by  the  holder  of 
the  legal  estate  in  order  to  assist  bim  in  maintaining  his 
title  against  a  bona  fide  purchaser  of  an  equitable  estate, 
further  than  as  to  facts  relevant  to  the  question  whether 
the  defendant  had  notice.  After  such  purchaser  has  suf- 
ficiently denied  notice,  he  will  not  be  compelled  to  make 
discovery  in  aid  of  plaintifif's  title.*  It  is  equally  well 
settled  that  the  holder  of  the  legal  estate  cannot  compel 
a  delivery  up  of  the  title  deeds  by  a  bona  fide  purchaser 
of  an  equitable  estate  —  for  example,  an  equitable  mort- 
gagee —  even  though  some  other  relief,  such  as  a  fore- 
closure, may  have  been  granted.'    The  defense  likewise 

^  Burlaoe  t.  Cooke,  Freem.  Ch.  24,  lor  Sngden);  Heath  t.  Crealock,  L.  R. 
per  Lord  Nottingham;  Parker  ▼.  Blyth«  10  Gh.  22,  28  (a  mortgagor,  £raadii- 
more.  Free.  Gh.  58,  per  Sir  John  Trev-  lently  concealing  the  fact  of  the  out- 
er, M.  R.;  Basset  V.  Nos  worthy,  Gas.  standing  mortgage,  which  had  coareyed 
t.  Finch,  102;  2  Lead.  Gas.  £q.  1,  per  the  legau  estate,  sold  and  conveyed  the 
Lord  Nottingham  (this  is  the  lead-  property  to  the  defendant  and  handed 
ing  case.  An  heir  at  law  sued  a  pur-  over  the  title  deeds.  The  prior  mort- 
cbaser  from  a  devisee  of  plaintifiTs  gagee  sues  for  a  foredosnre  and  a  deliv- 
ancestor  seeking  to  discover  a  revoca-  ery  np  of  the  deeds.  While  the  fore- 
tion  of  the  will,  and  also  to  set  aside  closure  was  granted,  the  other  relief 
certain  outstanding  terms  which  de-  was  refused.  It  should  be  noticed 
feudant  bought  in  order  to  protect  his  that  the  defendant,  although  receiving 
equitable  title.  The  defense  of  bona  a  conveyance  purporting  to  transfer 
Jide  purchase  was  sustained  against  the  legal  estate,  only  obtained  an  equi- 
both  reliefs);  Jerrard  v.  Saunders,  2  table  estate,  since  the  lejc;al  estate  had 
Ves.  187,  454,  per  Lord  Loughborough  already  been  vested  in  the  prior  mort- 
(a  bill  for  discovery  onlv).  gagee,  the  plaintiff;  also  that  the  de- 

*  Wallwyn  v.  Lee,  9  Ves.  24  (a  life  lense  of  6ona ^cfe  purchase  nnder  these 

tenant    mortgaged    property  in    fee,  circumstances    did  not    prevent   the 

fraudulently  concealing  the  fact  of  his  main  relief  of  a  foreclosure);  Waldy  v. 

mere  life  estate  and  pretending  to  be  Gray,  L.  R.  20  Eq.  238.  See,  however, 

owner  in  fee,  and  delivered  the  title  Newton  v.  Newton,  L.  R.  6  Eq.  135; 

deeds  to  the  mortgagee.     On  his  death  L.  R.  4  Gh.  143,  where,  under  the  spe- 

tbe  remainderman  sued  for  a  discov-  cial  facts.  Lord  Romilly  drew  a  ais- 

ery  and  to  have  the  deeds  surrendered,  tinction,  and  ordered  the  deeds  to  be 

Lord  Eldon  sustained  the  defense  of  surrendered.      The  opinion  of    JLiord 

bona  Jide  purchase);  Joyce  v.  De  Mol-  Hatherley  in  this  case  on  appeal  if 

eyns,  2  Jones  ft  L.  374  (an  heir  at  law  valuable  as  drawing  the  line  between 

of  a  deceased  owner  obtained  posses-  the  cases  of  successive  eonities  where 

sion  of  the  title  deeds,  and  deposited  the  priority  is  determinea  by  order  of 

them  with  bankers  as  security  by  way  time,  and  the  cases  where  the  pnr- 

of  equitable  mortgage  for  a  loan.    The  chaser  of  a  subsequent  equitable  ettaU 

real  title  was  in  a  devisee  from  the  de-  may  set  np  the  defense  of  bona  Jidt 

ceased  owner.    A  suit  was  brought  on  purchase.    [Since  the  passage  of  the  ju- 

behalf  of  the  devisee  to  compel  a  de-  dicature  act  in  England,  these  roles 

livery  up  of  the  deeds  by  the  bankers,  have  been  modified.   The  chancery  di- 

but  the  relief  was  refused  by  Ghancel-  vision  of  the  high  court  of  justice  now 
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prevaila  in  suits,  unknown  in  this  country,  brought  bj 
the  legal  owner  against  a  defendant  who  has  been  sued  in 
ejectment,  to  restrain  the  latter  from  setting  up  old  out- 
standing legal  terms,  in  order  to  defeat  a  recovery  in  such 
action,  and  to  set  aside  those  terms.^  Finally,  it  has  been 
said  that  the  defense  of  bona  fide  purchase  is  sufficient  to 
defeat  a  suit  for  the  perpetuation  of  testimony;  but  with 
respect  to  the  correctness  of  this  conclusion  there  is  at 
least  some  doubt.' 

§  765.    Exceptions  and  Limitations.  — There  are,  how- 
ever, well-considered  and  authoritative  decisions,  in  which 
the  defense  has  not  been  permitted  to  prevail  against  the 
holder  of  the  legal  estate  suing  for  relief.    Although  these 
decisions  were  not  in  express  terms  placed  by  the  judges 
rendering  them  upon  the  ground  now  mentioned,  yet  the 
general  doctrine  upon  which  they  can  alone  be  sustained 
and  harmonized  with  the  current  of  authority  is  that 
first  explained  by  Lord  Westbury,  and  already  stated.* 
Where  the  suit  is  one  belonging  to  the  concurrent  juris- 
diction of  equity  and  law,  and  is  brought  by  the  holder 
of  a  legal  title  to  obtain  a  relief  purely  legal,  the  defense 
of  bona  fide  purchase  will  not  prevail,  because  it  would 
not  prevail  at  law,  and  to  allow  it  in  equity  would  simply 
be  an  abdication  of  its  rightful  jurisdiction  by  a  court  of 
equity,  and  a  putting  the  plaintiff  to  the  unnecessary  ex- 
pense and  delay  of  a  second  action  at  law.    Such  suits 
especially  are  those  brought  to  establish  and  recover 
dower,  and  those  brought  to  establish  tithes  in  England.* 

has  jnrisdictioii,  on  the  application  of  chaser  from  making  a  discovery  which 

the  legal  owner  of  title  deeds^  to  order  shall  undermine  hu  title  do  not  seem 

them  to  be  delivered  np  by  a  par-  to  apply  to  a  mere  suit  for  the  perpet- 

chaser  for  value  without  notice:  Cooper  nation  of  testimony.     Bechinall  ▼.  Ar« 

▼.  Vesey,  L.  R.  20  Ch.  Div.  611;  see  nold^  1  Vera.  354,  and  Jerrard  v.  Saun- 

also  the  qnotatioa  from  the  opinioa  ia  ders,  2  Ves.  454,  458  (a  dictum  of  Lord 

Ind,  Coope,  &  Co.  ▼.  Emmerson,  L.  R.  Loashborongh),  either  sustain  or  seem 

12  App.   G.  300,  cited  ante,  vol.  1,  to  nivor  the  defense;  per  et>fUra,  see 

§  200,  where  the  changes  affected  by  Dnrsley  ▼.  Fitzhardinge,  6  Ves.  251, 

the  judicature  act,  and  the  reasons  263,  264,  per  Lord  Eldon.  Bee  Coopers' 

therefor,  are  fnlly  stated.]  £q.  PI.  56,  57,  283,  287. 

>  Basset  v.  Nosworthy,  Gas.  t.  Finch,  *  See  mpro,  §  742. 

102;  Golebom  t.  Alcock,  2  8im.  552.  *  Williams  ▼.  Lambe,  S  Brown  Ch. 

*  The  reasons  which  shield  the  pur-  263,  per  Lord  Thurlow  (dower);  Col- 
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Whatever  difference  of  opinion  there  may  he  as  to  the 
correctness  of  this  limitation,  it  is  fully  settled  in  Eng^ 
land,  independently  of  any  statutes  concerning  registra- 
tion, that  the  defense  of  bona  fide  purchase  cannot  avail 
to  defeat  a  suit  for  foreclosure  hrought  by  a  prior  legal 
mortgagee  against  a  subsequent  equitable  mortgagee  or 
purchaser  of  an  equitable  estate  who  has  paid  a  valuable 
consideration  without  notice  of  the  prior  mortgage.*  The 
system  of  recording  necessarily  hinders  the  operation  of 
this  particular  rule  in  the  United  States;  but  it  is  based 
upon  principle,  and  in  the  absence  of  recording  acts 
would  doubtless  be  adopted  by  our  courts. 

§  766.  II.  Suits  by  the  Holder  of  an  Equitable  Estate 
or  Interest  against  the  Purchaser  of  the  Legal  Estate.  — 
This  application  of  the  doctrine  includes  not  only  pur* 
chasers  who  receive  a  conveyance  of  the  legal  estate  at 
the  time  and  as  a  part  of  their  original  and  single  pur- 
chase, but  also  those  who,  having  originally  purchased 
and  acquired  merely  an  equitable  estate,  afterwards  ob- 
tain a  conveyance  of  the  outstanding  legal  title  from  the 
one  in  whom  it  was  vested.  It  has  even  been  extended 
to  such  purchasers  of  an  equitable  estate,  who  have  not 
yet  actually  acquired  the  legal  title,  but  who  have  the 
best  right  to  call  for  it.  Cases  in  which  this  last  phase 
of  the  doctrine  can  be  properly  applied  are,  from  the 
nature  of  our  modes  of  dealing  with  real  estate,  very  in- 
frequent in  the  United  States.    The  common  occasions 

lioB  ▼.  Archer,  1  Rass.  &  M.  284,  per  holds  the  oorreotnen  of  the  deeimoiu 

Sir  John  Leach  (tithes),  as  explained  and  the  noand  npon  which  they  are 

by  Lord  Westbnry  in  Phillips  ▼.  Phil*  rested:  1  Roper  on  Hnshandand  Wife, 

lips,  4  Do  Gex,  F.   k  J.  208,   217.  446;  while  Lord  St.  Leonards,  in  the 

These  decisions  themselves,  as  well  as  later  editions  of  his  work  on  vendors, 

the  principle  laid  down  by  Lord  West*  of  course  opposes  the  opinion  ctf  Lord 

bury,    do    not    stand    unchallenged.  Westbnry. 

Their  correctness  has  been  denied  by        ^  Heath  v.  Orealook,  L.  R.  10  Oh. 

some;  the  explanation  given  by  Lord  22,  28;  Waldy  ▼.  Gray,  L.  IL  SO  E^. 

Westbnry  has  been  rejected  by  others:  238;  Finch  ▼.  Shaw,  19  Beav.  fiOO;  at* 

See  Bowen  v.  Evans,  1  Jones  ft  L.  178,  firmed  mb  nom,  Colyer  t.  Finoh,  6  JS.  I* 

263;  Attorney-General  v.  Wilkins,  17  Cas.  905.     For  the  general  dootrise 

Beav.  285,  2^;  Payne  v.  Compton,  2  upon  which  such  cases  must  be  rested, 

Younge  ft  C.  457;  Blain  ▼.  Harrison,  as  laid  down  by  Lord  BomiUy,  see 

11  BL  884.    'Mr.  Roper  strongly  up*  quotation  sMprYi»  in  note  under  9  742. 
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for  a  resort  to  the  doctrine  in  England,  where  it  is  little 
afiected  by  statutes  of  registration,  are  the  cases  of  a  prior 
equitable  mortgage,  and  a  subsequent  sale  and  convey- 
ance  of  the  land  by  the  mortgagor,  he  concealing  the  fact 
of  such  existing  mortgage;  of  several  consecutive  mort- 
gages of  the  same  land,  the  later  ones  being  taken  in 
ignorance  of  the  earlier;  successive  conveyances  of  his 
equitable  estate  by  the  same  cestui  que  truetf  the  later  pur- 
chaser being  ignorant  of  the  earlier  transfer;  and  pur- 
chasers from  a  trustee  in  violation  of  his  trust.  In  the 
United  States  the  recording  system  has  greatly  modified 
the  practical  operation  of  the  doctrine,  since  the  defend- 
ant must  generally  show,  in  order  to  obtain  protection, 
that  he  has  recorded  the  instrument  by  which  his  title 
was  acquired.  With  this  additional  feature,  the  instances 
most  frequently  coming  before  the  American  courts  of 
equity  are  cases  of  a  prior  unrecorded  mortgage  and  a 
subsequent  recorded  conveyance,  a  prior  unrecorded  and 
a  subsequent  recorded  mortgage,  a  prior  contract  of  sale 
and  a  subsequent  recorded  conveyance  or  mortgage,  a 
prior  vendor's  lien  or  other  equitable  lien  and  a  subse- 
quent  recorded  conveyance  or  mortgage,  and  a  convey- 
ance by  a  trustee  of  land  subject  to  a  prior  trust,  the  trust 
being  more  often  constructive  or  resulting  than  express. 
The  case  of  a  prior  unrecorded  deed  purporting  to  convey 
the  legal  estate,  and  a  subsequent  recorded  deed  depend- 
ing wholly  upon  the  recording  acts,  does  not  belong  to 
the  equitable  jurisdiction. 

§  767.  Legal  Estate  Acquired  by  th^  Original  Par- 
chase.  — In  the  first  place,  it  is  the  very  central  portion 
of  the  doctrine,  to  which  all  others  have  been  additions, 
that  where  the  defendant  acquired  the  legal  estate  at  the 
time  and  as  a  part  of  his  original  purchase,  the  fact  of  his 
purchase  having  been  bona  fide  for  value  and  without  no- 
tice is  a  perfect  defense  in  equity  to  any  suit  brought  by 
the  holder  of  a  prior  equitable  estate,  lien,  encumbrancOi 
or  other  interest,  seeking  either  to  establish  and  enforce 

3  X^  JUB.— w 
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his  equitable  estate,  lien,  or  interest,  or  to  obtain  any 
other  relief  with  respect  thereto  which  can  be  given  by  a 
court  of  equity.'  A  mortgagee  of  land  may  be  a  bona  fide 
purchaser  within  the  meaning  of  the  general  doctrine. 
In  some  states  every  mortgagee,  subsequent  as  well  aa 
prior,  acquires  the  legal  estate  as  against  the  mortgagor. 
In  other  states,  although  mortgages  create  only  an  equi- 
table lien,  they  are  expressly  embraced  within  the  record- 
ing acts.'    The  doctrine  is  also  extended,  in  many  of  the 

>  8m  Basset  ▼.  Nosworthy,  2  Lead.  592;  Learned  ▼.  Triteh,  6  CoL  432; 
Gas.  Eq.,  4th  Am.  ed.,  1,  4,  and  notes;  Edwards  ▼.  Brown,  68  Tez.  829;  Rioh- 
Pilcher  t.  Rawlins,  L.  B.  7  Ch.  259,  ardson  t.  Haney,  76  Iowa,  101;  Vaa 
268,269,perJames,L.  J.;  WilloQghby  Bibber  ▼.  Reese,  71  Md.  608.1  Affomat 
t.  Willonghby,  1  Term  Rep.  763,  767,  an  mnrecorded  dfftajmmoK  Knight  ▼. 
per  Lord  Hardwioke,  and  other  oases  Dyer,  57  Me.  174;  99  Am.  Dee.  765; 
cited  sfite,  in  toI.  1,  under  1 200.  In  Cogaa  ▼.  Cook,  22  Minn.  137;  Hart  t. 
this  oonntrT,  it  mast  be  remembered  Farmers'  etc.  Bank,  33  Vu  252;  Bafley 
that  the  defense  ii  only  made  available  t.  Myrick,  50  Me.  171;  Newton  ▼. 
by  the  defendant's  having  first  nnt  his  McLean,  41  Barb.  285;  Koons  t. 
title  deed  npon  reoord.  The  following  Grooves,  20  Iowa,  373.  See,  however, 
are  some  iffitftra<iofif  merely  taken  Coipman  v.  Baccastow,  84  Pa.  St.  363; 
from  innnmerable  decisions:  A  howk  [Frmk  v.  Adams,  36  N.  J.  Eq.  485.] 
fidt  purchaser  from  a  trustee  of  land  AgaiaMt  an  unrecorded  fnoHgage: 
subject  to  a  ton9trucUv€  or  resulting  Parker  ▼.  Jones,  57  Qx,  204;  SaffoLd 
iruti  \m  protected  sg^inst  the  claims  of  ▼.  Wade's  Ez'r,  51  Ala.  214;  Williams 
the  beneficiaries:  Wilson  ▼.  Western  v.  Beard,  1  8.  0.  309.  Pwrtkaaen  pf 
eta  Co.,  77  N.  C.  445;  Bass  v.  Wheless,  tkaUtU^  ioften  protected:  Reed  ▼.  Gan- 
2Tenn.  Ch.  531;  Fahn  v.  Bleckley,  55  non,  3  Daly,  414  (trustee  to  whom 
Gra.  81;  Gray  v.  Coan,  40  Iowa,  327;  personal  property  had  been  oooTeyed 
Maxwell  v.  Campbell,  45  Ind.  360  uy  a  marriage  settlement  protected 
(purchaser  at  judicial  sale  by  a  gnar*  asainst  a  prior  unrecorded  mortgage 
man  is  protected  against  claims  by  the  of  the  same  chattels  given  by  the  ho^ 
wards);  [Gorman  v.  Wood,  68  Ga.  band);  Sleeper  v.  Chapman,  121  Maaa 
524;  Nidever  ▼.  Ayers,  83  CaL  39;  404  {bona  fide  assignee  of  a  chattel 
Johnson  ▼.  Sirmans,  69  Ga.  617;  Mc-  mortgage,  given  in  fraud  of  mortgagor's 
Niel  ▼.  Congregational  Soc,  66  Cal.  creditors,  protected  as  against  such 
105;  Priest  ▼.  Chouteau,  85  Mo.  398;  creditors);  Thomdike  v.  Hunt,  3  De 
55  Am.  Rep.  373.  .In  these  last  two  Ckz  &  J.  563.  [The  doctrine,  how- 
cases  the  doctrine  was  applied  to  the  ever,  does  not  apply  to  the  protection 
purchase  of  partnership  realty  stand*  of  a  purchaser  claiming  under  a  foi|^ 
ing  in  the  name  of  one  of  the  partners.]  deed.  Such  purchasers  are  in  no 
Against  prior  Hens:  Burchaiti  v.  Fair  better  position  than  if  they  had  pnr^ 
Haven,  48  Vt.  327  (attachment  lien);  chasedwith  notice:  Camp  v.  Carpenter, 
Beall  V.  Butler,  54  Ga.  43  (laborer's  52  Mich.  375;  Crawford  ▼.  Hoeft,  58 
lien);  Jones  ▼.  Lapham,  15  Kan.  540  Mich.  1 ;  Mc(>inn  v.  Tobey,  62  Mich. 
(equitable  lien).  Against  other  equitable  252;  4  Am.  St.  Rep.  848.] 
interests:  Eldridore  v.  Walker,  SO  111.  *  Haynsworth  v.  BischoS;  6  Rich. 
270;  Farmers'  Nat.  Bank  v.  Fletcher,  159;  Porter  v.  Green,  4  Iowa,  571; 
44  Iowa,  252;  Hardin  v.  Harrington,  Seevers  v.  Delashmutt,  11  Iowa,  174; 
11  Bush,  367;  Briscoe  ▼.  Ashby,  24  77  Am.  Dec.  139;Waiough  by  ▼.  Wil* 
Gratt.  454;  Carter  ▼:  Allan,  21  Gratt.  loughbv,  1  Term  Rep.  763,  per  Lord 
241;  ZoUman  v.  Moore,  21  Gratt.  313;  Hardwicke;  [Trentmanv.  El^dge,  98 
Campbell  v.  Texas  etc.  R.  R.  Co.,  2  Ind.  625;  Sweetzer  r,  Atterbury,  1(X> 
Woods,  263;  [Robbins  v.  Moore,  129  Pa.  St.  18;  Bigeey  ▼.  Jones,  114  Pa. 
III.  30;  Jasper  County  v.  Tavis,  76  St.  617;  Sweeney  r.  Bixler,  68  Alik 
MOi  13;  Jones  ▼.  Cathcart.  17  S.  C.  539.] 
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stated  at  leaBt,  to  assignments  of  mortgages,  the  assign- 
ment being  regarded  as  a  "conveyance/'  and  the  assignee 
as  a  '*  purchaser.''  It  should  be  observed  that  the  effect 
of  a  bona  fide  purchase  and  a  previous  registration  is  ap- 
plied not  only  between  successive  assignees  of  the  mort- 
gage from  the  same  assignor,  but  also  between  such  an 
assignee  and  a  third  person  who  has  obtained  some  title, 
estate,  or  interest  in  or  lien  upon  the  mortgaged  prem- 
ises.' 

§  768.  Purchaser  First  of  an  Equitable  Estate  Subse- 
quently Acquires  the  Legal  Estate — Tabula  in  Haufragio* 
— The  protection  is  not  confined  to  a  defendant  who  ob- 
tained the  legal  title  contemporaneously  with  his  original 
purchase.  It  includes  those  cases  where,  of  several  suc- 
cessive purchasers  holding  equitable  estates,  one  of  them 
later  in  time  has  obtained  an  outstanding  legal  estate. 
By  far  the  most  frequent  instance  in  England  is  that  of 
three  or  more  successive  mortgagees  by  conveyance.  A, 
B,  and  G,  where  the  first  only  would  obtain  the  legal 
estate  and  the  others  an  equitable  one.  If  G,  at  the  time 
of  loaning  his  money  and  taking  his  mortgage,  had  no 
notice  of  B's  prior  encumbrance, — that  is,  was  a  bona 
fide  purchaser  of  the  equitable  estate, — on  afterwards 
learning  of  B's  claim,  he  may  buy  in  or  procure  a  transfer 
of  A's  mortgage  to  himself,  and  may  thus  put  himself  in 
a  position  of  perfect  defense  against  the  enforcement  of 
B's  lien;  he  thus  acquires,  in  fact,  not  only  a  defense  to 
any  suit  brought  by  B,  but  the  absolute  precedence  over 
B  in  the  satisfaction  of  the  liens  out  of  the  mortgaged 
premises.'    This  particular  application  of  the  doctrine 

1  Westbrook  ▼.  Gleasoo,  70  K.  Y.  688  of  Marlborougb,  2  P.  Wm8.  491. 

23,  30,  31;  Fort  ▼.  Bnrob,  6  Benio,  Sir  Joseph  Jekyll  said:  *M.   That  if 

187;  St.  John  ▼.  Spalding,  1  Thomp.  a  third  mortgagee  bay8  in  the  first 

ft  0.   483;    Farmers*  Nat.   Bank   r,  mortgage,    though    it   be  pending  a 

Fletcher,  44  Iowa,  252;  and  see  ante^  bill  brought  by  the  seoond  mortgagee 

fi§  733,  734,  and  cases  cited.     [See  also  to  redeem    the  first,   yet    the  third 

SUmpeon  t.  Del  Hoyo,  04  K.  Y.  189;  mortgagee  having  obtained  the  first 

Bacon  t.  Van  Schoonhoven,  87  N.  Y*  mortgage,  and  ^ot  the  law  on  his  side 

447.]  and  eqnal  eqoity,   he  shall   thereby 

'llie  leading  case  In  which    this  squeeze  ont    the  seoond    mortgagee; 

mle  was  formulated  in  Brace  ¥•  Duch*  and    this   Lord    Chief   Justice 
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to  Buocessiye  mortgaget  is  known  in  the  English  eqnity 
as  the  role  concerning  ''tacking/' — a  rule  which  has 
been  nniyersally  rejected  |^by  the  courts  of  the  various 
states. 

§  769.  Extent  and  Lindtatioiui  of  This  Rule. — The  doc- 
trine under  consideration  has  not  been  confined  to  mort- 
gagees. It  is  tallj  settled  in  England  that  a  bona  fide 
purchaser  of  an  equitable  estatCi  without  notice  of  a  prior 
conflicting  equitable  interest,  may,  even  on  afterwards  dis- 
covering the  same  and  the  consequent  defect  of  his  own 
title,  protect  himself  against  such  claimant  by  procuring 
a  conveyance  to  himself  of  the  outstanding  legal  estate; 
subject,  however,  to  this  important  exception,  that  if  the 
prior  claimant  is  a  ceritU  que  trusty  and  the  title  of  the 
purchaser  is  thus  subject  to  a  trust  either  express  or  im« 
piledi  he  cannot,  after  notice  of  9ueh  a  defect^  protect  him- 
self by  acquiring  the  legal  estate  from  the  trustee.'  Even 
where  the  bona  fide  purchaser  has  the  best  right  to  call  for 
the  legal  estate,  but  has  not  yet  actually  obtained  it,  he  is 
protected  against  the  prior  equitable  claimant.' 

eaUed  a  fitank  gaiaed  oy  the  third  oonrte  of  this  eoantry  m  both  ineqni* 

mortgagee,    or    tabula  i»  nca^ragh,  table  and  impoMiblo  under  our  regii- 

which  oonstmction  is  in  favor  of  a  try   system,   yet   these   and  aim^ar 

pitrehaser,  every  mortffagee  being  each  oases  are  sometimes  quoted   aa   aa« 

pro  taniOk  ....  6.   Uis  honor  said  in  thority  upon  the  general  propoaitioo 

aU  these  eases  it  must  be  intended  that  the  purchaser  of  a  snbieeqnent 

that  tiie  pukne  mortgagee,  when  Ae  lent  equity  may  protect  himself  by  obtain- 

hii  money,  had  no  notioe  of  the  second  ing  the  le^   title.    I   dooot   their 

mortgage."    In   the  earlier   case   of  anthority  m  this  oountry  apon  that 

Marsh  ▼.  Lee,  2  Vent.  837,  1  Caa.  Ch.  general  oneation. 

162,  decided  in  1670,  the  same  rule  ^  The  JSnglish  oases  in  support  of 

was  raoogniaed,  and  Chief  Baron  Hale  the  above  jaroposition  are  nnmeroua 

used  the  figure  tabula  in  wxufroig^  The  following  are  some  of  the  more 

which  has  since  been  constantly  re-  recent:  Piloher  T.  Kawlins,  L.   IL  7 

peated.  See  also  Marsh  v.  Lee,  1  Lead.  Ch.  269;  L.  R.  11  Bq.  S3;  Carter  v. 

Cas.  Eq.,  4th  Am.  ed.,  Eng.  note,  837;  Carter,  8  Elay  &  J.  617;  Yonng  ▼. 

Toung  v.  Young,   L.  R.   8  Bq.  801;  Tonng,  L.  R.   8  Bq.  801;   Jooea  v. 

Pease  v.  Jackson,   L.   R  3  Ch.  576;  Powles,  3  Mylna  &  £.  581;  Prosser  ▼. 

Prosser  v.  Rice,  28  Beav.  68;  Bates  v.  Rice,  28  Beav.  68;  Pease  T.  Jaekaon, 

Johnson,  Johns.  304.     [See  also  Hu8k<  L.  R  3  Ch.  576. 

ing  V.  Smith,  L.  R.  13  App.  C.  582;  *  Willoughby    t.    Willongfaby,     1 

Marion  v.  Cox,  L.  R  14  Ch.  Div.  151.]  Term.  Rep.  763,  per  Lord  Hardwicke; 

Although  the  doctrine  applied  to  sue-  Charlton  v.  Low,  8  P.  Wms.  828;  Ibc 

oewive  mortgages,  as  stated  in  the  parte  Knotty  11  Ves.  609;  Tildesley  ▼• 

text,  forms  that  peculiar  rule  known  Lodge,  3  Smale  &  G.  543;  Bowen  ▼• 

to  English  equity  as  *' tacking,"  and  Evans,  1  Jones  &  L.  178,  264;  Shina  r. 

has  been  completely  rejected  by  the  Gough,  1  Ball  ft  R  436>» 
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§  770.  The  Porobater  Acquires  the  Legal  Estate  from 
a  Trofltee. — The  exception  already  mentioned  is  no  less 
firmly  settled.  It  has  already  been  seen  that  one  who 
obtains  the  legal  title  at  the  time  of  and  as  a  part  of  his 
original  pnrpose  may  acquire  his  estate  from  a  trustee  in 
derogation  of  the  trust;  but  if  he  purchases  in  good  faith 
and  for  value  and  without  noticey  he  will  be  protected 
against  the  claims  of  the  beneficiaryi  and  hold  the  prop- 
erty  free  from  the  trust;  and  this  effect  extends  in  equity 
not  only  to  conyeyanoes  of  land,  but  to  transfers  of  all 
kinds  of  personal  property.^  The  following  are  the  four 
possible  conditions  of  fact:  1.  Both  the  trustee  and  the 
purchaser  might  at  the  time  of  the  conveyance  be  aware 
of  the  trust,  and  therefore  of  its  violation  by  the  convey* 
ance.  Here  the  purchaser  would  clearly  obtain  no  title, 
and  the  trustee  himself  would  be  responsible.  2.  Both 
might  be  ignorant  of  the  trust  This  case  is  barely  poBsi-^ 
ble,  but  very  improbable.  If  it  should  occur,  the  purchaser 
would  clearly  be  protected.  8.  The  trustee  might  be 
ignorant  and  the  purchaser  have  knowledge.  This  case, 
so  far  as  it  relates  to  the  trustee's  ignorance,  is  improba- 
ble; but  the  purchaser  would  plainly  obtain  no  secure 
title.  4.  The  trustee  might  have  knowledge  and  the 
purchaser  be  ignorant.  This  is  a  more  common  case. 
The  purchaser,  being  bima  fide^  would  obtain  the  title,  but 
the  trustee  would  be  responsible  personally  for  his  viola- 
tion of  duty.  When  we  pass  to  the  other  condition,  of 
the  purchaser  of  an  equitable  estate  seeking  to  obtain 
protection  by  getting  in  the  legal  title,  it  is  clear  that  two 
of  the  foregoing  cases  could  not  exist.  The  very  question 
assumes  that  the  purchaser  had  discovered  the  defect  in 
his  own  title,  and  has  therefore  become  aware  of  the  trust, 
and  that  a  conveyance  to  himself  by  the  trustee  would  be 
a  violation  of  the  trust,  and  of  the  rights  of  the  prior  and 
opposing  etiiiui  que  ttmt  The  only  two  possible  cases, 
therefore,  are:  1.  The  trustee  and  the  purchaser  both 

>  Tlionidikt  T.  Hnnt^  8  DtOtsa  J.  668;  Dawtonr.  Prinoe,  2  !)•  Q«z  a  J.  4L 
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aware  of  the  trust;  2.  The  trustee  ignorant  and  the  pur- 
chaser aware.  The  latter  is  not  probable,  but  is  possi- 
ble. The  foregoing  considerations  show  that  in  both  of 
these  cases  the  purchaser  would  not  be  protected;  taking 
the  legal  estate  from  the  trustee  with  notice  of  the  exist- 
ing trust,  he  would  himself  become  a  trustee.  In  this 
conclusion  the  decisions  are  uuanimous,  holding  that  the 
purchaser  without  notice  and  for  value  of  an  equitable 
estate  cannot  after  notice  protect  himself  and  defeat  the 
claims  of  the  prior  beneficial  owner  by  getting  a  convey- 
ance of  the  legal  title  from  the  trustee.^ 

§  771.  The  Role  as  Applied  in  the  United  States.  —  Al- 
though the  modes  of  dealing  with  real  property  in  the 
United  States  are  entirely  unlike  those  prevailing  in  Eng- 
land, and  although  the  forms  and  species  of  the  estates 
created  and  the  circumstances  of  the  transactions  coming 
before  the  American  judges  are  very  diflFerent  from  those 
passed  upon  by  the  English  chancellor,  yet  the  courts  of 
this  country  have  recognized  and  adopted  the  foregoing 
doctrines,  and  have  applied  them  when  necessary  to 
analogous  cases,  and  under  analogous  conditions  of  fact. 
Indeed,  the  defense  of  bona  fide  purchase  has  sometimes 
been  pushed  to  an  extent,  as  it  seems,  not  warranted  by 
the  established  doctrines.  It  has  been  made  to  embrace 
not  only  those  who  have  purchased  equitable  estates  by 
means  of  conveyances  purporting  to  transfer  the  whole 
title,  but  even  to  those  who  have  intentionally  acquired 
a  mere  equitable  interest  or  lien  by  executory  contract  or 
otherwise,  knowing  that  the  legal  estate  was  held  by  an- 
other, and  who,  upon  afterwards  discovering  a  prior  and 
conflicting  equity  in  favor  of  a  third  person,  have  taken 
a  conveyance  of  that  legal  estate.  I  have  already  dis- 
cussed the  subject  with  some  care,  have  examined  Amer- 
ican  authorities,  and  have  stated  those  conclusions  which 

>  Sannden  ▼.  Dehew,  2  Vern.  270;  272;  Baillie  T.   MoEewmn,  86  Bmt. 

Willougbby  t.  WiUoaghby,  1  Term.  177;  Sharplet  y.  Adams,  32  Bear.  213; 

Rap.  763,  771;  Garter  ▼.  Carter,  3  Kay  Oolyer  ▼.  Finch.  19  BaaT.  500;  6  H.  L^ 

ft  /.  617,  642;  Allen  T.  Knight^  5  Hare,  Oaik  906. 
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seem  to  be  sustained  by  settled  principles.  It  is  unneces- 
sary to  repeat  the  discussion^  and  I  simply  refer  to  those 
paragraphs.^ 

§  772.    And  as  Modified  by  the  Recording  Acts. — There 
may  be  modifications  of  these  results  produced  by  the 
peculiar  language  of  recording  acts.     In    some  of  the 
states  the  statutes  provide  for  the  registrationi  not  only 
of  deeds,  mortgages,  and  assignments,  but  also  of  every 
species  of  instrument  which  can  affect  land  titles,  or  cre- 
ate any  equitable  interest  in  or  lien  upon  land,  includ- 
ing  executory  contracts  for  the  sale  of  land.     Such  statutes 
must  necessarily  modify  the  operation  of  equitable  doc- 
trines originally  applicable  to  an  entirely  different  condi- 
tion.    If,  where  these  enactments  exist,  the  owner  of  land 
gives  a  contract  for  its  sale  to  A,  and  afterwards  gives  a 
like  contract  to  B,  both  vendees  being  equally  meritorious, 
and  A's  contract  is  not  recorded,  while  B,  without  notice^ 
puts  his  agreement  upon  record,  B  undoubtedly  obtains  a 
precedence  by  his  record;  and  if  he  subsequently  learn» 
of  A's  prior  claim,  he  can  take  a  conveyance  of  the  legal 
estate  from  the  vendor  and  legal  owner,  and  completely 
protect  himself  by  an  earliest  record  thereof.     In  like 
manner,  if  A,  the  legal  owner  of  land,  gives  a  contract 
of  sale  to  B,  and  this  vendee  executes  a  deed  purporting 
to  convey  the  land  to  C,  and  afterwards  executes  a  like 
deed  to  D,  both  grantees  being  equally  meritorious,  and 
G's  deed  is  unrecorded,  but  D,  without  notice,  puts  his  upon 
record,  then  D,  although  acquiring  only  an  equitable  > 
interest  by  his  conveyance,  would  undoubtedly  gain  the- 
precedence  over*0.    When  D  subsequently  learns  of  O's. 
prior  claim,  he  can  take  a  conveyance  of  the  legal  estate 
from  A,  and  by  a  first  record  of  that  conveyance  can 
place  himself  in  a  position  of  complete  protection.    These 
results  seem  to  flow  necessarily  from  the  statute,  but  they 
are  due  entirely  to  the  peculiar  statutory  provisions.' 

I  Sea  ante,  S§  740,  741,  70e.  Hd.  Cb.  SSlf  BellM  t.  IfoOar^t  10 

s  Ohio  Life  Ina.  Co.  t.  Ross,  2  Md.    WbMm,  !& 
Gh.  ^;  U.  8.  Ine.  Co.  t.  8hjriver»  3 
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§  773.    And  as  Applied  in  This  Conatry  to  Poreiiasen 
Aoqmiriog  the  Legal  Estate  from  a  Trustee.  —  The  in* 

stances  of  a  purchaser's  attempting  to  obtain  protection 
by  means  of  the  legal  estate  acquired  from  a  trustee  are 
much   less  frequent  in  this  country  than  in  England* 
There  are  the  two  quite  distinct  oases  of  the  purchaser 
who  acquires  the  legal  estate  at  the  time  of  his  original 
purchase,  and  the  purchaser  of  an  equitable  interest  who 
afterwards  gets  in  the  legal  estate  for  his  protection*    The 
first  of  these  cases  would  be  presented  where  a  eestui  que 
trust  sold  and  assigned  or  conveyed  to  A  and  afterwards 
sold  and  conveyed  the  same  interest  to  B,  who»  at  the 
same  time,  and  as  a  part  of  the  same  transaction,  received 
a  conveyance  also  from  the  trustee.    There  are  decisions 
which  hold  that  a  purchaser  who,  like  B  in  the  above 
supposition,  intentionally  takes  a  transfer  from  a  eettu^i  que 
trust  of  his  interest,  knowing  that  he  is  a  cestui  que  trustt 
is  necessarily  charged  with  notice  of  any  and  all  defects 
and  infirmities  in  his  grantor's  title,  and  buys  subject 
to  any  prior  outstanding  interest  in  another  person.  A, 
which  had  been  created  by  his  grantor,  and  cannot,  at  the 
same  time,  and  as  a  part  of  the  same  transaction,  obtain  a 
deed  from  the  trustee,  and  protect  himself  thereby.     EQs 
title  would  be  subject  to  the  prior  equities  of  A,  notwith- 
standing his  earliest  registration  of  his  own  conveyances.^ 
Other  decisions  do  not  apply  the  doctrine  of  constructive 
notice  so  severely,  and  would  regard  the  second  purchaser, 
under  these  circumstances,  as  protected  by  the  legal  es- 
tate obtained  from  the  trustee  without  notice.*    Passing 
to  the  second  case,  if,  under  circumstances  similar  to  those 
supposed  above,  a  cestui  que  trust  has  sold  and  transferred 
his  interest,  or  part  of  it,  to  A,  and  afterwards  makes  a 
like  sale  and  transfer  to  B,  who  pays  value  and  has  no 
notice  of  A's  rights,  but  knows  that  his  grai:\^r  is  a  cestui 
que  trusty  and  intentionally  purchases  his  interest  as  on 

>  SeroMut  ▼.  IngertoU,  7  Pa.  St  S40:       *  Flagg  ▼.  ICuin,  2  Sam.  4S6^  MOf 
16  Pa.  St  343;  and  see  Kramer  ▼.  Ar«    Vattier  T.  Hindeu  7  P«t.  8S2,  871. 
ttiiin,  7  Pa.  St  105,  per  Gibson,  0.  J. 
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equitable  one^  and  afterwardsi  on  discovering  A's  prior 
claim,  procures  a  conveyance  of  the  legal  estate  from  the 
trustee,  in  accordance  with  the  doctrines  as  settled  by 
courts  of  the  highest  authority,  he  cannot  rely  upon  the 
legal  title  as  a  protection  against  A.    The  same  must  be 
true,  and  upon  the  same  principle,  independently  of  pecu- 
liar recording  acts,  of  a  second  vendee,  who  enters  into 
his  contract  in  good  faith,  bat  afterwards  discovers  that 
another  vendee  claims  under  a  prior  contract,  and  there- 
upon obtains  the  first  conveyance  of  the  legal  estate  from 
their  common  vendor;  and  of  a  second  grantee  from  the 
vendee  under  an  executory  contract,  who,  upon  discover- 
ing a  prior  grant  to  another  person  by  the  same  vendee, 
procures  a  deed  of  the  legal  estate  from  the  vendor  in 
whom  the  legal  title  was  vested.' 

§  774.  Other  loBtaiices  —  Purchaser  at  Execution  Sale 
— Assignee  of  Thing  in  Action. — Among  the  other  in- 
stances in  which  the  general  doctrine  has  been  applied, 
and  the  defense  sustained,  by  the  American  courts,  the 
following  are  some  of  the  most  important:  Where  a  per- 
son becomes  a  bona  fide  purchaser  of  land  at  execution 
sale,  and  perfects  his  purchase  by  receiving  the  sherifif 's 
deed,  he  stands  in  the  same  position  as  any  other  pur- 
chaser in  good  faith  without  notice  who  acquires  the 
legal  estate;  he  takes  the  land  free  from  any  unrecorded 
mortgage  or  other  equitable  interest  or  lien  not  appear* 
ing  of  record  which  would  have  affected  the  land  in  the 
hands  of  the  judgment  debtor,  and  of  which  the  judgment 
creditor  might  even  have  had  notice.'  An  assignee  in  good 

1  Sm  mUe^  K  740,  766;  Snmnsr  t.  'Sea  ante,  |  724;  Orth  v.  Jenningi, 

Waogh,  56  m.   631,   639;    FUgg  T.  8  Blaokf.  420;  Siemon  ▼.  Scfanrck,  29 

Maiui,  2  Sum.  486,  618;  BellM  tTMo-  K.  T.  698;  JaokBon  ▼.  Chamberlain, 

Oarty,  10  Watte,  13;  ZollmunT.  Moon,  8  Wend.  620,  626;  Jaoluon  t.  Post, 

21  Gntt  813.  16  Wend.  688;  9  Oow.  120;  GonTernenr 

Itia  held  that  a  rendee  in  poMoe-  ▼•  Titua,  6  Ttkin,  347;  Den  ▼.  Rick- 

ioa  under  a  land  oootraot,  who  bnya  man,  13  K.  J.  ll  43;  Rodgen  ▼.  GiU 


IB  a  title  amperior  to  that  of  hit  Ten*  ton,  4  Yeatea,  111;  HeisterT.  Fortner, 

doc%  cannot  elaim  the  protection  of  a  2  Binn.  40;  4  Am.  Dec  417;  Morriaon 

bamaJkU  porohaaer,  but  mast  hold  the  ▼.  Fank,  28  Pa.  St  421;  Stewart  t. 

title  lor    the  benefit  of   hia  vendori  Freeman,  22  Pa.  8t  120,  123;  Kellam 

Lswia  T.  Boekina,  27  Ark.  61;  Peav  t.  t.  Janson,  17  Pa.  8t  467;  Mann's  Ap- 

Oqqp^  27  Ark.  160.  peal.  1  Pa.  St.  24;  Wilaon  t.  Shoen* 
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faith  of  shares  of  stock,  who  has  perfected  his  title  hy  a 
surrender  of  the  certificate,  the  issue  of  a  new  one  to  him- 
self, and  an  entry  upon  the  transfer-hooks  of  the  com^ 
pany,  is  generally  treated  as  a  bona  fide  purchaser;  and 
the  protection  has  sometimes  been  extended  to  a  trans- 
feree who  has  not  taken  these  steps  for  the  completion  of 
his  legal  title.  The  defense  has  in  like  manner  been  ap- 
plied to  the  assignee  in  good  faith  of  other  things  in 
action.* 

§  775.  III.  Suits  by  the  Holder  of  an  ''Equity."— In 
all  the  instances  of  the  preceding  subdivision,  the  plain- 
tiff has  held  some  equitable  estate  or  interest  in  or  lien 
upon  the  property,  which  he  has  sought  to  establish  or 
enforce  against  the  very  subject-matter,  either  by  perfect- 

berger,  24  Pa.  St   121;  Soribner  ▼.  Man.  138;  Pratt  ▼.  Boston  ete.  R.  B., 

Lockwood,   9    Ohio,    184;    Paine    ▼.  126  Mass.  443;   Machinists'  National 

Mooreland,  15    Ohio^    435;   45    Am.  Bank  t.  Field,  126  Mass.  345;  SewaU 

Deo.  585;  Banyan  ▼.   McGlellan,   24  ▼.  Boston  Water  Works,  4  AUen,  277; 

Ind.  165;  Ehle  ▼.  Brown,  31  Wis.  405;  81  Am.  Dea  701;  Bank  ▼.  Lanier,  11 

Roeersv.Hussey,  36  Iowa,  664;  Draper  Wall.  369;  Telegraph  Co.  ▼.  Daren- 

▼.  Bryson,  26  Ma  106;  69  Am.  Dec.  port,  97  U.  S.  369;  Morris  etc.  Co.  ▼. 

483;  Harrison  ▼.  Cachelin,  23  Mo.  117;  Fisher,  9  N.  J.  Eq.  667;  64  Am.  Dec. 

Waldo  ▼.  Russell,  5  Mo.  387;  Ohio  etc.  423;   Mt.    Holly    Co.    ▼.    Fenrao^   17 

Co.  Y.  Ledyard,  8  Ala.  866;  Cooper  ▼.  K.  J.   Bq.  117;  Bank  of  Commeree*s 

Blakey,  10  Ga.  263;  Miles  ▼.  King,  6  Appeal,  73  Pa.  St.  59,  64;  Craig  t. 

S.  C.  146;  Ayres  v.  Duprey,  27  Tex.  Vicksbnrg,  31  Miss.  216;  Brewster  t. 

593,  605;  86  Am.  Dec.  657.    As  to  the  Sime,  42  CaL  139,  147;  Thompson  ▼. 

effect  of  purchase  at  execution  sale  Toland,  48  CaL  99;  Winter  ▼.  Belmont 

by  the  judgment  creditor  himself,  see  M.  Co.,  53  CaL  428,  432;  People  v. 

Gower  ▼.   Doheny,  33  Iowa«  36,  39;  Elmore,  85  Cal.  653.     Where  assisnee 

Halloway  v.  Platner,  20  Iowa,  121;  89  obtains  possession:  Anoher  v.  Bai^  of 

Am.  Dec  517;  but,  fter  contra,  Arnold  England^  Dough.  637,  639;  Wells  t. 

T.  Patrick,  6  Paige,  310,  316;  Dicker-  Archer,  lOSerg.  &R.  412;  13  Am.  Dee. 

son  ▼.   Tillinghast,  4  Paige,  215;  25  682;  Ellit  t.  &entzinger»  27  Ma  311; 

Am.  Dea  528;  Wright  t.  Douglass,  10  72  Am.  Dec.  270.     Where  assi^ae  of 

Barb.  97:  Sargent  ▼.  Sturm,  23  Cal.  any  thing  in  action  perfects  his  legsl 

359;  83  Am.  Dec.  118;  Orme  ▼.  Bob*  title:  Fitzsimmons  t.  Ogden,  7Cranch, 

erts,  33  Tex.  768;  Ayres  ▼.  Duprey,  1,  18;  Judsonr.  Corcoran,  17  How.  612; 

27  Tex.  593;  86  Am.  Dea  657.    [And  Downer  ▼.  Bank,  39  Vt.  25,  29.     And 

where  a  mortgage  is  taken  in  good  generally  that  bona  fide  aasigneo  ii 

faith  by  the  mortgaffee,  a  purchaser  at  protected:     Livingston    t.    Dean,   8 

a  foreclosure  sale,  wongh  having  no-  Johns.  Ch.  478;  Murray   t.  Lyjbani, 

tioe  of  prior  equities,  would  take  a  ffood  2  Johns,  ph.  441 ;  Bloomer  t.  Hender- 

title  by  reason  of  the  good  faith  of  the  son,  8  Mich.  395,  402;  77  Am.  Dea 

mortffaffee:  Bergen  v.  Producers'  Mar-  453;  Croft  r.   Bunster,  9  Wis.   603, 

ble  Yard,  72 Tex.  53;  Cooper  v.  Lough-  508;  Moore  t.  Holcombe,  3  Leish,  597; 

*  lin,  75  Tex.  524.]  24  Am.  Dea  683;  Ohio  Life  £ka  Oa 

1  See  on^e,  §§  698,  note,  701, 712, 713,  v.  Ross,  2  Md.   Ch.  25,  89;  81eep«r 

715.     Stocks:  Pratt  ▼.  Taunton  etc.  v.  Chapman,  121  Mass.  404.     Bat  se» 

Co.,  123  Mass.  110,  112;  25  Am.  Rep.  §§  708^  709^  714^  and  oases  oitod. 
37;   Loring   ▼.   Salisbury  Mills,   125 
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ing  his  title  and  ownership,  or  by  subjecting  it  to  his 
encumbrance.  The  defense  of  bona  fide  purchase  is  not 
confined  to  such  plaintiffs;  it  avails  also  against  parties 
i7ho  claim  to  have  some  "  equity ''  as  distinguished  from 
an  equitable  estate  or  interest, — parties,  that  is,  who  sim- 
ply  claim  and  are  seeking  to  obtain  some  peculiar  equita- 
ble remedy,  such  as  reformation  or  cancellation,  and  the 
like.  In  this  respect  the  defense  is  a  protection  alike  to 
defendants  who  have  a  legal  estate,  and  those  who  have 
purchased  an  equitable  interest.' 

§  776.  Suits  for  Belief  against  Aocident  or  Mistake. 
—  Thus,  as  against  a  subsequent  bona  fide  purchaser  for 
value,  a  court  of  equity  will  not  relieve  a  prior  party,  on 
the  ground  of  accident  or  mistake,  by  granting  a  remedy 
otherwise  appropriate,  such  as  setting  aside  a  conveyance 
which  had  been  executed  by  the  plaintiff  under  a  mis- 
take or  ignorance  of  his  rights,  or  correcting  an  instru- 
ment executed  under  a  mistake  of  fact.' 

§  777.  Suits  for  Belief  against  Fraud  upon  Creditors 
or  between  Parties.  —  The  same  is  true  with  respect  to 
the  remedy  of  cancellation  in  suits  to  set  aside  convey* 
ances  or  sales  on  account  of  fraud,  either  as  against  the 
creditors  of  the  grantor,  or  against  the  grantor  himself. 
In  the  first  case,  where  a  conveyance  has  been  made 
with  intent  to  defraud  creditors  of  the  grantor,  so  that  it 
would  be  voidable  as  against  the  grantee,  but  this  grantee 
has  in  turn  conveyed  to  a  bona  fide  purchaser  for  value, 

>  Phillipfl  T.  Phillips,  4  De  Oex,  F.  238;  Penny  r.  Watte,  2  De  Oez  ft  S. 
k  J.  208,  218,  per  Lord  Weatbury;  St.  601;  1  Macn.  &  G.  160  (reversed  on 
John  T.  Spalding,  1  Thomp.  ft  U.  483  the  facte,  but  the  law  of  the  deois- 
(a  bona  fidt  assignee  of  a  recorded  ion  below  not  disturbed);  ligon  t. 
mortgage,  who  had  also  recorded  his  Rogers,  12  Ga.  281,  292;  Whitman  r. 
assignment^  was  held  unaffected  by  a  Weston,  30  Me.  286.  [See  also  Knob- 
prior  nnreoorded  agreement  by  which  lock  t.  Mueller,  123  UL  654;  Martin 
the  mortgage  was  satisfied).  [See  also  ▼.  Nixon,  92  Mo.  26;  Garrison  t. 
Indiana  eta  B.  R.  Go.  v.  Bird,  116  Growell,  67  Tex.  626;  Toll  ▼.  Daren- 
Ind.  217;  9  Am.  St  Rep.  842.]  port,  74  Mich.  386;  Armitage  ▼.  Toll, 

>BeU  ▼.  Cnndall,  Amb.  102;   MaU  64  Mich.  412;  Lowe  ▼.  Allen,  68  Ga. 

den  ▼.  Menil,  2  Atk.  8;  Warrick  t.  226;  and  the  same  rule  applies  where 

Warrick,  3  Atk.  291,  293;  Harrey  t.  relief  is  sought  on  the  ground  of  du* 

Woodhonse,  Sel.  Gas.  Oh.  80;  Mar-  reas:  Rogers  t.  Adams.  66  Ala.  600.1 
shaU  T.  GoUett^  1  Younge  ft  0.  232, 
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the  remedial  rights  of  the  creditors  to  have  the  original 
and  fraudulent  transfer  set  aside  are  then  cut  off,  and  the 
purchaser  has  a  complete  defense  against  their  claims.^ 
In  the  second  case  of  fraud  between  the  parties,  where  a 
conveyance  has  been  obtained  by  the  grantee's  fraud,  so 
that  it  would  be  set  aside  at  the  suit  of  the  defrauded 
grantor,  but  the  fraudulent  grantee  has  in  turn  con- 
yeyed  to  a  bona  fide  purchaser  for  value  and  without 
noticCi  the  latter  will  take  and  hold  the  property  free 
from  all  these  equities,  protected  against  the  equitable 
remedies  of  the  original  defrauded  owner.' 

§  778.  Fraudulent  Sales  of  Chattels.  —  The  defense 
has  been  extended  to  fraudulent  sales  of  chattels  under 
the  following  limitations,  which  it  may  be  proper  to 
state,  although  the  rules  belong  to  the  law  rather  than  to 
equity:  If  the  vendor,  induced  by  fraud,  sold  and  deliv« 
ered  possession,  and  by  the  contract  intended  to  transfer 
ths  property  ae  weU  ae  the  poaeeBsion  to  the  fraudulent 
vendee,  and  if  this  vendee,  before  the  vendor  has  disaf- 
firmed, should  transfer  the  goods  to  an  innocent  pur- 
chaser for  a  valuable  consideration  and  in  good  faith, 

I  Bean  ▼.  Smith,  2  Mason,  252,  272-  orediton,  but  assigned  to  a  boma  Jtd€ 
282;  Wood  ▼.  Mann,  1  Sam.  606;  parobaser).  [Sea  also  Sanndan  t. 
'  Fletcher  ▼.  Peck,  6  Cranoh,  87,  183,  Lee,  101 N.  0.  3.] 
184;  Erskine  ▼.  Decker,  39  Me.  467;  *  Stnrge  ▼.  Starr,  S  Mylae  ft  K.  If5; 
Hart  T.  Bank,  33  Vt  252;  Poor  ▼.  Bowen  t.  Evans,  1  Jones  ft  L.  178^ 
Woodburn,  25  Vt.  234,  236;  Hnbbell  263,  264;  Oavagan  ▼.  Bryant,  88  BL 
▼.  Carrier,  10  Allen,  333;  Rowley  ▼.  876;  MoNab  ▼.  Young,  81  UL  11; 
fiigelow,  12  Pick.  307;  23  Am.  Dec  Dickerson  v.  Evans,  84  DL  451;  Chi* 
607;  Frazer  v.  Western,  1  Barb.  Ch.  oago  eto.  Go.  v.  Foster,  48  HL  M7; 
2^;  Ledyard  v.  Batler,  9  Paige,  132;  Fulton  ▼.  Woodman,  54  Miss.  158; 
37  Am.  Dea  379;  Anderson  v.  Rob*  Farmers'  Nat.  Bank  ▼.  Fletcher,  44 
erts,  18  Johns.  515;  9  Am.  Deo.  235;  Iowa,  262;  Harley  t.  Osier,  44  Iow% 
reyersing  3  Johns.  Ch.  871, 377;  Phelps  642;  Henderson  v.  Henderson,  55  Me. 
▼.  MorriMn,  24  N.  J.  £q.  195;  Hood  534;  Rowley  v.  Bigelow,  12  Pick.  307; 
T.  Fahnestook,  8  Watts,  489;  34  Am.  23  Am.  Dec  607;  Williamson  t.  Bos- 
Dec  489;  Price  v.  Jnnkin,  4  Watts,  sell,  39  Conn.  406;  Root  T.  Fr«neh, 
85;  28  Am.  Dec  685;  Boyce  v.  Waller,  13  Wend.  570;  28  Am.  Dec  482; 
2  B.  Mon.  91;  Spicer  v.  Robinson,  73  Mears  ▼.  Waples,  3  Hoost.  581.  [See 
HI  519;  Henderson  ▼.  Henderson,  55  also  Martin  t.  Robinson,  67  Tex.  368; 
Mo.  534;  Sydnor  v.  Roberts,  13  Tex.  Fish  ▼.  Benson,  71  CaL  429;  Hewlett 
598;  65  Am.  Dec  84;  Reed  v.  Smith,  ▼.  Pilcher,  85  CaL  542;  Zoeller  v. 
14  Ala.  380;  CoUins  ▼.  Heath,  34  Ga.  Riley,  100  K.  T.  106;  Valentine  v. 
443;  Coleman  v.  Cocke,  6  Rand.  618;  Lnnt,  115  N.  Y.  496;  HalTwson  v. 
18  Am.  Dec.  757;  Sleeper  v.  Chap-  Brown,  76  Iowa,  702;  King  t.  Caba- 
man,  121  Mass.  404  (a  chattel  mort-  niss,  81  Ga.  661;  Keal  t.  Gr^goiyt  19 
gage  given  in  fraud  of  the  mortgagor's  Fla.  356.] 
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the  rights  of  such  purchaBer  would  be  superior  to  those 
of  the  original  vendor.  If,  however,  it  was  not  the  in- 
tention of  the  original  vendor  to  pass  the  property  to  the 
fraodalent  vendee,  bid  only  the  possesnoUf  such  vendee 
could  not  transfer  any  property  in  the  goods  even  to  an 
innocent  purchaser,  and  the  original  vendor  could  still 
assert  his  title.  Finally,  if,  under  the  circumstances 
first  described,  the  fraudulent  vendee  should  transfer  the 
goods  to  a  third  person,  who  had  actual  or  constructive 
notice,  or  who  did  not  pay  value,  the  original  vendor 
conld  still  rescind  and  assert  his  ownership.' 

8  779.  Fourth.  Afflmative  Belief  to  a  Bona  Fide 
Pnrcbaser.  —  The  peculiar  theory  upon  which  equity 
acts  towards  a  Ixma  fide  purchaser  seems  of  necessity  to 
imply  that  he  should  be  a  defendant.  There  are  a  few 
special  circumstances,  however,  in  which  the  theory, 
consistently  followed  out,  requires  that  he  should  be 
aided  by  aflSrmative  relief.  When  these  circumstances 
are  carefully  examined,  it  will  be  found  that  the  fraud, 
or  what  equity  regards  as  fraud,  of  the  party  holding  the 
prior  title  or  interest,  and  against  whom  the  aflSrmative 
relief  is  granted,  is  usually,  if  not  always,  the  ground 
upon  which  the  court  interposes  on  behalf  of  the  subse« 
queut  bona  fide  purchaser.  The  following  are  the  impor- 
tant instances  of  such  relief. 

§  780.  Same.  Illustrations.  —  When  a  person,  A,  hav- 
ing a  prior  title  to  property,  and,  knowing  of  such  title, 

>  SUfwmmim  T.  Ncwnhun,  IS  Otmi.    nan,  73  N.  T.  45;  SteTeni  t.  Brennao, 
R  285;  Kingifoffd  ▼.  Umrrj,  11^  Bs.    79_N.  T.  254;  HobinBoa  t.  X^nehY, 

*  rb. 


677;  PeM6  t.  OkMhee.  L.  K  1  P.  a  8  Barb.  20;  Poane  v.  Pettia,  47  Bar! 
219;  Oakea  ▼.  Tarqnand,  L.  R.  2  276;  Spanlding  t.  Brawiter,  60  Barb. 
H.  L.  326;  Boot  r.  Freneb,  18  Wend.  142;  Barnard  T.  Campbell,  65  Barb. 
670;  28  Am.  Dea  482;  Galdwell  T.  286;  Joalin  r.  Cowee,  60  Barb.  48; 
BarUettk  3  Dner,  341;  Keyaer  ▼.  Har-  Roberta  ▼.  Dillon,  3  Dal/,  60;  Field 
beok,  3  Daar,  378;  Browar  t.  Pea-  t.  Stearns,  42  Vt.  106;  Poor  ▼.  Wood- 
body,  13  N.  T.  121;  FatMttT.  Smith,  bnm,  25  Vt  234;  Hodgeden  ▼.  Hnb- 
23  N.  T.  252;  Hathome  ▼.  Hodges,  bard,  18  Vt.  504;  46  Am.  Dec.  167; 
28  N.  Y.  486;  Spraights  r.  Hawley,  39  Decan  ▼.  Shipper,  26  Pa.  St  239;  78 
N.  T.  441;  100  Am.  Deo.  462;  Paddon  Am.  Deo.  334;  Jackson  T.  Summer* 
T.  Tbylor,  44  N.  Y.  371;  Kinney  ▼.  TiUe,  13  Pa.  St  369;  Dean  t.  Yates, 
Kieman,  49  N.  Y.  164;  Weayer  r.  22  Ohio  St  888;  Sar^nt  ▼.  Stnrm, 
Barden,  49  N.  Y.  286;  DeToe  ▼.  23  Cal.  369;  83  Am.  Dea  118;  Bison 
Brandt^  63  K.  Y.  462;  MaBBing  r.  Kee-  r.  Knapp^  1  Dill.  186,  201. 
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actively  encourages  another  person,  B,  to  buy  the  same 
property,  cohcealing  or  not  disclosing  his  own  interesti 
but  leading  B  to  suppose  that  he  is  obtaining  a  valid 
title;  or  when,  under  the  same  circumstances,  A  being 
informed  of  B's  intention,  and  being  brought  in  contact 
with  and  made  cognizant  of  the  transaction,  he  simply 
keeps  silence  and  permits  B  to  buy, — in  either  case,  6, 
being  a  bona  fide  purchaser  for  value  and  without  notice, 
can  compel  a  conveyance  or  release  by  A,  of  whatever 
estate,  title,  or  interest  the  latter  has.  This  relief  will 
be  granted,  even  though  A  was  an  infant  or  a  married 
woman,  since  it  does  not  depend  upon  a  capacity  to  con- 
tract, but  upon  unrighteous  conduct.^ 

§  781.  Same.  Illnstrations.  —  The  second  important 
class  of  cases  in  which  relief  may  be  given  to  the  bona 
fide  purchaser  is  that  of  encumbrancers  who  have  misled 
the  purchaser  by  their  words  or  acts.  If  a  prior  encum- 
brancer, upon  being  inquired  of  by  one  intending  to 
purchase  the  property,  deny  the  existence  of  his  encum- 
brance, a  court  of  equity  will  certainly  grant  affirmative 
relief  to  the  bona  fide  purchaser  who  has  thus  been  misled, 
either  by  postponing  or  by  completely  setting  aside  the 
encumbrance,  as  the  circumstances  may  require.*    Mere 

>  Savage  r.  Foster,  9  Mod.  86.    In  603;  Garr  ▼.  Wallace,  7  Watte,  394; 

the  following  oaaes  the  doctrine  has  Vanhom  ▼.  Frick,  3  Serg.  ft  "SL  878; 

been  applied  to  estates  in  land,  tmst  Saunderson  t.  Ballance,  2  Jones  Buy 

fands,   things  in    action,   and    other  322;  67  Am.   Dec    218;  Higgins  t. 

forms  of  interests,  in  some  defensively,  Ferffuson,   14  HI.   269;  Gode&oy  t. 

in  others  as  the  ground  of  affirmative  Calawell,  2  Cal.  489;  66  Am.  Deo.  360. 

relief:    Sharpe  v.  Foy,  L.  R.   4  Ch.  If  a  misrepresentation  as  to  his  age  is 

36  (infant  married   woman);    In  re  made  by  an  infant  to  a  person  who 

Lush's  Trusts,  L.  B.  4  Ch.  691;  [Mo-  knows  his  actual  age,  and  cannot  be 

Danell  v.  Landrum,  87  Ky.  404;    12  misled  thereby,   the  infant  will  not 

Am.  St.  Rep.  500;]  (married  woman);  become  bound  in  equity  with  respect 

Overton  v.  Banister,  3  Hare,  603  (in-  to    such    misstatement:     Neleon   v. 

fant    ceUui   que  trust);    Nicholson  v.  Stocker,  4  De  Gez  &  J.  468. 

Hooper,  4   Mylne  &  G.  179,  186,  186  '  Ibbottson  v.  Rhodes,  2  Vera.  654; 

(assignment  of  things  in  action);  Hobbs  Hickson  v.   Aylward,  3   Molloy,   1; 

V.   Norton,    1   Vern.    136;    Watti  v.  and  see  Boyd  v.  Helton,  1  Jones  ft  L. 

Hailswell,   4  Brown    Ch.   607,   note;  730.     Of  course  the  denial  need  not 

Berrisford    v.   Mil  ward,    2  Atk.   49;  be  express  and  positive;  any  langnige 

Thompson  v.  Simpson,  2  Jones  St  L.  which   would  fairly  mislead  the  par- 

110;   Wendell  v.   Van  Rensselaer,   1  chaser,  and  convince  him  that  thers 

Johns.  Ch.  3^4;  Niven  v.  Belknap,  2  was  no  lien,  would  be  sufficient  to 

Johns.  673;  Cheeney  v.    Arnold,    18  raise  this  equity.   For  the  same  reason, 

Barb.  434;  Wells  v.  Pierce,  27  N.  H.  where  a  trustee  who  holds  the  legsl 
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silence  of  an  encumbrancer  does  not  render  him  liablei 
where  be  has  no  connection  with  the  transaction  in  which 
the  purchaser  is  engaged,  is  not  brought  into  any  rela- 
tions with  the  parties,  and  is  not  placed  under  auy  equi- 
table obligation  to  make  disclosure.* 

§  782.     Same.    lUnstrations.  —  In  the  two  foregoing 
classes  of  cases  the  one  who  makes  himself  subject  to  an 
equity  in  favor  of  the  bona  fide  purchaser  has  knowledge, 
or  at  least  notice,  of  the  title  or  encumbrance  with  respect 
to  which  he  incurs  liability,  or  against  which  the  pur- 
chaser obtains  relief;  but  the  doctrine  has  been  carried 
one.  step  further.    Where  a  person  is  actually  ignorant  of 
his  own  right  in  certain  property,  but  under  such  circum- 
stances that  he  might  have  had  notice  of  it,  or  ought  with 
reasonable  care  to  have  known  of  it,  and  he  makes  a  rep- 
resentation untrue  in  fact  to  one  intending  to  deal  con- 
cerning the  property,  and  this  party,  relying  upon  the 
statement,  becomes  a  bona  fide  purchaser,  equity  will  re- 
lieve such  purchaser  as  against  the  one  making  the  untrue 
representation,  although  no  liability  may  be  incurred  at 
law.*    The  justice  of  this  rule  is  plain,  for  equity  often 

UUb   is  inqnired  of  by  od«  who  in-  a  party  has,  bjr  words  or  oondaoti  made 

tends  to  purchase  from  or  deal  with  a  representation  to  another  leading 

the  ceKtts  que  inui,  and  states  that  the  him  to  beliere  ia  the  ezistenoe  of  a 

property  is  nnenoumbered,  he  will  be  particalar  faot  or  state  of  facts,  and 

held  liable  to  the  purchaser  with  re-  that  other  person  has  aoted  on  the 

speet  to  any  encumbrance  which  does  faith  of  snch  representation,  then  the 

exist,  proTided  he  had  received  notice;  party  who  maae  the  representation 

bat  tiie  tmstee's  statements  must  be  shall  not  afterwards  be  heard  to  say 

dear  and  nnmistakable  in  their  mean-  that  the  facts  were  not  as  he  repre- 

ing:  IBnrrows  ▼.  Lock,  10  Ves.  470,  sented  them  to  be.     This  doctrine  is 

475;  Slim  t.  Croncher,  1  De  Oex,  F.  i  not  confined  to  cases  where  the  origi- 

J.   518;  2  Giff.  37  ( forgetf ainess  no  nal    representation    was    frandnlent. 

exense);    In  re   Ward,   31  Beav.    1;  Where,  indeed,  that  is  the  case, — where 

Stephens  ▼.  Venables,  31  Beav.  124.  a  party  makes  a  representation  which 

^Id.;  Osborn  v.  Lea,  9   Mod.  96,  he  knows  to  be  false,  in  order  thereby 

and  cases  cited  under  the  next  para-  to  induce  another  to  act  on  the  belief 

graph.  that  it  is  true,  and  that  other  party 

'Teasdale  ▼.  Teasdale,  SeL  Cas.  Ch.  does  so  act,  —  the  whole  transaction  is, 
59;  Pearson  ▼.  Morgan,  2  Brown  Ch.  in  the  strictest  and  most  obvious  and 
388;  Stiles  v.  Cowper,  3  Atk.  692;  popular  sense  of  the  word,  a  fraud. 
West  ▼.  Jones,  1  Sim.,  N.  S.,  205,  207,  But  the  doctrine,  not  only  of  this  court, 
208.  In  the  last  case,  Lord  Cranworth,  but  also  of  courts  of  law,  goes  much 
V.  G.,  said  (p.  207):  "The  plaintiff  re-  further.  Even  where  a  representation 
lies  on  a  principle  perfectly  familiar,  is  made  in  the  most  entire  good  faith, 
not  only  to  courts  of  equity,  but  also  if  it  be  made  in  order  to  mduce  an- 
te courts  of  law,  namely,  that  where  other  to  act  upon  it,  or  under  oircum- 
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proceeds  upon  higher  motiyea  of  morality  than  those 
which  eometimes  underlie  legal  rules.  An  innocent  pur- 
chaser should  not  suffer  loss  from  relying  upon  the  untrae 
statements  of  another,  although  not  made  with  an  intent 
to  mislead  or  deceive;  in  adjusting  the  loss  between  the 
two  who  are  both  innocent  of  an  intenHanal  wrong,  equity 
properly  lays  it  upon  him  who,  by  his  acts  or  words,  has 
made  the  loss  possible. 

§  78S.  Same.  Bemoving  a  Oloud  from  a  Title. — In 
addition  to  the  foregoing  oases,  all  based  upon  an  element 
of  fraud,  actual  or  oonstructive,  affirmative  relief  may  be 
granted  to  a  bona  fide  purchaser,  under  some  other  cir- 
cumstances, to  remove  a  cloud  upon  his  title;  that  is,  to 
set  aside  judgments,  mortgages,  and  the  like,  which  are 
apparent  liens,  but  in  reality  inoperative  as  against  him, 
where  the  law  would  furnish  no  adequate  remedy.^ 

§  784.  Fifth.  Mode  and  Form  of  the  Defense.— I 
shall  conclude  the  discussion  of  this  subject  with  a  veiy 
brief  consideration  of  the  manner  in  which  the  Inmafids 
purchaser  may  avail  himself  of  the  defense,  the  pleadings 
by  which  it  may  be  set  up,  and  the  necessary  contents  of 
those  pleadings.  Under  the  system  of  procedure  and 
pleading  peculiar  to  a  court  of  chancery,  and  in  whatever 
tribunals  that  system  is  still  preserved,  the  defense  may 
be  raised  in  three  different  manners.    If  the  fact  that  the 

■taaoet  in  whiok  the  party  making  it  must  determine  the  liability;  Bidiird- 

mayreaeonablyeapposeitwillbeaoted  eon  ▼.  Chickering,  41  N.  £L  380;  77 

on,  then,  prima fade^  th«  P^rty  making  Am.  Dee.  769;  WelU  ▼.  Pieroe,  27  K.  H. 

the  representation  is  boand  by  it,  as  603;  Parker  ▼.  Barker,  2  Met.  423; 

between  himself  and  those  whom  he  Laurence  ▼.  Brown,  6  N.  T.  304;  Ba- 

has  thus  misled."  Where  there  is  noth*  chanan  t.  Moore,  13  Serg.  &R.  304; 

ing  bat  mere  silence  or  acquiescence,  16  Am.  Dec.  601;  McKelrey  t.  Troby, 

equity  requires  that  the  party  should  4  Watts  ft  a  323;  Willis  t.  Swarti»  28 

be  in  sucn  a  position  or  relations  to  Pa.  St.  413;  Beaupland  ▼.  McKeso,  28 

the  others  that  a  duty  to  speak  rested  Pa.  St.  124;  70  Am.  Dec.  116;  andisa 

upon  him,  in  order  to  create  liability  the  peculiar  case  of  McKelwar  ▼.  Ar- 

therefrom:    Strong  v.  Ellsworth,    26  mour, ION. J.Eq.  116;64Am.ueo.445. 

Vt  366;  Ciabough  v.  Byerly,  7  Gill,  >  Setting  aside  judgments:  Martin  r. 

864.     Where  there  is  actual  procure*  Hewitt,  44  Ala.  418;  Sharp  ▼.  Hunter, 

ment,  interference,   inducement,  rep-  7  Cold.  389;  Filley  ▼.  Duncan,  1  Neb. 

resentations  actually  untrue,  although  134;  93  Am.  Dec.  337.     Setting  sn^i* 

mistaken  and  without  misleading  m«  mort^ges;  Dillon  ▼.  Costelloe^  2  Mol* 

tent,  the  principles  so  admirably  ez-  ley,  612;  Wallace  t.  Lord  Donegal,  1 

plained   by  Lord    Cranworth  in  the  Drn.  &  Walsh,  461;  Gibson  ▼.  Fletehtfa 

aboTe  extract^  and  stated  in  the  text,  1  Oh.  Rep.  69, 
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defendant  is  a  bona  fide  purchaser  for  value  without  notice 
is  clearly  shown  by  the  bill  of  complaint,  the  defendant 
may  resort  to  a  demurrer.*    The  usual  mode  of  presenting 
the  defense  is  by  a  plea;  and  if  it  contains  the  requisite 
averments,  and  they  are  established  by  evidence,  the  suit 
will  be  dismissed  without  the  ne^^essity  of  an  answer  on  the 
merits.  Instead  of  resorting  to  a  ''plea,"  the  defendant  may 
set  out  the  facts  constituting  this  defense  in  his  answer.* 
If  he  neglects  to  put  in  a  plea,  and  fails  to  insert  the 
defense  in  his  answer,  he  cannot  raise  it  or  avail  himself 
of  it  in  any  subsequent  stage  of  the  suit'    Wherever  the 
reformed  system  of  procedure  prevails,  and  all  remedies, 
equitable  as  well  as  legal,  are  obtained  through  the  single 
**  civil  action,''  the  defense  must,  of  course,  be  taken  ad- 
vantage of,  either  by  demurrer  or  by  answer.    Unless  the 
facts  appear  on  the  face  of  the  complaint  so  as  to  permit 
a  demurrer,  there  can  be  no  doubt  that  in  the  new  sys- 
tern  as  well  as  in  the  old  the  defense  must  be  pleaded,  in 
order  to  be  available.^ 

g  785.  Necessary  Allegations. — The  allegations  of  the 
plea,  or  of  the  answer  so  far  as  it  relates  to  this  defense, ' 
must  include  all  those  particulars  which,  as  has  been 
shown,  are  necessary  to  constitute  a  bona  fide  purchase. 
It  should  state  the  consideration,  which  must  appear  from 
the  averment  to  be  '*  valuable"  within  the  meaning  of  the 
rules  upon  that  subject,  and  should  show  that  it  ha^  ac-- 
tually  been  paid,  and  not  merely  secured/    It  should  alsa 

'  Mitford'f  Eq.  FL  199.  the  codes,  and  therefore  to  be  epe* 

'With  reepect   to  the   differences  cially  pleaded,  not  beine  admissible^ 

between  a  "plea  **  and  an  *' answer,"  under  an  answer  of  denials  general  or 

and  the  adyantages  of  the  former,  see  special.     [Lnpo  y.  Tme,  16  8.  C.  580. 

Att'y-Oen.  y.  Wilkins,  17  Beay.  2S6,  See  Bossick  Min.  Ca  y.  Dayis,  11  CoL 

291 ;  Lord  Rancliffe  y.  Parkyns,  6  Bow,  130.     And  must  be  pleaded  as  fully  asi 

149,  per  Lord  Eldon;    Lancaster  y.  nnder    the    former    equity    practicer 

Eyors,  1  FhilL  Ch.  349,  352;  Oyey  y.  Weber  y.  Rothchild,  15  Or.  385;  & 

Leighton,  2  Sim.  ft  St  234;  Earl  of  Am.  St  Rep.  162;  Richards  y.  Sny* 

Portarlington  y.  Soulby,  7  Sim.  28.  der,  11  Or.  501.] 

*  Phillips  y.  Phillips,  4  Be  Gex,  F.  *  See  ante,  snbdiyision  on  yalnabU 

ft  J.  208;  Lyne  y.  Lyne,  S  Be  Oez,  consideration,  cases  cited  nnder  I9746- 

M.  ft  a.  653;  21  Beay.  318.  751.     In  England  the  pleadins  must 

*The  defense  seems  plainly  to  be  show  that  the  consideration  his  aU 

*'iiew  matter  "  within  tlU  meaning  of  been  paid,  eta    In  this  oonntry  tht 
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deny  notice  in  the  fullest  and  clearest  manner,  and  this 
denial  is  necessary,  whether  notice  is  charged  in  the  com- 
plaint or  not.  Tlie  denial  must  correspond  with  the  set- 
tled rules  upon  the  subject  of  notice,  so  as  to  bring  the 
case  within  the  operation  of  those  rules.*  Concerning  the 
foregoing  averments  there  has  been,  and  can  be,  no  doubt; 
there  is,  however,  some  confusion,  or  even  conflict,  with 
respect  to  the  allegations  concerning  the  defendant's  es- 
tate. There  are  many  English  decisions  which  hold  in 
the  most  positive  manner  the  following  requirements; 
The  defendant  must  allege  that  the  grantor  from  whom 
he  immediately  took  his  title  was  seised,  or  appeared  to 
be  seised,  or  pretended  to  be  seised,  of  a  legal  estate  at 
the  time  of  the  conveyance,  and  also  that  such  grantor 
was  in  possession,  if  the  conveyance  purported  to  be  of  a 
present  estate  in  possession.  Consequently  the  defendant 
must  allege  that  by  the  conveyance  in  question  he  either 
actually  obtained  a  legal  freehold  estate,  or  else  obtained 
what  purported  and  appeared  to  be  such  an  estate,  and 
what  he  at  the  time  purchased  as,  and  supposed  and  be- 
lieved to  be,  such  a  freehold  legal  estate,  —  that  he  ac- 
quired a  legal  seisin  from  his  immediate  grantor.  From 
these  decisions,  it  necessarily  follows  that  while  a  defend- 
ant who  really  acquires  only  an  equitable  estate,  which, 
however,  purported  to  be  a  legal  estate,  and  which 
he  in  good  faith  believed  to  be  such,  may  be  a  bona  fide 
purchaser  within  the  meaning  of  the  doctrine,  a  de- 
fendant who  knowingly  and  intentionally  purchases  an 

alle^tions  on  this  subject  may  vary  giving  it,  etc.,  have  been  adopted  in 

in  different  states,  according  to  the  different  states,  the  allegations  must, 

particular  rales  prevailing  therein,  as  of  course,  correspond  to  the  rales  pre- 

shown    in    former    paragraphs;     but  vailing  in  the  particular  state,  as  here- 

should  conform  to  the  rules  as  settled  tofore  shown.     The  English  cases  on 

in  the  particular  state.  the  subject  of  denying  notice  and  al- 

'  See   ante,   subdivision  on  notice,  leging  consideration   would    be  mis* 

cases    cited    under  §§   752-756.      In  leading  in  some  of  the  states.     [See 

England  the  receipt  of  notice  before  Seymour  v.    MoKinstry,  106  N.  Y. 

the  payment  of  the  consideration  and  238;    Graves    v.    Coutant^   31    K.  J. 

the  execution  of  the  conveyance  must  £q.  763;  Dean  v.  Anderson,  34  N.  J« 

be  denied,  etc.    As  very  different  rules  Eq.    496;    Hill    ▼•    Moore^    G2   Tez. 

on  the  subject  of  notice,  the  time  of  610.] 
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equitable  estate  or  interest  cannot  avail  himself  of  the 
defense.      These  English  decisions  have  been   followed 
by  namerous  American  cases.^    This  is  plainly  the  same 
question,  under  another  form,  which  has  been  discussed 
ia  the  preceding  subdivisions:  how  far  the  subsequent 
purchaser  of  a  mere  equitable  interest  is  entitled  to  the 
defense  of  a  bona  fide  purchaser.     That  discussion  need 
not  be  renewed,  and  I  simply  refer  to  the  paragraphs 
which  contain  it,  and  to  the  cases  heretofore  cited  in 
which  it  is  involved.*    It  should  be  remembered,  how- 
ever, in  applying  the  doctrine,  that  it  has  been  materially 
modified  by  the  recording  statutes.   Whenever,  as  is  com- 
monly the  case  in  this  country,  the  defense  of  bona  fide 
purchase  arises  in  connection  with  recording,  the  true  rule 
would  seem  to  be  as  follows:  The  defendant  must  aver  in 
his  plea  or  answer  that  he  has  purchased  an  estate  which 
comes  within  the  protection  of  the  recording  acts;  or  in 
other  words,  that  he  has  purchased  an  estate  or  interest, 
legal  or  equitable,  of  such  a  kind  that  the  conveyance  or 
instrument  constituting  his  muniment  of  title  must  or 
may  be  recorded,  so  that  by  his  recording  it  he  can  obtain 
the  protection  which  the  statutes  give  to  such  a  bona  fide 
purchaser  who  has  first  put  his  instrument  of  title  on 
record.* 

>  story  T.  Lord  ^ndsor,  2  Atk.  Hein  t.  Banks,  6  T.  B.  Mon.  19S;  17 

630;  Trevanion  r,  Mosse,  1  Vera.  246;  Am.  Deo.   136;   Halstead  t.  Bank  of 

Hngbes  t.  Qarth,  Amb.  421;  Page  ▼.  Eentaoky,  4  J.  J.  Marsh.  664;  Lar- 

Lever,  2  Ves.  450;  Dobson  ▼.  Lead-  rowe  v.  Beane,  10  Ohio,  498;  Jenkins 

beater,  13  Ves.  230;  Jackson  t.  Rowe,  ▼.  Bodley,  1  Smedes  &  M.   Ch.  3.^; 

4  Ross.  514;  Osilyie  ▼.  Jeaffreson,  2  Wailes  v,  Ck>oper,  24  Miss.  208;  Boone 

Giff.  353,  379;  Lady  Lanesborough  ▼.  v.  Chiles,  10  Pet.  177;  Vattier  v.  Hinde, 

Lord  Eilmaine,  2  Molloy,  403;  SneU  7  Pet  252,  271;  Alexander  ▼.  Pendle- 

grove  y.  Snelgrove,  4  Desans.  £q.  274  ton,   8    Oranch,   462;     [Bversdon    t. 

(ayery  fnll  statement  of  all  the  reqni-  Mayhew,  65  Cal.  163.] 
sites  for  a  good  plea,  and  a  review  of        *  See  onle,  §§  740,  766. 
previous  authorities);  Blake  v.  Hey-        *  See  ante,  §§  757-761.    [The  defense 

ward,  1  Bail.  Eq.  208;  Bush  t.  Bush,  3  of  a  Umafide  purchase  for  value  and 

Strob.Eq.l31;Brownv.  Wood,6Rich.  without  notice  is  a  personal  defense, 

Bq.  165;  Tompkins  ▼.  Anthon,  4  Sand,  and  can  only  be  relied  on  by  such  pur- 

Ch.  97;  Baynard  v.  Norris,  5  Gill,  468;  ohaser  or  by  some  one  deriving  title 

46  Am.  Dec.  647;  Nants  v.  MoPherson,  through  himi  Haynet  ▼•  Whitset^  18 

7  T.  R  Mon.  597;  18  Am.  Dec.  216;  Or.  455.] 
Hunter  v.  Somrall,  5  Litt  62}  Blight's 
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SECTION  VIIL 

CONC^^BNIKG  MEEGSIL 

▲1YAI.T8IB. 

S  786.  Origin  and  nature  of  the  dootrino^ 

if  787,  788.  Fir§L     Merger  of  estates.  « 

;S787.  L  The  legal  doctrme. 

§  788.  n.  The  equitable  doctrine. 

1(789-800.  Second,    Merger,  of  chargea. 

§  790.  I.  The  owner  of  the  property  becomes  entitled  to  the  oharigak 

§  791.  Same.     Intention  prevents  a  merger. 

§  792.  Time  and  mode  of  expressing  the  intention. 

S  793.  OouTeyance  to  the  mortgagee;  assignment  to  the  mortgai^or  or 
to  his  grantee. 

I  794.  Merger  never  prevented  when  fraud  or  wrong  would  result. 

S  795.  Life  tenant  becomes  entitled  to  the  charge. 

I  796.  II.  The  owner  of  the  land  pays  off  a  charge  upon  it. 

§  797.  Owner  in  fee  personally  liable  for  the  debt  pays  off  a  ohafgo* 

§  798.  Owner  who  is  not  liable  for  the  debt  pays  off  a  charge. 

§  799.  Life  tenant  pays  off  a  charge. 

1 800.  Priorities  affected  by  merger. 

§  786.  Origin  and  Nature  of  the  Doctrine.  —  The  ap- 
plications of  the  equitable  doctrine  concerning  merger, 
although  resting  upon  the  same  general  principle,  are 
various  in  form,  and  some  of  them  are  of  frequent  occur- 
rence in  this  country.  The  single  principle  from  which 
the  doctrine,  in  all  its  modes  and  forms  of  application, 
directly  results  is  the  fruitful  maxim,  that  equity,  in 
viewing  the  transactions  of  men,  and  in  determining  the 
rights  and  liabilities  arising  therefrom,  looks  at  the  real 
intent  of  the  parties  as  constituting  the  essential  sub- 
stance, and  not  at  the  mere  external  form.  In  this 
method  of  viewing  the  affairs  of  mankind,  equity  often 
establishes  different  rules,  creating  different  rights  and 
duties  from  those  which,  under  the  same  circumstances, 
prevail  at  law.^  The  equitable  doctrine  of  merger  is  a 
striking  illustration  of  this  most  righteous  principle;  and 

>  See  ante,  voL  1,  8§  378>384.     "  Eqnity  looks  to  the  intent^  rather  than  t» 
the  form." 
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the  whole  discussion  in  fact  consists  in  ascertaining 
when  and  how  a  merger,  which  would  have  been  inevita- 
ble at  law,  will  be  prevented  or  not  permitted  in  equity 
The  subject  will  be  treated  of  under  the  two  following 
divisions:  1.  Merger  of  estates  in  the  same  land;  2. 
Merger  of  charges  —  liens  and  encumbrances — on  the 
same  land. 

§  787.  First.  Merger  of  Eatates.— I.  The  Legal  Doc* 
trine.  —  The  rule  of  the  common  law  is  well  established, 
and  of  almost  universal  application ,  that  where  a  greater 
and  a  less  legal  estate,  held  in  the  same  right,  meet  in 
the  same  person,  without  any  intermediate  estate,  a 
merger  necessarily  takes  place.  The  lesser  estate  ceases 
to  exists  being  merged  in  the  greater,  which  alone  re- 
mains; as  where  a  tenant  for  years  acquires  the  fee,  the 
term  is  merged.  For  the  purposes  of  a  merger,  by  the 
common  law,  every  estate  of  freehold  is  greater  than  any 
term  of  years.  Both  estates,  however,  must  be  held  in 
the  same  right,  in  order  that  this  result  may  follow.' 
There  is  a  well-settled  exception  to  this  general  rule  in 
the  case  of  estates^tail;  these  do  not  merge  in  the  fee, 
such  result  being  prevented  by  the  operation  of  the  stat- 
ute de  donU}  Courts  of  law,  under  the  influence  of  equi- 
table notions,  may  now  admit  of  some  other  exceptions.* 

>  2  Black.  Com.  157;  2  Spence's  Eq.  nte:  Parker  t.  Tamer,  1  Vera.  468; 

Jnr.  879,  880;  White  t.  Greenish,  11  Dudii  t.  Green,  3  P.  Wms.  9;  also  an 

Com.  B.,  N.  S.,  209,  233;  Jones  ▼.  Da-  estate-tail,   after  possibility  of  issue 

▼ies,  7  HnrL  ft  N.  507;  Lady  Piatt  t.  extinct,  or  when  changed  into  a  de- 

Sleap,  Cro,  Jae.  275.     An  estate  for  terminable  fee,   may    merge:    See  8 

years  will    merge    in    a  revernonary  Preston  on  Conveyancing,  240. 

term  of  years,  even  though  the  latter  *  Thus  it  is  held  in  Malloney  r. 

is  of  less  duration:    See  Hughes  ▼•  Horan,  49  N.  Y.  Ill,   10  Am.  Rep. 

Rol>otham,  Cro.   Eliz.  302;  Stephens  335,  that  where  the  fee  has  been  con* 

▼.  Bridges,  6  Madd.  66.     As  illustra-  veyed  to  A,  by  a  deed  fraudulent  as 

tions  of  the  general  rule,  see  Welsh  against  the  creditors  of  the  grantor, 

▼.  Phillips,  54  Ala.  309;  25  Am.  Rep.  and  the  conveyance  has  been  set  aside 

679;  Cary  v.  Warner,  63  Me.  571  (life  on  that  sround,  the  fact  that  it  was 

estate  and  reversion  in  fee);  Allen  v.  valid  as  oetween  the  immediate  par- 

Anderson,  44  Ind.  395  (life  estate  and  ties  will  not  cause  it  to  work  a  merger 

fee);  [Conch  v.  Eastham,  29  W.  Va.  of  a  smaller  prior  estate  held  by  the 

784;  Boykin  v.  Ancrum,  28  S.  C.  486;  orantee.  A;  to  the  loss  of  the  fee,  the 

13  Am.  St.  Rep.  698.]  law  will  not  add  as  a  penalty  the  fur- 

'  2  Black.  Com.  177.     Estates- tail  in  ther  loss  of  the  prior  estate  on  the 

eopyholds,  however,  will  merge  in  the  ground  of  a  merger, 
feei,  since  they  are  not  within  the  stat- 
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The  general  doctrine  is  not  confined  to  the  union  of  two 
legal  estates.  Wherever,  in  like  manner,  a  legal  and  an 
equal  and  co-extensive  equitable  estate,  or  a  legal  and  a 
less  equitable  estate,  meet  in  the  same  person,  in  either 
instance  the  equitable  estate  is  merged  at  law,  for  the  law 
regards  the  legal  estate  ns  the  superior/  There  is,  how- 
ever, the  same  exception  as  above,  that  an  equitable 
estate-tail  will  not  merge  in  the  legal  fee.' 

§  788.  II.  The  Equitable  Doctrine.  —  Where  the  legal 
estate  —  for  example,  the  fee  —  and  an  equal  co-extensive 
equitable  estate  unite  in  the  same  person,  the  merger 
takes  place  in  equity,  in  the  absence  of  acts  showing  an 
intention  to  prevent  it,  as  certainly  and  as  directly  as  at 
the  law.  Under  these  circumstances,  merger  is  prima 
facie  the  equitable  as  well  as  legal  rule.*  If,  however,  the 
holder  of  an  equitable  estate  obtains  the  legal  fee,  and 
procures  it  to  be  conveyed  to  a  trustee  with  an  express 
declaration  that  there  shall  be  no  merger,  then  it  seems 
that  a  court  of  equity  will  not  permit  a  merger  in  oppo- 
sition to  such  a  direct  intention.^    Where  the  owner  of  a 

^  Selby    T.    Alston,    8    Vei.    339;  the  whole  legal  estate  and  a  partial 

Brydffes  ▼.   Brydges,   3  Ves.   125  a;  equitable  estate,  the  latter  ainlu  into 

Oapelv.  Girdler,  9  Ves.  509;  Welsh  ▼.  the  former,  for  it  would  bo  a  disad- 

Phillips,  54  Ala.  309;  25  Am.  Rep.  679.  vantage  to  him.    There  is  no  abanrd- 

'  Merest  v.  James,  6  Madd.  118;  ity  in  saying  that  a  pereon  may  have 

Browne  v.  Blake,  1  Molloy,  382.  the  whole  legal  estate,  and  a  Umited 

*  Selby    V.    Alston,    3    Ves.     339;  interest  in  the  beneficial   interest  in 

Brydffes   v.   Brydges,   3  Ves.  125  a;  that  estate,  as  there  ia  in  aaying  thai 

Wykhain  v.  Wykham,  18  Ves.  418,  he  has  the  whole  legal  fee  and  a  legal 

per  Lord  Eldon;  James  v.  Morey,  2  remainder.*' 

Cow.    246;    14    Am.    Dec.    475.     In  *  Belaney  v.  Belaney,  L.  R^  2  Ch. 

Brydges  v.  Brydges,  3  Ves.  125  a.  Lord  138;  Tiffin  v.  Tiffin,  1  Vem.  1.     The 

Alvanley  laid  down  the  equitable  doc-  rule  in  Shelley's  case  waa  io  nnfavor- 

trine  in  an  accurate  manner,  which  ably  regarded  by  courts  of  equity  that 

received  the  strong  approval  of  Lord  they  would  not  permit  a  merger  of  an 

Eldon,  and  the  decision  is  a  leading  equitable  in  a  le^al  estate,  in  order  to 

authority:  "  I  admit  that  where  a  per-  render  the  life  mterest  and  the  re* 

son  has  the  same  Interest  in  the  legal  mainder  of  the  same  kind,  and  thus 

and    equitable   estate,  he    ceases    to  let  in  the  operation  of  the  rule:    See 

have  the  equitable  estate,  and  has  the  Shapland  v.  Smith,  1  Brown  Ch.  76; 

lesal  estate,  upon  which  this  court  Lord'  Say  and  Seal  v.  Jonea,  3  Brown 

wul  not  act,   but    leaves  it   to    the  ParL  G.  113;  Venables  v.  Morris.  7 

rules  of  law.     But  it  must  always  be  Term  Rep.  342-438;  Silvester  v.  Wil- 

understood  with  this  distinction,  that  son,  2  Term  Rep.  444.     No  merger 

it  holds  only  where  the  legal  and  equi-  will  take  place  m  equity  where  tho 

table    estates    are    oo-extensive    and  two  interests  are   held    by  different 

commensurate;  but  I  do  not  by  any  rights:  Chambers  v.  Kingham,  Lb  IL 

means  admit  that  where  a  person  has  10  Ch.  Div.  743,  745. 
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legal  estate  — as,  for  example,  the  fee  —  acquires  by  pur- 
chase or  in  any  other  manner  a  lesser  equitable  estate  not 
co-extensive  and  commensurate  with  his  legal  estate,  or 
a  lesser  legal  estate,  a  distinction  exists;  the  merger,  al- 
though  taking  place  at  law,  does  not  necessarily  take  place 
in  equity;  indeed,  it  may  be  said  that  the  leaning  of  equity 
is  then  against  any  merger,  and  that,  prima  faciei  it  does 
not  result.     The  settled  rule  of  equity  is,  that  the  inten- 
tion of  the  one  acquiring  the  two  interests  then  controls. 
If  this  intention  has  been  expressed  by  taking  the  trans- 
fer to  a  trustee,  or  by  language  inserted  in  the  instrument 
of  transfer,  it  will,  of  course,  be  followed.    If  the  intention 
has  not  been  thus  expressed,  it  will  be  sought  for  and  as- 
certained in  all  the  circumstances  of  the  transaction.    If  it 
appears  from  all  these  circumstances  to  be  for  the  benefit 
of  the  party  acquiring  both  interests  that  a  merger  shall 
not  take  place,  but  that  the  equitable  or  lesser  estate  shall 
be  kept  alive,  then  his  intention  that  such  a  result  should 
follow  will  be  presumed,  and  equity  will  carry  it  into  exe- 
cution by  preventing  a  merger,  and  by  treating  the  equi- 
table or  lesser  interest  as  subsisting,  and  by  admitting 
all  the  consequences,  for  the  protection  of  the  party  with 
respect  to  other  matters,  which  necessarily  result  from 
the  fact  of  the  equitable  estate  being  left  in  existence.^ 

^  Brydgei  y.  Brydges,  3  Vei.  125  a;  action  was  one  to  recover  possession  of 

Chambers  ▼.  Kingbam,  L.  B.  10  Cb.  land, — simple  ejectment, — in  which 

Div.  743,  745;  Thorn  v.  Newman,  3  the  plaintiff  only  alleged  and  souffbt 

Swanst.  603;  Adams  ▼.  Angell,  L.  R.  5  to  recover  upon  his  legal  title  in  bis 

Cb.   Div.   634,   645,  and  cases  cited;  complaint.      Livingston,  the  original 

Forbes  v.  Moffatt»   18  Ves.   384;  St.  owner,  had  demised  the  land  to  one 

Paul  V.  Lord  Dudley  and  Ward,  15  Taylor  by  a  perpetual  lease,  reserving 

Ves.  167,  173;  Andms  v.  Vreeland,  29  a  rent-charge  with  a  clause  of  re-en- 

N.  J.  £q.  394;  Welsh  v.  Phillips,  64  try.     L.  assigned  this  rent-charge  and 

Ala.  309;  25  Am.  Rep.  679;  Fowler  v.  all  his  rights  to  Dr.  Clarke,  who  died 

Fay,  62  111.  375;  Worcester  Bank  v.  in  1846,  and  the  plaintiff  is  his  heir 

Cheeney,  87  111.  602;  Hart  v.  Chase,  at  law.    The  action  is  brought  to  re- 

46  Conn.  207;  Malloney  v.  Horan,  49  cover  the  land  on  account  of  failure  to 

N.  Y.  Ill;  10  Am.  Rep.  335;  Binsse  pay  the   rent.     The   defense  was  as 

T.  Paige,  1  Abb.  App.  138;  Sheehan  follows:  Taylor  bad  given  a  mortgage 

T.  Hamilton,  2  Keyes,  304;  4    Abb.  on   the  land,    which   had  been  fore- 

App.   211.     This    case    presents    an  closed,  and  the  land  was  bought  in  by 

interesting  and  most  important  ques-  Dr.  Clarke  in  1831,  and  was  by  him 

tion  with  respect  to  the  application  of  conveyed  to  one  Risley  and  from  him 

the  equitable  doctrine  in  legal  actions  by  mesne  conveyances  to  the  defend* 

under  the  reformed  procedure.     The  ant.    The  defendant's  contention  waa^ 
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The  same  rule  may  be  stated  in  a  negative  toYm.  If 
from  all  the  circumstances  a  merger  would  be  disadvan- 
tageous to  the  party,  then  his  intention  that  it  should  not 
result  will  be  presumed  and  maintained.  The  language 
of  some  American  cases  seems  to  state  the  rule  so  broadly 
that  it  would  include  an  equitable  interest  co-extensive 
and  commensurate  with  the  legal  estate,  and  would  thus 
fail  to  recognize  the  distinction  heretofore  laid  down. 
This  may  perhaps  result  from  the  fact  that  instances  of 
a  legal  and  an  equitable  fee  uniting  in  the  same  person 
have  very  rarely  come  before  the  American  courts  for  ad- 
judication; and  the  judges,  in  stating  the  equitable  doc- 
trine correctly  applicable  to  the  facts  before  them,  have 
naturally  expressed  it  in  terms  somewhat  broader  than 
was  necessary  for  the  decision.^ 

§  789.  Second.  Merger  of  Charges.  —  Whenever  the 
owner  of  the  legal  estate  in  land  becomes  also  the  holder 
of  any  charge  directly  resting  upon  it,  the  latter  merges 
at  law  and  disappears  in  the  same  manner  as  a  lesser 
estate  merges.  The  equitable  doctrine  preventing  the 
merger  under  these  circumstances  is  even  stronger  and 
more  readily  applied  than  in  the  case  of  two  estates.  The 
*'  charges"  referred  to  include  mortgages,  and  other  liens 
and  encumbrances,  and  sometimes  easements,  servitudes, 
and  similar  interests  which  are  not  rights  of  property  or 
estates.    There  are  two  principal  conditions  of  fact  to  be 

that  Dr.  Clarke  being,  in  1831,  owner  enforcing  such  eqnitable  right  by  a 

both  of  the  land    and  of  the  rent-  separate  action  in  equity.     [See  aUo» 

charge,  the  latter  merged  and  was  ex-  in  support  of  the  general  mle.  Smith 

tinguished.     In    reply,   the    plaintiff  t.  Roberta,  91  N.  Y.  470;  AJsche  t. 

proved  the  intention  of  Dr.  Clarke  Asche,  113K.  Y.  232.] 
that  the  rent-charge  should  not  merge,         ^  If  A,  holding  the  equitable  fee  as  a 

but  should  be  kept  alive.     The  court  cestui  que  trust  under  a  dry,  passive 

below  held  that  the  doctrine  of  non-  trust,  should  acquire  directly  to  him- 

merger    was    purely    equitable,    and  self  the  legal  fee,  there  can   be  no 

could  not  be  invoked  by  the  plaintiff  doubt  upon  the  authorities  that  a  mer- 

in  this  legal  action.     The  court    of  ger  would  take  place  in  equity  as  well 

appeals,  on  the  contrary,  decided  that  as  at  law.    This  case,  which  is  not  in- 

in  such  a  legal  action,  brought  upon  a  frequent  in  England,  where  saoh  trusts 

legal  title,  and  seeking  a  purely  legal  are  common,  is  very  infrequent  in  the 

remedy,  the  plaintiff  may  still  invoke  United  States.     The  English  author 
i.id  of 


the  aid  of  an  equitable  right  or  title  ities  seem  to  hold  very  distinctly  that 
which  be  holds,  and  is  no  lons;er  put  a  mere  expressed  intention  of  th« 
to  the  necessity  of  establishing  and    party  would  not  prevent  the  merger. 
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considered:  1.  Where  the  legal  owner  of  the  property  he- 
comes,  hy  hequest,  devolution,  or  transfery  holder  of  the 
charge;  2.  Where  the  owner  of  the  property  voluntarily 
pays  off  the  charge. 

§  790.  I.  The  Owner  of  the  Property  Becomes  Entitled 
to  the  Charge.  —  When  the  owner  of  the  fee  becomes  ab- 
solutely entitled  in  his  own  right  to  a  charge  or  encum- 
brance upon  the  same  land,  with  no  intervening  interest 
or  lien,  the  charge  will,  at  law,  merge  in  the  ownership 
and  cease  to  exist.  Under  like  circumstances  a  merger 
will  take  place  in  equity,  where  no  intention  to  prevent  it 
has  been  expressed,  and  none  is  implied  from  the  circum- 
stances and  the  interests  of  the  party;  and  a  presumption 
in  such  a  case  arises  in  favor  of  the  merger.*  Generally, 
the  same  result  follows  whether  a  mortgagee  assigns  a 
mortgage  to  the  mortgagor,  or  the  mortgagor  conveys  the 
land  to  the  mortgagee.'  The  merger  of  a  charge  or  en- 
cumbrance under  these  circumstances  is,  however,  in 
most  instances  only  a  presumption,  which  can  generally 
be  overcome,  and  which  sometimes  does  not  even  arise.' 

^  ForbM  T.  Mo£fatt^  IS   Ves.   3S4;  will  not  be  presumed,  bnt  will  depend 

Lord  Compton  ▼.  Oxenden,  2  Vet.  261,  npon  the  interest  of  the  mortgagee 

264;    Swinfen  ▼.  Swinfen,  29    Beav.  m  showing    the   intent:  Stantons  t. 

199;  Byam  ▼.  Sutton,    19  Beav.  556;  Thompson,  49  N.   H.  272;  Bdgerton 

Swabey  ▼.  Swabey,  15  Sim.  106;  Tyler  t.  Yonng,  43  Bl.  464. 
▼.  Lake,  4  Sim.  351,   358;  Brown  t.        *  There  is  some  discrepancy  between 

Stead,  5  Sim.  535;  Orioe  r.  Shaw,  10  the  earlier  and  more  recent  decisions. 

Hare,  76;  Smith  t.  Phillips,  1  Keen,  In  Toulmin  ▼.   Steere,  3    Mer.    210, 

694;  Baldwin  t.  Sager,   70  UL  *503;  224,  Sir  WiilUm  Grant  said:   "The 

Robins  v.  Swain,  68  HI.  197;  Lilly  t.  cases  of  Oreswold  ▼.  Marsham,  2  Oh. 

Palmer,  51  111.  331;  Gardner  y.  Astor,  Cas.  170,  and  Mocatta  t.  Margatroyd, 

3  Johns.   Ch.   53;    8  Am.   Dec.  465;  1   P.  Wms.  393,  are  express  anthori- 

Starrr.  Ellis,  6  Johns.  Ch.  393;  James  ties  to  show  that  one  purchasing  an 

▼.  Johnson,  6  Johns.  Ch.  417;  James  equity  of  redemption  cannot  set  up  a 

▼.  Morey,  2  Cow.  246,  286,  300,  313;  prior  mortgage  of  his  own,  nor,  con- 

14  Am.  Dec  475;  Gregory  t.  Sarage,  sequently,  a  mortgage  which  he  has 

32  Conn.  250,  264;  Busett  t.  Mason,  cot    in,   against    subsequent    encum- 

18  Conn.  131;  Wilhelmi  v.  Leonard,  orances  of  which  he  had  notice";  or 

13  Iowa,  330;  [Donk  ▼.  Alexander,  117  in  other  words,   that    the  mortgage 

III.  330.]  would  always  merge  in  equity.     This 

'  Id.    Some  recent  eases  draw  a  dis-  diHum    has    been    repeatedly    disap- 

tinction  as  follows:  If  the  mortgagee  proved  by  the  ablest  judges,  and  must 

assigns  the  mortgage  to  the  mortgagor,  be  regarded  as  completely  overthrown 

a  merger    is  presumed;    but    if    the  by  modem  decisions:  See  Adams  ▼. 

mortgagor  conveys  the  land  to  the  Angell,   L.  R.  5  Ch.  Div.  634,   641, 

mortgagee,  especially  where  there  is  a  645,  and  cases  oited^ 
•ubs^oent   encnmbrance^    a   merger 
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§  791.    Same.    Intention    Prevents  a   Merger.  —  The 

equitable  doctrine  concerning  the  merger,  where  the  owner 
of  the  fee  becomes  entitled  to  the  charge  or  encumbrance, 
may  be  stated  as  follows,  substantially  in  the  language  of 
most  eminent  judges.  Sir  William  Grant  says:  "The 
question  is  upon  the  intention,  actual  or  presumed,  of  the 
person  in  whom  the  interests  are  united."  Sir  George 
Jessel  says:  "  In  a  court  of  equity  it  has  always  been  held 
that  the  mere  fact  of  a  charge  having  been  paid  off  does 
not  decide  the  question  whether  it  is  extinguished.  If  a 
charge  is  paid  off  by  a  tenant  for  life,  without  any  ex- 
pression of  his  intention,  it  is  well  established  that  he 
retains  the  benefit  of  it  against  the  inheritance.  Al* 
though  he  has  not  declared  his  intention  of  keeping  it 
alive,  it  is  presumed  that  his  intention  was  to  keep  it 
alive,  because  it  is  manifestly  for  his  benefit.  On  the 
other  hand,  when  the  owner  of  an  estate  in  fee  pays  off 
or  becomes  entitled  to  a  charge,  the  presumption  is  the 
other  way,  but  he  can,  by  expressly  declaring  his  inten* 
tion,  either  keep  it  alive  or  destroy  it.  If  there  is  no  rea- 
son for  keeping  it  alive,  then  equity  will,  in  the  absence 
of  any  declaration  of  his  intention,  destroy  it;  but  if  there 
is  any  reason  for  keeping  it  cdive,  such  as  the  existence  of 
another  encumbrance,  equity  wiU  not  destroy  it,**  In  short, 
where  the  legal  ownership  of  the  land  and  the  absolute 
ownership  of  the  encumbrance  become  vested  in  the  same 
person,  the  intention  governs  the  merger  in  equity.  If 
this  intention  has  been  expressed,  it  controls;  in  the  ab- 
sence of  such  an  expression,  the  intention  will  be  pre- 
sumed from  what  appear  to  be  the  best  interests  of  the 
party  as  shown  by  all  the  circumstances;  if  his  interests 
require  the  encumbrance  to  be  kept  alive,  his  intention 
to  do  so  will  be  inferred  and  followed;  if,  on  the  contrary, 
his  best  interests  are  not  opposed  to  a  merger,  then  a  mer- 
ger will  take  place  according  to  his  supposed  intention. 
This  is  the  general  rule,  subject,  however,  to  one  impor- 
tant exception,  to  be  mentioned  in  a  subsequent  para- 
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graph.'  If  the  person  expressly  declared  his  intention 
that  the  charge  shall  be  kept  on  foot,  no  question  can 
generally  arise,  for  he  can,  with  the  single  exception 

mentioned,  always  prevent  a  merger  in  this  manner.' 
The  presumption  of  an  intent  to  preserve  the  encum- 

^  Forbe«v.  Mofiktt,  18  Ves.  384,  per  N.  J.  £q.  413;  Malford  ▼.  Fetenen, 
8ir  William  Grant;  Adams  v.  Angell,  35  N.  J.  L.  127;  Duncan  t.  Smith, 
Li.  R.  5  Ch.  DiY.  634,  645,  per  Sir  31  N.  J.  L.  325;  Van  Waffenan  y. 
George  Jessel;  Swabey  v.  Swabey,  15  Brown,  26  N.  J.  L.  196;  Uinohman 
Sim.  106;  Orioe  ▼.  Shaw,  10  Hare,  76;  ▼.  Emans,  1  N.  J.  Eq.  100;  Duncan  ▼. 
Bailey  t.  Richardeon,  9  Hare,  734,  Dmry,  9  Pa.  St  332;  49  Am.  Dec.  565; 
736;  Tyrwhitt  t.  Tyrwhitt,  32  Bear.  Moore  ▼.  Hurisbnrg  Bank«  8  Watti, 
244;  SwinfeoT.  Swinfen,  29BeaT.  199;  138;  Wallace  y.  Blair,  1  Grant  Cae. 
Dayia  ▼.  Barrett,  14  Bear.  542;  Simon-  75;  Polk  ▼.  Reynolds,  31  Md.  106; 
ton  ▼.  Gray,  34  Me.  50;  Given  y.  Marr,  Bell  t.  Tenny,  29  Ohio  St  240;  Jordan 
27  Me.  212;  Holden  v.  Pike,  24  Me.  y.  Forlong,  19  Ohio  St  89;  Tower  y. 
427;  Clark  y.  Uark,  66  N.  H.  106;  Divine,  37  Mich.  443;  Snyder  v.  Sny- 
Stantona  v.  Thompson,  40  N.  U.  272;  der,  6  Mich.  470;  Richardson  y.  Hock* 
Hinds  y.  Ballon,  44  N.  BL  619;  Moore  enhull,  85  111.  124;  Baldwin  v.  Saaer,  70 
y.Beasom,44N.  H.  215;  Drew  y.Rnst^  HL  503;  Hoebwsh  y.  Scheel,  §1  BL 
36  N.  H.  335;  Ball  v.  Woodward,  34  281;  Robins  v.  Swain,  68  III  197;  Fow- 
N.  H.90;Weldv.Sabin,20N.  H.533;  ler  v.  Fay,  62  Dl.  375;  Clark  y. 
51  Am.  Dea  240;  Ballard  y.  Leach,  Langhlin,  62  III  278;  Lilly  v.  Palmer, 
27  Vt  491;  Walker  v.  Barker,  26  Vt  51  111.  331;  Edgerton  v.  Young,  43111. 
710;  Slocum  y.  Catlin,  22  Vt  137;  464;  Aiken  v.  Milwankee  etc.  R  R., 
Evans  v.  Kimball,  1  Allen,  240,  242;  37  Wis.  469;  Webb  v.  Meloy,  32  Wis. 
New  Eng.  J.  Co.  y.  Merriam,  2  Allen,  319;  Lyon  y.  MoIIvaine,  24  Iowa,  9; 
390;  SavsjKe  y.  Hall,  12  Gray,  363;  Welhelmi  y.  Leonard,.  13  Iowa,  330; 
Grover  y.  Thatcher,  4  Gray,  526;  Loud  White  v.  Hampton,  13  Iowa,  259;  Davis 
y.  Lane,  8  Met  517, 518,  519;  Brown  y.  v.  Pierce,  10  Minn.  376;  Christian  v. 
Lspham,  3  Cnsh.  551;  Hunt  v.  Hunt»  Newberry,  61  Mo.  446;  Grellet  v.  Heil- 
14  Fiok.  374;  25  Am.  Dec.  400;  Gib-  shorn,  4  Nev.  526;  Carter  v.  Taylor,  3 
son  y.  Crehore,  3  Pick.  475;  5  Pick.  Head,  30;  Besser  y.  Hawthorn,  3 
146;  Knowles  y.  Carpenter,  8  K.  L  Or.  129;  Atkinson  y.  Morrissy,  3 
548;  Mallory  y.  Hitchcock,  29  Conn.  Or.  332;  Knowles  v.  Lawton,  18  Ga. 
127;  Bassett  y.  Mason,  18  Conn.  131;  476;  63  Am.  Dec  290;  Tucker  y.  Crow- 
Lockwood  y.  Stnrdevant^  6  Conn,  ley,  127  Mass.  400;  Delaware  ete.  Co. 
373;  Campbell  y.  Vedder,  1  Abb.  y.  Bonnell,  46  Conn.  9;  Hart  y.  Chase, 
App.  295;  Purdy  y.  Huntington,  42  46  Conn.  207;  New  Jersey  Ins.  Co.  v. 
N.  Y.  334;  1  Am.  Rep.  532;  Hancock  Meeker,  40  N.  J.  L  18;  iEtna  Life 
y.  Hancock,  22  N.  Y.  568;  Judd  v.  Ins.  Ca  v.  Corn,  89  III.  170;  Meacham 
Seekins,  62  N.  Y.  266;  Sheldon  v.  Ed«  y.  Steele,  93  III.  135;  Dunphy  v.  Bid- 
wards,  35  N.  Y.  279;  Bascom  y.  Smith,  die,  86  111.  22;  Worcester  Bank  v. 
34  N.  Y.  320;  Clift  v.  White,  12  N.  Y.  Cheeney,  87  III.  602;  Smith  v.  Cater- 
519;  Spencer  v.  Ayrault,  10  N.  Y.  meyer,  68  Ind.  432;  Shimer  v.  Ham- 
202;  Vanderkemp  y .  Shelton,  11  Paige,  mond,  51  Iowa,  401 ;  Waterloo  Bank  v. 
28;  Skeel  v.  Spraker,  8  Paige,  182;  Elmore,  52  Iowa,  541;  Scott  v.  Web- 
White  V.  Knapp,  8  Paige,  173;  Mills-  ster,  44  Wis.  185;  [Hanlan  v.  Doherty, 
paugh  y.  McBride,  7  raige,  509;  34  109  Ind.  37.]  The  exception  referred  to 
Am.  Dec  360;  James  y.  Johnson,  6  in  the  text  is  the  case  where  the  owner 
Johns.  Ch.  417,  423;  Starr  y.  Ellis,  6  of  land  who  is  primarily  bound  to  pay 
Johns.  Ch.  393;  Gardner  v.  Astor,  3  the  debt  secnred  pays  off  or  tekea  an 
Johna  Ch.  53;  8  Am.  Dec.  465;  Loomer  assignment  of  the  mortgage.  See|N>«^ 
y.   Wheelwright    8    Sand.   Ch.   135,  {797. 

157;  Angel  y.  Boner,  38  Barb.  425;  '  Bailey  y.  Richardson,  9  Hare,  734, 

McGiven  y.  Wheelock,  7  Barb.  22;  736;  Tyrwhitt  v.  Tyrwhitt,  32  Beav. 

James  v.  Morey,  2  Cow.  246;  14  Am.  244;  [A^new  v.  R.  K  Co.,  24  S.  a  18; 

Dec.   475;    Hoppock  y.  Ramsey,    28  58  Am.  Rep.  237.  ] 
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brance  alive  may,  oii  the  other  hand,  be  inferred  from 
the  circumstances  of  the  case,  from  the  position  of  the 
owner's  property,  and  especially  from  the  fact  that  a  mer* 
ger  would  let  in  other  charges  or  encumbrances.* 

§  792.  Time  and  Mode  of  the  Intention,  r-  While  the 
intention  controls,  it  must  be  understood  as  the  intention 
existing  at  the  time  the  two  interests  came  together.  If 
there  was  then  no  intention  to  keep  the  encumbrance 
alive,  a  merger  cannot  be  prevented  by  an  intention  after- 
wards formed  and  expressed,  or  from  a  subsequent  change 
of  circumstances  from  which  an  intention  might  be  in- 
ferred.* Whei^e  the  intention  ie  expressed,  it  may  be  by 
the  manner  in  which  the  encumbrance  is  transferred,  as 
to  a  trustee  for  the  owner  of  the  land,  or  by  recitals  or 
other  language  in  the  assignment  of  the  security  or  con- 
veyance of  the  land;  no  particular  mode  is  requisite,  pro- 
vided the  intention  is  sufficiently  declared.*  If  there  is 
no  expression  of  an  intention  at  the  time,  then  all  the 
circumstances  will  be  considered,  in  order  to  discover  what 
is  for  the  best  interests  of  the  party.     He  will  be  pre- 


>  Swinfen  v.  Swinfen,  29  Beav.  199;  and   mortgagee   prodnce   a 
Davii  ▼.   Barrett,  14  Beav.  542;  Tyr-  Power  t.  Lester,  23  N.  Y.  527;  and 
whittY.Tyrwhitt,d2Beav.  244;  Stan*  see  GiUig  t.  Maass,   2S  K.  Y.   19L 
tons  ▼.  Thompson,  49  N.  H.  272;  War-  Taking  a  new  mortgage  on  the  same 
ren  ▼.  Warren,  30  Vt,  530;  Hancock  land,  or  other  teonntjr,  for  the  same 
▼.  Hancock,  22  N.  Y.  568;  Campbell  debt  does  not  generally  merge  the  old 
▼.  Vedder,  1    Abb.  App.    295;  Hill  one:  Christian  ▼.  Newberry,  61  Mo. 
y.  Pixley,  63  Barb.  200;  Load  ▼.  Lane,  446;  [Hutchinson  t.  Swartsweller.  SI 
8  Met.  517;  [Lowman  y.  Lowman,  118  N.   J.  Eq.  205;    McElhaney  y.  Shoe- 
Ill.  582;  Hospes  y.  Almntedt,  83  Mo.  maker,  76  Iowa,  416.] 
473.]    To  effect  a  merger  in  any  case,  'Cole    y.    Edgerly,    48    Me.    106; 
the  person  must  be  owner  of  the  land  Giyen  v.  Marr,  2J  Me.  212;  Hunt  y. 
and  of  the  charge  at  the  same  time.  Hunt,  14  Pick.  374,  883;  Gardner  y. 
If  a  mortgagee  has  assigned  his  niort-  Astor,  3  Johns.  Ch.  53;    8  Am.  Deo. 
gage,  and  afterwards  takes  a  convey-  465;  Loomer  y.  Wheelwright^  3  Sand, 
ance  of  the  land,   there  will  be  no  Ch.  135,  157;    Champney  y.    Coops^ 
merger,  even  though  the  assignment  34  Barb.    639;    Aiken  y.  Milwaukee 
of    the    mortgage    be  not    recorded:  etc.  R.  IL,  37  Wis.  469. 
Campbell  y.   v  edder,    1    Abb.    App,  '  Bailey  y.  Bichardson,  9  Hare,  734; 
295;  Purdy  y.  Huntington,  42  N.  Y.  Tyrwhitt  y.  Tyrwhitt,  32  Beay.  244; 
334;  1  Am.  Rep.  532.  A  mortgage  as-  Spencer  y.  Ayrault,    10  N.   Y.  202; 
signed  to  the  wife  of  the  mortgagor  will  [G-resham  v.  Ware,  79  Ala.  192.]    Ajid 
not  merge  under   modem  state  stat-  see,  as  to  the  effect  of  such  recitals, 
utes:  Fanlks  v.  Dimock,  27  N.  J.  £q.  Bean  y.  Boothby,  57  Me.  295;  Csjnp- 
65;  Model  Lodging  H.  Ass'nv.  Boston,  bell  y.  Knights,  24  Me.  332;  Croaby 
114  Mass.  133;  Bemis  y.  Call,  lOAl-  v.  Chane,  17  Me.  369;  Crosby  y.  Tay- 
len,  512;  Bean  v.  Boothby,  57  Me.  295;  lor,  15  Gray,  64;  77  Am.  Deo.  352. 
nor  will  the  marriage  of  the  mortgagor 
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Bumed  to  bave  intended  that  the  charge  should  be  kept 
alive  or  should  merge  according  to  the  benefit  resulting 
from  either.  If  a  merger  would  let  in  other  encum« 
brances  which  he  was  not  already  bound  to  pay,  this  is  a 
circumstance  almost  decisive  of  an  intention  not  to  per- 
mit a  merger.*  Parol  evidence  of  all  the  surrounding 
circumstances  of  the  transaction  and  of  the  property  is 
therefore  admissible,  for  the  purpose  of  discovering  the 
intention,  or  to  show  that  a  merger  must  take  place,*  and 
also  to  show  fraud,*  but  not  to  prove  the  intention  di- 
rectly.* 

§  793.  Oonveyanoe  to  the  Mortgagee  —  Assignment  to 
the  Mortgagor  or  to  his  Grantee.  —  Where  a  mortgagee 
takes  a  conveyance  of  the  land  from  the  mortgagor  or 
from  a  grantee  of  the  mortgagor,  if  the  transaction  is 
fair,  the  presumption  of  an  intention  to  keep  the  security 
alive  is  very  strong.  It  is  generally  for  the  interests  of 
the  party  in  this  position  that  the  mortgage  should  not 
merge,  but  should  be  preserved  to  retain  a  priority  over 
other  encumbrances.  As  the  mortgagee  acquiring  the 
land  is  not  the  debtor  party  bound  to  pay  off  either  the 
mortgage  or  the  other  encumbrances  on  the  land,  there  is 
nothing  to  prevent  equity  from  carrying  out  his  pre- 
sumed intent,  by  decreeing  against  a  merger.*    On  the 

*  Swinfen  ▼.  Swinfen,  29  Beav.  199;  tation,  Johnson  t.  Webster,  4  DeGez* 

Dsvis  y.  Barrett,  14  Be»v.  542;  Hatch  M.  ft  Q.  474;  Astley  v.  Millea,  1  Sim. 

▼.   Skelton,  20    Bea7.    453;    Earl    of  29S.     A  devise  of  the  land  without 

Clarendon  ▼.  Barbam,  1  Yoange  &  C  mentioninff  the  encnmbrance  is  som« 

Ch.  688;  and  oa«es  anie,  under  §  791;  evidence  of  an  intention  that  it  should 

[Smith  ▼.  Roberts,  91  N.  Y.  470.]    If»  merge:  Swinfen  ▼.  Swinfen,  29  Beav* 

after  the  ownership  and  the  charge  199,  204. 

have  become  united,  the  party  does  '  Fiske  t.  McGregory,  34  N.  H.  414; 

any  act    which    dearly    shows    that  Miller  y.  Fich thorn,  31  Pa.  St.  252, 

hm  re^utU  the  enenmbranoe  as  still  259;  Frey  v.  Vanderhoof,  15  Wis.  897; 

•absisting,  this  is  strong,  even  if  not  [Smith  y.  Roberts,  91  K.  Y.  470.] 

eonclnsiye,  evidence  of  an  intent  that  '  Astley  v.  Milles,  1  Sim.  298,  345; 

there  should  be  no  merger;  as,  for  ex*  Wade  v.   Howard,    11   Pick.   289;  S 

ample,    he    transfers    the    mortgaffe:  Pick.  492;  Howard  v.  Howard,  3  Met. 

Powell  v.  Smith,  30  Mich.  451;  he  be«  548. 

queaths  the  encumbrance  in  specific  *  McCabo  v.  Swape,  14  Allen,  188. 

terms:  Blnndell  v.  Stanley,  3  De  6ez  *  Stantons  v.  Thompson,  49  N.  H. 

ft  a  433;  and  see  Wilkes  v.  Collin,  272;  Edgerton  v.  Young,  43  111.  464; 

L.  IL  8  Bq.  338;  or  devises  the  land  Freeman  v.  Paul,  3  Me.  260;  14  Am. 

subject  to  the  charge:  Hatch  v.  Skel*  Dec.  237;  Walker  v.  Barker,  26  Vt. 

ton,  20  Beav.  453;  but  see,  for  a  limi*  710;  Slocum  v.  Gatlin,   22  Vt.  187| 
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other  hand,  an  assignment  of  the  mortgage  to  the  mort- 
gagor himself  raises  a  contrary  presumption.  At  leasts 
the  presumption  of  a  merger  is  much  stronger  in  this  case; 
it  is  generally  the  intention,  and  is  often  the  duty,  of  the 
mortgagor  to  pay  oflF  and  discharge  the  encumbrance  by 
thus  becoming  the  holder  of  it,  and  there  is  a  clear  dis- 
tinction between  the  two  cases.*  An  assignment  of  a 
mortgage  to  a  grantee  of  the  mortgagor,  unless  he  has 
expressly  assumed  to  pay  it  and  thus  made  himself  the 
principal  debtor,  does  not  generally  create  a  merger.  It 
generally  being  for  the  interest  of  such  grantee  to  keep 
the  mortgage  alive,  and  to  maintain  by  its  means  a  pri- 
ority over  any  subsequent  encumbrance  or  title,  such  an 
intention  will  be  presumed  and  carried  into  effect  by  a 
court  of  equity.*  When  a  mortgage  upon  the  whole  land 
is  assigned  to  one  of  two  or  more  tenants  in  common,  it  is 
not  merged,  but  may  be  retained  and  enforced  by  him 
against  his  co-tenants.* 

§  794.  Merger  never  Prevented  when  Fraud  or  Wrong 
would  Result.  —  Whatever  may  be  the  circumstances,  or 
between  whatever  parties,  equity  will  never  allow  a  mer- 
ger to  be  prevented  and  a  mortgage  or  other  security  to 
be  kept  alive,  when  this  result  would  aid  in  carrying  a 
fraud  or  other  unconscientious  wrong  into  effect,  under 
the  color  of  legal  forms.  Equity  only  interposes  to  prevent 
a  merger,  in  order  thereby  to  work  substantial  justice.^ 

Mallory  ▼.  Hitchcock,  29  Conn.  127;  eisiona;  Watte  t.   Symes,  1  De  Gez, 

Mnlford  t.  Peterson,  36  N.  J.  L.  127;  M.  ft  G.  240;  Mobile  Branch  Bank  ▼. 

Thompson  y.  Boyd,  21  N.  J.  L.  5S;  Hunt,  S  Ala.  876;    Load  v.  Lane,  8 

2*2  N.  J.  L.  543;  Duncan  v.  Smith,  31  Met.  517;  Pitte  t.  Aldrich,  11  Allen, 

N.  J.L.  .S25;Fithinv.  Corwin,  17  0hio  39;    Savage    ▼.   Hall,    12  Gray,  361 

St.  118;  Knowles  ▼.  Lawton,  18  Ga.  [See  also  Fellows  v.  Dow,  58  N.  H. 

476;    63  Am.    Deo.   290;   Danphy  v.  21;  Green  v.  Carrier,  63  N.  H.  563.] 

Riddle,  86  111.  22;  Worcester  Bank  t.  *  Titsworth  ▼.    Stont,    49    HL  76) 

Oheeney,  87  III  602;   Scott  v.  Web-  95  Am.  Dec  577;    Barker  v.  Flood, 

ster,  44  Wis.  185;  MtuA  L.  Ins.  Go.  t.  103  Mass.  474;  and  conversely  when 

Com,  89  111.  170;  Meacham  v.  Steele,  the  owner  of  the  land  becomes  devisee 

93  III.  135;  [Factors*  etc.  Ins.  Co.  v.  of  an  undivided  interest  in  the  mort- 

Marphy,  111  U.  S.  738;  Wead  v.  Gray,  gage:  Clark  v.  Clark,  56  N.  H.  105. 

78   Mo.  59;   Baker  v.   Northwestern  *  Worthington  ▼.  Morgan,  16  Sim. 

Guaranty  Loan  Co.,  36  Minn.  185.]  547;  Hntchina  v.  Carleton,  19  N.  H. 

^  Id.  487;  McGiven  t.  Wheelook,  7  Barbw 

*  Adams  ▼.  Angell,  L.  R.  5  Ch.  Div.  22;  Hinchman  t.  £nian%  1  H.  J.  Eq. 

634,  disapproving  of  some  ^arly  de-  IOOl 
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§  795.  Life  Tenant  becomes  Entitled  to  the  Charge.  — 
Wlien  a  life  tenant  becomes  entitled  to  a  mortgage  or  other 
charge  upon  the  entire  inheritance,  no  presumption  of  a 
merger  arises.  The  transaction  is  presumed  to  be  for  his 
own  benefit.  The  security  does  not  merge,  but  remains 
in  his  hands  a  valid  encumbrance  which  he  may  enforce 
against  the  inheritance.*  The  same  rule  applies  to  every 
one  who  has  only  a  partial  interest  in  the  land  subject 
tea  charge,  such  as  a  tenant  in  common  or  a  lessee.' 

§  796.  II.  The  Owner  of  the  Land  Pays  off  a  Charge 
upon  It.  —  The  questions  now  to  be  considered  are  quite 
different  from  those  already  discussed.  In  the  preceding 
subdivision  (I.)  the  ownership  of  the  land  and  of  the 
charge  have  become  united  in  any  manner  in  the  same 
person,  either  by  the  owner  of  the  land  acquiring  the 
charge,  or  by  the  holder  of  the  charge  acquiring  title  to 
the  land.  Assuming  it  possible  that  the  two  interests 
TTiay  be  kept  distinct,  the  questions  discussed  are,  whether 
the  charge  merges  or  does  not  merge;  when  it  is  kept  alive 
and  when  it  disappears.  In  the  present  division  we  have 
the  single  condition  of  fact,  that  the  owner  of  the  land 
which  is  subject  to  a  charge,  mortgage,  or  other  encum- 
brance pays  it  off;  whether  upon  so  doing  he  takes  a 
formal  assignment  or  not  is  often  immaterial  Under 
these  circumstances  the  distinctive  question  to  be  now 
examined  is,  whether  it  is  possible  for  the  party  thus  pay- 
ing off  a  charge  to  keep  it  alive  as  a  subsisting  encum- 
brance in  any  manner,  by  any  form  of  proceeding;  or 
whether  the  charge  must  necessarily  merge  in  the  own- 
ership, and  cease  to  exist.  If  it  cannot  possibly  be  kept 
alive,  then  all  further  questions  of  the  party's  intention, 
expressed  or  presumed,  are  meaningless.     If  a  merger  is 

^  Coaaten  of  Shrewsbarj  t.  Earl  of  646;  and  Be^pott,  oases  on  mortgages 
Sbrewabury,  1  Ves.  227,233;  Drink-  paid  off  by  a  aoweress  or  other  life  ten- 
water  ▼.  Combe,  2  Sim.  &  St.  340,  345;  ant,  §  799. 

PiUv.  Pitt,  22  Beav.  294;  BnrreU  t.  *Id.;  Titsworth   t.   Stent,   49  ni. 

Earl  of  %remont,  7  Beav.  205;  Mor-  78;  95  Am.  Deo.  577;  Barker  y.  Ford, 

ley  ▼.  Morley,  5  De  Gex,  M.  ft  G.  610;  103  Mass.  474;  Clark  ▼.  Clark.  56  N.  H. 

Adams  ▼.  Angell,  L.  R.  5  Ch.  Div.  634^  105. 
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not  necessary,  and  the  charge  can  be  kept  alive,  then  the 
questions  concerning  the  party's  intention,  expressed  or 
presumed,  and  of  the  benefit  to  himself,  will,  of  course, 
arise,  and  will  be  governed  by  the  rules  formulated  in 
the  preceding  subdivision.  If  a  merger  can  be  prevented 
when  the  owner  of  the  land  pays  off  a  charge,  the  ques- 
tion whether  there  is  a  merger  or  not  depends  upon  his 
intention,  in  the  manner  already  explained.  There  are 
two  cases  to  be  considered:  1.  When  the  owner  in  fee  pays 
off  a  charge;  2.  When  a  life  tenant  or  other  owner  of  a 
partial  interest  pays  off  a  charge. 

§  797.  1.  Owner  in  Fee  Pays  off  a  Charge.  —  An  owner 
of  the  fee  subject  to  a  charge,  who  is  himself  the  principal 
and  primary  debtor,  and  is  liable  personally  and  primarily 
for  the  debt  secured,  cannot  pay  off  the  charge,  and  in 
any  manner  or  by  any  form  of  transfer  keep  it  alive. 
Payment  by  such  a  person  and  under  such  circumstances 
necessarily  amounts  to  a  discharge.  The  encumbrance  can- 
not be  prevented  from  merging  by  an  assignment  taken 
directly  to  the  owner  himself,  or  to  a  third  person  as 
trustee.  This  rule  applies  especially  to  a  mortgagor  who 
continues  to  be  the  primary  and  principal  debtor.*  The 
rule  also  applies  to  a  grantee  of  the  mortgagor  who  takes 
a  conveyance  of  the  land  subject  to  the  mortgage,  and  ex- 

^  Johnson  ▼.  Webster,  4  De  Gex,  M.  has  expressly  assnmed  and  promiiod 

k  G.  474;  Otter  ▼.  Lord  Vaux,  6  De  to  pay  the  mortgage  as  a  part  of  the 

Oex,  M.  k  Or.  638;  Brown  ▼.  Lapham,  consideration,   sncn  grantee  beoomes 

3  Cush.  651,  554;  Wedge  ▼.  Moore,  6  the  principal  debtor,  primarily  liable, 

Cash.  8;  Kilborn  v.  Robbins,  8  Allen,  and  the  mortgagor  assumes  the  pen- 

466,  471;  Strong  v.  Converse,  8  AUen,  tion  of  a  surety.    If  the  mort^or 

557;  85  Am.  Dec.  732;  Butler  v.  Sew-  then  pays  off  the  mortgage,  he  may 

ard,  10  Allen,  466;  B^mis  r.  Call,  10  preserve  its  lien  alive  as  a  security 

AUen,  512;  ESaton  v.  Simonds,  14  Pick,  against  the  land  for  his  own  reim* 

98;  Crafts  v.  Crafts.    13  Gray,   360;  bursement:  Stillman  v.  Stillman,  21 

Wadsworth  v.    Williams,    100  Mass.  K.  J.  Eq.   126;   Jumel  v.  Jnmel,  7 

126;  Cherry  v.  Monro,  2  Barb.   Ch.  Paige,  591;  Cox  v.  Wheeler,  7  Paige. 

618;  Robinson  v.  Urquhart,  12  N.  J.  248,  257;  Halsey  v.  Reed.  9  Paige,  446; 

£q.  515;  Commonwealth  V.  Chesapeake  Kinnear    v.    Lowell,     84    Me.    299; 

etc.  Co.,32Md.  601;Swiftv.  Kraemer,  Fletcher  v.  Chase,  16  N.  U.  38,  42; 

13  Cal.  526>  73  Am.  Dec  603;  [Jones  Robinson  v.  Leavitt,  7  N.  H.  78,  100$ 

V.  Lamar,   34  Fed.   Rep.  454.]    The  Funk  v.  McReynold,  33  ni.  481,  495; 

rule    does    not   necessarily  apply  to  Baker  ▼.  Terrill,   8  Minn.    195,  199; 

every  mortgagor.     If' a  mortgagor  has  [Birke  v.  Abbott,  103  Ind.  1;  58  Am. 

conveyed  the  land  to  agrant^  who  Rep.474;Orrickv.Darhaiii,79Mo.l74.l 
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pressly  assumes  and  promises  to  pay  it  as  a  part  of  the  con- 
sideration. He  is  thereby  made  the  principal  debtor,  and 
the  land  is  the  primary  fund  for  payment.  If  he  pays 
off  the  mortgage,  it  is  extinguished.^ 

§  798.  Owner  Who  is  not  Liable  for  the  Debt  Pays  off 
the  Mortgage.  —  On  the  other  hand,  when  an  owner  of 
the  premises  who  is  not  personally  and  primarily  liable 
to  pay  the  debt  secured  pays  off  a  mortgage  or  other 
charge  upon  it,  he  may  keep  tfae  lien  alive  as  a  security 
for  himself  against  other  encumbrances  or  titles,  and  thus 
prevent  a  merger.  Whether  he  does'  so  is  a  question  of 
intention,  governed  by  the  rules  laid  down  in  the  previous 
paragraphs.  When  it  is  evidently  for  his  benefit,  the 
intention  will  be  presumed.  He  may  thus  be  entitled  to 
preserve  the  lien,  even  without  a  formal  assignment  of  the 
security  to  himself.  Among  those  who  are  thus  regarded 
as  equitable  assignees  are  grantees  of  the  mortgagor  not 
having  assumed  payment  of  the  mortgage,  heirs,  devisees, 
and  in  fact  all  parties  entitled  to  redeem,  and  not  per* 
Bonally  liable  as  principal  debtors.' 

^MieklM  T.  Townsend,  18  K.  Y.  premise^  the   tame   becomes  eztia* 

575;  Rassell  v.  Pistor,  7  N.  Y.  171;  67  gnished;  be  cannot  keep  it  alive  aa  a 

Am.   Dee.   509;  Fitch  ▼.   Cotheal,   2  aabaisiing  lien,  for  to  do  so  wonld  be 

Sand.  Ch.  29;  Lilly  v.  Palmer,  51  IlL  a  direct  yiolation  of  bia  own  covenant: 

831;  Frey  ▼.  Vanderhoof,  15  Wis.  397;  Mickles  ▼.  Townsend,  18  K.  Y.  575; 

and  eases  cited  at  end  of  the  last  pre«  Stoddard    v.    Rotton,   5   Bosw.  378; 

ceding  note;  [also  Goodyear  v.  Good-  Bntler    ▼.    Seward,    10    Allen,    466; 

year,  72  Iowa,  329.1    See,  however,  Mickles    ▼.    Dillaye,    15    Unn,    296; 

Kellogg  V.  Ames,  41 N.  Y.  259.  Taking  [Jones  v.  Lamar,  34  Fed.  Rep.  454.] 
a  conreyaace  subject  to  the  mortgage,        *  Parry  y.  Wright,  1  Sim.  &  St.  369; 

or  with  words  simply  to  that  effect^  5  Russ.  142;  Watts  ▼.  Symes,  1   De 

does  not  render  the  grantee  the  prin-  Gex,  M.  &  G.  240,  244;  16  Sim.  640; 

dpal  debtor,  so  as  to  bring  him  within  Squire  v.  Ford,  9  Hare,  47,  60;  Ander- 

the  operation  of    this   rule:  Pike  r.  son  v.  Pignet,  L.  R.  8  Ch.  ISO,  187; 

Ooodnow,    12  Allen,   472;  Strong  t.  Gnnter  ▼.  Gunter,  23  Beav.  571;  Raw« 

Converse,  8  Allen,  557;  85  Am.  Deo.  iszer  ▼.  Hamilton,  51  How.  Pr.  297; 

732;    Campbell  v.   Knights,  24    Me.  Binsse  y.   Paiffe,   1    Abb.   App.   138; 

832;  Weed  etc.  Ca  r.  Emerson,  115  Powell  ▼.  Smith,  30  Mich.  451;  Brown 

Mass.  554;  Belmont  T.  Coman,  22  N.  Y.  t.  Lapham,  3  Gush.  551,  554;  Pool  v. 

438;    78   Am.   Dec   213;    Trotter  y.  Hathaway,  22  Me.  85;  Hatch  v.  Kim- 

Hugbea»  12  N.  Y.  74;  62  Am.  Dea  ball,  16  Me.  146;  Aiken  y.  Gale,  37 

137;  Fowler  y.  Fay,  62  111.  375;  Hull  N.    H.   501,   505;  Prew  y.  Rust,   36 

y.  Alexander,  26  Iowa,  569.     If  a  per-  N.  H.  335;  Spanlding  t.  Crane,  46  Vt. 

son  who  has  conveyed  land  with  a  292;  Walker  v.  King,  45  Vt.  525;  44 

coyenant  warranting  against  encum-  Vt.  601;  Wheeler  y.  Willard.  44  Vt. 

branoes  afterwards  pays  off  or  takes  640;  Warren  y.  Warren,  30  Vt.  530; 

in  assignment  of  a  mortgage  upon  the  Cheeseborough  ▼•   Millard,  1  Johns, 
2  Sq.  Jux.— 70 
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§  799.    2/  Life  Tenant  Pays  off.a  Charge. — The  rule  is 

well  settled  that  when  a  life  tenant,  or  any  other  person 
having  a  partial  interest  only  in  the  inheritance  or  in  the 
land,  pays  off  a  charge,  mortgage,  or  encumhrance  on  the 
entire  premises,  he  is  presumed  to  do  so  for  his  own  ben- 
efit. The  lien  is  not  discharged  unless  he  intentionally 
release  it.  He  can  always  keep  the  encumbrance  aliye 
for  his  own  protection  and  reimbursement.  His  inten- 
tion  to  do  so  will  be  presumed  even  though  he  has  taken 
no  assignment.  In  fact,  his  payment  constitutes  him  an 
eqiiitable  assignee.^  The  rule  is  most  frequently  applied 
in  this  country  to  widows  entitled  to  dower  in  premises 
subject  to  a  mortgage.  If  they  pay  off  the  mortgage  in 
order  to  protect  their  dower,  they  become  equitable  as- 
signees, and  may  preserve  and  enforce  the  lien  against 
the  inheritance  for  reimbursement  over  and  above  the 
proportion  of  the  debt  which  they  are  bound  to  contribute.* 
The  rule  extends  in  like  manner  to  tenants  for  years* 
and  to  tenants  in  common.^ 

§  800.  Priorities  Affected  by  Merger.  —  It  is  plain 
from  the  foregoing  discussion  that  the  doctrine  of  merger, 
in  its  application  to  encumbrances,  has  an  intimate  con- 
nection with  the  general  subject  of  priorities.  Whether 
a  certain  mortgage  or  other  charge  is  still  subsisting,  and 
retains  its  priority,  or  whether  it  is  in  reality,  though  not 
perhaps  in  form,  extinguished,  so  as  to  let  in  subsequent 
liens,  must  often  be  determined  by  the  rules  concerning 

Ch.  409;    7  Am.   Dec.   494;   Bell  ▼.  10  Paige,  49;  Latnson  ▼.  Drake,  105 

Mayor,  10  Paige,  49;  Skeel  ▼.  Spraker,  Man.  667;  Newhall  v.  Savings  Bank, 

8  Paige,  182;  MilUpaugh  v.  McBride,  101  Mass.  431;  3  Am.  Rep.  387;  Mc- 
7  Paige,  509;  34  Am.  Dec  360;  Abbott  Oabe  ▼.  Swap,  14  Allen,  191;  Davis  t. 
▼.  Kasson,  72  Pa.  St.  183;  ( Wadsworth  Wetherell,  13  Allen,  63;  90  Am.  Dee. 
V.  Lyon,  93  N.  Y.  201;  45  Am.  Rep.  177;  McOabe  ▼.  Bellows,  7  Gray.  148; 
190.]  66  Am.  Dec.  467;  Gibson  ▼.  Crehore, 

*  Shrewsbury  ▼.  Shrewsbury,  1  Yes.  3  Pick.  475;  Honghton  ▼.  Hapgood,  13 

233;  Drinkwater  v.  Combe,  2  Sim.  ft  Pick.  168;  Oarll  v.  Batman,  7  Me.  102, 

St.  340,  346;  Bnrrell  ▼.  Earl  of  Egre-  105;  openoer  y.  Waterman,  86  Conn, 

mont,  7  Beav.  205;  Pitt  ▼.  Pitt,  22  342. 

Bear.  294;  Morley  y.  Morley,  5  De  ■  Ayerill  y.   Taylor,  S  N.   Y.  44; 

Gex,  M.  &  G.  610.  Load  y.  Lane,  8  Met.  617;  Bacon  t. 

«  Foster  y.   Hilliard.   1  Story,  77;  Bowdoin,  22  Pick.  401. 

Swaine  y.  Perine,  5  Johns.  Ch.  490;  *  See  arUe^  8  796^  and  eaaat  oited  ta 

9  Am.  Dec  318;  Bell  y.  Mayor  etc.,  note. 
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merger.  The  doctrine  has  therefore  a  twofold  application, 
—  between  the  immediate  parties,  the  owner  of  the  land 
or  the  debtor  on  one  side,  and  the  holder  of  the  lien  on 
the  other,  and  between  the  holders  of  successive  encum* 
brances  and  partial  interests. 


SECTION  IX 

OONCERNINO  EQUITABLB  ESTOPPEL. 

ANALTSn. 

%  801.  Katnre  of  the  rights  ereatad  hj  Mtoppd. 

S  802L  Origin  of  equitabk  ettoppel. 

%  803.  How  far  frand  ia  anential  in  oqnitable  eatoppaUL 

ISOi.  Definition. 

S  80B.  Euential  elementt  oonstitnttng  the  eatoppeL 

S  SOS.  Theory  that  a  frandnlent  intent  ia  eaaentiaL 

%  807.  Frandnlent  intent  neoeaiary  in  an  eatoppel  affecting  the  legal 
title  to  land. 

808-812.  Requisites  farther  illnstrated. 

S  808.  The  coodnet  of  the  party  estopped. 

%  800.  Knowledge  of  the  truth  by  the  party  estopped* 

%  810.  Ignorance  of  the  truth  by  the  other  party. 

I  811.  Intention  by  the  party  who  is  estopped. 

1 812.  The  condnct  must  be  relied  upon,  and  be  an  indvoeoMnt  for  th« 
other  party  to  act. 

8  81S.  Operation  and  extent  of  the  estoppeL 

1 814.  As  applied  to  married  women. 

f  815.  As  applied  to  infants. 

816-821.  Important  applications  in  equity, 

f  818.  Acquiescence. 

8  817.  Same:  as  preventing  remedies. 

f  818.  Same:  as  an  estoppel  to  rights  of  property  and  contraelk 

8  819.  As  applied  to  corporations  and  stookholden. 

f  820.  Other  instances  of  aoquiescenoe. 

8  821.  Owner  estopped  from  asserting  his  legal  title  to  land. 

§  801.  Nature  of  the  Bights  Created  by  Estoppel.  — It 
has  been  said  by  some  writers  and  judges  that  the  doc- 
trine of  equitable  estoppel  ia  a  branch  merely  of  the  law 
of  evidence.  This  is,  however,  an  entirely  mistaken  and 
by  no  means  harmless  view.  Nothing  can  tend  to  pro- 
duce more  confusion  of  mind  in  the  correct  understand* 
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ing  of  legal  rules,  and  in  their  proper  application  to  the 
affairs  of  life,  than  the  exhibition  of  them  under  wrong 
divisions  of  the  law,  and  the  consequent  representatiou  of 
them  as  connected  with  relationa  which  do  not  exist.     It 
is  undoubtedly  true  that  authors  of  works  on  evidence 
intended  for  professional  use  do  often  treat  of  matters 
which  form  no  legitimate  part  of  that  subject.    This  may 
be  convenient,  but  it  is  not  an  accurate  and  scientific 
method,  and  should  never  be  pursued  when  the  purpose 
is  to  define  and  describe  the  nature  of  legal  doctrines  and 
of  the  rights  and  duties  which  fiow  therefrom.    E^ules 
which  determine  and  regulate  primary  rights  of  property 
and  of  contract  constitute  a  part  of  the  substantive  law, 
and  do  not  belong  to  the  law  of  evidence,  which  is  simply 
a  branch  of  the  law  concerning  procedure.'    The  rights 
and  corresponding  duties  created  by  estoppels  are  pri* 
mary,  —  rights  of  property  or  of  contract.    This  is  cer- 
tainly true  of  common-law  estoppels,  and  it  is  no  less  true 
of  equitable  estoppels;  the  effect  of  the  latter  is  substan- 
tially the  same  as  that  of  the  former,  the  difference  being 
in  the  facts  from  which  the  estoppel  arises,  and  not  in 
the  consequences  produced  by  it.    An  estoppel  determines 
the  right  which  a  person  may  enforce  by  action  or  rely 
on  in  defense,  and  not  the  mere  mode  and  means  by 
which  those  rights  may  be  proved.'    In  fact,  the  principle 

*  This  truth  ii  clearly  and  most  con-  recover  the  amount  of  the  bill  from 

dnsiTely  shown  by  Sir  James  Fits-  the  acceptor,  and  it  ma^  possibly  be 

lames  Stephen,  in  the  introdnotion  to  the  only  ground  upon  which  a  recovery 

nis  admirable  work  entitled  a  Digest  can  be  rested.    One  other  illnstration 

of    the  Law    of  Evidence  (pp.  ziii.,  of  an  estoppel,  resarded  as  more  dis- 

xiv.).  tinotively  equitable,  and  having  more 

'  One  or  two  illastrations  will  clearly  the  appearance  of  being  only  a  rule  of 

show  the  correctness  of  this  statement,  evidence:    A  is  owner  of  land.    He 

A  tenant  is  estopped  from  denyins  his  stands  by  «nd  knowingly  permits  B 

landlord's  title.    This  is  oertainly  a  to  expend  money  and  miuce  improve* 

right  of  property,  enabling  the  land-  ments  on  the  land,  under  the  innocent 

lord  to  recover  rent,  or  perhaps  the  but  mistaken  assumption  of  a  right  to 

land  itself,  aUhough  he  htu  in  fact  910  do  so^   and  inteiposes  no  objection, 

iUk^  and  no  other  right  0/ property  than  asserts  no  claim  of  title.    A  is  then 

that  created  by  the  eetoppeL    An  ao-  estopped  from  setting  up  his  title  as 

eeptor  is  estopped  from  denying  the  against  B's  right  to  the  improvements, 

genuineness  of  the  prior  signatures  on  This  is  clearly  a  right  of  property  in 

the  bill.     This  is  a  right  of  contract,  B.  In  strictness,  A  has  the  whole  title, 

whereby  the  holder  may  be  enabled  to  and  B  has  no  right  of  property  by  tiko 
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which  underlies  the  doctrine  of  the  implied  authority  of 
an  agent  in  most  of  its  applications,  and  which  prevent! 
the  principal  from  denying  the  authority  which,  by  his 
conduct,  he  has  held  the  agent  out  to  the  world  as  possess* 
ing,  is  identically  the  same  principle  which  constitutes 
the  essence  of  all  equitable  estoppels;  and  if  the  rules 
concerning  these  estoppels  are  merely  a  part  of  the  law 
of  eyidencoi  we  should,  for  the  same  reason  and  to  the 
same  extent,  regard  the  rules  concerning  the  nature  and 
effects  of  implied  agency  as  also  belonging  to  evidence. 
Many  similar  illustrations  might  be  selected  from  various 
departments  of  the  law.  Equitable  estoppel  is,  thereforOi 
a  particular  doctrine,  based  upon  justice  and  conscience^ 
which  is  the  origin,  wherever  it  may  be  invoked,  of  pri* 
mary  rights  of  property  or  of  contract 

§  802.  Origin  of  Equitable  Estoppel.  —  Estoppel  was 
recognised  by  the  common  law  at  a  very  early  day.  The 
original  legal  rules  concerning  it  were  arbitrary  and 
sometimes  unjust,  and  are  still,  to  a  certain  extent,  tech- 
nical and  strict.  Lord  Coke  gave  a  very  harsh  definition 
of  estoppel  as  it  existed  in  his  time:  ''An  estoppel  is 
where  a  man  is  concluded  by  his  own  act  or  acceptance 
to  say  the  truth."  He  added:  ''Touching  estoppels, 
which  are  a  curious  and  excellent  sort  of  learning,  it  is  to 
be  observed  that  there  are  three  kinds  of  estoppels,  viz., 
by  matter  of  record,  by  matter  in  writing,  and  by  matter 
in  pais.*'  His  discussion  shows  clearly  that  "  by  matter 
in  writing ''  he  meant  only  a  deed,  —  a  writing  under  seal. 
The  instances  which  he  gave  of  estoppels  in  pais  were: 
"  By  matter  in  pais,  as  by  livery,  by  entry,  by  acceptance 
of  rent,  by  partition,  and  by  acceptance  of  an  estate." 
These  instances  of  legal  estoppels  in  pais  are  not  included 

ordinary  rales  of  law  applicable  in  the  absolnte,  bat  is  no  len  a  right  of  prop- 

abaenoe  of  the  eatoppel.    The  estoppel  erty.     One  mode  of  acquiring  title  la 

ereaiet  a  right  in  S,  which  is  as  much  by  the  oommoa-law  estoppel  resulting 

a  right  of  property  as  though  it  had  from  a  covenant  of  warranty.     It  is  a 

resolted  from  a  conveyance,  or  from  a  pure  fiction  to  say  that  the  covenantee 

statutory  adverse  possession;  it  is  his  does  not  acquire  a  title  by  the  estop* 

only  right  of  property;  it  may  not  be  peL 
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within  the  "  equitable  estoppels  "  which  form  the  subject- 
matter  of  the  present  section.  Although  the  facts  from 
which  equitable  estoppels  arise  are  all  matters  in  pais  as 
distinguished  from  records  and  deeds,  yet  the  whole  doc- 
trine is  an  expansion  of  and  addition  to  the  original  legal 
estoppels  in  pais,  and  embraces  rules  unknown  to  the  law 
when  Lord  Coke  wrote.  Equitable  estoppel  in  the  mod- 
ern sense  arises  from  the  condixt  of  a  party,  using  that 
word  in  its  broadest  meaning  as  including  his  spoken  or 
written  words,  his  positive  acts,  and  his  silence  or  nega- 
tive omission  to  do  anything.  Its  foundation  is  justice 
and  good  conscience.  Its  object  is  to  prevent  the  uncon- 
scientious and  inequitable  assertion  or  enforcement  of 
claims  or  rights  which  might  have  existed  or  been  en- 
forceable by  other  rules  of  the  law,  unless  prevented  by 
the  estoppel;  and  its  practical  effect  is,  from  motives  of 
equity  and  fair  dealing,  to  create  and  vest  opposing  rights 
in  the  party  who  obtains  the  benefit  of  the  estoppel.'   The 

'  Horn  ▼.  Cole,  51  N.  H.  287,  289;  and  nnconscientions  advantage  of  his 
12  Am.  Rep.  111.  The  opinion  of  Per-  strict  legal  rights,  thongh  now  with 
ley,  C.  J.,  in  this  case,  is  sach  an  ad-  us,  like  many  other  doctrines  of 
mirable  and  accurate  presentation  of  equity,  habitually  administered  at  law. 
the  true  reasons  and  grounds  of  the  ....  It  would  have  a  tendency  to 
doctrine,  pointing  out  so  clearly  the  mislead  us  in  the  present  inquiry,  aa 
distinctions  between  estoppel  from  there  is  reason  to  suspect  that  it  has 
conduct  as  a  creature  of  equity,  and  sometimes  misled  others,  if  we  should 
estoppel  in  pcUs  at  law,  establishing  so  confound  this  doctrine  of  equity  with 
firmly,  on  the  solid  foundation  of  jus-  the  legal  estoppel  by  matter  m  pais.  The 
tice  and  good  conscience,  the  equitable  equitable  estoppel  and  legal  estoppel 
conception,  and  sustaining  so  com-  agree  indeed  in  this,  that  they  both 
pletely  the  various  positions  of  the  preclude  from  showing  tho  truth  in 
text,  Doth  as  to  the  nature  of  estoppel  the  individual  case.  The  grounds, 
as  a  rule  of  property,  contract,  or  rem-  however,  on  which,  they  do  it  are  not 
edy,  rather  than  a  mere  rule  of  evi-  only  different^  but  directly  opposite, 
deuce,  and  as  to  the  essential  requisites.  The  legal  estoppel  shuts  out  the  truth, 
that  I  cannot  refrain  from  quoting  and  aUo  the  equity  and  justice  of  the 
it  at  some  length.  Mr.  Chief  Justice  individual  case,  on  account  of  the 
Perley  says:  "  The  ground  on  which  a  supposed  paramount  importance  of 
party  is  precluded  from  proving  that  rigorously  enforcing  a  certain  and  un- 
his  representations  on  which  another  varying  maxim  of  the  law.  For  rea- 
has  acted  were  false  is,  that  to  per-  sons  of  general  policy,  a  record  is  held 
mit  it  would  be  contrary  to  equity  to  import  incontrovertible  verity;  and 
and  good  conscience.  ....  It  thus  for  the  same  reason,  a  party,  is  not  per- 
appears  that  what  hat  been  called  an  mitted  to  contradict  his  solemn  ad- 
equitable  estoppel,  and  sometimes  mission  by  deed.  And  the  eame  is 
with  less  propriety  an  estoppel  in  pais,  equally  true  of  legal  estoppels  by  mat- 
is  properly  and  peculiarly  a  doctrine  of  ter  »n  pais Legal   estoppels 

equity,  originally  introduced  there  to  exclude  evidence  of  the  truth,  and  the 

prevent  a  party  from  taking  a  dishonest  equity  of  the  particular  case,  to  sup* 
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doctrine  of  equitable  estoppel  is  pre-eminently  the  crea- 
ture of  equity.    It  has»  however,  been  incorporated  into 

port  a  itrict  rale  of  law  on  grounds  of  down  itriot  definitions  inch  as  would 

pablio    policy.      Equitable    estoppeU  dtfeat  ike  remedy  in  a  large  propwOom 

&re  admitted  on  the  exactly  opposite  qf  tlte  cane  thcU/all  within  theprinriple 

ground  of  promoting  the  equity  and  on  which   the    doctrine  is  founded, 

jastice  of  the  individual  case  by  pre-  The  doctrine    having  been  borrowed 

▼enting  a  party  from    asserting  his  from  equity,  courts  at  law  that  have 

rights  under  a  genend  technicaf  rule  adopted  it  should  obviously  look  to 

of  law,  when  he  has  so  conducted  him-  the  practice  in  equity  for  their  guid« 

a«lf   that   it   would   be  contrary  to  in  the  apjplication  of  it,  and  in  equity 

auity  and  good  conscience  for  him  to  the  doctrine  has  been  liberally  applied 
ege  and  prove  th»  truth.  The  to  suppress  frand  and  enforce  honesty 
facta  upon  which  equitable  estoppels  and  fair  dealing,  without  any  attempt 
depend  are  usually  proved  by  oral  to  confine  the  doctrine  within  the  lim- 
oTidence;  and  the  evidence  should  its  of  a  strict  definition.  For  instainoe, 
doubtless  be  carefully  scrntinijsed  ike  doctrine  has  not  in  equity  been  limited 
and  be  full  and  satisfactory  before  it  to  ceues  where  there  wcu  an  actual  inten- 
should  be  admitted  to  estop  the  party  tion  to  deceive.  The  cases  are  numer- 
from  showing  the  truth,  eepecially  in  ous  where  the  party,  who  was  estopped 
ecMss  affecting  the  title  to  land.  But  by  his  declarations  or  his  conduct  t» 
where  the  facts  are  clearly  proved,  set  up  his  legal  title,  was  ignorant  of 
the  maxim  that  estoppeU  are  odious  —  it  at  the  time,  and  of  course  could 
which  was  used  in  reference  to  lesal  hare  had  no  actual  intention  to  de- 
estoppels,  because  they  shut  out  the  ceive  by  concealing  his  title.  Yet  if 
truth  and  justice  of  the  case  —  oueht  the  circumstances  were  such  that  he 
not  to  be  applied  to  these  equitaule  ought  to  have  informed  himself,  it  haa 
estoppels,  as  zt  has  sometimes  been,  been  held  to  be  contrary  to  equity  and 
inadvertently  as  I  think,  from  a  sup*  good  conscience  to  set  up  his  title, 
posed  analogy  with  the  legal  estoppel  though  he  was  in  fact  ignorant  of  it 
Dj  matter  in  pais,  to  which  they  have,  when  he  made  the  representations, 
in  this  respect,  no  resemblance  what-  Nor  is  it  neeessai-y  in  equity  that  the 
ever.  ....  In  this  equitable  estop-  intention  should  be  to  deceive  any  particu' 
pel  the  party  is  forbidden  to  set  up  lar  individual  or  individuals.  If  the 
nis  lesal  title,  because  he  has  so  con-  representations  are  such,  and  made 
dnetfld  himself  that  to  do  it  would  be  in  such  circumstances,  that  all  per- 
contrary  to  equity  and  good  con-  sons  interested  in  the  subject  have 
science.  As  in  other  cases  of  fraud  the  right  to  rely  on  them  as  true, 
and  dishonesty,  the  circumstances  out  their  truth  cannot  be  denied  by  the 
of  which  the  question  may  arise  are  of  party  that  has  made  them  against  any 
infinite  variety,  and  unless  courts  of  one  who  has  trusted  to  them  and  acted 
law  are  willing  to  abdicate  the  duty  on  them."  After  citing  and  comment- 
of  administering  the  equitable  doc-  ing  on  numerous  decisions,  the  chief 
trine  efifectuaJly  in  the  suppression  of  justice  concludes  (p.  300):  "Though  I 
frand  and  dishonesty,  the  application  do  not  find  that  the  precise  point  takeui 
of  it  cannot  be  confined  within  the  here  for  the  plaintiff  has  been  directly 
limit  of  any  narrow  technical  defini-  decided  in  any  of  our  cases,  yet  the- 
tion,  such  as  will  relieve  oourts  from  general  current  of  our  decisions  on, 
looking,  as  in  other  cases  depending  the  subject  tends  to  a  liberal  applica- 
on  frand  and  dishonesty,  to  the  cir-  tion  of  the  doctrine  for  the  suppres* 
cumstanees  of  each  individual  case,  sion  of  fraud  and  dishonesty,  ana  th» 
Certain  general  rules  will  doubtless  promotion  of  justice  and  fair  dealing, 
apply,  as  in  other  cases  where  relief  is  X^o  disposition  has  been  shown  in  the 
sought  on  auetk  grounds.  But  I  find  oourts  of  this  state  to  treat  this  equi- 
myself  nnable  to  agree  with  the  an-  table  estoppel  as  odious,  and  embarrass 
thonties,  where  the  old  maxim  that  its  application  hj  attempts  to  confine 
legal  estoppels  ar«  odious  has  been  it  within  the  limits  of  a  narrow  tech- 
applied  to  tnis  equitable  estoppel,  and  nical  definition.  We  are  content  to 
where  attempts  have  been  made  to  lay  follow  where  the  spirit  and  general 
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the  laW|  and  is  constantly  employed  by  courts  of  law  at 
the  present  day  in  the  decision  of  legal  controyersies. 
Preserving  its  original  character,  and  depending  upon 
equitable  principles,  it  is  administered  in  the  same  man- 
ner, and  in  conformity  with  the  same  rules,  by  the  courts 
both  of  law  and  of  equity,  so  that  the  decisions  of  either 
class  of  tribunals  may  be  quoted  as. authorities  in  the 
subsequent  discussion.  The  particular  applications  of 
the  doctrine  are  so  various  and  so  numerous,  that  no  at- 
tempt will  be  made  to  discuss  them  with  any  fullness.  I 
shall  confine  myself  simply  to  an  explanation  of  the  gen- 
eral principles  which  determine  the  nature,  essential  ele- 
ments, operation,  and  effect  of  the  equitable  estoppel,  and 
to  a  brief  statement  of  a  few  important  applications  which 
frequently  come  before  courts  of  equity.  For  a  more  ex- 
haustive discussion  the  reader  is  referred  to  treatises  on 
the  law  of  estoppel. 

§  803.  How  Far  Fraud  is  Essential  in  Equitable  Es- 
toppels.—  There  is  a  theory  which  makes  the  essence 
of  equitable  estoppel  to  consist  of  fraud.  In  accordance 
with  this  view,  the  language  used  by  some  courts  in  de- 
fining and  describing  the  general  doctrine  has  been  so 
sweeping  and  positive  that,  taken  literally,  it  does  not 
admit  the  possibility  of  such  an  estoppel  unless  the  party 
has  been  guilty  of  actual  intentional  fraud  in  law;  and 
thus  ike  whole  doctrine  is  represented  as  virtually  a  mere 
instance  of  legal  fraud.    This  theory  is  not  sustained  by 

tone   of    these    decisions   lead;    and  be  liable  for  the  natural  oonsequences 

they  lead  plainly  to  the  conclusion,  of  his  representation,  and  cannot  be 

that  where  a  man  makes  a  statement  heard  to  say  that  the  party  actually 

disclaiming  his  title  to  property,  in  a  injured  was  not  the  one  he  meant  to 

manner  and  under  circumstances  such  deceive,  or  that  his  fraud  did  not  take 

as  he  must  understand  those  who  heard  effect  in  the  manner  he    intended.* 

the   statement  would   believe  to  be  These  views  will,  in  my  opinion,  reo> 

true,  and  if  they  had  an  interest  in  oncile   much  apparent  conflict  of  ju* 

the  subject  would  act  on  as  true,  and  dicial  decision;  tney  certainly  furnish 

one,  using  his  own  means  of  knowledge  the  basis  of  principle  upon  which  the 

with  due  diligence,  acts  on  the  state-  administration   of   the    doctrine    by 

ment  as  true,  the  party  who  makes  courts  of  equity  must  be  rested.     See 

the  statement  cannot  show  that  his  also  Stevens  v.   Dennett,  51  N.    BL 

representation  was  falsetto  the  injury  324,  333,  per  Foster^  J.;  ^ati^  in  note 

of  the  party  who  believed  it  to  be  true  under  9  806. 
and  acted  on  it  as  such;  that  he  will 
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principlei  and  it  cannot  be  made  universal.    There  are 
well-settled  cases  of  equitable  estoppel,  familiar  to  courts 
of  equity,  which  do  not  rest  upon  fraud,  and  instances 
are  admitted,  even  by  the  courts  which  maintain  this 
theory,  which  cannot  be  said  to  involve  any  element  of 
fraud  unless  by  a  complete  perversion  and  misuse  of  Ian* 
guage.    It  is  undoubtedly  in  accordance  with  the  methods 
long  pursued  by  courts  of  equity  to  apply  the  term  "fraud- 
ulenf  to  the  party  estopped,  in  the  following  manner: 
It  is  in  strict  agreement  with  equitable  notions  to  say  of 
such  party  that  his  repudiation  of  his  own  prior  conduct 
which  had  amounted  to  an  estoppel,  and  his  assertion  of 
claims  notwithstanding  his  former  acts  or  words,  would 
be  frauduUntf — would  be  a  fraud  upon  the  rights  of  the 
person  benefited  by  the  estoppel.     It  is  accurate,  there- 
fore, to  describe  equitable  estoppel,  in  general  terms,  as 
such  conduct  by  a  party  that  it  would  be  fraudulent,  or  a 
fraud  upon  the  rights  of  another,  for  him  afterwards  to 
repudiate  and  to   set  up  claims    inconsistent  with  it. 
This  use  of  the  term  has  long  been  familiar  to  courts  of 
equity,  which  have  always  treated  the  word  "  fraud  "  in  a 
very  elastic  manner.    The  meaning  here  given  to  fraud 
or  fraudulent  is  virtually  synonymous  with  ''  unconscien- 
tious''or  "inequitable.''    In  exactly  the  same  manner, 
and  with  exactly  the  same  signification  given  to  the  word, 
the  doctrine  of  specific  enforcement  of  verbal  contracts 
for  the  sale  of  land  when  part  performed  by  the  plaintifif 
has  been  explained  by  saying  that  it  would  be  fraudulent 
for  the  defendant  to  contest  his  liability  by  setting  up 
the  statute  of  frauds  after  he  had  permitted  the  plaintiff, 
without  objection,  to  go  on  and  part  perform  the  verbal 
agreement.     In  this  explanation  courts  of  equity  do  not 
mean  that  the  defendant's  conduct  in  denying  the  validity 
of  the  agreement  is  actual  fraud, — a  willful  deception, — 
but  simply  that  it  is  unconscientious;  much  less  do  they 
assert  that  there  was  actual  fraud — willful  deception  — 
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in  the  act  of  entering  into  the  verbal  contract.     In  ex- 
actly the  same  manner  it  is  in  strict  accordance  with 
equitable  conceptions  and  equitable  terminology  to  de- 
scribe as  fraud  or  fraudulent  the  act  of  repudiating  con- 
duct  which  had  constituted  an  estoppel,  and  of  asserting 
claims  inconsistent  therewith;  it  is  entirely  another  thing 
to  say  that  the  conduct  itself —  the  acts,  words,  or  silence 
of  the   party  —  constituting  the  estoppel   is  an   actual 
fraud,  done  with  the  actual  intention  of  deceiving.    I 
would  venture  the  suggestion  that  the  theory  which  re- 
gards fraud  as  the  essence  of  equitable  estoppel  origi- 
nated in  courts  possessing  only  a  partial  and   limited 
jurisdiction.    Such  courts,  administering  nearly  the  whole 
jurisprudence  by  means  of  legal  actions,  and  being  able 
to  admit  equitable  notions  only  so  far  as  they  could  be 
harmonized  with  legal  dogmas  and  legal  procedure,  would 
naturally  formulate  the  doctrine  of  equitable  estoppel  in 
such  a  manner  that  it  should  become  a  rule  of  law  not 
inconsistent  with  the  legal  system  as  a  whole.    This  could 
only  be  done  by  giving  prominence  to  the  element  of 
fraud,  and  by  making  it  in  fact  essential.    By  this  method 
equitable  estoppel  was  made  to  be  a  branch  or  application 
of  the  legal  rules  concerning  fraud.    The  theory,  having 
been  thus  formulated  by  tribunals  of  great  ability  and 
high   authority,  was  perhaps   adopted   by  other   courts 
without  a  careful  examination  of  its  occasion  and  origin. 
When  all  the  varieties  of  equitable  estoppel  €ire  compared, 
it  will  be  found,  I  think,  that  the  doctrine  rests  upon  the 
following  general  principle:  When  one  of  two  innocent 
persons — that  is,  persons  each  guiltless  of  an  intentional, 
moral  wrong — must  suffer  a  loss,  it  must  be  borne  by  that 
one  of  them  who  by  his  conduct — acts  or  omissions — 
has  rendered  the  injury  possible.    This  is  confessedly  the 
foundation  of  the  rules  concerning  the  implied  authority 
of  agents,  which  are  declared  by  judges  of  the  highest 
ability  to   be  applications  of  the  doctrine  of  equitable 
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estoppeL'    This  most  righteous  principle  is  sufficient,  and 
alone  sufficient,  to  explain  all  instances  of  such  estoppel, 
and  although  fraud  may  he,  and  often  is,  an  ingredient 
in  the  conduct  of  the  party  estopped,  it  is  not  an  essen- 
tial element,  if  the  word  is  used  in  its  true  legal  meaning, 
§  804.    Definition.  —  From  the  foregoing  general  de- 
scription it  will  appear,  I  think,  that  the  following  defini* 
tion  is  accurate,  and  covers  all  phases  and  applications 
of  the  doctrine:  Equitahle  estoppel  is  the  effect  of  the 
voluntary  conduct  of  a  party  whereby  he  is  absolutely 
precluded,  both   at  law  and   in  equity,  from  asserting 
rights  which  might  perhaps  have  otherwise  existed,  either 
of  property,  of  contract,  or  of  remedy,  as  against  another 
person,  who  has  in  good  faith  relied  upon  such  conduct, 
and  has  been  led  thereby  to  change  his  position  for  the 
worse,  and  who  on  his  part  acquires  some  corresponding 
right,  either  of  property,  of  contract,  or  of  remedy.* 

>  See  North  River  Bftnk  v.  Aymar,  person  or  his  repreaentative  in  inter- 

3  Hill,  262;  Farmers'  and  Mechanics'  est,  to  deny  the  trath  of  that  thing. 
Bank  ▼.  Bntchers'  and  I>roTer8'  Bank,         "  When  any  person,  under  a  legal 

16  N.  Y.  125;  69  Am.  Dea  678;  Oris-  dnty  to  any  other  person  to  oondnct 

wold  ▼.  Haven,  25  N.  Y.  595;  82  Anu  himself  with  reasonable  oantion  in  the 

Dee.    380;   Exchange  Bank  y.   Mon-  transaction  of  any  business,  neglects 

teath,  26  N.  Y.  505.  that  duty,  and  when  the  person  to 

'Thisdefinition,  it  will  be  observed,  whom  the  dnty  is  owing  uters  his 

differs  somewhat  in  form  from  that  position  for  the  worse  becaase  he  is 

often    given    by  text-writers.    It   is  misled  as  to  the  condnct  of  the  negli- 

based  npon  an  abandonment  of  the  gent  person  by  a  frand,  of  which  snch 

fiction  that  estoppel  is  a  mere  mle  of  neglect  is  in  the  natural  course  of 

evidence  not  affecting  the  real  rights  things  the  proximate  cause,  the  negli- 

of    parties,   and   it    incorporates  the  gent  person  is  not  permitted  to  deny 

tmtn  that  the  party  estopped  loses,  that  he  acted  in  the  manner  in  which 

and  the  party  having  the  benefit  of  the  other   person  was  led    by  snch 

the  estoppel  obtains,  a  right,  which  fraud  to  believe  him  to  act." 
may  be  of  property,  of  contract,  or        The  first  clause  states  the  mle  in 

sometimes  simply  of  remedy.    In  his  its    ordinary    applications,   and    the 

Digest  of  the  Law  of  Evidence  (p.  124),  author  cites,  as  examples,  Pickard  v. 

Sir    James    Fitzjames   Stephen  thus  Sears,  6  Ad.  ft  £.  469.  474;  Freeman 

formulates  the  doctrine:  "When  one  y.  Cooke,  2  Ex.  654,  661;  Howard  v. 

person,  by  anything  which  he  does  or  Hudson,  2  SI.  &  B.  1 ;  Knights  r.  Wif- 

saya,  or  abstains  from  doing  or  saying,  fen,  L.  R.  5  Q.  B.  660.     The  second 

intentionally  causes  or   permits  an*  elause  states  the  rule  in  its  application 

other  person  to  believe  a  thine  to  be  to  the  ease  of  a  negligent  act  causing 

true,  and  to  act  upon  sach  belief  other-  fraud.    As  examples,  he  cites  Younff 

wise  than  but  for  that  belief  he  would  v.  Grote,  4  Bing.  253,  where  A  signed 

have  acted,  neither  the  person  first  blank  checks  and  gave  them  to  his 

mentioned  nor  lus  representative  in  wife  to  fill  up  as  she  wanted  money, 

interest  is  allowed,  in  any  suit  or  pro*  She  filled  up  a  check  for  £50  2s.  so 

seeding    between   himself   and   such  carelessly  that  room  was  left  for  the 
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§  805.  Essential  Elements  Oonstitnting  the  Estoppel — 

In  conformity  with  the  principle  already  stated  which 
lies  at  the  basis  of  the  doctrinei  and  upon  the  authority  of 
decisions  which  have  recognized  and  adopted  that  princi- 
ple, the  following  are  the  essential  elements  which  mast 
enter  into  and  form  a  part  of  an  equitable  estoppel  in  all 
of  its  phases  and  applications.  One  caution,  however,  ia 
necessary,  and  very  important.  It  would  be  unsafe  and 
misleading  to  rely  on  these  general  requisites  as  applicable 
to  every  case,  without  examining  the  instances  in  which 
they  have  been  modified  or  limited.  1.  There  must  be 
conduct  —  acts,  language,  or  silence — amounting  to  a  rep- 
resentation or  a  concealment  of  material  facts.  2.  These 
facts  must  be  known  to  the  party  estopped  at  the  time  of 
his  said  conduct,  or  at  least  the  circumstances  must  be 
such  that  knowledge  of  them  is  necessarily  imputed  to  him. 
3.  The  truth  concerning  these  facts  must  be  unknown  to 
the  other  party  claiming  the  benefit  of  the  estoppel,  at  the 
time  when  such  conduct  was  done,  and  at  the  time  when 
it  was  acted  upon  by  him.  4.  The  conduct  must  be  done 
with  the  intention,  or  at  least  with  the  expectation,  that 
it  will  be  acted  upon  by  the  other  party,  or  under  such 
circumstances  that  it  is  both  natural  and  probable  that 
it  will  be  so  acted  upon.  There  are  several  familiar  spe- 
cies in  which  it  is  simply  impossible  to  ascribe  any  in- 
tention  or  even  expectation  to  the  party  estopped  that  his 
conduct  will  be  acted  upon  by  the  one  who  afterwards 
claims  the  benefit  of  the  estoppel.  5.  The  conduct  must 
be  relied  upon  by  the  other  party,  and,  thus  relying,  he 

insertion  of  fignrea  before  tbe  "50**  leaves  his  door  unlocked,  whereby  hii 

and  of  words  before  the  ''fifty.*'    She  eooda  are  stolen.     He  is  not  estopped 

gave  the  check  to  A*s  clerk  to  get  it  from  denying  the  title  of  an  innocent 

cashed.      He  inserted  a  8  before  the  pnrchaser  from  the  thief.    The  aathor 

50,  and  '*  three  hundred  and "  before  also  cites,  on  the  doctrine  generally, 

the  ''fifty,"  and  A*s  banker  in  good  Bank  of  Ireland  ▼.  Evans's  Charities,  5 

faith  paid  the  deck  so  altered  to  the  H.  L.  Cas.  389;  Swan  v.  British  Anstr. 

clerk.     Held,    that   A  was  estopped  Co.,  7  Com.  B.,  N.  S.,  400,  443;  7  HorL 

as  against  the  banker  to  claim  that  &  N.  603;  2  Hnrl.  k  C.  175;   Halifax 

the  check  was    not    valid:  Swan  v.  Guardians  ▼.  Wheelwright,  L.  R.  10 

North  Br.  etc.  Co.,  2  Hurl.  &  C.  176,  Ex.  183;  Oarrv.  London  &  N.  W-B^t 

181,  per  Blackburn,  J.  A  man  carelessly  L.  R.  10  Com.  P.  307,  316,  317. 
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must  be  led  to  act  npon  it.  6.  He  must  in  fact  act  upon 

it  in  8Qch  a  manner  as  to  change  his  position  for  the 
worse;  in  other  words,  he  must  so  act  that  he  would  suffer 
a  loss  if  he  were  compelled  to  surrender  or  forego  or 
alter  what  he  has  done  by  reason  of  the  first  party  being 
permitted  to  repudiate  his  conduct  and  to  assert  rights 
inconsistent  with  it.'     li  will  be  seen  that  jravA  is  not 

>  I  ahall  oita  only  a  f«w  of  the  lead*  tation  to  be  true,  and  believe  that  it 
ing  and  ableet  decisione  which  illua*  was  meant  that  he  thonld  act  npon  it, 
irate  the  text,  and  especially  those  and  did  act  npon  i1^  aa  tene,  the  party 
which  do  not  admit  fraud  aa  a  neoee-  making  the  representation  wonld  be 
•ary  element  of  the  conduct  by  which  equally  precluded  from  contesting  its 
a  party  is  estopped.  Pickard  y.  Sean,  tnith;  and  conduct  by  negligence  or 
6  Ad.  ft  B.  469,  474,  is  the  leading  omission,  when  there  is  a  duty  cast 
case.  Xhe  facts  substantially  were:  npon  a  person,  by  ttsase  of  trade  or 
A,  the  owner  of  chattels  in  B*s  posses-  otherwise,  to  disclose  Uie  truth,  may 
sion,  which  were  taken  in  execution  often  hare  the  same  effect;  as,  for  in- 
by  O,  abstained  from  claiming  them  stance,  a  retiring  partner,  omitting  to 
for  acTeral  months,  and  conversed  with  inform  his  customers  of  the  firm,  in 
Ca  attorney  about  them  without  the  usual  mode,  that  the  continuing 
mentioning  his  own  claim,  and  thus  partners  were  no  longer  authorized  to 
impressed  C  with  the  belief  that  the  act  as  his  agents,  is  M>und  by  all  con- 
goods  belonged  to  B.  G  sold  them,  tracts  made  by  them  with  third  per* 
and  this  was  held  sufficient  to  sustain  sons  on  the  faith  of  their  being  author* 
a  finding  that  A  was  estopped.  In  iced."  In  the  still  later  case  of  Cor* 
giving  toe  opinion  of  the  court  Lord  nish  ▼.  Abington,  4  Hurl,  ft  N*.  549, 
Denman  thus  stated  the  rule:  '*The  Pollock,  G.  %.,  said  that  the  term 
rule  of  the  law  is  clear,  that  where  one,  ''willfully,"  as  used  in  Pickard  ▼. 
by  his  words  or  conduct,  willfully  Sears,  6  Ad.  ft  E.  469,  meant  sim* 
caoses  another  to  believe  in  the  exist*  ply  *'  yoluntaril^,"  and  that  this  was 
ence  of  a  certain  state  of  things,  and  its  established  signification.  He  add* 
induces  him  to  act  on  that  belief,  so  ed  the  following  statement  of  the 
as  to  alter  his  own  previous  position,  general  rule:  "  If  a  partyuses  language 
the  former  is  concluaed  from  avcrrins  which,  in  the  ordinary  course  of  busi* 
against  the  latter  a  different  state  <9  neas  and  the  general  sense  in  which 
things  M  existing  at  the  same  time."  words  are  understood,  conveys  a  cer* 
The  word  ''willfnlly,"  in  this  state*  tain  meaning,  he  cannot  afterwards 
ment^  might  imply  that  fraud  was  a  say  that  he  is  not  bound,  if  another, 
necessary  ingredient  in  the  conduct  so  understanding  it,  has  acted  upon 
which  creates  an  estoppeL  The  word  it  If  any  perton^  by  a  eourm  qf  eon* 
was,  however,  explained  in  subsequent  dudt  or  by  actual  esBprt$non^  to  eor^ 
decisions,  and  this  interpretation  com*  dueU  hinuetf  thcU  another  may  reason^ 
pletely  abandoned.  In  Freeman  v.  abiy  infer  the  existence  qf  an  agreement 
Cooke,  2  Ex.  654,  Parke.  B.,  said:  "The  or  Ucenae,  whether  thsparty  intende  thai 
rule  laid  down  in  Pickard  v.  Sears,  6  he  ehould  do  oo  or  not,  U  hae  the  effed 
Ad.  ft  &  469,  was  to  be  considered  as  that  the  party  using  that  language^  or  who 
established;  but  that  by  the  term  'will-  hae  so  eondueted  himeeif,  cannot  tufter* 
fully.'inthatrule,  must  be  understood,  warde  gainsay  the  reaimable  U\ference 
if  not  that  the  party  represents  that  to  be  drawn  from  the  worde  or  conduct" 
to  be  the  truth  which  he  knows  to  be  This  mode  of  stating  the  general  rule 
untrue,  at  least  that  he  means  his  is  absolutely  necessary  to  explain  nu- 
representation  to  be  acted  upon,  and  merous  well-settled  and  even  familiar 
that  it  is  acted  upon  accordingly;  and  applications  of  the  estoppel,  where  it 
ttf  whatever  a  man'e  real  meaning  may  is  not  only  impossible  to  impute  to  the 
ie;  he  so  conducts  himself  that  a  rea-  party  estopped  any  actual  intention 
sonable  man  would  take  the  represen-  that  his  conduct  should  be  acted  upon 
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given  as  an  essential  requisite  in  the  foregoing  statement 
It  is  not  absolutely  necessary  that  the  conduct  mentioned 

by  the  other  party,  bat  eren  vhere  tiont  have  been  done  or  made  In  tgno- 
the  oondaot  waa  done  without  any  ranee  of  their  own  rights,  not  knowing 
knowledge  or  expectation  that  it  ever  that  the  law  of  the  land  gave  tiiem 
wonld  be  ao  acted  upon  by  the  person  fuoh  rights.  Here  certainly  there 
who  does  afterwards  act  upon  it  and  could  be  no  purpose  to  mislead  othen, 
thus  obtains  the  benefit  of  the  estoppeL  for  there  was  not  tiie  knowledge  te  la- 
in the  quite  recent  case  In  re  Bahia  form  the  purpose,  and  both  parties 
etc.  R'y,  L.  R.  3  Q.  B.  684,  the  neces-  were  equaUy  and  innocently  misled, 
sity  of  fraud  as  an  essential  ini^edient  Indeed,  it  would  limit  tiie  role  ouieli* 
of  the  conduct  was  again  denied,  the  within  the  reason  of  it^  if  it  were  ze- 
court  holding  that  if  a  representation  stricted  to  cases  where  tiiere  waa  aa 
is  made  with  the  intention  that  it  element  of  fraudulent  purpoae.  la 
shall  be  acted  upon  by  another,  and  he  very  manv  of  the  oases  m  wlti<^  tiie 
does  so  act  upon  it^  there  is  an  estop*  rule  has  beea  applied,  tiiere  was  no 
peL  Finallv,  in  the  rule  as  oarefnlly  more  than  negligenoe  on  the  part  of 
formulated  by  Mr.  Stephen  upon  the  him  who  was  estopped.  And  it  has 
basis  of  the  latest  English  decisions,  long  been  held  that  when  it  is  a  bieach 
as  quoted  in  the  previous  note,  the  ele*  of  good  faith  to  allow  the  tmtii  ta  be 


ment  of  fraud  is  clearly  omitted.  In  known,  there  an  adnusaion  wiU  Mtop: 
fact,  the  second  paragraph  of  his  rule  Gaylord  v.  Van  Loan,  15  Wend  30BL 
includes  cases,  covered  by  the  forego-  There  are  decisions  where  the  role  has 
ing  language  of  Chief  Baron  Pollock,  been  stated  as  the  plaintiff  elaima  it 
where  there  is  even  no  intention  on  We  have  looked  at  those  eited.  It 
the  part  of  the  one  estopped  that  hii  was  not  necessary  to  the  OQQclusioa  of 
conduct  should  be  acted  upon.  the  court  in  them,  that  such  a  restri^ 
American  cases  of  the  highest  author-  tion  should  be  put  upon  the  rule.* 
ity  are  no  less  explicit.  In  Continental  The  court  further  held  that  it  ia  not 
Bank  v.  Bank  of  the  Commonwealth,  necessary  that  a  party  should  act 
50  N.  T.  575,  581, 582,  Folger,  J.,  said:  affirmatively  upon  a  dedlaratuni,  ta 
"  Is  the  plaintiff  estopped  from  main*  order  to  claim  an  estoppel.  It  ia  snffi* 
taining  that  the  certificate  was  a  for*  oient  if  he  had  the  means  in  hit  pos- 
gery,  and  the  admission  of  its  teller  session  of  protecting  his  rights  or  of 
an  innocent  mistake?  There  is  no  restoring  himself  to  his  orin;inaI  pen- 
disagreement  as  to  the  general  defini-  tion,  and  in  reliance  upoii  the  devia- 
tion of  an  estoppel  in  pais.  It  ia  tion,  and  in  consequence  of  it^  he 
agreed  that  there  must  have  been  some  refrains  from  using  thoae  meaa%  and 
act  or  declaration  of  the  plaintiff  or  of  ia  thereby  injured;  his  claim  to  ti^e 
its  agent  to  the  defendant's  assignor  estoppel  is  good.  In  Blair  ▼.  Wait,  09 
which  so  affected  the  conduct  of  the  N.  x.  113,  116,  the  court  said:  ''Itis 
latter  to  their  injury  as  that  it  would  not  necessary  to  an  equitable  estoppel 
be  unjust  now  to  permit  the  plaintiff  that  the  party  should  design  to  mis- 
to  set  up  the  truth  of  the  case  to  the  lead.  It  is  enough  that  the  act  wss 
contrary  of  its  mistaken  act  or  decla-  calculated  to  mislead  and  actually  did 
ration.  But  tlie  plaintiff  insists  that  mislead  the  defendants  while  acting 
there  are  certain  limitations  to  be  put  in  good  faith  and  with  reasonable  care 
upon  this  generality.  The  plaintiff  and  diligence,  and  that  thereby  tiiev 
claims  that  it  is  necessary  that  its  act  might  be  placed  in  a  position  whi<i 
or  declaration  must  have  been  made  would  compel  them  to  pay  a  demand 
with  the  intent  to  mislead.  [The  which  they  had  every  reason  to  expect 
judge  examines  the  English  cases  was  canceled  and  discharged.**  To  ex- 
above  quoted.]  We  hold  that  there  actly  the  same  effect  is  Manufacturers' 
need  not  be,  upon  the  part  of  the  per*  and  Traders'  Bank  v.  Hazard,  30  N.  Y. 
son  making  a  declaration  or  doing  an  226,  230,  per  Johnson,  J. ;  Barnard  v. 
act,  an  intention  to  mislead  the  one  Campbell,  55  K.  Y.  456,  462,  463, 
who  is  induced  to  rely  upon  it.  There  where  the  real  owner  of  chattels  ti 
are  cases  ia  which  parties  have  been  estopped  from  setting  up  his  own  title 
estopped,  when  their  acts  or  declara-  as  against  a  purchaser  from  a  third 
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ia  the  first  subdivision  should  be  done  with  a  fraudulent 
purpose  or  intent,  or  with  an  actual  and  fraudulent  in- 

penoQ  who  WM  in  poiMMiim  and  told  Welland  Canal  Co.  t.  Hathaway,  8 

them  under  a  claim  of  ownership.    This  Wend.  4S0,  483;  24  Am.  Deo.  61.    In 

deeiaion  expressly  rests  the  aoctrine  this  oonnection,  it  will  be  instruotiTe, 

of  oqnitable  estoppel  upon  the  general  by  way  of  contrast,  to  quote  a  passase 

principle  mentioned    in  a    foregoing  from  a  very  recent  decision  by  the 

paragraph  (§  802).    Allen,  J.,  said:  New  York  court  of  appeals,  involWng 

'*The  defendants  can  only  resist  the  a  particular  application  of  estoppel  in 

elaim  of  the  plainttflEs  to  the  merohan-  pai§  in  which  a  fraudulent  intent,  or 

disc    by   establishing    an    equitable  what  amounts  to  such  an  intent,  is  an 

estop]>el  founded  upon  the  acts  of  the  essential  element  of  the  conduct  which 

Eljuntifb,  and  in  application  of  the  rule  creates  the  estopfMl,  in  pursuance  of 

y  which,   as  between  two  persona  an  equitable  principle  long  settled  by 

equally  innocent,  a  loss  resulting  from  such  cases  as  Evans  t.  ^cknell,  6  Vea. 

the  fraudulent  acta  of  another  shall  174,  182,  and  Slim  ▼•  Croucher,  1  De 

rest  upon  him  by  whose  act  or  omis*  Gez,  F.  k  J.  618,  — a  principle  which 

aion  the  fraud  has  been  made  poesible.  has  been  erroneously,  I  think,  reffarded 

....  In  such  a  case,  for  obvious  rea-  as  the  foundation  of  all  equitable  es- 

■ons,  the  law  rsises  an  equitable  estop*  toppel,  and  therefore  to  be  extended 

peL    It  is  not  every  parting  with  the  to  every  instance  of  it.    The  case  la 

possession  of  chattels  or  the  docnmen-  Trenton  Banking  Co.  ▼.  Duncan,  86 

tary  evidence  of  title  that  will  enable  N.  Y.  221.    The  estoppel  alleffed  would 

the  possessor  to  make  good  a  title  to  affect  the  title  to  land.    The  action 

one  who  may  purchase  from  him.    The  was  brought  to  charge  certain  land  of 

owner  must  go  further,  and  do  some  act  the  defendant  with  the  payment  of  a 

of  a  nature  to  mislead  third  persons  aa  judgment.     Andrews,  J.,  said:  *'  As  a 

to  tfao  true  nature  of  the  title.>    Two  general  rule,  it  would  seem  to  be  just 

thiuffs  must  concur  to  create  an  estop-  that  if  a  person  does  an  act  at  the  sug- 

pel  oy  which  an  owner  may  be  de-  ffestion  of  another,  the  other  shUl  not 

prived  of  his  property  by  the  act  of  a  ue  permitted  to  avoid  the  act  when  it 

third  person  witnont  his  assent,  un«  turns  out  to  the  prejudice  of  an  ante* 

der  the  rule  now  considered:  1.  The  cedent  right  or  interest  of  his  own, 

owner  roust  clothe  the  person  assum-  although    the    advice  on  which    the 

ing  to  dispose  of  the  property  with  the  other  party  acted  unm  given  innoeetUly 

apparent  title  to  or  authority  to  die-  and   in  ignorance  of  hie  claim.    The 

pose  of  it;  2.  The  person  alleffing  the  authorities  establish  the  doctrine  that 

estoppel  must  have  acted  and  parted  the  owner  of  land  may  by  an  act  m 

with  value  upon  the  faith  of  such  ap-  naie  preclude  himself  from  asserting 

parent  ownership  or  authority,  so  that  his  lesal  title.    But  it  is  obvious  that 

he  will  be  the  loser  if  the  appearances  the  Gu>ctrine  should  be  carefully  and 

to  which  he  trusted  are  not  reaL     In  sparingly  applied,   and  only  on  the 

this  respect  it  does  not  differ  from  disclosure  of   clear  and    satisfactory 

other  estoppels  m  paie.**    See  also,  in  grounds  of  justice  and  equity.     It  is 

support  of  the  text  and  of  the  general  opposed  to  the  letter  of  the  statute  of 

requisites   there    stated,    Wanuff   t.  frauds,  and  it  would  greatly  tend  to 

Sombom,    82  N.    Y.    604;    Hnrd   ▼.  the  insecurity  of  titles  if  tiiey  were 

Kelly,   78  N.  Y.   688,   697;  34  Am.  allowed  to  be  affected  by  parol  evi- 

Rep.  667;  Malloney  v.  Horan,  49  N.  Y.  deuce  of  light  or  doubtful  character. 

Ill,  115;  10  Am.  Rep.  136;  Jewett  To  authorize  the  finding  of  an  estop- 

V.  Miller,  10  N.  Y.  402,  406;  61  Am.  pel  m  mzie  against  the  legal  oumer  qr 

Bee    761;    Shapley    v.    Abbott,    42  /aneif,  there  must  be  shown,  we  think, 

N.  Y.   443,  448;  1  Am.  Rep.  648;  St.  either  actual  fraud,  or  fault  or  negli* 

John  T.  Roberta,    31   N.  x.  441;  88  pence  equivalent  to  fraud,  on  his  part 

Am.  Bee.  287;    Brown  t.  Bowen,  SO  \n  concealing  his  title;  or  that  he  was 

N.   Y.  619,   641;  86  Am.  Deo.   406;  silent  when  the  circumstances  would 

Lawrence  v.  Brown,  6  N.  Y.  394,  401;  impel  an  honest  man  to  speak;  or  such 

Frost  ▼.  Saratoga  Mut.   Ins.   Co.,   6  actual  intervention  on  his  part,  as  in 

Denio,    164,   168;  49  Am.  Deo.   234;  Storrs  v.  Barker*  6  Johna.  Ch.  166,  10 
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tention  of  deceiving  the  other  party;  nor  is  this  meaning 
implied  by  any  of  the  language  which  I  have  used.     The 

Am.  Deo.  810,— CO  ai  to  render  it  Jnet  oladed:  Heaae  t.  Rogers,  9  Ram.  it 
that  as  between  him  and  the  party  C.  677.  So,  too,  the  admission,  how- 
aoting  upon  his  snggestion  he  shonld  ever  unequivocal  it  may  be,  will  not 
bear  the  loss.  Moreover  the  party  operate  as  an  estoppel  nnless  the  other 
setting  np  the  estoppel  must  be  free  party  has  acted  npon  it;  and  then  it 
from  tiie  uipatation  of  loeAes  in  acting  will  only  be  oondasive  in  favor  of  the 
npon  the  belief  of  ownershiii  by  one  party  who  has  so  acted,  and  persons 
who  has  no  right."  There  is  no  in-  claiming  under  him,  and  not  in  favor 
oonsistence  between  this  view  and  the  of  a  stranger;  Heane  v.  Rogers,  9 
decisions  before  quoted.  In  the  first  Bam.  k  C.  677;  Wallis  v.  Tniesdell, 
sentence  of  the  extract,  Andrews,  J.,  6  Pick.  466."  The  decisions  of  tho 
states  the  rale  ordinarily  applicable  in  Pennsylvania  oonrts  have  generally 
exact  conformity  with  those  anthori-  leaned  strongly  in  favor  of  the  theocy 
ties;  he  then  passes  to  the  particular  that  an  actual  fraud  is  the  very  es- 
case  controlled  by  a  special  equity,  sence  of  every  such  estoppel  by  con- 
Desell  V.  Odell,  8  Hill,  216,  88  Am.  duct.  In  a  very  late  case,  however 
Deo.  628,  is  a  leading  case  on  the  (Bidwell  v.  Pittsburgh,  86  Pa.  St.  412, 
general  doctrine.  A  sheri£F  levied  on  417;  27  Am.  Rep.  66^  per  Mereur,  J,\ 
goods  by  execution  against  A,  and  de-  it  is  held:  "  It  may  now  be  declared 
fivered  them  to  B,  the  latter  giving  as  a  general  rule  that  where  an  act  is 
a  receipt  promising  to  redeliver  them  done  or  a  statement  made  by  a  party, 
to  the  sh^i£P  by  a  certain  day.  Held,  the  truth  or  efficacy  of  which  it  would 
that  B  was  estopped  from  claiming  as  be  a  fraud  on  his  part  to  controvert  or 
against  the  shenn  that  the  goods  be*  impair,  the  character  of  an  estoppel 
longed  to  himself,  and  not  to  A.  shall  be  given  to  what  otherwise  would 
Bronson,  J.,  dissented,  not  with  re-  be  mere  matter  of  evidence.  It  is  not 
spect  to  the  law  of  estoppel,  but  only  necessary  that  the  party  against  whom 
as  to  its  application  to  toe  facts.  His  an  estoppel  is  alleged  should  have  in- 
opinion  contains  an  accurate  r^sumi  of  tended  to  deceive;  it  is  sufficient  if  he 
some  necessary  elements  belonging  to  intended  that  his  conduct  should  in- 
the  estoppel,  and  I  shall  quote  some  duce  another  to  act  upon  it^  and  the 
portions.  He  says  (p.  221):  ''When  other,  relying  on  it,  did  so  act."  In 
a  party,  either  by  his  declaration  Stevens  v.  Dennett,  61  N.  H.  824,  890, 
or  conduct*  has  induced  a  third  per*  Foster,  J.,  after  reciting  the  essential 
son  to  act  in  a  particular  manner,  elements  according  to  what  he  calls 
he  will  not  afterwards  be  permitted  ''the  common  dennilaons,"  and  snU- 
to  deny  the  truth  of  the  admission,  if  stantially  as  given  above  in  the  text, 
the  consequence  would  be  to  work  an  adds:  "The  doctrine  seems  to  be  es- 
injury  to  such  third  person,  or  to  tablished  by  authority  that  the  con- 
some  one  claiming  under  him.  Before  duct  and  admissions  of  a  party  operate 
the  party  is  concluded  it  must  ap*  against  him  in  the  nature  of  an  estop- 
pear,  —  1.  That  he  has  made  an  admis-  pel,  wherever,  in  good  oonscienoe  and 
sion  which  is  clearly  inconsistent  with  honest  dealing,  he  ought  not  to  be 
the  evidence  he  proposes  to  give,  or  permitted  to  gainsay  them.  Thus 
the  title  or  claim  which  he  proposes  negligence  becomes  constructive  fraud, 
to  set  up;  2.  That  the  other  party  although,  strictly  speaking,  the  ao- 
has  actea  upon  the  admission;  and  tual  intention  to  mislead  or  deceive 
8.  That  he  will  be  injured  by  allowing  may  be  wanting,  and  the  party  may 
the  truth  of  the  admission  to  be  dis-  be  innocent,  if  innocence  and  negli- 

E roved."  After  quoting  several  cases,  gence  may  be  deemed  oompatible.  In 
e  proceeds  (p.  224):  "The  conduct  or  such  cases,  the  maxim  is  justly  applied 
admission  which  precludes  the  party  to  him,  that  when  one  of  two  innocent 
must  be  plainly  inconsistent  and  ir-  persons  must  mtffer,  he  shall  suffer 
reconcilable  with  the  right  which  he  who  by  his  own  acts  occasioned  tho 
afterwards  sets  up.  If  the  act  can  be  confidence  and  loss."  In  the  last  sen- 
referred  to  an  honest  and  proper  tence  the  judge  has  struck  the  "  bed* 
motive,   the  party  will  not  be  con-  rock"  of   universal   principle,    upo« 


1121  OONCBRNINa  SQUITABLS  ESTOPPEL.  §  805 

adoption  of  such  an  element  as  always  essential  would  at 
once  strike  out  some  of  the  most  familiar  and  best  estab- 
lished instances  of  equitable  estoppel.  Undoubtedly  a 
fraudulent  design  to  mislead  is  6ften  present  as  an  in- 
gredient of  the  conduct  working  an  estoppel;  but  this 
only  renders  the  result  more  clearly  just,  and,  if  I  may 
use  the  expression,  more  conclusive.  There  is,  however, 
a'class  of  cases,  of  which  an  example  is  given  in  the  foot- 
note, where  fraudulent  conduct  u  essential,  —  cases  in 
which  an  owner  of  land  is  precluded  from  asserting  his 
legal  title  by  reason  of  intentionally  false  representations 
or  concealments,  by  which  another  has  been  induced  to 
deal  with  the  land.  These  cases  are  at  the  present  day 
sometimes  treated  as  examples  of  equitable  estoppel.  The 
principle,  however,  upon  which  they  depend  was  well 
settled  by  courts  of  equity  long  before  the  doctrine  of 
equitable  estoppel  in  its  modern  form  was  first  announced, 
and  goes  in  its  remedial  operation  far  beyond  that  doc- 
trine, as  will  more  fully  appear  in  subsequent  paragraphs. 
I  would  again  remark  that  although  fraud  is  not  an  es- 
sential element  of  the  original  conduct  working  the  estop- 
pel, it  may  with  perfect  propriety  be  said  that  it  would  be 
fraudulent  for  the  party  to  repudiate  his  conduct,  and  to 

whieh  all  instanoes  of  equitable  estop*  eontroYert  the  representation  and  to 

pel  mnst  be  founded,  if  they  are  to  ^et  rid  of  its  effects,  and  thus  to  in- 

stand  with   any  firmness,     oee  also  jure  the  one  who  has  relied  on  it.   The 

Horn  ▼.  Cole,  61  K.  H.  287,  289;  12  same  explanation  would  doubtless  ap- 

Am.   Rep.    Ill,  per   Perley,   C.   J.,  ply  to  and  show  the  real  meaning  of 

(quoted  onCe,  note  under  f  802);  Mor-  many  other  decisions  which  have  used 

Sin  ▼.  Railroad  Ck>.,  96  U.  S.  716;  the  seneral  formula  that  fraud  is  es- 

olmes  T.  Crowell,  73  N.  C.  613,  627;  sential);    McCabe  ▼.  Raney,  32  Ind. 

Anderson  v.  Armstead,  69  111.  452,  309;  Simpson  v.  Pearson,  1  Ind.  65; 

454;  Voorheee  v.  Olmstead,  3  Hun,  Hartshorn  v.  Potroff,  89  HI  .509;  Tal- 

744;  Clark  ▼.  Coolidge,  8  Kan.  189,  oott  v.  Brackett,  5  III  App.  60;  Mich- 

195;  Knhl  v.  Mayor  eto.»  23  N.  J.  Eq.  igan  etc  Co.  ▼.  Parsell,  38  Mich.  475. 

84,  86;  Rioe  v.  Bunco,  49  Mo.  231,  480.     [See  also  Chase's   Appeal,    57 

234;  8  Am.   Rep.  129  (in  a  very  in-  Conn.  236,  and  cases  reviewed  in  the 

stmctive  opinion,  Wagner,  J.,  while  ooinion;  Hill  v.  Black  welder,  113  IIU 

using  the  general  expression  that  fraud  283;  Galbraith  ▼.  Lunsford,  87  Tenn. 

ia  an  essential  element,  explains  it  by  89.    The  change  in  the  legal  definition 

showing  tibat  the  "  frand  **  need  not  be  of  fraud  effected  in  England  by  the 

an  actual  intent  to  deceive  in  the  rep-  decision  in  Derry  ▼•  Peek,  14  App. 

reeentation  which  creates  the  estoppel;  Cas.  (H.  L.)  337,  has  not  touched  the 

the  "  fraud  "may,  and  generally  does,  doctrine  of  estoppel:  Low  v.  Bonverie 

eonaist  in  the  subsequent  attempt  to  (1891),  3  Ch.  82.J 
SSq.  Jva.— 71 
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assert  a  right  or  claim  in  contravention  thereof.  Using 
the  term  in  the  sense  frequently  given  to  it  by  coarts  of 
equity,  and  as  explained  in  a  preceding  paragraph,  this 
statement  is  not  only  proper,  but  furnishes  an  accurate 
criterion  for  determining  the  existence  of  an  equitable 
estoppel. 

§  806.  Theory  that  a  Fraudulent  Intent  is  Essential.  — 
There  is,  as  has  already  been  mentioned,  a  theory  approved 
and  adopted  by  the  courts  of  some  states,  which  makes 
the  very  essence  of  every  equitable  estoppel  or  estoppel 
by  conduct  to  consist  of  fraud,  and  affirms  that  an  actual 
fraudulent  intention  to  deceive  or  mislead  is  a  necessary 
requisite  in  the  conduct  of  the  party,  —  whether  acts, 
words,  or  silence,  —  in  order  that  it  may  create  an  equi- 
table estoppel.  I  cannot  better  state  this  theory  than  in 
the  language  of  an  eminent  and  able  judge,  which  has 
frequently  been  adopted  as  being  an  accurate  exposition 
of  the  general  doctrine.^    In  order  to  estop  a  party  by  his 

'  Boggi   ▼.   Merced   Min.   Ck>.,   14  leads  another  into  dealing  with  the 

Cal.   ^,   867,    36S»   per    Field,    J.,  estate  as  if  he  were  not  interested,  he 

adopted  in  Martin  v.  Zellerbach,  88  will  be  postponed  to  the  party  misled, 

CaL  300,  99  Am.  Dec.  866,  and  cases  and  compelled  to  make  kk  rtpreaaUaikm 

cited.    It  should  be  remarked  that  in  tpedficaUy  good."    This  rnle  is  illns- 

tbe  great  case  of  Boggs  y.  Merced  Min.  trated  by  such  cases  as  Evans  t.  Biok« 

Co.,  U  Gal.  279,  Mr.   Justice  Field  nell,  6  Yes.  174;  Philling  ▼.  Armitage, 

was  not  treating  of  equitable  estoppel  12  Ves.  78,  84;  Williams  v.  Earl  of 

in  general.     Me  was  discussing   the  Jersey,  1  Craig  fr  P.  91;  Marlines  t. 

particular  question.  When  is  the  owner  Cooper,  2  Russ.  198;  Slim  ▼.  Cronchsr, 

of  land  precluded  bv  his  conduct  from  1   De  Gex,  F.  k  J.   518,  525.     This 

setting  up  his  legal  title?    In  formu-  equitable  rule  has  been  explained  and 

latins  the  rules  quoted  in  the  text,  illustrated  in  the  foregoing  sectioiis  on 

he  did  not  announce  them  as  govern*  priorities,  §§  686,  731,  and  on  bonaAU 

ing  all  cases  of  eouitable  estoppel;  he  purchase,  §§  779-782.    In  the  subee- 

expressly  confinea  them  to  the  class  of  quent  case  of  Martin  v.  Zellerbach,  38 

cases  under  consideration  by  saying:  Cal.  300,  99  Am.  Dec.  365,  the  oourt 

In  order  to  estop  a  person  by  his  ad*  adopted  the  exact  requisites  of  Mr. 

missions  or  declarations  from  setting  Justice  Field,  but  omitted  his  restrio- 

up  "title  to  land."    The  authorities  tion  of  them  to  cases  involving  tfas 

which     he     quoted    were     Adams's  legal  title  to  land,  announced  them  as 

Equity,  151,  and  Story's  £q.  Jur.,  sec.  governing  all  instances  of  equitable 

391.    The  reference  to  Adams  clearly  estoppel,  and  applied  them  to  a  case 

indicates  the  doctrine  which  Judge  involving  the  ownership  of  chattels. 

Field  was    following.      The    general  [See  also  Griffith  v.  Brown,  76  CaL 

subject  there  treated  of  by  Adams  is,  260].    The    following   are  additiooal 

"  the  equity  of  a  party  who  has  been  examples  of  decisions  which  sustain 

misled  is  superior  to  his  who  has  will-  the  same  theory:  Brant  t.  Vinrmia 

fully  misled    him."     The    particular  Coal  Co.,  93  U.  S.  326,  336,  per  I^eld, 

rule  referred  to  is:   "If  a  person  in-  J.:  "It  is  difficult  to  see  where  ths 

terested  in  an  estate  knowingly  mis-  doctrine  of  equitabU  estoppel 
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conduct,  admissionSi  or  declarations,  the  following  are 

essential  requisites:  It  must  appear, — 1.  That  the  party 

making  his  admission  by  his  declaration  or  conduct  was 

apprised  of  the  true  state  of  his  own  title;  2.  That  he 

made  the  admission  with  the  express  intention  to  deceive, 

or  with  such  careless  or  culpable  negligence  as  to  amount 

to   constructive  fraud;   3.  That  the  other  party  was  not 

only  destitute  of  all  knowledge  of  the  true  state  of  the 

titlei  but  of  all  means  of  acquiring  such  knowledge;  4 

That  he  relied  directly  upon  such  admission,  and  will  be 

injured  by  allowing  its  truth  to  be  disproved. 

in  here.  For  the  application  of  that  estoppel,  although  the  Moie  reanlt  Is 
doctrine  there  mast  jjenerally  be  some  produced."  With  great  deferenoe  to 
intended  deception  in  the  conduct  or  the  opinion  of  so  able  a  judge,  I  think 
declarations  of  the  party  to  be  es-  his  error  in  this  passage  is  evident.  It 
topped,  or  such  gross  negligence  on  consists  in  taking  a  special  rule,  estab* 
his  part  as  amounts  to  constructive  lished  from  motives  of  policy  for  a  p|ar« 
fraud,  by  which  another  has  been  mis-  ticular  condition  of  fact^  and  raising 
led  to  ms  injury.  [He  quotes  a  pas-  it  to  the  position  of  a  nniversal  rule, 
sage  from  Story^s  £q.  Jur.,  sec.  391.]  Where  an  estoppel  by  conduct  is  al- 
Thns  it  is  said  by  the  supreme  court  leged  to  prevent  a  legal  owner  of  land 
of  Pennsylvania  that  the  primary  from  asserting  his  legal  title,  courts 
ground  of  this  doctrine  is,  that  it  of  equity,  in  order  to  avoid  the  literal 
would  be  fraud  in  a  partv  to  assert  requirements  of  the  statute  of  frauds, 
what  his  previous  conduct  had  dented,  were  driven  to  the  element  of  fraud  in 
when  on  the  faith  of  that  denial  others  the  conduct  as  essential:  See  the 
had  acted.  The  element  of  fraud  is  text,  §§  805,  807.  The  passage  quoted 
essential  eiiher  in  the  intention  of  the  from  Judge  Story  is  dealing  witn  this 
party  estopped,  or  in  the  efeei  qf  the  long-settled  rule  of  equity,  and  not 
evidenee  which  he  sets  up.  It  would  with  the  subject  of  equitable  estoppel 
seem  that  in  the  enforcement  of  an  es-  in  generaL  When  this  special  rule  is 
toppel  of  this  character,  with  respect  made  universal,  its  inconsistency  with 
to  the  title  of  property,  such  as  will  many  familiar  instances  of  equitable 
prevent  a  party  from  asserting  his  legal  estoppel  becomes  apparent,  and  Judge 
rights,  and  the  effect  of  which  will  be  Field  is  forced  to  escape  from  the  an- 
te transfer  the  enjoyment  of  the  prop-  tagonism  b^  denying  that  these  in- 
erty  to  another,  the  intention  to  de-  stances  do  m  fact  belong  to  the  doo- 
ceive  and  mislead,  or  negligence  so  trine.  If  this  conclusion  be  correct, 
gross  as  to  be  culpable,  should  be  then  some  of  the  most  important  and 
clearly  established.  There  are  nn-  well-settled  species  of  the  estoppel, 
doubtedly  cases  where  a  party  may  be  nniformly  regarded  as  such  by  text- 
concluded  from  asserting  his  original  writers  and  courts,  must  be  abandoned, 
rights  to  property  in  consequence  of  and  the  beneficent  doctrine  itself  must 
his  acts  or  conduct  in  which  the  pros-  be  curtailed  in  its  operation,  to  one 
ence  of  fraud  actual  or  constructive  is  particular  class  of  cases.  This  result 
wanting;  as  where  one  of  two  innocent  is  in  direct  opposition  to  the  tendency 
parties  must  suffer  from  the  negligence  of  judicial  aecision  and  of  the  dis- 
of  another,  he  through  whose  agency  cussions  of  text-writers.  See  also 
the  negligence  was  occasioned  will  be  Dorlarqne  v.  Cress,  71  DL  380,  381, 
held  to  bear  the  loss;  and  where  one  382;  McKinzie  v.  Steele,  18  Ohio  St. 
has  received  the  profits  of  a  transao-  38,  41  (a  dictum)i  Eldred  ▼.  Haslett's 
tion,  he  is  not  permitted  to  deny  iU  Adm'r,  33  Pa.  St.  307;  Rhodes  v. 
validity  while  retaining  its  benefits.  Childs,  84  Pa.  St.  18;  White  v.  Lang- 
fin  t  such  cases  are  generally  referable  to  don,  20  Vt.  599;  [Galbraith  v.  Luns- 
othar  principles  than  that  pf  equitable  ford,  87  Tenn.  89.] 
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S  807.  Fraudulent  Intent  Necessary  in  an  Kstoppel 
Affecting^  the  Legal  Title  to  Land.  —  The  particular  case 
referred  to  in  the  foregoing  foot-note  requires  a  fuller  ex- 
planation. It  is  a  purely  equitable  doctrine  settled  long 
before  the  modern  rules  of  equitable  estoppel  by  con- 
duct. It  is  confined  to  estates  in  land.  The  general 
rule  is,  that  if  a  person  interested  in  an  estate  knowingly 
misleads  another  into  dealing  with  the  estate  as  if  he  were 
not  interested^  he  will  be  postponed  to  the  party  misled, 
and  compelled  to  make  his  representation  specifically 
good.  It  applies  to  one  who  denies  his  own  title  or  en- 
cumbrance when  inquired  of  by  another  who  is  about  to 
purchase  the  land  or  to  loan  money  upon  its  security;  to 
one  who  knowingly  suffers  another  to  deal  with  the  land 
as  though  it  were  his  own;  to  one  who  knowingly  suffers 
another  to  expend  money  in  improvements  without  giv- 
ing notice  of  his  own  claim,  and  the  like.  This  equity, 
being  merely  an  instance  of  fraud,  requires  intentional 
deceit,  or  at  least  that  gross  negligence  which  is  evidence 
of  an  intent  to  deceive.  In  the  language  of  a  most  recent 
decision,  to  preclude  the  owner  of  land  from  asserting 
his  legal  title  or  interest  under  such  circumstance,  "  there 
must  be  shown  either  actual  fraud,  or  fault  or  negligence 
equivalent  to  fraud,  on  his  part  in  concealing  his  title;  or 
that  he  was  silent  when  the  circumstances  would  impel 
an  honest  man  to  speak;  or  such  actual  intervention  on 
his  part,  as  in  Storrs  v.  Barker^  6  Johns.  Ch.  166, —  so  as 
to  render  it  just  that,  as  between  him  and  the  party  act- 
ing upon  his  suggestion,  he  should  bear  the  loss.''  What 
is  the  reason  of  this  rule  ?  It  is  accurately  explained  in 
the  same  decision.  While  the  owner  of  land  may  by  his 
acts  in  pais  preclude  himself  from  asserting  his  legal 
title,  "  it  is  obvious  that  the  doctrine  should  be  carefully 
and  sparingly  applied,  and  only  on  the  disclosure  of  clear 
and  satisfactory  grounds  of  justice  and  equity.  It  is 
opposed  to  the  letter  of  the  statute  of  frauds,  and  it  would 
greatly  tend  to  the  insecurity  of  titles  if  they  were  allowed 
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to  be  affected  by  parol  evidence  of  light  or  doubtfal  char- 
acter/' The  mo8t  important  ^'gronnd  of  justice  and 
equity  **  admitted  by  courts  of  equity  to  uplift  and  dis* 
place  the  statute  of  frauds  concerning  legal  titles  to  land, 
by  fastening  a  liability  upon  the  wrong-doer,  is  fraud. 
There  are  many  instances  in  which  equity  thus  compels 
the  owner  of  land  to  forego  the  benefits  of  his  legal  title 
and  to  admit  the  equitable  claims  of  another,  in  direct 
contravention  of  the  literal  requirements  of  the  statute, 
but  they  all  depend  upon  the  same  principle.  The  rule 
under  consideration  is  strictly  analogous  to  another 
familiar  rule  that  a  legal  owner  of  land  cannot  be  turned 
into  a  trustee  ex  delicto  by  any  mere  words  or  conduct.  A 
constructive  trust  ex  delicto  can  never  be  impressed  upon 
land  as  against  the  legal  title  by  any  verbal  stipulation, 
however  definite,  nor  by  any  mere  conduct;  such  trust 
can  only  arise  where  the  verbal  stipulation  and  conduct 
together  amount  to  fraud  in  the  contemplation  of  equity. 
Both  the  rule  under  consideration  and  the  rule  concern- 
ing trusts  rest  upon  the  same  reasons.  The  doctrine  had 
its  origin,  as  has  been  said,  prior  to  and  independently 
of  the  modern  doctrine  of  equitable  estoppel  by  conduct, 
and  was  confined  in  its  operation  to  courts  of  equity. 
Even  at  the  present  day,  this  particular  instance  of  the 
equitable  estoppel  by  which  the  owner  of  land  is  pre- 
cluded from  asserting  his  legal  title  is  distinctively 
equitable;  it  is  not  admitted  and  enforced  at  law,  except 
in  states  where  the  principles  of  equity  are  administered 
through  the  means  of  legal  actions  and  remedies,  and  in 
those  where  legal  and  equitable  rights  and  reliefs  are  com- 
bined in  the  administration  of  justice  under  the  reformed 
procedure/ 

>  lyentoa  Banking  Cow  t.  Shennaa*  Hooper,  4  Mylne  ft  GL  179;  WiUiams 

24  Alb.  L.  J.  390;  Bogn  ▼.  Meroed  M.  t.  Earl  of  Jersey,  Craig  ft  P.  91;  Eaal 

Ca,  14  CaL  279, 367,  368;  Braat  ▼.  Va.  India  Ca  ▼.  Vincent,  2  Atk.  83;  Hun- 

Coal  Co.,  93  U.  S.  326,  335;  Byana  t.  gerford  ▼.  Barle,  2  Vem.  261;  Wendell 

Bicknell,  6  Vet.   174;  Pilling  ▼•  Ar-  v.  Van  Rensselaer,  1  Johns.  Ch.  344; 

mitaga,  12  Vee.  78,  84;  Martinet  ▼.  Storrs  v.  Barker,  6  Johns.  Ch.  166;  10 

Cooper,   2  Rust.   198;   NichoUoa  ▼•  Am.  Deo.  316;  [Breete  t.  Brookib  71 
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§  808.  Requisites  Further  Illastrated— The  Oondnct. 
— My  limits  of  space  do  not  permit  a  detailed  discussion 
of  these  general  requisites.  I  can  only  state  them  in  the 
briefest  manner,  and  must  refer  to  the  cases  cited  in  the 
foot-note,  and  to  treatises  upon  estoppel,  for  an  ampler 
treatment.  In  fact,  the  more  specific  rules,  the  varying 
phases  of  opinion,  and  the  partial  conflict  of  decision 
have  arisen  in  actions  at  law  rather  than  in  equity.  The 
treatment  of  the  subject  by  courts  of  equity  has  gener- 
ally been  simple,  uniform,  and  consistent.  The  conduct 
creating  the  estoppel  must  be  something  which  amounts 
either  to  a  representation  or  a  concealment  of  the  exist- 
ence of  facts;  and  these  facts  must  be  material  to  the 
rights  or  interests  of  the  party  affected  by  the  represen- 
tation or  concealment,  and  who  claims  the  benefit  of  the 
estoppel.  The  conduct  may  consist  of  external  acts,  of 
language  written  or  spoken,  or  of  silence.'    The  facts 

Oal.  169, 182;  Pitcher  ▼.  Dove,  99  Ind.  Wimmer  t.   Fioklin^   14  Biuh,  193; 

175;]  actual  intent  to  deceive  not  al-  Kelly    ▼•   HendriokA,     67    Ala.   193; 

ways  necessary;  gross  negligence  in  Hayes  ▼.  Livingston,  34  Mich.  384;  22 

forgetting  a  fact  contrary  to  tbe  state-  Am.  Rep.  633. 

ment aotMl upon:  Slim  v.Croncher,!  De        ^  Elxamplu   Ijf  acta   or  hf  wordg: 

Oex,  F.  k  J.  618, 626, 628.    [In  Low  ▼.  Gairncross  ▼.  Lorimer,  7  Jnr.,  N.  S., 

Bouverie  (1891),  8  Ch.  82,  it  was  held  149;  Pnlsford  ▼.  Richards^  17  Bear. 

that  Slim  ▼.  Croucher,  1  De  Gez,  F.  87;  Bridger  s  Case,  L.  R.  0  Eq.  74; 

k  J.  618,  was  really  an  action  of  dam-  Mitchell's   Case,  L.   R.  9   Eq.  363; 

ages  for  deceit,  and  hence  was  over-  Ebbett's  Case,  L.  R.  6  Ch.  302  (cases 

ruled  by  the  decision  of  the  house  of  where  a  person  has  allowed  his  name 

lords  in  Derry  v.  Peek,  L.  R.  14  App.  to  appear  as  a  stockholder  in  a  com- 

0. ;  po8tt  §  884;  though  it  is  pointed  out  pany);  Tilton  t.  Nelson,  27  Barb.  695; 

that  Derry  v.  Peek  did  not  affect  the  Horn  ▼.  Cole,  61  N.  H.  287,  290;  12 

law  of  estoppeL    See  also  S  912,  note.]  Am.  Rep.  Ill;  Stevens  v.  Dennett,  61 

But  see  Spencer  v.  Carr,  46  N.  Y.  406;  N.  H.  324;  Zuchtmann  ▼.  Roberts,  109 

6  Am.  Rep.  112;  Sulphine  ▼.  Dunbar,  Mass.  63;  12  Am.  Rep.  663;  Continen- 

66  Miss.   265;  and  see  Southard  v.  tal  Bank  v.  Bank  of  Commonwealth,  50 

Sutton,  68  Me.  676;   Kirkpatrick  ▼.  N.  Y.  676;  Barnard  ▼.  Campbell,  55 

Brown,  69  Qa.  460;  Stewart  v.  Mix,  N.  Y.  466;  Desell  v.  Odell,  8  Hill,  215; 

80   La  Ann.,  pt  2,   1036;   Lippmins  38  Am.  Dec.  628;  Oakland  P.  Co.  v. 

▼.   MoCranie,  30   La.   Ann.,    pt.    2;  Rier,  62  Cal.  270;  Dresbaoh  t.  Minnis, 

1261;  Lamar  Co.  v.  Clements,  49  Tex.  46  Cal.  223;  Comstook  t.  Smith,  26 

347;  Bloomstein  v.  Clees,  3  Tenn.  Ch,  Mich.  306;  Peters  ▼.  Jones,  36  lows, 

433;  Hart  v.  Giles,  67  Mo.  175;  Qod-  612;  Thomas  v.  Pullis,  66  Mo.  211;  Rice 

frey  T.  Thornton,  46  Wis.  677;  Greffg  ▼.  Oroffman,  66  Mo.  434,  436;  People 

▼.  Von  Phul,  1  Wall.  274,  per  Davis,  v.   Brown,  67  Ul.  436;  Connihan  v. 

J.;  Breeding  v.  Stamper,  18  B.  Men.  Thompson,    111    Mass.   270   (not  es* 

176;  Hill  T.  Epley,  31  Pa.  St  331,  topped);  McKinsie  ▼.  Steele,  18  Ohio 

334.     This  species  of  equitable  estop-  St.  38,  41   (not  estopped);  Eaton  v. 

pel    belongs    to    the   jurisdiction   of  New  England  TeL  Co.,   68  Me.  623; 

•quity,  and  is  not  available  at  law:  Southard  ▼.  Sutton,  68  Me.  676;  Reed 
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Tepresented  or  concealed  must,  in  general,  be  either  existr 
ing  or  pasty  or  at  least  represented  to  be  so.  A  statement 
concerning  future  facts  would  either  be  a  mere  expression 
of  opinion,  or  would  constitute  a  contract  and  be  governed 
by  rules  applicable  to  contracts.' 

§  809.  Same.  Knowledge  of  the  Truth  by  the  Party 
Estopped.  —  The  truth  concerning  these  material  facts 
represented  or  concealed  must  be  known  to  the  party  at 
the  time  when  his  conduct,  which  amounts  to  a  represen- 
tation or  concealment,  takes  place;  <iT  else  the  eireumstar^ 
ces  Tnust  be  such  thcU  a  knowledge  of  the  truth  is  necessarily 
imputed  to  him}  The  rale  has  sometimes  been  stated  as 
though  it  were  universal,  that  an  actual  knowledge  of  the 
truth  is  always  indispensable.  It  is,  however,  subject  to 
so  many  restrictions  and  limitations  as  to  lose  its  charac- 
ter of  universality.  It  applies  in  its  full  force  only  in 
cases  where  the  conduct  creating  the  estoppel  consists 
of  silence  or  acquiescence.*    It  does  not  apply  where  the 

• 

T.   Grapob   127  Man.  39;   Taylor  t.  MoClare    t.    Lockard,    121    N.    Y. 

Brown,  31  N.  J.  £q.  163  (aot estopped);  30S.1 

Board  of  Tmstees  etc,  ▼.  Serrett,  31        *  Jorden  t.   Money,  6  H.  Lu  Cat. 

La.   Ann.   719;  Je&iea  v.  Clark,  23  186;  Langdon  ▼.  Doad,  10  Allen,  433; 

Kan.  448;  Hartshorn  ▼.   Potroff,   89  6  Allen,  423;  83  Am.  Dea  641 ;  White 

IlL   609;  Tklcott  ▼.   Brackett,  6  HL  t.  Walker,  31  111.  422.  437;  White  ▼. 

App.  60;  IGnffey  ▼.  CBeiley,  88  Mo.  Ashton,  51  N.  T.  280;  [Maddison  ▼. 

418;  67  Am.  B«p.  424.]  Alderson,  8  App.  C.  (H.  L.)  467.    See 

ExampleB  bjf  tOence:   Caimorois  ▼.  also  §  877,  last  note.] 
Lorimer,  7  Jnr.,  N.  S.,  149;  Gregg  v.        *  Holmes  ▼.  Crowell,  73  N.  C.  613; 

Wellfl»  10  Ad.  k  E.  90;  Gregg  ▼.  Von  Stevens  ▼.  Dennett,  61  N.  H.   324, 

Phnl,   1  Wall.  274;  BAilroad  Co.  v.  333;  Smith  v.  Hatchinson,  61  Mo.  83; 

Dubois,  12  Wall.  47;  Rabber  Co.  ▼.  Clarke  ▼.  Coolidge,  8  Kan.  189;  Second 

Goodyear,  9  Wall.  788;  Niven  v.  Bel-  Nat.  Bank  v.  Walbridge,  19  Ohio  St. 

knap,  2  Johns.  573;  Hall  v.  Fisher,  9  419;     2    Am.    Rep.   408;    Adams  ▼. 

Barb.  17,  31;  Hope  v.  Lawrence,  50  Brown,  16  Ohio  St  75;  Bank  of  Hin- 

Barb.  258;  Chapman  v.  Chapman,  59  dastan,   L.   R.   6  Com.   P.   54,   222; 

Pa.   St.  214;  Lawrence  ▼.   Luhr,   65  Laverty  ▼.  Moore,  33  N.  Y.  658;  Reed 

Pa.  St.  236;  HUl  ▼.  Epley,  31  Pa.  St  v.  McConrt,  41  N.  Y.  435;  Raynor  ▼. 

331,   334;  Ives  ▼.  North  Canaan,  33  Timerson,   51   Barb.  517;    Strong  ▼. 

Conn.  402;  Taylor  v.  Ely,   25  Conn.  Ellsworth,  26  Vt  366;  Thrall  ▼.  La- 

S50;  Gnthrie  ▼.  Qainn,  43  Ala.  561;  throp,  30  Vt  307;  73  Am.  Dec.  306; 

Abrams  v.  Scale,  44  Ala.  297;  Yonng  Whitaker  ▼.  Williams,  20  Conn.  98; 

V,  Vongh,  23  N.  J.  £q.  325;  Weber  t.  Liverpool  Wharf  v.  Prescott*  7  Allen, 

Weatherby,  34  Md.  656;  Sllloway  v.  494;  4  Allen,  22;  Kincaid  v.  Dormey, 

Keptanelns.  Co.,  12  Gray,  73;  Society  51  Mo.  552;  Ratherford  v.  Tracy,  48 

ttc.  ▼.  Lehigh  Valley  R.  R.,  32  N.  J.  Mo.  325;  8  Am.  Rep.  104;  Dorlarqne 

£q.  329;  Viele  v.  Jadson,  82  N.  Y.  32,  v.  Cress,  71  HI.  380,  382;  Gravea  t. 

39;  Hamlin  ▼.  Sears»  82  N.  Y.  327;  Blondell,  70  Me.  190. 
[Kirk  T.  Hamilton,   102   U.    S.  68;       *  See  cases  in  last  note. 
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party,  although  ignorant  or  mistaken  as  to  the  real  facts, 
was  in  such  a  position  that  he  ought  to  have  known  them, 
so  that  knowledge  will  be  imputed  to  him.  In  such  case, 
ignorance  or  mistake  will  not  prevent  an  estoppel.*  Nor 
does  the  rule  apply  to  a  party  who  has  not  simply  acqui- 
esced, but  who  has  actively  interfered  by  acts  or  words, 
and  whose  affirmative  conduct  has  thus  misled  another.' 
Finally,  the  rule  does  not  apply,  even  in  cases  of  mere 
acquiescence,  when  the  ignorance  of  the  real  facts  was 
occasioned  by  culpable  negligence.* 

§  810.  Same.  Ignorance  of  the  Tmth  by  the  Other 
Party.  —  The  truth  concerning  these  material  facts  must 
be  unknown  to  the  other  party  claiming  the  benefit  of 
the  estoppel,  not  only  at  the  time  of  the  conduct  which 
amounts  to  a  representation  or  concealment,  but  also  at 
the  time  when  that  conduct  is  acted  upon  by  him.  If,  at 
the  time  when  he  acted,  such  party  had  knowledge  of 
the  truth,  or  had  the  means  by  which  with  reasonable 
diligence  he  could  acquire  the  knowledge  so  that  it  would 
be  negligence  on  his  part  to  remain  ignorant  by  not  using 
those  means,  he  cannot  claim  to  have  been  misled  by 
relying  upon  the  representation  or  concealment*    If, 

>  Irving   N*t.    Bank  t.  Alley,  79  Am.  Rep.  129;  Calhomi  t.  Richard- 

N.  Y.  638|  540;  Palsford  ▼.  Richards,  son,  SO  Conn.  210;  Preeton  ▼.  Biann, 

17  Bear.  87;  Lefever  ▼.  Lefever,  90  25  Conn.  118;  Smith  ▼.  Newton,  S8 

N.  T.  27;  Horn  v.  Cole,  61  N.  H.  287;  HI.  230;  Stone  v.  Or.  West  OQ  Coi, 

12  Am.  Rep.  Ill,  per  Perley,  C.  J.;  41 UL  85;  Slim  ▼.  Croncher,  1  DeGez, 

Mat  life  Ini.  Co.  ▼.  Norria,  81  N.  J.  F.   ft  J.  518  [see,  aa  to  this  case, 

Eq.  583,  585,  585;    [Chase's  Appeal,  notes,  S§  807,  912];  and  see  Adams  ▼. 

67  Conn.  236.]  Brown,  16  Ohio  St.  75. 

'  In  sneh  a  case  the  party  might        *  Davenport  ▼.  Tnrpin,  52  CaL  270; 

not  only  be  ignorant  or  mistaken,  bnt  Brant  ▼.  Viivinia  Coal  etc.  Ca,  93 

he  might  even  believe  his  own  state-  U.   8.   826;    Holmes  v.   Crowell,  73 

ments  to  be  tme.    This  is  a  plain  ap-  N.   C.   613;    Plnmmer  v.   Mold,  22 

plication  of  the  principle  that  where  Minn.  15;  Clark  v.  Coolidge,  8  Kan. 

one  of  two  innocent  persons  mast  suf-  189;  Biselow  v.  Toplif^  25  Vt.  273; 

fer,  the  loss  will  fall  npon  him  whose  60  Am.  Dea  264;  (Mlin  v.  Gove,  41 

conduct  made  it  possible:    Hard  v.  N.  H.  465;  77  Am.  Dec.  773;  Wallis 

Kelly,  78  N.  Y.  588,  597;  Irving  Nat  ▼.  Trnesdell,  6  Pick.  455;  Carter  v. 

Bank  v.   Alley,  79  N.  7.   536,   540;  Champion,  8  Conn.  548,  554;  21  Adl 

Clond  V.  Whiting,  33  Ala.  57;  Beaup*  Dec.    695;    Rapalee   v.   Stewart,    27 

land  V.  McKeen,  28  Pa.  St.  124,  131;  N.  T.  810;  Hill  v.  Bpley,  31  Pa.  St. 

70  Am.  Deo.  115;  Millingar  v.  Sorg,  331;  Fisher  v.  Mossman,  11  Ohio  St, 

65  Pa.  215,  225.  42;  Bales  v.  Perry,  51  Ma  449;  Ren- 

*  Sweezey  v.  Collins,  40  Iowa,  540;  nie  v.  Young,  2  De  Gez  k  J.  136; 

Rice  V.  Banoei  49  Mo.  231,  234;  8  Wythe  ▼•  CTty  of  8alem»  4  Saw.  88; 
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tliereforei  at  the  time  of  the  representation  the  party  to 
"wlioin  it  was  made  was  ignorant  of  the  real  facts,  but  be- 
fore he  acted  upon  it  the  statement  was  contradicted  by  its 
author,  or  he  became  informed  of  the  truth,  he  could  not 
claim  an  estoppel.'  It  has  been  said  that,  in  cases  of  alleged 
estoppel  by  conduct  affecting  the  title  to  land,  the  record 
of  the  real  title  would  furnish  a  means  by  which  the  other 
party  might  ascertain  the  truth,  so  that  he  could  not  claim 
to  be  misjed,  and  could  not  insist  upon  an  estoppel.'    This 
conclusion,  if  correct  at  all,  is  correct  only  within  very 
narrow  limits,  and  must  be  applied  with  the  greatest  cau- 
tion.    It  must  be  strictly  confined  to  cases  where  the  con- 
duct creating  the  alleged  estoppel  is  mere  silence.    If  the 
real  owner  resorts  to  any  afiSrmative  acts  or  words,  or 
makes  any  representation,  it  would  be  in  the  highest  de- 
gree inequitable  to  permit  him  to  say  that  the  other 
party,  who  had  relied  upon  his  conduct  and  had  been 
misled  thereby,  might  have  ascertained  the  falsity  of  his 
representations.* 

§  81 1.    Same.    Intention  of  the  Party  Who  is  Estopped. 
—  It  has  frequently  been  said,  in  most  general  terms,  that 

Stereiu  t.  Dennett,  61  N.  H.  324,  tires  was  absent  See  also  Kingnum  t. 

833;  Bice  ▼.  Bnnoe,  49  Ma  231,  234;  Graham,  61  Wis.  232.] 

8  Am.  Bep.  129;  Mat.  Life  Ins.  Ca  '  The  principle  upon  which  this  con- 

T.  Norris.  31  N.  J.  JSq.  683;  [Lux  t.  closion  depends  is  fully  discassed  in 

Hasffin,  69  Gal.  266.]  the  snbseqaent  chapter  npon  frand, 

^  Jmemaa  r,  Cooke,  2  Ex.  664;  and  nnder  the    head  of   representations, 

■ee  Howard  t.  Hodson,  2  EL  ft  B.  1.  See  Storrs  r.  Barker,  6  Johns.  Ch.  166; 

s  HiU  ▼.  Epley,  31  Pa.  St.  331;  10  Am.  Deo.  316;  Da^is  ▼.  Handy,  37 
Enonff  ▼.  Thompson,  16  Pa.  St  367;  N.  H.  66;  Hilly.  Epley,  31  Pa.  St  331; 
Gonndie  ▼.  Northampton  W.  Ca,  7  Proctor  t.  Keith,  12  B.  Mon.  262; 
Pa.  St  233;  Fisher  ▼.  Mossman,  11  Colbert  t.  Daniel,  32  Ala.  314,  316; 
Chio  St  42;  [Schaidt  ▼.  Bland,  66  Clapham  ▼.  Shillito^  7  Beav.  146,  149, 
Md.  141;  Stewart  ▼.  Matheny,  66  160,  per  Lord  Langdale;  Drysdale  ▼. 
Mies.  21;  14  Am.  St  Rep.  638;  Thor  Maoe,  2  Smale  ft  G.  226, 230;  Price  ▼. 
▼.  Cleson,  126  111.  366.  In  Snmner  Macaaley,  2  De  Gez,  M.  ft  G.  339, 
Seaton,  47  N.  J.  Eq.  103,  it  was  held  846.  per  Kniaht  Bmce.  L.  J.;  Wilson 
that  where  the  true  owner  knew  or  v.  Short,  6  ilare,  366,  378;  Harnett  ▼. 
had  reaaon  to  know  that  the  other  Baker,  L.  R.  20  Eq.  60;  (Hill  ▼.  Black- 
was  acting  in  good  faith  on  an  erro*  welder,  113111.  283;  Bobbins  v.  Moore, 
neons  supposition  as  to  the  title,  the  129  111.  30.]  Although  these  cases  are 
fact  that  the  latter  might  have  ascer-  not  decided  npon  the  doctrine  of  estop- 
tained  th«  tme  state  of  the  title  by  ex-  i>el,  yet  they  well  illustrate  the  qnee- 
amination  of  the  records  is  no  excuse  tion  how  far  a  person  may  aroid  the 
for  the  former's  silence.  It  is  pointed  effect  of  his  own  positive  representa- 
out  that  in  the  first  four  cases  cited  tions  by  insisting  that  the  other  party 
in  this  note  the  essential  element  of  should  not  have  relied  on  them.  [Sea 
knowledge  of  the  lecond  party's  mo-  S§  891,  895,  896.] 
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the  conduct  amounting  to  a  representation,  in  order  to 
constitute  an  estoppel,  must  be  done  with  the  intention, 
by  the  one  who  is  to  be  estopped,  that  it  shall  be  acted 
upon  by  the  very  person  who  claims  the  benefit  of  the 
estoppel,  or,  as  is  sometimes  said,  that  it  shall  be  acted  upon 
by  another  person.  In  short,  there  must  always  be  the 
intention  that  the  conduct  shall  be  acted  upon  either  by 
some  person,  or  by  the  very  person  who  afterwards  relies 
upon  the  estoppel.^  While  such  intention  must  sometimes 
exist,  and  while  the  proposition  is  therefore  true  in  cer- 
tain cases,  it  would  be  very  misleading  as  a  universal  rule. 
In  many  familiar  species  of  estoppels  no  intention  can 
possibly  exist.  The  requisite,  as  applicable  to  them,  is 
well  expressed  by  an  eminent  judge  in  a  recent  decision: 
It  is  not  **  necessary,  in  equity,  that  the  intention  should 
be  to  deceive  any  particular  individual  or  individuals. 
If  the  representations  are  such,  and  made  in  such  circum- 
stances,  that  all  persons  interested  in  the  subject  have  the 
right  to  rely  on  them  as  true,  their  truth  cannot  be  denied 
by  the  party  that  has  made  them,  against  any  one  who  has 

trusted  to  them  and  acted  on  them Where  a  man 

makes  a  statement  in  a  manner  and  under  circumstances 
such  as  he  must  understand  those  who  heard  the  statement 
would  believe  to  be  true,  and  if  they  had  an  interest  in 
the  subject-matter  would  act  on  as  true;  and  one,  using 
his  own  means  of  knowledge  with  due  diligence,  acts  on 
the  statement  as  true,  the  party  who  makes  the  statement 
cannot  show  that  his  representation  was  false,  to  the  injury 
of  the  party  who  believed  it  to  be  true,  and  acted  on  it  as 
such;  that  he  will  be  liable  for  the  natural  consequences 
of  his  representation,  and  cannot  be  heard  to  say  that  the 
party  actually  injured  was  not  the  one  he  meant  should 

1  Turner  ▼.   Coffin,  12  Allen,  401;  Clark  ▼.  Coolidge,  8  Kan.  1S9,  195; 

Pierce  ▼.  Andrews,  6  Cash.  4;  52  Am.  Stevens  ▼.  Dennett,  61  N.  H.  324, 333; 

Dec.  748;  Kahl  y.  Mayor  etc.,  23  N.  McCabe  v,  Raney,  32  Ind.  309;  Simp- 

J.  £q.  84,  85;  Wilcox  v.  Howell,  44  son  ▼.  Pearson,  31  Ind.  1,  6;  99  Am. 

K.  Y.  398;  Brown  ▼.  Bowen,  30  N.  Y.  Deo.  577;  Eaton  ▼.  New  Eng.  Tel.  Co.» 

619;  86  Am.   Deo.  406;  Holdane  ▼.  68  Me.  63;  Southard  t.  Satton,  68  Mo. 

Cold  Spring,  21  N.  Y.  474;  Carroll  v.  575. 
Manchester  etc.  B-  R.,  Ill  Mass.  1; 
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act."  ^    This  mode  of  stating  the  doctrine  may  In  equity 
apply  to  every  kind  of  estoppel,  even  to  those  by  which  an 
owner  of  land  is  precluded  from  asserting  his  legal  title. 
There  is,  however,  a  large  class  in  which  not  only  an  in- 
tention directed  towards  a  particular  individual  or  towards 
individuals  in  general  is  absent,  but  a  contrary  intention 
that  the  party's  representation  is  not  to  be  acted  upon  at 
all  may  be  present.    The  class  includes  all  those  instances 
where  an  owner  of  things  in  action  or  of  chattels  has, 
either  designedly  or  negligently,  clothed  a  third  person 
with  the  apparent  title  and  power  of  disposition,  and  this 
person  transfers  them  to  a  purchaser  in  good  faith  who 
relies  upon  the  apparent  power  of  sale  they  conferred 
upon  him.    The  original  owner  is  estopped  by  his  conduct 
from  asserting  his  right  of  property,  and  the  bona  fide 
purchaser  acquires  a  perfect  title  by  estoppel,  in  direct 
contravention  of  the  rules  of  law  which  would  otherwise 
control.     It  is  a  complete  misconception  to  say  that  these 
instances  do  not  depend  upon  the  doctrine  of  equitable 
estoppel,  but  upon  that  of  negligence.     On  the  contrary, 
they  have  been  uniformly  rested  by  courts  upon  the  theory 
of  estoppel,  and  are  among  the  strongest  and  most  dis- 
tinctive illustrations  of  the  efficacy  of  that  theory.     In 
fact,  it  U  only  by  meane  of  the  doctrine  of  estoppel  that  the 
original  owner  can  be  divested  of  his  title  in  opposition 
to  the  rules  of  the  law  concerning  the  transfer  and  acqui- 

>  Horn  ▼.  Cole,  61  N.  H.  287;  12  Bahia  &  a  F.  R>,  Lu  R.  3  Q.  B.  584, 
Am.  B«p.  Ill,  per  Perley,  C.  J.  The  per  Gockbum,  0.  J.  Aa  illustrations, 
tame  doctrine  was  laid  down  in  Cor*  see  Yoang  ▼.  Qrote,  4  Bins.  253;  Bank 
nish  7.  Abington,  4  Hurl,  k  K.  549,  by  of  Ireland  t.  BvAna,  6  H.  Ij.  Cas.  389; 
Pollock,  C.  B.:  "If  any  person,  by  n  Swan  ▼.  Br.  and  Austr.  Co.,  7  Com.  B., 
eonrse  of  condnct  or  by  actnal  ezpree-  N.  S.,  400;  7  HnrL  k  N.  603;  2  HnrL 
siona,  so  conducts  himself  that  another  k  C.  175;  Halifax  Guardians  v.  WheeU 
may  reasonably  infer  the  existence  of  wright^  L.  R.  10  Ex.  183;  Carr  ▼. 
an  agreement  or  license,  whether  the  London  &  N.  W.  B'y>  I*  R«  10  Com. 
party  intends  that  he  should  do  so  or  P.  307,  316,  317;  Anderson  v.  Arm- 
not,  it  has  the  effect  that  the  party  stead,  69  111.  452,  454;  Rice  ▼.  Bunco, 
using  that  langnage,  or  who  has  so  49  Mo.  231,  234;  8  Am.  Rep.  129,  per 
eondncted  himself,  cannot  afterwards  Wagner,  J.;  Mut.  life  Ins.  Co.  7. 
gainsay  the  reasonable  inference  to  be  K  orris,  31  N.  J.  £q.  583,  585;  Mann« 
drawn  from  his  words  or  oonduct."  facturers' and  Traders' Bank  y.  Hazard, 
To  the  same  effect  are  Freeman  ▼.  30  N.  Y.  226,  230;  [Trustees  etc.  ▼. 
Cooke,  2  Ex.  654,  per  Parke,  B.;  How-  Smith,  118  N.  Y.  634;  Hodge  ▼.  Lud- 
ard  V.  Hudson,  2  SL  &  K  1;  In  re  lam,  45  Miun.  290.] 
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sition  of  property.  Tliere  is  no  rvle  of  law  or  of  equity  by 
which  an  ovmer,  through  mere  negligence^  can  he  diverted  of 
hie  legal  tide  to  things  in  action  or  chattels}  The  cases 
where  the  particular  intention  mentioned  in  the  general 
rule  seems  to  be  the  most  essential  are  those  in  which 
an  owner  or  one  having  an  interest  in  property,  especially 
in  land|  deals  concerning  it  directly  with  a  third  person^ 
and  by  his  words,  acts,  or  silence,  when  he  ought  to  speak, 
makes  representations  with  respect  to  his  title  or  interest 
In  order  to  be  estopped  from  asserting  his  title  or  interesti 
he  must  intend  that  his  representation  should  be  acted 
upon  by  the  party  influenced  by  his  conduct.' 

§  812.  Same.  The  Conduct  most  be  Belied  upon,  and 
be  an  Inducement  for  the  Other  Party  to  Act.  —  What- 
ever  may  be  the  real  intention  of  the  party  making  the 
representation,  it  is  absolutely  essential  that  this  repre* 
sentation,  whether  consisting  of  words,  acts,  or  silence, 
should  be  believed  and  relied  upon  as  the  inducement 
for  action  by  the  party  who  claims  the  benefit  of  the 
estoppel,  and  that,  so  relying  upon  it  and  induced  by 
it,  he  should  take  some  action.  The  cases  all  agree  that 
there  can  be  no  estoppel,  unless  the  party  who  alleges  it 
relied  upon  the  representation,  was  induced  to  act  by  it, 
and  thus  relying  and  induced,  did  take  some  action.' 

^  Examples  of  this  nile  m  applied  to  English  eases  there  eited*  tad  also  fa 

oertificates  of  stock  and  other  things  the  last  preoedins  note, 

in  action:  McNeil  r.  Tenth  Nat.  Bank»  '  See  anie^  §  8w»  and  OiMt  cited  Ia 

46  N.  Y.  825;  7  Am.  Rep.  341;  Moore  note. 

▼.  Metropolitan  Bank,  65  N.  Y.  41;  14  *  Howard  t.  Hodson,  2  EL  ft  &  1; 

Am.  Rep.  173;  Combes  r.  Chandler,  33  Carnen  ▼•  Mayor,  79  N.  Y.  611,  514; 

Ohio  St.   178;   and  see  arUe,  f  710,  Waring  t.  Sombom,  82  N.  Y.  604; 

where  these  and  other  cases  are  fnlly  Orissler  t.  Powers,  81  N.  Y.  67;  37 

stated.    As  appUed  to  oth^  property:  Am.  Rep.  475;  Kent  t.  Qnicksilver 

Barnard  ▼.  Campbell,  55  N.  Y.  456,  M.  Ca,  78  N.  Y.  159,  187;  Hard  t. 

462;    Manufacturers'    and    Traders'  Kelly,  78  N.  Y.  588, 697;  34  Am.  Ben. 

Bank  ▼.  Hazard,  30  N.  Y.  226,  230;  567;  Barnard  ▼.  Campbell,  55  N.  Y. 

Anderson  t.  Armstead,  69  III  452,  456,462;  Malloney  y.Horan,49N.  Y. 

454;  Hamlin  ▼.  Sears,  82  N.  Y.  327.  Ill,  115;  10  Am.  Rep.  835;  JewetfcT. 

This  class  of  estoppels  is  Tirtually  the  MUler,   10  N.  Y.  4(K^  406;  61  Am. 

same  as  that  described  by  Sir  James  Dec.  751;  Manufacturers'  ete.  Bank  t. 

Fitzjames    Stephen,    in    the    second  Hazard,  30  N.  Y.  226,  280;  Van  Dm» 

paragraph   of    his    general    formula  sen  ▼.  Sweety  61  K.  Y.  978;  Daven* 

quoted  ante,  in  note  under  §  804,  ex-  port   ▼.   Turpin,   43   CaL   597,    602; 

oept  that  negUffence  of  the  owner  is  not  Wheelock  ▼.  Town  of  Hardwiek,  48 

always  a  necessary  element.    See  the  Vt.  19;  St  Jo.  Mfg.  Oo.  T.  Da^getlt 
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Finallji  thia  action  mast  be  of  such  a  nature  that  it 
^would  have  altered  the  legal  position  of  the  party  for  the 
worse,  unless  the  estoppel  is  enforced.  He  must  have 
placed  himself  in  such  a  situation  that  he  would  suffer  a 
loss  as  the  consequence  of  his  action,  if  the  other  party 
were  allowed  to  deny  the  truth  of  his  representation,  or 
repudiate  the  effects  of  his  conduct'  Although  thia 
action  is  usually  affirmative,  yet  such  affirmative  action 
is  not  indispensable.  It  is  enough  if  the  party  has  been 
induced  to  refrain  from  using  such  means  or  taking 
such  action  as  lay  in  his  power,  by  which  he  might  have 
retrieved  his  position  and  saved  himself  from  loss.* 

§  813.  Operation  and  Extent  of  the  Estoppel.  —  The 
measure  of  the  operation  of  an  estoppel  is  the  extent  of 
the  representation  made  by  one  party  and  acted  on  by 
the  other.  The  estoppel  is  commensurate  with  the  thing 
represented,  and  operates  to  put  the  party  entitled  to  its 
benefit  in  the  same  position  as  if  the  thing  represented 
were  true.*  With  respect  to  the  persons  who  are  bound 
by  or  who  may  claim  the  benefit  of  the  estoppel,  it  oper- 
ates between  the  immediate  parties  and  their  privies, 
whether  by  blood,  by  estate,  or  by  contract.    A  stranger, 

S4  JXL  656;  Dorlarqne  t.  Cresi,  71  111.  mingt  t.  WelMter,  43  Me.  192;  Holden 

380;  Andenon  7.  Armstead,  69  IlL  t.  Torrey,  31  Vt  690;  Bitting'a  Ap- 

452;  Carroll  ▼.  Manchester  etc.  R.  R.,  peal,  17  Pa.  St  211;  Cole  ▼.  Bolard, 

111  Mass.  1;  Voorbeee  ▼.  Olmitead,  3  22  Pa.  St  431;  Newman  v.  Edwards, 

Han,  744;  Horn  v.  Cole,  61  N.  fl.  287;  34  Pa.  St  32;  Traan  v.  Keiffer,  31 

12  Am.  Re|».  Ill;  Stevens  v.  Dennett^  Ala.  136;  Railroad  Co.  ▼.  Dubois,  12 

61  N.  H.  324,  333;  Clark  ▼.  Coolidge,  Wall  47;  East  v.  Dolihite,  72  N.  C. 

8  Kan.  189,  195;  Knhl  ▼.  Mayor,  23  562;  [Nell  v.  Dayton,  43  Minn.  242.] 

N.  J.  £q.  84;  Rice  ▼.  Bunco,  49  Mo.  *  Continental  Bank  y.  Bank  of  Com- 

231,  234;  8  Am.  Rep.  129;  Stote  v.  monwealth,  50  N.  Y.  675,  and  cases 

Laies,  62  Ma  396;  MeCabe  ▼.  Raney,  cited  by  Folger,  J. ;  Voorhees  v.  01m- 

32  Ind.  309;  Simpson  ▼.  Pearson,  31  stead,  3  Hun,  744.     [See  also  Wein- 

Ind.  1,  6;  99  Am.  Dec  577;  McKinzie  stein  ▼.  Nat  Bank,  69  Tex.  38;  6  Am. 

▼.  Steele,  18  Ohio  St  38,  41;  Eaton  ▼.  St  Rep.  23.] 

N.  R  Tel.  Co.,  68  Me.  63;  Southard  ▼.  »  Gnssler  ▼.  Powers,  81  N.  Y.  57; 

Sutton,  68  Me.  575;  Graces  ▼.  Blon«  37  Am.  Rep.  475,  per  Andrews,  J.; 

delU  70  Me.  190;  Mut  Life  Ins.  Co.  Tilton  ▼.  Nelson,  27  Barb.  595;  Pick- 

▼.  Norris,  31  N.  J.  £q.  583;  Eitel  ▼.  ett  v.  Merchants'  Nat  Bank,  32  Ark. 

Bracken,  38  N.  Y.  Sup.  Ct  7;  [Great  346;   Murray  v.   Jones,   50  Ga.  109; 

West  Min.  Ca  ▼.  Woodmas,  12  CoL  Campbell  ▼.  Nichols,  33  N.  J.  L.  81; 

46;  13  Am.  St  Reo.  204.]  Philadelphia  ▼.  Williamson,  10  Phila. 

^  Cases  oited  in  last  note;  also  For*  176;  Dunston  T.  Paterson,  2  Com.  K, 

qrth  T.  Day,  46  Me.  176,  197;  Cum-  N.  a,  496. 
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who  is  not  a  party  nor  a  privy,  can  neither  be  bound  nor 
aided.*  Since  the  whole  doctrine  is  a  creature  of  equity 
and  governed  by  equitable  principles,  it  necessarily  fol- 
lows that  the  party  who  claims  the  benefit  of  an  estoppel 
must  not  only  have  been  free  from  fraud  in  the  transac- 
tion, but  must  have  acted  with  good  faith  and  reasonable 
diligence;  otherwise  no  equity  will  arise  in  his  favor.* 

§  814.  Same.  As  Applied  to  Harried  Women.  —  Upon 
the  question  how  far  the  doctrine  of  equitable  estoppel 
by  conduct  applies  to  married  women,  there  is  some  con- 
flict among  the  decisions.  The  tendency  of  modern  au- 
thority, however,  is  strongly  towards  the  enforcement  of 
the  estoppel  against  married  women  as  against  persons 
8ui  juris,  with  little  or  no  limitation  on  account  of  their 
disability.  This  is  plainly  so  in  states  where  the  legisla^ 
tion  has  freed  their  property  from  all  interest  or  control 
of  their  husbands,  and  has  clothed  them  with  partial  or 
complete  capacity  to  deal  with  it  as  though  they  were 
single.'  Even  independently  of  this  legislation  there  is  a 
decided  preponderance  of  authority  sustaining  the  estop- 
pel against  her,  either  when  she  is  attempting  to  enforce 
an  alleged  right  or  to  maintain  a  defense.^    There  are, 

*  Simpson  v.  Pearson,  31  Ind.  1;  99  Fisher,  77  N.  C.  437;  Godfrey  ▼* 
Am.  Dec.  677,  per  Elliott,  C.  J.;  Thornton, 46  Wis.  677;  [Wilder  t.  Wil- 
Eaton  V.  New  England  Tel.  Co.,  68  der,  89  Ala.  414;  18  Am.  StBep.  190; 
Me.  63;  Southard  v.  Sutton,  68  Me.  Noel  ▼.  Kinney,  106  N.  Y.  74;  60  Am. 
675;  Wright  v.  Hazen,  24  Vt  143;  Rep.  423;  Dobbin  t.  Cordiuer,  41 
Parker  ▼.  Crittenden,  37  Conn.  148;  Minn.  165;  16  Am.  St.  Rep.  683;  and 
McCravey  ▼.  Remson,  19  Ala.  430;  64  see  Galbraith  y.  Lnnsford,  87  Tenn. 
Am.  Dec.  194;  Kinnear  v.  Mackey,  85  89;]  and  even  she  may  thus  be  estopped 
111.  96;  Murray  v.  Sells,  53  Ga.  257;  by  the  acts  of  her  husband:  McCaa 
Peters  v.  Jones,  35  Iowa,  512;  Thistle  ▼.  Woolf,  42  Ala.  389;  Bodine  v.  KU- 
V.  Buford.  50  Mo.  278;  Gould  v.  West,  leen,  63  N.  Y.  93;  Treman  v.  Allen, 
32  Tex.  338.  15  Hun,  4;  Hockett  v,  Bailey,  86  BL 

*  Thome  v.  Mosher,  20  N.  J.  £q.  74;  but  see,  for  circumstances  in  which 
257;  Royce  ▼.  Watrous,  73  N.  Y.  597;  she  has  been  held  not  estopped, 
Wilcox  V.  Howell,  44  N.  Y.  398;  Moore  Oglesby  Coal  Co.  ▼.  Paeco,  79  IlL  164; 
v.  Bowman,  47  N.  H.  494.  Upshaw  y.  Gibson,  53  Miss.  341;  Mo- 

'  Wherever  statutes  have  gone  fur-  Beth  ▼.  Trabue,  69  Ma  642. 
ther,  and  enabled  married  women  to  *  This  is  certainly  the  effect  of  mod- 
enter  into  contracts  as  though  single,  em  English  decisions:  Stafford  v. 
there  is,  of  course,  no  reason  why  the  Stafford,  1  De  Gex  &  J.  193;  Skottowe 
doctrine  of  estoppel  shonld  not  apply  v.  Williams,  7  Jur.,  N.  8.,  118;  Jones 
to  them  without  any  limitation:  IXn*  ▼•  Higgens,  L.  R.  2  Eq.  638,  644; 
gens  ▼.  Clancey,  67  Barb.  566;  Fryer  Jones  v.  Frost,  L.  R.  7  Ch.  773,  776; 
T.  Rishell,  84  Pa.  St.  521;  Towles  T.  Bigelow  ▼.  Foss,  69  Me.  162;  Fraii«r 
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lioweYer,  decisions  which  hold,  in  effect,  that  since  a 
married  woman  cannot  be  directly  bound  by  her  con- 
tracts or  conveyances,  even  when  accompanied  with 
fraud,  so  she  cannot  be  indirectly  bound  through  means 
of  an  estoppel;  and  the  operation  of  the  estoppel  against 
lier  must  be  confined  to  cases  where  she  is  attempting 
affirmatively  to  enforce  a  right  inconsistent  with  her  pre- 
vious conduct,  upon  which  the  other  party  has  relied.* 
These  decisions  seem  to  be  in  opposition  to  the  general 
current  of  authority. 

§  815.  Same.  As  Applied  to  Infants.— The  disability 
of  infancy  seems  to  have  limited  the  operation  of  the 
equitable  estoppel  more  than  that  of  coverture.  Since 
an  infant  is  not  directly  bound  by  his  ordinary  contracts, 
unless  ratified  after  he  becomes  of  age,  so  obligations  in  the 
nature  of  contract  will  not  be  indirectly  enforced  against 
him  by  means  of  an  estoppel  created  by  his  conduct 
while  still  a  minor.  On  the  other  hand,  an  equitable 
estoppel  arising  from  his  conduct  may  be  interposed, 
with  the  same  effect  as  though  he  were  adult,  to  pre- 
vent him  from  affirmatively  asserting  a  right  of  prop- 
erty or  of  contract  in  contravention  of  his  conduct  upon 
which  the  other  party  has  relied  and  been  induced  to 
act.* 

▼.  Gelston,  85  Md.  298;  Brinkerhoff  86  Am.  Dee.  806;  88  Am.  Dee.  472. 

▼.  Brinkerhoff;  23  N.  J.  Eq.  477,  483;  In  LoweU  t.  Daniels,  2  Gray,  161,  61 

Carpenter  ▼.  Carpenter,  26  N.  J.  Eq.  Am.  Deo.  448,  this  view  wae  main- 

194;  Drake  t.  Glover,  30  Ala.  882;  tained  with  great  foree  and  ability. 

ConnoUy  ▼.  Branatler,  8  Bosh,  702;  96  [See  also  Bank  of  America  v.  Banks, 

AnL    Dee.   278;  Couch  ▼.   Sutton,  1  101  U.  8.  247;  Innis  ▼.  Templeton,  95 

Grant  Ca&  114;  McCnlloogh  ▼.  Wil«  Pa.  St.  262;  40  Am.  Rep.  643.] 

■on,  21  Pa.  St.  436;  and  lee  the  caiee  *  Dorlarqne  v.  Cress,   71   IlL   380; 

eited   in  the  last  note;  [also  Brown  McBeth  ▼.  Tranhe,  69  Mo.  642;  Mont- 

▼.  Thomson,  31  S.  C.  4.36;  17  Am.  St.  gomery  y.  Gordon,  61  Ala.  377;  Up- 

Rep.  40;  Boyd  t.  Turpin,  94  N.  C.  shaw  ▼.  Gibson,  53  Miss.  341;  Handy 

137;  55  Am.  Rep.  597.]  ▼.  Noonan,  51  Miss.  166;  Padfield  v. 

>  Lowell  ▼.  Daniels,  2  Gray,  161;  61  Pierce,  72  111.  500;  Wilkinson  ▼.  FiU 

Am.  Dec.  448;  Merriam  ▼.  Boston  R.  by,  24  Wis.  441;  Wilie  ▼.  Brooks,  45 

R.,  117  Mass.  241;  Bemis  ▼.  Call,  10  Miss.  542;  Drake  t.  Wise,  36  Iowa, 

Allen,  512;  Oelesby  Coal  Co.  ▼.  Pasco,  476;  Tantnm  ▼.  Coleman,  26  K.  J.  Eq. 

79  IlL  164;  £ine  Co.  ▼.  Herrington,  128;  Overton  y.  Banister,  3  Hare,  503: 

50  ni.  232;  Williams  v.  Baker,  71  Pa.  Ex  parte  Unity  etc.  Ass'n,  3  De  Gex 

St  476;  Gliddenv.  Strupler,  52  Pa.  St.  &  J.  63;  Nelson  v.  Stocker,  4  De  Gex 

400;  Rnmfelt  y.  Clemens,  46  Pa.  St.  &  J.  458;  Esron  v.  Nichc^las,  1  DeGex 

455;  Keen  y.  Hartman,  48  Pa.  St.  497;  ft  S.  118;  Stikeman  y.  Dawsoo,  1  De 
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§816.  Important  AppUcations  in  Equity — Acquies- 
cence. —  In  addition  to  the  foregoing  discussion  of  prin- 
ciples, I  shall  state  very  briefly  some  of  the  applications 
which  have  most  frequently  been  made  by  courts  of 
equity.  Acquiescence  is  an  important  factor  in  deter- 
mining equitable  rights  and  remedieSi  in  obedience  to 
the  maxims,  He  who  seeks  equity  must  do  equity,  and 
He  who  comes  into  equity  must  come  with  clean  hands. 
Even  when  it  does  not  work  a  true  estoppel  upon  rights 
of  property  or  of  contract,  it  may  operate  in  analogy  to 
estoppel  —  may  produce  a  quasi  estoppel  —  upon  the 
rights  of  remedy.  These  two  effects  will  be  described 
separately. 

§  817.  Acquiescence  as  Preventing  Bights  of  Remedy. 
—Acquiescence  in  the  wrongful  conduct  of  another  by 
which  one's  rights  are  invaded  may  often  operate,  upon 
the  principles  of  and  in  analogy  to  estoppel,  to  preclude 
the  injured  party  from  obtaining  many  distinctively  equi- 
table remedies  to  which  he  would  otherwise  be  entitled* 
This  form  of  quasi  estoppel  does  not  cut  off  the  part/s 
title,  nor  his  remedy  at  law;  it  simply  bars  his  right  to 
equitable  relief,  and  leaves  him  to  his  legal  actions  alone. 
In  order  that  this  effect  may  be  produced,  the  acquies- 
cence must  be  with  knowledge  of  the  wrongful  acts  them- 
selves, and  of  their  injurious  consequences;  it  must  be 
voluntary,  not  the  result  of  accident,  nor  of  causes  ren- 
dering it  a  physical,  legal,  or  moral  necessity,  and  it  must 
last  for  an  unreasonable  length  of  time,  so  that  it  will  be 
inequitable  even  to  the  wrong-doer  to  enforce  the  peculiar 
remedies  of  equity  against  him,  after  he  has  been  suffered 
to  go  on  unmolested,  and  his  conduct  apparently  acqui- 
esced in.  It  follows  that  what  will  amount  to  a  sufficient 
acquiescence  in  any  particular  case  must  largely  depend 

Oex  9l  S.  90;  Wright  r.  Snowe,  2  Da  Spencer,  67   Mich.   89;   B^Mtetr  ▼• 

Oex  &  a  321;  Thompson  v.  Simpson,  Pibilinski,  96  Ind.  229;  WielMid  r. 

2  Jones  &  L.  110.     [See  also  Hayes  v.  Kobiok,  110  IlL  16;  61  Am.  Rep.  676; 

Parker,  41  K.  J.   £q.   632;  Sims  ▼•  Burke  ▼.  Adams^  80  lia  604;  60  Aflb 

Eyerhardt,  102  U.  S.  300;  Rondle  t.  Eep.  610.] 
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upon  its  own  special  circumstances.  The  equitable  rem- 
edy to  which  this  quasi  estoppel  by  acquiescence  most 
frequently  applies  is  that  of  injunction,  preliminary  or 
final,  when  sought  by  a  proprietor  to  restrain  a  defendant 
from  interference  with  easements,  from  committing  nui- 
sances,  from  trespasses,  or  other  like  acts  in  derogation  of 
the  plaintifif's  proprietary  rights.*  This  effect  of  delay  is 
subject  to  the  important  limitation  that  it  is  properly  con- 
fined to  claims  for  purely  equitable  remedies  to  which  the 
party  has  no  strict  legal  right.  Where  an  injunction  is 
asked  in  support  of  a  strict  legal  right,  the  party  is  enti- 
tled to  it  if  his  legal  right  is  established;  mere  delay  and 
acquiescence  will  not,  therefore,  defeat  the  remedy,  unless 
it  has  continued  so  long  as  to  defeat  the  right  itself.'  The 
same  rule  applies,  and  for  the  same  reasons,  to  a  party 
seeking  purely  equitable  relief  against  fraud,  such  as  the 
surrender  or  cancellation  of  securities,  the  annulling  of 
a  transaction,  and  the  like.  Upon  obtaining  knowledge 
of  the  facts,  he  should  commence  the  proceedings  for  re- 
lief as  soon  as  reasonably  possible.  Acquiescence  con- 
sisting of  unnecessary  delay  after  such  knowledge  will 
defeat  the  equitable  relief.* 

*  See  ToL  1,  f§  418,  419,  and  caset  Attorney-Oeneral  t.  Lnnatie  Atylam» 

there  cited,  [also  S  1359.]    The  follow-  L.  R.  4  Ch.  146;  Lee  v.  Haley,  L.  R.  S 

ing  caaea  famish  UlaatratioDa  of  the  Ch.  155;  Gaunt  ▼.  Fynnev,  L.  R.  8  Ch. 

role  and  of  its  limitations,  when  it  8;  Bassettv.  Salisbury  Mfg.  Co.,  47  N. 

does  or  does  not  operate:   Coles  ▼.  H.  426,  439;  Odlin  ▼.  Oove,  41  N.  H. 

Sims,  5  Do  Gex,  M.   ft  G.  1;  Great  465;    77   Am.  Dec  773;  Peabody  y. 

Western  R'y  ▼.  Oxford  etc.   R'y.  3  Flint,  6  Allen,  52,  57:  Fuller  v.  Mel. 

Be  Gex,  M.  kO.  341;  Attorney-Gen*  rose,  1   Allen,   166;  Tash  v.  Adams, 

eral  v.  Sheffield  Gas  Co.,  3  De  Gex,  10  Cush.  252;  Briggs  v.  Smith,  5  R.  L 

M.  ft  G.  304;  Child  ▼.  Douglas,  5  De  213;  Grey  ▼.  Ohio  etc.  R.  R,  1  Grant 

Gex,  M.  ft  G.  739;  Graham  ▼.  Birk-  Cas.  412;  Little  v.  Price,   1   Md.  Ch. 

enhead  etc.  R'y,  2  Macn.  ft  G.  146;  182;  Bnrden  ▼.  Stein,  27  Ala.  104;  62 

Buxton  ▼.  James,  5  De  Gex  &  S.  80;  Am.  Dec.  758;  Pillow  v.  Thompson, 

Attomey-Generalv.Eastlake,  11  Hare,  20  Tex.  206;  Borland  v.  Thornton,  12 

205,  228;  17  Jur.  801;  Wood  v.  Sut-  Cal.  440;  Phelps  v.   Peabody,  7  Cal. 

eliffe,   2  Sim.,   K.  S.,  163;  Rochdale  50;  Wilson  ▼.  Cobb,  28  N.  J.  £q.  177; 

Canal  Co.  y.  King,  2  Sim.,  N.  S.,  78;  [Calhoun  t.  Millard,    121   N.  Y.  69; 

Cooper  ▼.  Hnbbnck,  30  Beav.  160;  7  Powers's  Appeal,   125  Pa.  St.  175;  11 

Jur.,  N.  8.,  457;  Bankartv.  Houghton,  Am.  St.  Rep.  882.] 
27  Beav.  425;  Gordon  v,  Cheltenham        ^  FuUwood  ▼.   Fullwood,   L.   R.   9 

R'y,  5  Beay.   229,  237;    Mitchell  ▼.  Ch.  Div.  176;' and  see  Gaunt  y.  Fyn^ 

Steward,  L.  R.  1   Eq.  541;  Western  nev,  L.  R.  8  Ch.  8. 
y.  McDermot,  L.  R.  1  Eq.  499;  2  Ch.        *  Jennings  v.  Bronghton,  5  De  Gex, 

72;  Senior  y.  Pawson,   L.  R.  3  £q.  M.  ft  G.  126:  Farebrother  y.  Gibson^ 

330;  Smith  y.  Smith,  L.  R.  20  £q.  500;  1  De  Gex  ft  J.  602;  Kempson  T.  Aih* 
2  Sq.  Jub.— 72 
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§  818.  Acquiescence  as  an  Estoppel  to  Bights  of  Prop- 
erty or  of  Contract.  —  Acquiescence  consisting  of  mere 
silence  may  also  operate  as  a  true  estoppel  in  equity  to 
preclude  a  party  from  asserting  legal  title  and  rights  of 
property,  real  or  personal,  or  rights  of  contract.  The 
requisites  of  such  estoppel  have  been  described.  A 
fraudulent  intention  to  deceive  or  mislead  is  not  essen- 
tial.  All  instances  of  this  class,  in  equity,  rest  upon  the 
principle:  If  one  maintain  silence  when  in  conscience 
he  ought  to  speak,  equity  will  debar  him  from  speaking 
when  in  conscience  he  ought  to  remain  silent.^  A  most 
important  application  includes  all  cases  where  an  owner 
of  property,  A,  stands  by  and  knowingly  permits  another 
person,  B,  to  deal  with  the  property  as  though  it  were 
his,  or  as  though  he  were  rightfully  dealing  with  it,  with« 
out  interposing  any  objection,  as  by  expending  money 
upon  it,  making  improvements,  erecting  buildings,  and 
the  like.  Of  course,  it  is  essential  that  B  should  be  act- 
ing in  ignorance  of  the  real  condition  of  the  title,  and  in 
the  supposition  that  he  was  rightful  in  his  own  dealing.' 

bee,  L.  R.  10  Gh.  15;  Turner  v.  Gollini,  6  Jar.,  K.  S.,  1320;  SomerBetohire  eta 

L.  R.  7  Ch.  329;  Payne  ▼.  Evens,  L.  R.  Ca  r.  Harooort,  2  De  Oex  ft  J.  596; 

18  Eq.  356;  Peek  y.  Gnmey,  L.  R.  Dnke  of  Beaufort  t.  Patrick,  17  Beav. 

13  Eq.  79;  Kent  v.  Freehold  etc.  Co.,  60;    Scbaefer  v.  Gildea,   8  CoL    16; 

L.  R.  3  Cb.  493;  Oakes  ▼.  Turquand,  Micb.  etc.  Co.  r.  Parcel],  38  Midu 

L.  R.  2  H.  L.  .H25;  Parka  ▼.  Eiraneyille  475;  Cumberland  V.  R.  R.  ▼.  McLan* 

R.  R,  23  Ind.  567;  Gatlins  ▼.  Kewell,  ahan,  59  Pa.  St.  23;  Martin  ▼.  Righter, 

9  lud.  572;  [Banner  ▼.  Moulton,  138  10  N.  J.  Eq.  510;  Blackwood  v.  Jonea, 

U.  S.  486;  and  see  §§  897,  917,  965,  4  Jones  Eq.  54;  Donovan  ▼.  Firemaa's 

1376,  note.]    The  same  rule  may  be  Ins.  Co.,  30  Md.   155;  EvanayiUe  r. 

applied  to  other  equitable  remedies  Pfisterer,  34  Ind.  36;  7  Am.  Rep.  214; 

under  analogous  circumstances:    See  Millingar  ▼.   Sorg,   61   Pa.   St.   471; 

Reimer8V.Druce,23Bea7.  145;  Hicks  Raritan  Water  P.  Ca  ▼.  Vegbte,  21 

y.   Hunt,   Johns.    372;    Chapman  t.  N.  J.  Eq.   463;  Brooks  r.  Curtis,  4 

Railroad  Co.,  6  Ohio  St.  119;  Hatha-  Lans.  283;  Vicksburg  etc  R.  R.  v. 

way  Y.  Noble,  55  K.  H.  508;  and  see  Ragsdale,   54  Miss.  200;  Broyles  v. 

cases  cited  |KM<,  under  9  819.  Nowlen,  59  Tenn.  191;  Hart  ▼.  Giles, 

'  Mich.  etc.  Co.  ▼.  Parcell,  38  Mich.  67  Mo.  175;  Hayes  v.  Livingston,  34 

475»  480,  per  Cooley.  J.  Mich.  384;  22  Adl  Rep.  633;  Ford  ▼. 

' Crook  ▼.  Corporation  of  Seaford,  L.  Loomis,  33  Mich.  121;  [Alabama  etc. 

R.  6  Ch.  551;  L.  R  10  Eq.  678;  Thorn-  R.  R  Co.  v.  S.  &  N.  A.  R.  R.  Ca,  84 

ton  ▼.  Ramsden,  4  Gifif.  519;  Nunn  ▼.  Ala.  670;  5  Am.  St  Rep.  401;  Bans- 

Fabian,  11  Jnr.,  K.  S.,  868;  Rennie  ▼.  man  t.  Kelley,  38  Minn.  197;  8  Am. 

Young,  2  De  Gex  As  J.  136;  Bankart  St.  Rep.  661.    Sm  alM  tt  731,  1241/ 

T.  Tennant,  L.  R  10  Eq.  141;  Davies  t.  note.] 
Sear,  L.  R  7  Eq.  427;  Davies  v.  Davies, 


1189  OONCB^INO  XQUITABLS   ESTOPPEL.      §§  819,  820 

§  819.    Estoppel  as  Applied  to  Corporations  and  Stock- 

liolders.  —  This  species  of  estoppeli  as  well  as  other  kinds 
w^hich  consist  of  affirmative  acts  or  representations,  ap- 
plies to  corporations  in  their  dealings  with  third  persons, 
and  with  their  own  stockholders.^  Thus  a  corporation 
may  be  estopped  by  statements  contained  in  a  prospectus 
or  circular,  on  behalf  of  a  stockholder  who  has  purchased 
shares  upon  the  faith  of  such  statements.'  Converselyi 
stockholders  may  be  estopped  by  their  acquiescence  from 
objecting  to  the  acts  of  the  corporation  which  are  not 
illegal  nor  mala  prohibita^  but  ultra  vires^  when  the  rights 
of  innocent  third  persons  have  intervened.  Express  as- 
sent is  not  necessary  to  estop  the  stockholders;  ''  when 
they  neglect  to  promptly  and  actively  condemn  the  un- 
authorized act,  and  to  seek  judicial  relief  after  knowledge 
of  its  being  donCi  they  will  be  deemed  to  have  acquiesced, 
and  will  be  estopped  as  agaiust  innocent  third  persons.''* 
§  820.  Other  Instances  of  Acquiescence.  —  It  is  in  con- 
formity with  the  same  principle  that  parties  who  have 
long  acquiesced  in  settlements  of  accouuts  or  of  other 
mutual  dealings  are  not  permitted  to  reopen  or  disturb 
them;  and  this  is  true,  even  though  the  parties  stood  in 
confidential  relations  towards  each  other,  as  trustee  and 
ceshd  que  tnuty  principal  and  agent,  and  the  like,  and  the 
settlement  embraced  matters  growing  out  of  such  rela- 
tions.^   Another  familiar  instance  of  the  estoppel  arises 

1  Oani«ii  ▼.  Mayor  eta,  79  K.  T.  769;  Brotherhood's  OMe,  81  Bea^.  865, 

611,  614;  Continental  Bank  t.  Bank  In  re  Magdalena  etc.  Ca,  6  Jar.,  N.  8.; 

of  the  Commonwealth,  60  N.  T.  676;  976;  and  eee  Sharpley  r.  Loath  etc. 

WUson  V.  West  Hartlepool  R'y,   11  R'y,    L.    R.    2    Ch.   Div.   663,    681; 

Jar.,  N.  8.,  124;  Hill  r.  Soath  Staf-  Soholey  t.  Central  eto.  Co.,  L.  R.  9 

ford  R'y,  11  Jar.,  N.  a,  192;  Ins.  Co.  £q.  266,  note;  Ashley's  Case,  L.  R.  9 

▼.  EgglestoD,  96  U.  8.  672.  Ek).  263;  Denton  t.  Macniel.  L.  R.  2 

<  iNew  Bnmswick  eta  Co.  r.  Mag*  Eq.  862;  Hallows  t.  Femie,  L.  R.  8 
geridge,  7  Jur.,  N.  S.,  132.  And  it  is  Ch.  467;  [Sheldon  H.  B.  Co.  ▼.  Eioke- 
not  necessary  that  the  officers  of  the  meyer  H.  B.  Ca,  90  N.  T.  607;  Mem- 
company  should  hare  known  the  falsity  phis  eta  R.  R.  Ca  ▼.  Grayson,  8S 
of  the  statements,  or  disbelieved  them.  Ala.  572;  16  Am.  St.  Rep.  69.] 

*  Kent  T.  Qoickulyer  Min.  Co.,  78  *  Bright  v.  Legerton,  6  Jar.,  N.  8., 

N.  Y.  159,  187,  188,  and  cases  cited;  1179;  Clarke  r.  Hart»  6  Jar.,  N.  8., 

Zabriskie  T.  Cleydand  R.  R.,  23  How.  447.    See  the  remarks  of  Lord  Chelms- 

881,   395,   398;    Parks  t.   Evansville  ford  in  this  case  upon  the  different 

R.  R.,  23  Ind.  567;  Evans  v.  Small-  effects  of  delay  and  acqaiesoence  upon 

eombe,  L.  R.  3  H.  L.  249;  L.  R.  3  Eq.  executed  and  ezecatory  interests. 
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from  the  condact  of  the  debtor  party  towards  the  intended 
assignee  of  a  thing  in  action.  If  a  mortgagor,  obligor,  or 
other  debtor,  by  keeping  silence  under  circumstances 
when  he  ought  to  speak,  leads  the  intended  assignee  to 
believe  t^at  there  is  no  defense,  he  will  be  estopped  from 
aftewards  setting  up  any  defense  which  might  otherwise 
be  available  as  against  the  assignee  who  has  thus  been 
induced  to  purchase  the  demand.  The  estoppel  will  be 
even  more  obvious  when  the  debtor,  instead  of  simply 
keeping  silent,  resorts  to  affirmative  and  misleading  acts 
or  representations.' 

§  821.  Owner  Estopped  from  Asserting  his  Legal  Title 
to  Land.  —  The  most  striking  instance  of  the  estoppel 
recognized  by  courts  of  equity  is  that  already  described 
in  a  former  paragraph,  wherein  by  intentional  misrepre- 
sentation, misleading  conduct,  or  wrongful  concealment 
a  party  may  preclude  himself  from  asserting  his  legal 
title  to  land,  or  from  enforcing  an  encumbrance  on  or 
maintaining  an  interest  in  real  estate.'  This  doctrine 
was  established  in  equity  long  before  the  modern  rules 
concerning  equitable  estoppel  by  conduct  had  been  de- 
veloped; and  its  operation  is  somewhat  more  extensive 
than  the  effects  produced  by  the  ordinary  forms  of  es- 
toppel. A  person  may  not  only  be  prevented  from  assert- 
ing his  title  or  interest,  he  may  even  be  compelled,  at  the 
suit  of  an  innocent  purchaser,  to  make  good  and  specifi- 
cally perform  his  representations.  Fraud,  actual  or  con- 
structive, is  the  essential  and  central  element. 

>  Lee  T.  Eirkpatrick,  U  N.  J.  Bq.  BCisi.  256t   Wilber  t.  Goodrich,  M 

264;  Gnasler  v.  Powers,  Sl  N.  T.  57;  Mich.  84;  SherriU  ▼.  Sherrill,  73  K.  a 

87  Am.  Rep.  475;  and  see  case*  cited  8;  Mayor  ▼.  Ramsey,  46  Tex.   871) 

anUt  §  704.  Hayes  v.  LivinKston,  84  Midi.   384| 

*  See  ante^  %  807,  and  oases  oited;  22  Am.  Rep.  533;  Willmotl  ▼•  Barber, 

Vicksborg  etc.  R.  R.  Oo.  ▼.  Ragsdale,  U  R.  16  Ch.  Pir.  86.  106. 
64  Miss.  200;  Snlphine  v.  Donbar,  65 
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CHAPTER  THIRD. 

CERTAIN  PACTS  AND  EVENTS  WHICH  ARE  THE 
OCCASIONS  OF  EQUITABLE  PRIMARY  Ofe  REME- 
DIAL RIGHTS. 

§  822.  Introductory.  —  In  the  first  volume,  while 
speaking  of  the  jurisdiction,  I  stated  that  certain  facta 
and  events  were  most  important  occasions  of  equitable 
rights  and  duties.^  Since  these  same  facts  are  also  recog- 
nized by  courts  of  law  as  giving  rise  to  legal  rights  and 
duties  within  a  limited  extent,  it  has  sometimes  been* 
said  that  they  form  a  part  of  the  concurrent  jurisdiction 
of  equity.  The  erroneous  character  of  this  theory  has 
been  shown  in  earlier  sections.'  The  rights  and  duties 
of  which  they  are  the  occasions,  whether  of  property,  of 
contract,  or  of  remedy,  belong  partly  to  the  exclusive  and 
partly  to  the  concurrent  jurisdiction.  The  facts  and 
events  referred  to,  and  which  form  the  subject-matter  of 
this  chapter,  are  accident,  mistake,  and  fraud.  In  the 
present  discussion  I  shall  not  describe  in  an  exhaustive 
manner  all  their  consequences  and  effects,  for  this  would 
produce  needless  confusion.  I  shall,  in  the  first  place, 
define  them  as  they  are  conceived  of  by  equity,  and  ex- 
plain with  some  cafe  the  equitable  notions  concerning 
their  nature,  and  the  equitable  doctrines  concerning  their 
essential  elements  and  attributes.  In  the  second  place, 
I  shall  enumerate  their  effects,  the  instances  of  equitable 
jurisdiction  of  which  they  are  the  occasions,  and  the 
equitable  rights  and  duties  which  are  maintained  and 
enforced  by  these  phases  of  the  jurisdiction.  The  doc- 
trines which  determine  and  govern  the  most  important 
of  these  rights  will  be  more  fully  discussed  under  subse- 
quent and  appropriate  heads.* 

1  See  ante,  S§  369,  862.  fonnd  In  tbe  tectiona  on  trniti.    All 

>rSeef§138, 140,  note,  176,  note,  188.1  the  distinctiTe  remedies,  rach  m  ean- 

'For  example,  many  instances  of  cellation,   reformation,   etc.,   will   be 

tnuts  hj  operation  of  law  spring  from  examined  in  the  division  which  deals 

frand;   their  fuU  discussion  wHl  be  with  remedies. 
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SECTION  L 

ACdDENTi 

ASALYSHL 

1 823.  Definition. 

1 824.  Sationak  of  the  jurisdiction. 

1 826b  General  limitations  on  the  jnrisdiotioii. 

n  826-829.  Instances  in  which  the  jurisdiction  does  not  exbL 

§  826.  Non-performance  of  contracts. 

S  827.  Supplying  lost  or  destroyed  recordi. 

1 828.  Other  special  instances. 

f  829.  Parties  against  whom  the  jorisdiotion  is  not  earanlMd. 

H  830-837.  Particalar  instances  of  the  jurisdiotioo. 

1 831.  1.  Suits  on  lost  instruments. 

i  832.  Same;  instruments  not  under  seaL 

1833.  2.  Accidental  forfeitures. 

§  834.  3.  Defective  execution  of  powers. 

1 835.  Powers  held  in  trust  will  be  enforced. 

\  f  836.  4.  Relief  against  judgments  at  law. 

1 837.  5.  Other  special  instances. 

§  823.  Definition.  —  It  is  confessedly  difficult  to  define 
accident  so  as  to  include  all  the  elements  essential  to  the 
equitable  conception,  and  to  exclude  all  others;  and  many 
writers  have  not  attempted  to  give  a  definition.  The  fol- 
lowing expresses,  I  think,  the  true  meaning  given  by 
equity  to  the  term  as  an  occasion  for  the  exercise  of  ju- 
risdiction: Accident  is  an  unforeseen  and  unexpected 
event,  occurring  external  to  the  party  affected  by  it,  and 
of  which  his  own  agency  is  not  the  proximate  eause^  whereby, 
contrary  to  his  own  intention  and  wish,  he  loses  some 
legal  right  or  becomes  subjected  to  some  legal  liability, 
and  another  person  acquires  a  corresponding  legal  right, 
which  it  would  be  a  violation  of  good  conscience  for  the 
latter  person,  under  the  circumstances,  to  retain.^    If  the 

>  Jeremy,  in  his   Equity  Jurisdio-    ohjeots  to   this  definition  at  defect- 
tion,  defines  accident  as  "an  occur*    ive  and  too  narrow.     He  gives  the 


renoe  in  relation  to  a  contract  which    following:  "By  the  term  'aoddent'is 

"  )d,  not  merely 
when  the  same  was  entered  into,  and    nalty,  or  the  act  of   Proyidenoe^  or 


was  not  anticipated  by   the  parties    intended,  not  merely  ineritable 


which  gives  an  undue  advantage  to  what  is  technicaUy  called  sit  mq/br,  or 
one  of  them  over  the  other  in  a  court  irresistible  force;  but  snoh  nnforesssn 
law":Bk.  8,  pt.  2.   Judge  Story  justly    events,   misfortunes^  losses^  airt%  or 
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party's  own  agency  is  the  proximate  cause  of  the  events 
it  is  a  mistake  rather  than  an  accident.  This  definition 
purposely  excludes  all  fortuitous  occurrences  which  do 
not  occasion  any  exercise  of  jurisdiction,  since  they  are 
not  **  accidents  "  within  the  equitable  conception. 

§  824.  Rationale  of  the  Jarisdiction.  —  Accident  is 
one  of  the  oldest  heads  of  equity  jurisdiction.  TEere  is 
reason  to  believe  that,  at  an  early  day,  this  jurisdiction 
was  much  more  undefined  and  comprehensive  than  it  is 
at  present;  but  for  a  long  time  it  has  been,  and  is  now, 
settled  within  certain  and  somewhat  narrow  limits.  Its , 
existence  and  exercise  involve  two  essential  requisites. 
The  first  and  principal  requisite  is,  that,  by  the  event  not 
expected  nor  foreseen,  one  party,  A,  has  without  fault  and 
undesignedly  undergone  some  legal  loss  or  liability,  and 
the  other  party,  B,  has  acquired  a  corresponding  legal 
right,  which  it  is  contrary  to  good  conscience  for  him 
to  retain  and  enforce  against  A.  In  other  words,  because 
of  the  unexpected  character  of  the  occurrence  by  which 
A's  legal  relations  towards  B  have  been  unintentionally 
changed,  A  is  in  good  conscience  entitled  to  relief  which 
shall  restore  those  relations  to  their  original  character, 
and  replace  him  in  his  former  position.  In  the  second 
place,  this  relief,  to  which  A  is  conscientiously  entitled, 
mast  be  such  as  cannot  be  adequately  conferred  by  courts 
of  law.  Upon  these  two  essential  requisites  the  jurisdic- 
tion was  based:  the  party's  conscientious  right  to  relief; 
and  the  impossibility  of  obtaining  adequate  remedy  at 
law.     If  the  party,  although  clearly  entitled  to  relief,  can 

omiarionB,  as  are  not  the  reaalt  of  any  equity,  ealla  it  "  an  unforeseen  and 

negligence    or    mitoondnct    of     the  injnnona  occurrence  not  attributable 

party":    Story's   ESq.  Jnr.,  sea   78.  to  mistake,  neglect,  or  misconduct": 

This  definition  is  more  inaccurate  than  Smith's  Manual  of  Eq.  Jur.  36.     Few 

that  of  Mr.  Jeremy.     It  not  only  in*  judfi^es  have  attempted  any  definition* 

dudes  cases  which  are  not  accioents  In  Earl  of  Bath  ▼.  Sherwin,  10  Mod* 

at  all,  but  mistakes,  but  it  omits  the  1,  3,  Lord  Chancellor  Cowper  said: 

yery  central  element  of  the  equitable  '*By  accident  is  meant,  when  a  ease  is 

conception.     So  far  as  it  is  a  defini-  distinguished  from  others  of    a  like 

tion,  it  is  one  of  the  word  in  its  popu«  nature  by  usual  circumstances.'*    This 

lar    and    not    its    technical    sense,  statement  as  a  definition  is  so  imper- 

Another   author,  with  a  nearer  ap«  feet  and  inaccurate  as  to  be  entirely 

proftch   to   its    true    signification  in  worthless. 
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obtain  adequate  and  certain  remedy  at  law,  then,  in  ac- 
cordance with  the  fundamental  principles  of  equitable 
jurisdiction,  the  concurrent  jurisdiction  does  not  exist, 
and  the  exclusive  jurisdiction  is  not  exercised.^  This 
doctrine,  it  should  be  remembered,  refers  to  the  origin 
of  the  equity  jurisdiction,  and  not  to  its  subsequent  and 
present  condition.  Its  operation  is  controlled  and  modi- 
fied by  the  other  most  important  principle,  fully  dis- 
cussed heretofore,  that  when  the  equitable  jurisdiction, 
either  concurrent  or  exclusive,  has  once  been  established 
,  with  respect  to  any  subject-matter,  it  is  not  destroyed  or 
abridged  by  a  jurisdiction  subsequently  acquired  by  the 
courts  of  law  to  give  the  same  or  other  adequate  relief 
under  the  same  circumstances.  The  jurisdiction  of 
equity  originally  existing  and  exercised  on  the  occasion 
of  accident  has  not,  therefore,  been  theoretically  affected 
by  the  powers  given  to  or  assumed  by  the  courts  of  law 
to  confer  complete  remedy  in  many  cases  which  formerly 
belonged  to  the  cognizance  of  equity  alone.' 

§  825.  Limitations.  —  While  the  jurisdiction  occa- 
sioned by  accident  is  clearly  limited,  and  the  instances  in 
which  it  is  and  is  not  exercised  are  well  defined,  it  is 
difiicult  to  formulate  any  general  criterion  which  shall 
consistently  express  the  extent  of  the  limitation,  and 
account  for  all  these  instances.  It  must  be  conceded,  I 
think,  that  the  conclusions  of  the  equity  courts  on  this 
subject  are  somewhat  arbitrary.  In  the  very  earliest  pe- 
riod of  equity  jurisprudence,  before  doctrines  had  been ' 
fully  developed  and  defined,  the  jurisdiction  was  undoubt- 
edly understood  as  embracing  every  kind  of  case  in  which 
an  unexpected  result  had  been  produced  by  accident, — 
every  kind   of  misfortune;   and  the  rule   is   even   laid 

*  See    vol.   1,  §§  216-222.    Ab  Sir  and  a  multitude  of  other  contiugen- 

William  Blackstoue  shows,  courts  of  cies*':  3  Black.  Com.  431;  the  equitable 

law  could  always  give  adequate  relief  jurisdiction   haa  never    extended   to 

in  certain  instances  of  accident,  viz.,  such  cases. 

in  cases  of  "  loss  of  deeds,  mistakes  in  *  See  voL  1,  §§  276-281,  where  this 

receipts  and   payments,  wrong   pay-  doctrine  is  fully  considered:  People  v. 

ments,  deaths  which  make  it  impos-  Houghtaling,  7  CaL  348.  361« 
•ible  to  pertorm  a  condition  literally, 
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down  in  this  manner  by  Lord  Coke.*  It  is  now  the  firmly 
settled  doctrine,  with  respect  to  many  legal  obligations, 
that  there  is  no  equitable  jurisdiction  to  relieve  parties 
from  their  non-performance  caused  by  accident  in  its  ordi* 
nary  and  popular  meaning.  The  following  are  the  im- 
portant instances  in  which  the  jurisdiction  does  not  exist 
or  will  not  be  exercised. 

§  826.  ContractB.  —  As  a  general  rule,  where  the  obli- 
gation arises  from  an  express  contract  created  by  the 
stipulations  of  the  parties,  and  a  non-performance  is 
wholly  the  result  of  accident,  or  a j^arty  without  fault  has 
been  accidently  prevented  from  completing  the  execution 
of  the  agreement,  and  deriving  full  benefits  therefrom,  in 
either  case  equity  does  not  exercise  its  jurisdiction  to 
give  him  any  relief,  whether  by  way  of  defense  against 
the  enforcement  of  the  obligation,  or  by  way  of  affirma- 
tive remedy.  The  exception  is  confined  to  agreements 
providing  for  a  penalty  or  a  forfeiture,  in  which  the  juris- 
diction to  relieve  is  settled  within  defined  and  narrow 
limits.* 

1 4  Inai.  S4:  **  Accident^  at  when  a  tain  day  named,  and  in  the  oonne  of 
aervant  of  an  obligor,  mortgagor,  eto.,  oompletiug  the  agreement  haa  ooUeot- 
ia  sent  to  pay  the  money  on  the  day,  ed  a  quantity  of  material!  all  pre» 
and  be  is  robbed,  remedy  is  to  be  had  pared  and  necessary  for  the  bnildmg, 
in  this  court  aaainst  the  forfeiture."  and  all  these  materials  are,  without 
This  statement  by  Lord  Coke  is  prob>  A's  fault,  by  a  mere  accident,  —  a 
ably  due,  in  great  measure,  to  his  stroke  of  lightning  and  consequent 
ienorance  of  equity.  A  case  in  the  fire,  —  destroyed,  so  that  it  becomes 
Introduction  to  the  Calendars  of  physically  impossible  to  replace  them 
Proceedings  in  Chancery  (rol.  1,  p.  and  to  finish  the  house  withm  the 
czlii.)  illustrates  the  early  view  of  the  specified  time,  there  is  no  jurisdiction 
jurisdiction.  A  B  had  entered  into  a  in  equity  to  relieve  A  in  any  manner 
bond,  with  a  heavy  penalty,  to  repair  from  the  liability  caused  by  the  non- 
certain  river  banks  near  the  town  of  performance  of  his  contract.  Courts 
Stratford-at-Bow  within  a  specified  of  equity,  as  well  as  courts  of  law,  say 
time.  He  had  been  prevented  from  that  parties  must  guard  against  the 
completing  the  contract  within  the  re-  possible  effect  of  such  misfortunes  by 

Suired  time  by  sudden  and  unexpected  express  stipulations  inserted  in  their 

oods;  and  the  obligee  in  the  bond  had  agreements.    Amons  the  illustrations 

sned  him  at  law  to  recover  the  penalty,  of   this  doctrine,   the  most  frequent 

He  thereupon  filed  a  bill  in  chancery  are  covenants  by  lessees  to  pay  rentL 

to  restrain  the  action  at  law,  and  to  to  keep  the  buUdings  in  repair,  and 

be  relieved  from  the  consequences  of  the  like;  if  the  premises  are  oonsumed 

the  accident.  by  accidental  fire,   or  destroyed  by 

'  This  doctrine  may  be  illustrated  other  inevitable  accident,  the  lessee  is 

by  a  simple  supposed  case.    If  A  has  not  relieved  from  the  obligation  of  his 

contracted  to  ouild  a  house  by  a  oer-  covenant  at  law  or  in  equity:  Bollook 
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§  827.  Snpplying  Lost  Records.  —  It  has  been  held 
that  there  is  uo  jurisdiction  in  equity  to  supply  or  estab- 
lish the  records  of  a  court  of  law  which  have  been  lost  or 
accidentally  destroyed.^  It  seems,  however,  that  a  court 
of  equity  may,  by  a  suit  between  the  persons  interested, 
confirm  the  title  of  a  party,  vest  it  in  him  by  decree,  and 
grant  him  all  needed  relief,  when  the  records  of  a  court 
ordering  a  judicial  sale  upon  which  that  title  depends 
have  been  lost.* 

§  828.  Other  Instances  in  Which  the  Jurisdiction  is  not 
Exercised.  —  The  jurisdiction  will  not  be  exercised  on 
behalf  of  a  party  when  the  accident  is  the  result  of  his 
own  culpable  negligence  or  fault.'  Nor  will  the  jurisdic- 
tion ever  be  exercised  on  behalf  of  a  person  who  has  not 
a  vested  right,  but  whose  only  claim  is  a  mere  expectancy 
or  hope  resting  upon  the  volition  or  discretion  of  another. 
As,  for  example,  if  a  testator  was  prevented  by  pure  acci- 
dent from  making  an  intended  bequest  in  favor  of  A, 
equity  has  no  jurisdiction  to  relieve  A  from  the  disap- 
pointment.* 

▼.  Dommiit,  6  Term  Rep.  650;  Breok-  P.  Wma.  61;  Mortimer  ▼•  Cbpper,  I 

nook  Can.  Co.  ▼.  Pritcnard,  6  Term  Brown.  Ch.  156. 

Hep.  750;  Belfonr  ▼.  Weston,  1  Term  ^  Keen  y.  Jordan,  13  Fia.  327,  383- 

Rep.  310;  Pym  v.  Blackbonra,  3  Ves.  335;  Olingman  ▼.  Hopkie,  78  DL  152 

34,  38;  Fowler  v.  Bott,  6  Mass.  63;  (reoords  of  a  jnatice*s  oonrt);  [Welch 

Hallett  ▼.  Wylie,  3  Johns.  44;  3  Am.  t.  Smith,  65  Miss.  384.] 

Deo.  457;  Wood  v.  Hubbell,  10  N.  Y.  '  Gkrrett  v.  Lynoh,  45  Ala.  204. 

I                                  479;  5  Barb.  601.    This  does  not  at  all  *  Ez  parte  Greenway,  6  Ves.  SIS; 

I                                   interfere  with  the  jurisdiction  which  Penny  v.  Martin,  4  Johns.  Ch.  666, 

may  exist  to  relieve  the  lessee  from  a  569;  Marine  Ins.  Co.  t.  Hodgson,  7 

I                                   forfeiture  of  his  estate  by  the  non-per*  Cranch,  336;  Barnet  v.  Tump.  Ca,  15 

f  ormance  of  his  covenant.     See  ante,  Vt.  757.     For  oases  where  the  courts 

vol.  1,  §§  453,  454.    The  same  doo-  refuse    to   relievo    from    forfeitures 

trine  applies  to  other  kinds  of  con«  oaused  by  the  negligenoe  or  ftudt  of 

tracts,  although  both  parties  may  be  the  party  himself,  see  vol.  I,  §  452. 

wholly  and  equally  free  from  blame.  See,   however.  Chase   t.    Barrett^  4 

Illustrations:  Agreements  for  the  sale  Paige,  148,  with  respeot  to  an  agree* 

and  purchase  of  land,  where  build-  ment  the  fulfillment  of  whioh,  acoord- 

ings    thereon  had   been  accidentally  ing  to  the  intention  of  the  parties,  is 

burned:  Brewer  v.  Herbert,   30  Md.  prevented  by  the  act  of  Qod. 

301;  06  Am.  Dea  582;  McKeoknie  v.  «  Whitton  v.  Russell,  1  Atk.  448. 

Sterling,  48  Barb.  330,  335;  but  see  For  the  same  reason  a  oonrt  of  equity 

Smith  V.   McCluskey,  45  Barb.  610,  cannot  relieve  by  supplying  the  totM 

613;  agreements  the  performance  of  non-execution  of  an  ordinary  power, 

which  IS  prevented  by  the  death  of  a  no  matter  how  accidental:  Toilet  t. 

person  upon  whose  act  the  perform-  Toilet,  2  P.   Wms.  489;  Pierson  v. 

ance  depended:  Blundell  v.  Brettargh,  Garnet,  2  Brown  Ch.  38,  226;  Harding 

17  Ves.  232,  240;  White  v.  Nutts,  1  v.  Glyn,  1  Atk.  469;  Brown  t.  Higgs, 
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S  829.    Parties  against  Whom  the  Jurisdiction  is  not 
SzerciBed.  —  There  are  also  limitations  with  respect  to 
the  situation  of  the  parties  against  whom  the  jurisdiction 
is  invoked.    It  will  not  be  exercised  in  behalf  of  any  per- 
son against  a  bona  fide  purchaser  for  a  valuable  considera- 
tion  and  without  notice.^    And  generally,  the  jurisdiction 
'will  not  be  exercised  against  a  party  who  has  an  equal 
equity,  and  is  equally  entitled  to  protection  with  the  one 
\7ho  seeks  to  be  relieved  from  the  effects  of  an  accident.' 
§  830.    Particular  Instances  of  the  Jnrisdiction.  —  I 
pass  now  to  the  affirmative  side  of  the  subject,  and  briefly 
describe  those  cases  in  which  a  jurisdiction  occasioned  by 
accident  exists  and  is  exercised.    It  will  be  found  by  ex- 
amining and  comparing  these  instancesy  that  in  all  of 
them  the  party  in  whose  behalf  the  jurisdiction  is  exer- 
cised has  an  unmistakable  right  to  relief,  an  equity  in- 
trinsically superior  to  that  of  his  adversary,  and  unaffected 
by  his  own  negligence  or  other  fault,  and  that  the  relief 
to  which  he  was  entitled  could  not  be  adequately  conferred 
by  courts  of  law,  at  the  time  when  the  equitable  jurisdic- 
tion was  first  established.    The  following  are  the  impor- 
tant examples  of  this  jurisdiction. 

§831.  1.  Suits  on  Lost  Instruments.  —  It  has  long 
been  settled  that  courts  of  equity  have  jurisdiction  of 
suits  brought  to  recover  the  amount  due  on  lost  bonds 
and  other  sealed  instruments.  The  original  grounds  of 
this  jurisdiction  were  two.  In  the  first  place,  by  the  com- 
mon-law pleading  and  procedure,  profert  of  the  sealed 
instrument  was  necessary  in  an  action  at  law  thereon; 
and  as  no  profert  was  possible  when  the  writing  was  lost, 
the  action  could  not  be  maintained.  Profert  was  never 
necessary  in  a  suit  in  equity.  In  the  second  place,  the 
court  of  equity  could  require  an  indemnity  from  the  plain- 

SVes.  661.    [See  also  §  690.1    H  the       i  See  ante,  §  776,  and  cases  cited, 
power  ifl  acooiopanied  with  a  trust,  so        *  Weal  t.  Lower,  1  Kq.  Cas.  Abr. 


other  obligatory  tmst.    [See  §  1002.]      and  notes. 
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tiff,  and  could  by  its  decree  adjust  the  rights  of  the  two 
litigants,  by  securing  and  indemnifying  the  defendant 
against  all  further  liability  and  harm, — a  power  wbich  was 
not  possessed  by  the  courts  of  law.  In  order  to  protect 
the  defendant  in  this  manner,  the  rule  became  settled 
that  in  all  suits  praying  for  relief,  and  not  merely  for  a 
discovery,  —  that  is,  in  all  suits  where  a  recovery  of  the 
amount  due  was  sought, — the  plaintiff  must  make  an  affi- 
davit of  the  loss  accompanying  his  bill  of  complaint,  and 
must  offer  indemnity.  The  fact  that  the  common-law 
requisite  of  a  profert  has  long  been  abolished,  and  that 
actions  at  law  may  now  be  maintained  on  sealed  instru- 
ments, has  not  theoretically  affected  the  equitable  juris- 
diction.* 

§  832.  On  Lost  Unsealed  Instruments.  — Where  a  nego- 
tiable bill,  note,  or  check,  whether  payable  to  bearer,  in- 
dorsed in  blank,  or  not  indorsed,  is  lost  before  maturity, 
it  is  held  in  England  that  no  action  at  law  can  be  main- 
tained upon  it  by  the  real  owner,  and  that  his  remedy  is 
in  equity.*  According  to  these  decisions,  the  only  juris- 
diction in  such  case  was  that  in  equity  prior  to  the  mod- 
ern legislation  which  permitted  actions  in  courts  of  law. 
Without  inquiring  whether  this  view  of  the  jurisdiction 
at  law  be  correct,  the  jurisdiction  in  equity  of  suits 
brought  by  the  real  owner  to  recover  the  amount  due  on 
lost  negotiable  instruments  has  been  long  and  firmly 
settled  upon  the  ground  of  the  indemnity  which  can  be 
given  by  a  court  of  equity  to  the  defendant,  and  which  is 
a  necessary  feature  of  such  suits.     An  offer  of  indemnity 

1  Walmaley  v.  Child,  1  Vei.  Sr.  341,  Hams,  60  Mo.  407;  livingston  t.  Lit* 

344;  Kemp  r.  Pryor,  7  Ves.  237,  249,  ingaton,  4  Johns.  Ch.  294;  S  Am.  Dec 

250;  East  India  Ca  v.  Boddam,  9  Ves.  562;  Thornton  t.  Stewart,  7  Leigh, 

464,  466-469;  £z  parte  Green  way,  6  128;  and  see  Hndspeth  t.  Thomasoo, 

Ves.  812,  813;  Toulmin  t.  Price,  5  Ves.  46  Ala.  470;  Lawrence  ▼.  Lawrence^ 

235,    238;    Atkinson    ▼.    Leonard,   3  42  N.  H.  109;  [Bohart  v.  Chamberlain, 

Brown  Ch.  218,  224;  England  ▼.  Tre.  99  Mo.  622;  Griffin  t.  Fries,  23  FU. 

degar,  U  R.    1  Eq.  344;  Patton  ▼.  173;  11  Am.  St.  Rep.  351;  LytUe  r. 

Campbell,  70  III.  72;  Howe  ▼.  Taylor,  Cozad,  21  W.  Va.  183.] 

6  Or.  284,  291;  Allen  v.  Smith,  29  '  Hansard  ▼.  Robinson,  7  Barn,  ft  C 

Ark.  74;  Hickman  ▼.  Painter,  11  W.  90;  Crowe  ▼.  Clay,  9  Ex.  604;  Ramus 

Va.  386;  Force  ▼.  City  of  Elizabeth,  ▼.  Crowe,  1  Ex.  167. 
27  N.  J.  Eq.  408;  Donaldson  v.  Wil- 
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by  the  plaintiff  is  therefore  required,  as  the  general  rule; 
but  even  without  it  a  recovery  may  be  had,  since  the  de« 
fendant  can  always  be  protected  by  the  provisions  of  the 
decree   making  a  recovery  conditional  upon  his  being 
fully  indemnified.^    Able  judges  have  denied  that  the 
equitable  jurisdiction  extends  to  suits  upon  non-negoti- 
able instruments  and  other  unsealed  contracts,  since  an 
action  at  law  could  always  be  maintained,  and  no  indem- 
nity was  necessary.'    The  jurisdiction  is  sustained,  how- 
ever, by  the  decided  weight  of  authority  in  suits  upon 
lost  non-negotiable  instruments  and  simple  contracts,  as 
well  as  in  suits  upon  negotiable  and  sealed  instruments. 
The  reason  seems  to  be  that  the  remedy  at  law  is  not 
adequate;  a  court  of  equity  alone  can  fully  protect  the 
defendant  by  its  decree  from  all  liabilities  which  may 
arise.*    It  has  been  held  that  the  equitable  jurisdiction 
does  not  extend  to  destroyed  bills,  notes,  and  other  con- 
tracts, because  the  remedy  at  law  was  always  adequate.^ 
All  these  instances  of  suits  upon  lost  contracts  plainly 
belong  to  the  concurrent  jurisdiction  of  equity,  because 
the  plaintiff's  primary  right  of  contract  which  is  the 
foundation  of  his  cause  of  action  is  purely  legal,  and  his 
remedy  is  legal,  being  the  ordinary  judgment  for  the  re- 
covery of  money.*    Although  this  particular  jurisdiction 

^  Walmtley  r.  Child,  1  Yes.  Sr.  341,  lean  oonrti  hare  ffenerallj  followed 

3U,  345;  Glynn  t.  Bank  of  England,  this   diatinetion:    See  the  American 

2  Ves.  Sr.  281;  Bromley  r.  Holland,  7  oaaea  eited  ante,  under  this  paragraph. 

Ves.  3»  19-21;  Moerop  r.  Badon,  16  *  Equity  does  not  acquire  InriBaio- 

Vea  430,  433,  484;  Savannah  Kat  tion  merekf  beoanse  a  deed  of  land  hat 

Bank  ▼.  Haskina,  101  Maas.  870;  8  been  loat»  einoe  in  a  legal  action  the 

Am.  Bep*  373;  [City  of  Bloomington  deed  and  iti  eontenti  could  always  be 

▼.  Smith,  128  Ind.  41;  18  Am.   Stp  proved.    To  give  rise  to  the  equitable 

fiflp.  810.]  jurisdiction  on  the  occasion  of  a  lost 

*  See  Mossop  r.  Eadon,  16  Yes.  480,  deed,  it  must  appear  thftt  there  is  no 
^  434.  remedy  at  all,  or  else  no  adequate 

*  Macartney  r.  Graham,  2  Sim.  285;  remedy  at  law:  Whitfield  t.  Fausset, 
Hardeman  T.  Battersbv,  63  Ga.  86^  1  Ves.  Sr.  887,  392.  If  the  owner  of 
38  (suit  on  a  lost  warehouseman's  re»  land  is  in  possession,  and  has  lost  his 
^ipt);  Hickman  ▼.  Painter,  11  W.  title  deed,  there  is  no  remedy  at  all  at 
Va.  386;  Allen  r.  Smith,  29  Ark.  74;  law,  for  ejectment  clearly  will  not  lie. 
||oroe  ▼.  City  of  Elizabeth,  27  N.  J.  Equity,  then,  has  jurisdiction  by  a 
Bq.  406.  suit  in  the  nature  of  an  action  to  quiet 

Wright  T.  Lord  Maidstone^  1  Kay  title,  and  can  establish  the  owner's 
•J*  701,  708,  per  Page  Wood,  V.  0.  title  and  possession:  Dalston  ▼.  Coats- 
It  may  be  doubted  whether  the  Amer^    worth,  1  P.  Wms.  731.    The  same 
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is  theoretically  unchanged,  yet  the  cases  under  it  are  very 
few.    Actions  on  lost  negotiahle  instruments  and  other 
contracts  are  ordinarily  brought  at  law,  in  pursuance  of 
modern  permissive  statutes.    This  is  especially  true  in 
the  states  which  have  adopted  the  reformed  procedure; 
since  the  actioUi  even  if  not  professing  to  be  based  upon 
the  statute,  would  be  subject  to  the  rules  which  govern 
all  legal  actions  for  the  recovery  of  money;  it  would  not 
in  any  way  be  distinguished  from  actions  confessedly  legaL 
§  833.    2.  Accidental  Forfeitures.  —  It  was  shown  in  a 
former  chapter  that    the   jurisdiction  to  relieve  from 
pecuniary  penalties  is  well  settled  and  general;'  and  that 
it  also  extends  to  some,  though  not  to  all,  cases  of  for- 
feiture as  distinguished  from  penalties.    It  is,  however, 
well  settled,  as  a  branch  of  the  jurisdiction  occasioned 
by  accident,  that,  although  the  agreement  is  not  wholly 
pecuniary,  and  is  not  one  measured  by  pecuniary  com- 
pensation, still  if  the  party  bound  by  it  has  been  pre- 
vented from  an  exact  fulfillment,  so  that  a  forfeiture  is 
thereby  incurred,  by  unavoidable  accident,  without  his 
own  negligence  or  fault,  a  court  of  equity  will  interpose 
and  relieve  him  from  the  forfeiture  so  caused,  upon  his 
making  compensation,  if  necessary,  or  doing  everything 
else  within  his  power  to  satisfy  the  equitable  rights  of 
the  other  party.'    This  jurisdiction  may  be  exercised  in 

kind  of  salt  seeiziB  to  be  proper,  and  this  entire  jariediction  otot  penaltiat 
for  the  lame  reasons,  ivhen  the  records  and  forfeitures  is  based  npon  accident 
of  the  owner's  title  are  lost:  See  It  may  be  tme  that,  in  the  earliest 
Oarrett  ▼.  Lynch,  45  Ala.  204.    VHien    period  of  equity,  the  chancellors  le* 

fer    " 


the  owner  is  out  of  possession,  the  ferred  oases  of  relief  against 

action   of   ejectment  will   ordinarily  to  the  general  head  of  aoddent;  bat  to 

furnish  an  adequate  remedy.    There  explain  the  whole  jurisdiction  aa  now 

may,    however,    be   special    oircum-  administered,  by  traating  it  as  based 

stances,   and   other   equities    besides  on  accident,  is  to  disregard  the  plain 

that  arising  from  the  loss  of  a  title  facts  and  meaning  of  words, 
deed,  which  furnish  a  sufficient  ground        '  See  voL  1,  §  451;  Hill  r.  Barclay, 

for  the  cognizance  of  a  court  of  equity  18  Ves.  56,  58,  62,  per  Lent!  Eldon; 

in  establishing  the  title  and  decreeing  Katon  ▼.  Lyon,  3  Ves.  690,  693L  per 

possession.     Something  more  than  a  Lord    AWanley;    Hannam    t.    South 

loss    of    deeds  would    be    necessary:  London  W.  Co.,  2  Mer.  61;  Bamford 

Pormer  ▼.  Fortescue,  3  Atk.  124,  132;  v.  Creasy,  3  Giff.  675;  Wing  ▼.  Har- 

Whitfield  ▼.  Fausset,  1  Ves.  Sr.  387,  vey,  5  De  Gex,  M.  k  G.  265;  Duke  of 

892.  Beaufort  r.  Neeld,  12  Clarke  ft  F.  248; 

^See  Tol.   1,    §§  432-460.     It   has  Bridges  v.   Longman,   24    Bear.   27; 

sometimes  been  said  by  writers  that  Meek  t.  Carter*  6  Week.  Bep.  862| 
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any  manner,  by  any  form  of  suit,  and  by  granting  any 
kind  of  relief  made  necessary  by  the  circumstauces  of 
the  particular  case.  Thus  the  relief  may  be  conferred 
by  a  suit  to  enjoin  the  prosecution  of  an  action  at  law 
brought  to  enforce  the  forfeiture,  or  to  enjoin  proceed- 
ings on  the  judgment  recovered  in  such  an  action,  or  to 
set  aside  the  forfeiture  itself,  or  to  redeem  from  it,  or  to 
obtain  several  of  these  remedies  in  combination.  In  all 
those  states  which  have  adopted  the  reformed  procedure, 
the  jurisdiction  may  be  exercised  and  the  relief  obtained, 
as  it  seems  to  me  upon  every  sound  principle  of  construe* 
tion,  by  means  of  an  equitable  defense  interposed  in  a 
legal  action  brought  to  enforce  the  forfeiture.* 

§  834.  3.  DefectiveExecationof  Powers.— This  subject 
has  already  been  treated  of,  and  the  ^grounds,  extent,  and 
limitations  of  the  peculiar  doctrine  have  been  explained.' 
It  is  unnecessary  to  repeat  the  observations  there  made. 
It  is  well  settled,  as  a  general  rule,  that  the  non-execution 
—  the  entire  failure  to  execute  —  of  a  mere  power  not  a 
trust  will  not  be  aided  in  eqi^ity.*    When,  however,  the 

Wheeler  r.  ConiL  Matnal  L.  Ins.  Co.,  the   tale.    Thia   deoirion   thonld   be 

S2  N.  T.  643,  669;  37  Am.  Bep.  694;  considered  in  oonneotion  with  the  dis- 

Giles  ▼.  Ansttn,  62  N.  T.  486;  Wit-  cnssion  in  f  439  {voL  1),  and  the  oases 

beck  T.  Van  Rensselaer,  64  N.  T.  27;  there  cited.    It  seems  to  be  opposed 

2  Hnn,  66;  4  Thomp.  k  0. 282;  Palmer  to  the  general  tendency  of  those  oases. 

T.  Ford,  70  ni.  369;  Orr  ▼.  Zimmer-  >  See  Giles  r.  Austin,  62  N.  Y.  486; 

man,  63  Ma  72;  Eveleth  T.  Little,  16  and  other  Ameriesn  cases  cited  in  the 

He.  374,   377;  Atkins  r.   Rison,   25  last  note;  also  see  Mieaell  t.  Globe  Ins. 

Ark.    138;    Bostwick   t.    StUes,    35  Ca,  76  N.  T.  116,  120,  and  Shaw  ▼. 

Conn.  195;  [Kopper  v.  Dyer,  69  Vt.  Repnblio  Ins.  Co.,  69  N.  Y.  286,  which 

477;  59  Am.  Rep.  742.]    In  Whelan  hold  that  when  a  life  policy  becomes 

▼.  Reilly,  61  Mo.  565,  a  deed  of  trust,  accidentally  forfeited,  tne  holder  need 

giTcn  in  place  of  a  morteage  to  secure  not  at  once  bring  an  equity  suit  for 

a  debt,  provided  that  3  tiie  interest  the  purpose  of  re-establishing  it;  but 

was  not  punctually  paid  as  it  became  may  tender  the  premiams  as  they  fall 

dne^  the  whole  principal  should  be  due,  and  then  sue  on  it  at  law  when 

due   and   payable,   ana   the    trustee  the  person  whose  Itfe  is  sssured  dies, 

might  sell.    The  debtor  made  default  >  See  ante,  §§  589,  590. 

in  paying  a  portion  of  the  interest  *  Toilet  ▼.  Toilet,  2  P.  Wms.  489; 

when  it  fell  due,  and  the  trustee  there-  1  Lead.  Gas.  Eq.,  4th  Am.  ed.,  365, 

upon  took  the  proper  steps  to  sell,  and  and  notes;    Arundell    ▼.   Phillpot,   2 

did  sell  in  the  reffular  manner.    Before  Vem.  69;  BnU  r.  Vardy,  1  Ves.  270; 

the    sale^   the    debtor   tendered    the  Johnson  ▼.  Gushing,  15  N.  H.  298;  41 

amount   of   interest   due  and  costs,  Am.  Dec.  694;  Lippencott  y.  Stokes, 

which  the  trustee  refused  to  accept,  6 N.J.  £q.  122;  Howards.  Garpenter, 

but  went  on  with  the  ssle.     Held,  11  Md.  259;  Lines  v.  Darden,  5  Fla. 

upon  these  facts,  that  the  debtor  could  51;  Mitchell  ▼.  Densoo,  29  Ala.  327; 

maintain  a  suit  in  equity  to  be  relieved  65  Am.  Dec.  403;  Wilkinson  v.  Getty, 

from  the  forfeiture,  and  to  set  aside  13  Iowa,  157;  81  AnL  Deo.  428L 
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party  clothed  with  such  a  mere  power,  by  a  deed|  settle- 
ment,  or  will|  has  attempted  and  begun  to  execute  it,  and 
the  execution  is  defective  through  accident  or  mistake,  or 
where  he  has  made  an  agreement  to  execute  it  which  is  re- 
garded as  a  kind  of  defective  execution,  equity  may  inter- 
pose its  aid  by  decreeing  a  complete  and  perfect  execution.' 
As  has  already  been  explained,  this  extraordinary  juris- 
diction is  only  exercised  on  behalf  of  classes  of  persons  who 
are  considered  as  possessing  a  certain  meritorious  or  moral 
consideration,  and  against  a  party  who  has  no  equally 
meritorious  equity.  Its  operation  is  confined  to  pur- 
chasers, including  mortgagees,  lessees,  and  creditors, 
wives,  legitimate  children,  and  those  to  whom  the  party 
executing  stands  in  loco  parentis,  and  charities;  it  does  not 
include  husbands,  illegitimate  children,  distant  relatives, 
nor  volunteers.'  As  to  the  defects  in  the  execution  of  a 
power  which  equity  will  thus  aid  and  complete  in  proper 
cases,  they  must  be  in  matters  of  form,  and  not  of  the 
very  substance  and  essence  of  the  power, —  such  as  the 
want  of  a  seal,  or  of  witnesses,  or  of  signatures,  or  omis- 
sions and  imperfections  in  the  limitations  of  the  prop- 
erty.^   The  doctrine  is  confined  to  powers  created  by  the 

1  Toilet  T.  Toilet,  2  P.  Wma.  489;  DoweU  t.  Dew,  1  Toange  ft  G.  345; 
1  Lead.  Gas.  Bq.,  4th  Am.  ed.,  365,  and  Haghes  ▼.  Wells,  9  Hare,  749;  Shan- 
notes;  GhapmaoT.  Gibson,  3  Brown  Gh.  non  v.  Bradstreet,  I  Schoales  &  L.  58; 
229;  Shannon  ▼.  Bradstreet,  1  Sohoales  Taylor  v.  Wheeler,  2  Vern.  564; 
As  L.  52,  63;  Sayer  v.  Sayer,  7  Hare,  Gampbell  ▼.  Leaoh,  Amb.  740;  Itiz- 
377;  and  see  ante,  §§  589,  590.  bey  v.  Eley,  2  Brown  Gh.  325;  Medwin 

s  See  ante,  §  589;  Toilet  v.  Toilet,  1  ▼.  Sandham,  3  Swanst  685;  Proby  t. 

Lead.  Gas.  Eq.  365,  and  notes;  Fother-  Landor,    28    Beay.    504;    Beatty   v. 

gill  T.   Fothergill,    Freem.   Gh.   256;  Glark,  20  Gal.  11;  Lore  v.  Sierra  etc 

Barker  v.  Hill,  2  Gh.  Rep.  113;  Beid  Ga,  32  Gal.  639,  653;  Thorp  ▼.  McGnl- 

y.  Shergold,  10  Yes.  370;  Pollard  ▼.  lum,  1    Gilm.  614;  Hoat  v.  Hont,  20 

GreenvU,  1  Gas.   Gh.    10;  Wilkes  t.  Ohio  St.  119;  Schenok  v.  EUingwood, 

Holmes,  9  Mod.  485;  Glifford  ▼.  Bnr-  3  Edw.    Gh.    175;   Pepper's  Will,  1 

lington,  2  Vern.  379;  Sneed  ▼.  Sneed,  Pars.  Gas.  436,  446;  Porter  v.  Tnrner, 

Amb.  64;  Bmoe  y.   Brace,  L.  R.  11  3  Serg.  &  R.  108,  114;  Dennison  y. 

Eq.  371;  Hervey  y.  Hervey,  1    Atk.  Goehring,  7  Pa.  St.  175;  47  Am.  Dea 

561;  Innes  y.  Sayer,  7  Hare,  377;  3  505;  Huss  y.  Morris,  63  Pa.  St.  367. 

Macn.  &  G.  606;  Attorney-General  y.  [See  also  Amerioan  Freehold  L.  Mfff. 

Sibthorp,  2  Russ.  &  M.  107;  Ellison  y.  Go.    y.   Walker,   31   Fed.   Rep.    103; 

Ellison,  6  Yes.  656;  Watt  y.  Watt.  3  Freeman  y.  Eaoho,  79  Va.  43.] 
Yes.  244;  Tudor  y.  Anson,  2  Yes.  Sr.        »  Toilet  y.  Toilet,  1  Lead.  Gas.  Eq. 

582;  Watts  y.  BuUas,  1  P.  Wms.  60;  365,  and  notes.     Where  a  power  was 

Affleck  y.  Affleck,  3  Smale  &  G.  394;  required  to  be  ezeonted  by  means  of 

La  re  Dyke's  Estate,  L.  R.  7  Eq.  337;  a  deed  or  other  instrument  inier  vitQtf 
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voluntary  act  of  persons  iu  willsi  deeds,  and  settlements;  it 
does  not  extend  to  those  created  and  regulated  by  statute. 
The  defective  execution  of  statutory  powers,  in  the  failure 
to  comply  with  the  prescribed  requisites,  cannot  be  aided 
by  equity.* 

§  835.    Powers  in  Trust  will  be  Enforced.  —  The  gen- 
eral rule  that  equity  refuses  to  aid  the  non-execution  of 
powers,  and  only  corrects  their  defective  execution,  relates 
only  to  bare,  naked,  or  mere  powers;  it  does  not  apply  to 
powers  coupled  with  a  trust.    Mere  powers  create  no  oh* 
ligation  resting  on  the  donee,  nor  any  right  in  a  person 
who  may  be  benefited  by  their  execution.    Powers  in  trust, 
or  coupled  with  a  trust,  like  any  other  trust,  are  impera- 
tive; they  create  a  duty  in  the  trustee,  and  a  right  in  the 
beneficiary.     Equity  will  not  suffer  this  right  of  the 
beneficiary  to  be  defeated,  either  by  accident  or  by  de- 
signs of  the  trustee,  and  will  therefore  carry  into  efiect 
the  intention  of  the  donor,  and  give  all  needed  relief  to 
the  beneficiary,  whenever  there  has  been  a  total  or  a 

mn  execation  of  it  by  a  will  is  a  defeat  be  some  writing  attempting  or  showing 

which  eqnity  will  aid:  Toilet  v.  ToUet»  an  intention  to  execnte:  Carter  ▼.  Car- 

1  Lead.  Gas.  Eq.  365,  and  notes;  bat,  ter,  Mos.  365;  Shannon  ▼.  Bradstreet, 

conTersely,  when  it  was  required  to  1  Schosles  As  L.  52;  Innes  v.  Sayer,  7 

be  executed  only  by  a  will,  an  exeou-  Hare,  377;  Oowell  ▼.  Dew,  1  Younge 

tion  by  an  absolute  deed  will  not  be  &  C.  345;  Vernon  v.  Vernon,  A.mb.  3; 

aided:  Beid  ▼.  Shergold,  10  Ves.  370;  Campbell  ▼.  Leach,  Amb.  740;  Wil- 

Adney  t.  Field,  Amb.  654.     The  de-  son  ▼.  Piggott,  2  Ves.  351;  Mitchell 

fecta  which  equity  majr  aid  consist  t.  Denson,  29  Ala.  327;  65  Am.  Dec. 

either  of  the  use  of  an  inappropriate  403;   Barr   v.    Hatch,   3   Ohio,    527. 

instrument,  although  it  is  duly  exe-  See  also,    on    the    general    doctrine, 

cated,  as  in  Toilet  t.  Toilet,  1  Lead.  Bradish  r.  Gibbs,  3  Johns.  Ch.  52:^, 

Gas.  Eq.  365,  and  notes;  In  re  Dyke's  550;    Long  r.  Hewitt^  44  Iowa,  363; 

Estate,   L.  R.   7  Eq.  337;  Garth  ▼.  Porter  v.  Turner,  3  Serg.  &  R.  108, 

Townsend,  L.  R.  7  £q.  220;  or  in  the  111,  114;  Bakewell  t.  Ogden,  2  Bush, 

improper  and  insufficient  mode  of  exe*  265;  Stewart  ▼.  Stokes,  33  Ala.  494; 

enting  an  appropriate  kind  of  instru-  73  Am.  Deo.  429;  Kearney  v.  Vaushan^ 

ment,  — as,  for  example,  omitting  a  50  Mo.  284;  [American  Freehold  Land 

teal:  Morse  r.  Martin,  34  BeaT.  MO.  Mortgage   Ca    ▼.   Walker,    31    Fed. 

SeePiattT.McCullough,!  McLean,  69,  Rep.  103;  Freeman  v.  Eacho^  79  Va» 

where  relief  was  refuMd  on  the  ground  43.  J 

tiiat  the  Hefect  was  inherent,  and  not        ^  Smith  r.  Bowes,  38  Md.  463;  Earl 

merely  formal.     In  order  to  admit  the  of  Darlington  ▼.  Pulteney,  Cowp.  260; 

sxeroise  of   the  jurisdiction  and    to  and  see  Stewart  ▼.  Stokes,  33  Ala. 

grant  relief,  there  must  be  something  494;  73  Am.  Dec  429;  Gridley's  Heirs 

more  than  a  mere  verbal  promise  to  v.    Phillips,  5  Kan.  349;  Kearney  t. 

tzeonte  the  power;  there  must  always  Vanghan,  50  Mo.  284. 
a  Bo*  Jon.  ^7t 
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partial  failure  to  execute  the  power  according  to  the 
terms  of  the  trust/ 

§  836.  4.  Judgments  at  Law.— Accident  is  also  one 
of  the  grounds  for  the  exercise  of  the  most  important  ju- 
risdiction with  respect  to  actions  and  judgments  at  law. 
Where  the  defendant  in  an  action  at  law  has  a  good  de- 
fense on  the  meritSi  which  he  is  prevented  by  accident 
from  setting  up  or  making  available  without  any  negli- 
gence or  inattention  on  his  part,  and  a  judgment  is  re- 
covered against  him,  equity  will  exercise  its  jurisdiction 
on  his  behalf  by  enjoining  further  proceedings  to  enforce 
the  judgment,  or  by  setting  it  aside  so  that  a  new  trial 
can  be  had  on  the  merits.'  In  many  states,  especially  in 
those  which  have  adopted  the  reformed  procedure,  this 
particular  relief  is  usually  obtained  by  means  of  a  motion 
for  a  new  trial,  and  the  necessary  occasions  for  a  resort 
to  equity  have  been  lessened;  the  equitable  jurisdiction, 
however,  has  not  been  abrogated  even  in  those  states,  and 
it  is  constantly  invoked  in  the  other  commonwealths. 

§  837.  6.  Other  Special  Instances.  —  There  are  other 
specific  instancesof  the  jurisdiction  which  must  be  referred 
to  accident  as  their  occasion.  It  will  be  sufficient  to  men- 
tion them  in  the  briefest  manner,  and  it  will  be  seen  that 
they  all  fall  under  the  general  principle  stated  in  the  intro- 
ductory paragraphs  of  this  section.  An  executor  or  admin- 
istrator will  be  relieved  in  equity  from  many  liabilities  aris- 
ing from  unforeseen  and  unexpected  circumstances  in  the 
nature  of  accidents,  where  he  has  acted  in  good  faith  and 
with  reasonable  care,  although  no  remedy  was  given  by 

1  Warneford  v.  Thompson,  3  Yes.  Grubb  r.  Kolb,  05  Oa.  630;  Robinson 

613;  Brown  v,  Higgs,  8  Ves.  661,  574;  ▼.  Wheeler,   61  N.  H.  384;  Craft  ▼. 

Gibbsv.  Marsb,  2  Met.  243,  251;  With-  Thompson.  61  N.  H.  636;  Holland  ▼. 

ers  ▼.  Yeadon,  1  Rich.  Eq.  324.  329;  Trotter,  22  Gratt.  136;  N.  Y.  etc  R. 

Norcum  v.  D'GEnch,  17  Mo.  98;  Thorp  R.  v.  flaws,  66  N.  Y.  175;  Richmond 

V.  McCullnm,  1  Gilm.  614,  625,  630.  Enquirer  v.  Robinson,  24  Gratt.  548; 

[See  also  §  1002.]  Shields  ▼.    McClnng,   6  W.    Va.  79; 

»  Cairo  etc.  R.  R.  ▼.  Titns,  27  N.  J.  [Buchanan  ▼,  Grigsa,  18  Neb.  121  (da- 

£q.  102;  Darling  v.  Baltimore,  51  Md.  fense  abandoned  by  mistake).]      See 

1;  Alford  v.  Moore,   15  W.  Va.  597;  Karl  of  Oxford's  Case,  1   Ch.  Rep.  1| 

Barber  v.   Rukeyser,   39    Wis.   590;  2  Lead.  Cas.  £q.,  4th  Am.  ed.,  1291. 

Thomason    v.   Fannin,   54   Ga,    361;  and  notes;  [also  post,  1 1364.] 
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the  common  law.  Thus  where  an  executor  or  administra- 
tor has  paid  debts  or  legacies  in  full,  supposing  the  assets 
were  sufficient,  and  it  turns  out  that  there  is  a  deficiency 
of  assets,  equity  will  grant  the  remedies  necessary  to  re- 
lieve him  from  the  legal  liability.'  In  another  class  of 
cases,  where  the  consideration  contracted  to  be  rendered 
in  return  for  the  payment  of  a  large  sum  of  money  en- 
tirely fails  from  accident,  and  where  the  dispositions  of 
the  principal  or  income  of  public  securities  directed  by 
will  to  be  made  among  successive  beneficiaries  become 
impossible  from  accident,  equity  has  interposed  for  the 
purpose  of  working  substantial  justice.'  Again,  if  a  party 
to  a  suit  in  equity  is  obliged  to  make  a  tender,  and, 
through  accident  or  mistake,  he  tenders  less  than  the  re* 
quired  amount,  the  relief  to  which  he  is  entitled  will  still 
be  conferred;  the  decree  will  be  so  shaped  as  to  be  con- 
ditional upon  his  paying  the  proper  sum.'  Other  instances 
which  are  partly  referable  to  accident  are  mentioned  in 
the  foot-note.* 

*  Edwards  t.  Freeman,  2  P.  Wms.  more  than  their  Just  proportion,  and 

435»  447;  Hawkina  ▼.  Day,  Amb.  160.  there  tnma  oat  to  be  a  defioiency  of 

See  also,  as  farther  illastratioos,  Jones  assets. 

V.  Lewis,  2  Ves.  Sr.  240;  Cloagh  v.  *  As  an  illastration  of  the  first  ease: 

Bond,  3  Mylne  As  O.  490;  Pooley  v.  If  a  minor  is  boand  as  an  apprentice, 

Ray,  1  P.  Wms.  355.    As  to  the  relief  and  pays  or  agrees  to  pay  a  la^e 

giyen  by  eqaity  to  an  nnpaid  legatee  preminm,   and   the   master   becomes 

against  other  legatees  who  have  oeen  iMinkrapt  before    the    apprenticeship 

paid  in  fall,  when  there  was  an  origi-  has  expired,  eqaity  will  relieve  the 

nal  deficiency  of  assets,  see  Orr  v.  disappointed  apprentice  by  apportion- 

Kaines,   2  Yes.   Sr.    194;    Moore    t.  ing  the  preminm:    Hale  v.  Webb,  2 

Moore,  2  Ves.  Sr.  596,  600;  Noel  ▼.  Brown  Gh.  78.    As  illnstrations  of  the 

Robinson,  1  Vem.  90,  94;  Edwards  ▼.  second  case:  If  an  annnity  is  directed 

Freeman,  2  P.  Wms.  435,  447;  Walcot  by  a  will  to  be  secured  by  an  invest- 

▼.  Hall,  2  Brown  Ch.  805.   The  specific  ment  in  pablic  stock,  and  an  invest- 

instances  mentioned  in  the  text  and  ment  is  made  sufficient  at  the  time 

note  have  certainly  become  obsolete  or  for  the  income  to  prodnce  the  amonnt 

been  abrogated  in  very  many  of  the  of  the  annnity,  and  afterwards  the 

states.    The  whole  snbjeot  of  admin-  stock  is  reduced  by  statafce  so  that  its 

istration  has,  to  a  great  extent,  been  income    becomes    insufficient,   equity 

regulated  by  statute  and  committed  to  will  relieve  the  annuitant  by  directing 

the  control  of  probate  courts.     These  the  deficiency  to  be  made  Qpby  the 

statutes  differ  in  their  details,   but  residuary  legatees:  Da  vies  r.  Wattier, 

most,  if  not  all,  of  them  define  the  1  Sim.  k  St.  463;  May  v.  Bennett^  1 

rights  and  liabilities  of  administrators,  Russ.  370;  for  another  illustration,  se« 

executors,  legatees,  and  creditors,  and  Hachett  v.  Pattle,  6  Madd.  4. 

prescribe  mcdes  of  proceeding,  under  '  Clark  v.  Drake,  63  Me.  354. 

the  cinsumstances  above  mentioned  in  *  The  well- settled  jurisdiction   for 

the  text,  via.,  where  some  legatees  or  the  adjustment  of  disputed  boundaries 

crediton  have  been  paid  in  full,  or  between  adjoining  proprietors  resta 
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SECTION  n. 

MISTAKE. 

AVALTSm. 

1 838.  Origin  and  pnrpota  of  thia  jorisdiolioik 

1830.  L   Definition. 

II 840-866.  IL   Various  kinda  of  miitakes  which  famish  mi  oooarioB  for  i^ 

Uef. 

11841-851.  First,    Mistakes  of  law. 

I  842.  The  general  rule  and  its  limitations. 

1 843.  Mistake  as  to  the  legal  import  or  effect  of  a  transaotioik 

M  844-861.  Particular  instances  in  which  relief  will  or  will  not  be  granted. 

1 845.  Reformation  of  an  instrument  on  account  of  a  mistake  of  law. 

I  846.  Mistake  common  to  all  the  parties:  mistake  of  a  plain  rale. 

1 847.  Mistake  of  law  accompanied  with  inequitable  oonduot  of  the 

other  party. 
I  848w    Same:  between  parties  in  relations  of  trust. 

1 848.  Belief  where  a  party  is  mistaken  as  to  his  own  existing  legal 

rights,  interests,  or  relations. 

1 850.  Compromises  and  voluntary  settlements  made  upon  a  miataka  as 

to  legal  rights. 

1 851.  Payments  of  money  under  a  mistake  of  law. 
II 862-856.    Second.     Mistakes  of  fact. 

I  853.  How  mistakes  of  fact  may  occur. 

I  854.  In  what  mistakes  of  fact  may  consist. 

1 855.  Compromises  and  speculative  oontraota. 

1 856.  Requisites  to  relief:  mistake  must  be  material  and  fraa  from 

culpable  negligence. 
H  857-867.    in.   How  mistake  may  be  shown:  when  by  parol  evidence. 

I  858.    Parol  evidence  in  general  in  cases  of  mistake,  fraud,  or  surprise. 
1 869.    In  suits  for  a  reformation  or  cancellation:  character  and  affect  of 

the  evidence. 
1 860.    Parol  evidence  in  defense  in  suits  for  a  apeciflo  performance. 
I  861.    Parol  evidence  of  mistake  on  the  plaintiff 'a  part  in  auita  for  a 

apecifio  performance:  EngUah  rule. 

pi^ly  upon  the  occasion  of  accident;  be  indoraed,  but  through  aoddent  or 

Wake  V.  Conyers,  1  Eden,  331;  2  Cox,  mistake  the  indoraement  is  omitted, 

860;  Miller  v.  Warmington,  1  Jacob  equity  will  comnel  tha  tranaferrer,  or, 

k  W.  484;  Perry  v.  Pratt,  31  Conn,  in  case  of  hia  death,  hia  executor  or 

433;  De  Veney  v.  Gallagher,  20  N.  J.  administrator,  to  affix  hia  indorsement, 

Eq.  83;  Norria's  Appeid,  64  Pa.   St.  at  the  auit  of  the  holder.     Thia  ia  in 

27o;  Tillmea  v.  Marah,  67  Pa.  St.  507;  fact  a  aimple  caae  of  reformation  and 

Wetherbee  v.  Dunn,  36  Cal.  249.   Thia  re-execution.  The  holder  ia  an  eauita- 

aubject  ia  discussed  in  a  subsequent  ble  assignee,  and  ia  entitled  to  obtain 

chapter.    Where  a  note  or  bill  of  ex-  a  full  legal  riffht  and  title:  Watkina  v» 

change  ia  tranaferred  and  intended  to  Maule,  2  Jacob  ft  W.  237»  242. 
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1801    8anM:  AnMrieaa  ral«:  mdeiiM  tdmUbla. 
f  Ml    BridMioo  of  •  parol  TarUtion  which  htm  been  part  porf ormod. 
n  864-867.    SfiEbot  of  the  statato  of  fraada  upon  tho  om  of  parol  oTidanoo  ia 

•qnitablo  aoita. 
§  866b    Two  cilaaiwia  of  oaaaa  in  whioh  tho  lua  of  parol  ovideiioo  may  bo 

affected  by  the  statute. 

1 866.  General  dootrinei  parol  OTidenoe  of  mlatake  or  fraud  admiwibU 

in  both  theae  eUwee  of  casea. 

1 867.  Okas  t.  Hnlbert:  ezamlnatioii  of  propoeed  Umitationfl  npon  ihia 

general  dootrine. 
M  868-871.    rv.  Inatancea  of  eqnitable  Jnrisdiotioa  oeoaaioned  bj  mJatakai 

1 868.  When  ezerdaed  by  way  of  defenae. 

1 868.    'By  way  of  afilrmatiTe  relief:  reoorery  of  money  paid  by  mi»> 

take, 
f  870.    Affirmative  relief:  reformation  and  cancellation. 
1 87L    Conditiona  of  fact  which  are  oooanona  for  affirmatlTe  raliafL 

§  838.    Origin  and  Purpose  of  This  Jurisdietioii.  -- 

From  the  time  when  jurisdiction  was  first  formally  dele* 
gated  to  the  chancellor  by  the  crown,  mistake  has  played 
a  most  important  part  as  the  occasion  of  equitable  rights 
and  duties,  and  for  the  exercise  of  the  jurisdiction  in 
awarding  equitable  remedies.  In  the  earlier  periods, 
when  the  domains  of  the  law  courts  and  of  the  court  of 
chancery  were  sharply  discriminated,  when  the  common- 
law  judges  were  not  influenced  by  equitable  notions,  this 
branch  of  equitable  jurisprudence  and  jurisdiction  con- 
sisted entirely  in  the  means  by  which  certain  parties 
were  prevented  from  holding  and  enjoying  legal  rights, 
and  certain  other  parties  were  relieved  from  the  burden 
of  legal  duties  and  liabilities,  which  had  originated  un- 
der a  mistake,  and  which  were  complete  and  unassailable 
at  law.  In  the  progress  of  time,  as  the  common  law  be- 
came more  and  more  conformed  to  equitable  principles, 
the  legal  tribunals  assumed  a  partial  cognizance  and 
gave  a  partial  relief  in  cases  involving  mistake.  All  the 
possible  modes  in  which  the  remedial  jurisdiction  occa* 
sioned  by  mistake  can  be  exercised  are  the  following: 
1.  Negatively,  as  a  ground  of  defense  either  in  actions  at 
law  or  in  suits  in  equity,  to  defeat  an  enforcement  of  and 
recovery  upon  either  legal  or  equitable  rights  of  action; 
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2.  Affirmatively,  as  a  ground  for  rescinding  a  transae- 
tioBy  and  restoring  tlie  mistaken  party  to  his  original 
position  by  means  of  an  appropriate  legal  ad;ion  and  a 
recovery  therein  of  money  or  property;  8.  Affirmatively, 
as  a  ground  for  the  equitable  relief  of  rescinding  a 
transaction,  or  canceling  an  agreement  or  other  written 
instrument;  4.  Affirmatively,  as  a  ground  for  the  equi- 
table relief  of  reforming  or  re-executing  a  written  instra* 
ment.  The  final  object  of  the  present  discussion  is  to 
ascertain  when  these  various  remedies  may  be  obtained 
in  equity;  and  incidentally  to  ascertain  when  and  to 
what  extent  some  of  them  may  be  conferred  by  courts  of 
law.  The  discussion  itself  will  be  conducted  under  the 
following  divisions:  1.  Definition;  2.  A  statement  of  the 
various  kinds  of  mistakes  both  of  law  and  of  fact  which 
do  or  do  not  furnish  an  occasion  for  relief,  with  an  ex* 
amination  of  the  equitable  conception  and  the  essential 
elements  of  a  mistake  in  order  that  it  may  be  a  ground 
for  the  exercise  of  jurisdiction;  8.  The  mode  of  showing 
a  mistake,  and  especially  how  far  may  parol  evidence 
be  resorted  to  for  the  purpose  of  showing  mistakes  in 
written  instruments;  4.  An  enumeration  of  the  instances 
and  forms  of  equitable  jurisdiction  and  reliefs  occasioned 
by  mistake. 

§  839.  I.  Deflnition.— It  is  very  difficult  to  formulate 
a  definition  which  shall  contain  the  essential  elements  of 
the  conception  as  distinguished  from  its  efifects,  and  which 
shall  accurately  discriminate  between  mistake  and  acci- 
dent on  the  one  side,  and  fraud  and  negligence  on  the 
other.  The  definitions  given  by  some  American  and 
English  text-writers  describe  the  efifects  of  mistake, — the 
consequences  resulting  from  it, — rather  than  its  essential 
features.^    It  was  shown  in  the  preceding  section  that 

^  Thus  Jadge  Story  says:  Mistake  of  Eqnity,  870;  and  h^  Kerr:  Fraud 

''is  some  nnintentioiial  cuU,  or  omis-  and  Mistake,  396.    This  definition  k 

sion,  or  error,  arising  from  ignorance,  erroneoas,  as  it  seems  to  me,  in  two 

surprise,  imposition,  or  misplaced  con-  most  important  particnlars:  1.  Itsnb- 

fidence":    £q.   Jur.,   sec.   110.     His  stitutes  the  consequences  of  the  thing 

language  is  copied  by  Snell:  Principles  in  place  of  the  thing  itself, — the  act  or 
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» 

accident  is  an  unexpected  occurrence  external  to  the  party 
affected  by  it;  and  its  operation  is  ordinarily  to  prevent 
that  party  from  doing  some  act  whereby  he  becomes 
subjected  to  a  liability  which  would  not  otherwise  have 
arisen.    Mistake,  on  the  other  hand,  is  internal;  it  is  a  men- 
tal  condition,  a  conception,  a  conviction  of  the  understand- 
ing,— erroneous,  indeed,  but  none  the  less  a  conviction, — 
which  influences  the  will  and  leads  to  some  outward  physi- 
cal manifestation.    Its  operation  is  ordinarily,  though  not 
always,  affirmative,  —  the  doing  of  some  act  which  would 
not  have  been  done  m  the  absence  of  the  particular  con- 
ception or  conviction  which  influenced  the  free  action 
of  the  will.^     Its  essential  prerequisite  is  ignorance.     It  is 
distinguished  from  fraud,  fraudulent  representations,  or 
fraudulent  concealments   by  the  absence  of  knowledge 
and  intention,  which  in  legal  fraud  are  actually  present, 
and  in  constructive  fraud  are  theoretically  present,  as 
necessary  elements.     It  is  also  distinguished  from  that 
inattention  or  absence  of  thought  which  are  inherent  in 
negligence.    The  erroneous  conception  or  conviction  of 
the  understanding  which  constitutes  the  equitable  notion 
of  mistake   has   nothing  in   common  with   negligence; 
equity  will  not  relieve  a  person  from  his  erroneous  acts 
or  omissions  resulting  from  his  own  negligence.'    Mis- 

omiision  done   through  mistake;   2.  nid  to  exist,  in  a  legal  sense,  where  a 

The  langnage  is  so  broad  that  it  not  person,  acting  npon  some  erroneous 

only  embraces  in  its  Tery  terms  acts  conviction,  either  of  law  or  of  fact, 

and  omissions  which  are  the  results  of  executes    some    instrument   or    does 

fraud,  but  it  fails  to  exclude  those  some  act  which  but  for  that  erroneous 

which  are  occasioned  through  negli-  conviction  he  would  not  have  executed 

genoe.      The    modem    commentators  or  done."    He  here  correctly  appre- 

npon  the  Roman  law,  who  have  gen-  hends  that  the  mental  condition — the 

enlly  investigated  the  nature  of  legal  *'  erroneous  conviction  **  —  constitutes 

relations  much  more  accurately  and  the  miitake,  and  not  the  act  done  in 

profoundly  than  the  common-law  writ*  pursuance  of  it. 

ers,  do  not  fall  into  this  error.     They  ^  This  analysis  is  not  a  mere  matter 

correctly  describe  mistake  as  essen-  of  words.     Upon  the  accurate  notion 

tially  a  mental  or  intellectual  condi-  of  what  is  essential  to  the  legal  con- 

tion  interfering  with  the  free  operation  ception  of  mistake  depends  the  an- 

of  the  will,  and  not  as  the  acts  or  swer  to  the  (Question,   When  may  a 

omissions  produced  by  that  condition,  person  be  relieved  from   the  oonse- 

Mr.  Haynes,  in  his  lectures  on  equity,  qunces  of  his  mistakes  of  law? 

gives  a  definition  which  much   more  *  Leuty  v.  Hillas,  2  De  Gex  &  J.  110, 

nearly  embodies  the  true  conception.  121;  Duke  of  Beaufort  v.  Neeld,  12 

fie  says  (p.  SO):   "Mistoke  may  be  JUrk  As  F.  248,  2S6;  WUd  v.  Hillas« 
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take,  therefore^  within  the  meaning  of  equity,  and  as  the 
occasion  of  jurisdiction,  is  an  erroneous  mental  condi* 
tion,  conception,  or  conviction,  induced  by  ignorance, 
misapprehension,  or  misunderstanding  of  the  truth,  but 
without  negligence,  and  resulting  in  some  act  or  omis- 
sion done  or  suffered  erroneously  by  one  or  both  the  par- 
ties to  a  transaction,  but  without  its  erroneous  character 
being  intended  or  known  at  the  time.    I  add  the  two  fol* 
lowing  definitions,  which  originally  appeared  in  the  pro- 
posed Civil  Code  of  New  York,  and  were  thence  adopted 
by  the  existing  Civil  Code  of  California,  because  they  em« 
body  the  essential  notions  which  I  have  attempted  to 
explain,  and  are  both  accurate  and  comprehensive:  '^  Mis- 
take of  fact  is  a  mistake  not  caused  by  the  neglect  of  a 
legal  duty  on  the  part  of  the  person  making  the  mistake, 
and  consisting  in,  —  1.  An  unconscious  ignorance  or  for- 
getfulness  of  a  fact,  past  or  present,  material  to  the  con- 
tract; or  2.   Belief  in  the  present  existence  of  a  thing 
material  to  the  contract  which  does  not  exist,  or  in  the 
past  existence  of  such  a  thing  which  has  not  existed/'^ 

28  L.  J.  Ch.  170;  Gregory  ▼.  WiUon,  290,  238;  70  A.in.  Deo.  406;  Elwell  t. 

9  Hare,  683,  689;  Drewry  v.  Barnes,  Chamberlain,  4  Boiw.  320.    Igmonmee: 

8  RnM.   94;    Bateman  ▼.   Willoe,   1  Bell  ▼.  Gardiner,  4  Man.  AG.    11;  4 

Sohoalee  &  L.  201;  Ware  ▼.  Harwood,  Seott  N.  R.  621;  Here  t.  Becher,  12 

14  Ves.  28,  31;  Stevens  v.  Praed,  2  Sim.  465;  East  India  Co.  t.  Donald,  9 

Yes.   619;   Stephenson  t.  Wilson,  2  Ves.  275;  East  India  Ca  t.  Nea^e,  5 

Vem.   325;   Trigge   r.    Lavall^   15  Yes.  173;  Cockins  r.  Pratt,  1  Yes.  Sr. 

MooreP.  C.C.270;MarqnisofBreadal-  400;  Briggs  r.   Vanderbil^  19  BarV. 

bane  v.  Marquis  of  Chandos,  2  Mvlne  222.  F*nyj^ulne$8:  Kelly  ▼.  Solari,  9 

&  C.  711,  719;  Henderson  ▼.  Cook,  4  Mees.  is  W.  54;  Lucas  v,  Worswick,  1 

Drew.  306;  Diman  ▼.  Providence  eto.  Moody  ft  jx.  293.  ^acfixuf.*  McCarthy 

R.  R.  Co.,  5  R.  1. 130;  Western  R.  R.  v.  Deeaix,  2  Russ.  k  M.  614;  Willan 

Co.  V.  Babcook,  6  Met.  346;  Wood  v.  ▼.  Willan,  16  Yes.  72;  East  L  Co.  v. 

Patterson,   4  Md.   Ch.  335;  Kite  ▼.  Donald,   9  Yes.   275;  East  I.  Co^  t. 

Lumpkin,  40  Ga.  506;  Lamb  ▼.  Harris,  Neave,  5  Yes.   173;  Durkin  v.  Craas- 

8  Ga.   546;    Capehart  t.   Mhoon,    5  ton,  7  Johns.  442.  Fad  present:  Brough* 

Jones  Ea.  178.  ton  r.  Hutt,  3  De  Gex  ft  J.  501;  &!- 

*  N.  Y.  Civil  Code  (proposed),  sec.  yer  ▼.   Clay,   7  Beav.   188;  Bore  v, 

762;  Cal.  Civil  Code,  sec.  1577.     The  Becher,  12  Sim.  465;  Cocking  ▼.  Pratt, 

authors  of  the  New  York  code  cite  the  1  Yes.  Sr.  400;  Huthmacher  ▼.  Harris's 

following  authorities  in  support  of  the  AdmV,  38  Pa.  St.  491.^  Subd.  2.  T^ing 

material  items  of  their  definition:    In-  whicJi  does  not  exist:  Hitchoock  t.  Gid- 

troductory  part.     Absence  of  neglect:  dings,  4  Price,  135;  Hastie  r.  Contn- 

U.  S.  Bank  ▼.  Bank  of  Georgia,    10  rier,  9  Ex.  102;  5  H.  L.   Ou.    673; 

Wheat.   333.     Subd.    1.    Unconscious:  Strickland  v.  Turner,  7  Ex.  208;  Coch- 

Kelly  ▼.  Solari,  9  Mees.  ft  W.  54;  Mc-  rane  v.  Willis,  L.  R.  1  Ch.  58;  Rheel 

Daniels  v.  Bank  of  Rutland,  29  Yt.  v.  Hicks,  25  N.  Y.  289;  Ketchom  v. 
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''  Mistake  of  law  constitutes  a  mistake  only  when  it  arises 
from,  —  1.  A  misapprehension  of  the  law  by  all  parties, 
all  supposing  that  they  knew  and  understood  it,  and  all 
making  substantially  the  same  mistake  as  to  the  law;  or 
2.  A  misapprehension  of  the  law  by  one  party,  of  which 
the  others  are  aware  at  the  time  of  contracting,  but  which 
they  do  not  rectify/'^  **  Mistake  of  foreign  law  is  a  mis* 
take  of  fact."* 

§  840.  II.  VariouB  Kinds  of  Mistakes  Which  Famish 
an  Occasion  for  Relief. — Under  this  most  important  head 
I  purpose  to  examine  more  in  detail  the  equitable  con- 
ception of  mistake;  to  ascertain  its  essential  elementSi  in 
order  that  it  may  be  the  ground  of  any  equitable  inter* 
position;  and  to  describe  the  various  kinds  of  mistakes, 
both  of  law  and  of  fact,  which  do  or  do  not  furnish  an  oc- 
casion for  relief.  We  are  met  at  the  outset  by  a  natural 
line  of  division.    A  party  may  enter  into  a  transaction 

Bank  of  Commeroa,  19  N.  T.  499,  602;  r.  Reed,  2  Barb.  Ch.  000;  Pitcher  t. 

Belknap  ▼.  Sealey,  14  N.  T.  143;  07  Tarin  PUnk  Koad  Co.,  10  Barb.  436; 

Am.  Dea  120;  Martiii  r.  McCormick,  Wake  r.  Harrop,  6  Hurl,  ft  N.  768. 

8  N.  Y.  831,  335;  Kip  t.  Monroe,  29  Sabd.  2t  Cooke  t.  Nathan,  16  Barb. 

Barb.  679;  Brings  ▼.  Vanderbilt,  19  342.     On  the  general  enbject  of  relief 

Barbb  222, 239;  Gkrdner  r.  Mavor  etc.,  in  equity  from  mistakea  of  law,  they 

26   Barb.  423;  Wheadon  ▼.  Olds,  20  refer,  in  addition  to  Stone  r.  Godfrey, 

Wend.    174;    Mowatt   r.    Wriffht,   1  6  De  Oex,  M.  &  O.  76,  90;  Bronghton 

Wend.  356,  360;  19  Am.  Deo.  608;  Al-  r.  Hutt,  3  De  Gex  ft  J.  501;  Evante 

len  ▼.  Mayor  etc.,  4  E.  D.  Smith,  404.  ▼.  Strode,  11  Ohio,  480;  38  Am.  Dec. 

Tkmg  whkh  hat  not  tadated:  Martin  ▼.  744;  Wheeler  ▼.  Smith,  9  How.  65; 

McCormick,  8  N.  T.  331,  335.    The  Champlin  v.  Laytin,  18  Wend.  407, 

aame  anthers  add:  "The  dkta  fonnd  422;  31  Am.  Dec.  382. 
in  some  caeae  to  the  effect  that  a  mie-        *  N.  Y.  Civ.   Code,   aeo.  764;  Cal. 

take  in  respect  of  matters  as  to  which  Civ.  Code,  see.  1579;  oitinff  McCormick 

the  party  had  '  means  of  knowledge '  t.  Gamett,  5  De  Gex,  M.  ft  G.  278; 

does  not  avoid  a  contract:  See  Mnt.  L.  Leslie  v.  Baillie,  2  Tonoffe  ft  C.  Ch.  91 ; 

Ins.    Co.   ▼.    Wager,   27    Barb.   354;  Patterson  v.  Bloomer,  35  Conn.  57;  95 

Clarke  r.  Dntcher,  9  Cow.  674;  Miloes  Am.  Dec.  218;   Haven  v.  Foster,  9 

T.  Duncan,  6  Barn,  ft  C.  671;  are  not  Pick.  112;  19  Am.  Dec.  353;  Bank  of 

sustained  by  the  decisions:  See  Allen  Chillicothe   v.   Dodse,   8  Barb.   233; 

V.  Mayor,  4  B.  D.  Smith,  404;  Kelly  Merchants' Bank  v.  Spalding,  12  Barb. 

V.  Solan,  0  Mees.  ft  W.  54;  and  hare  302.     It  shonld  be  added  that    the 

been  finally  overraled:  Townsend  v.  three  definitions   given  in  the  text 

Crowdy,  8  Com.  B.,  N.  S.,  477;  Bell  t.  occur  in  the  chapter  of  tiie  codes  which 

Gardiner,  4  Man.  ft  G.  11;  Dails  v.  treats  of  the  consent  necessary  to  the 

Lloyd,  12  Q.  B  531."  completion  of  a  contract,  so  that  they 

*  N.   T.   Civ.  Code,   sec.  763;  Cal.  primarily  relate  to  mistakes  in  con* 

Civ.  Code,  sec  1588.    The  authors  of  tracts;  they  may  be  readily  applied, 

the  New  York  code  cite,  in  support  of  however,   to   mistakes  in  any  other 

this  definition, — Snbd.    1:  Many  v.  transaction* 
Beekman  Iron  Co.,  9  Paige,  188;  Hall 
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altering  his  legal  relations  for  the  better  or  the  worse, 
with  full  knowledge  of  all  the  facts  connected  therewith, 
but  ignorant  or  mistaken  concerning  either  the  general 
law  of  the  land  governing  the  case,  or  concerning  his  own 
personal  legal  rights  affected  by  or  resulting  from  the 
transaction.  On  the  other  hand,  he  may  be  cognizant  of 
the  general  law  and  of  his  own  legal  rights,  but  be  igno* 
rant  or  mistaken  as  to  some  material  fact  of  the  transac- 
tion which  forms  an  important  factor  in  determining  hia 
action.  All  possible  mistakes  are  therefore  separated  into 
those  of  law  and  those  of  fact,  although  it  is  sometimes 
very  difficult  to  ascertain  in  a  particular  instance  whether 
the  mistake  is  purely  one  of  law,  or  is  of  law  and  of  fact 
in  combination.  As  the  cases  in  which  persons  are  re- 
lieved from  their  mistakes  of  law  are  somewhat  excep- 
tional, it  will  be  convenient  to  examine  them  first  in 
order. 

§  841.  First.  Mistakes  of  Law.  —  It  is  very  impor- 
tant to  form  an  accurate  notion  of  the  various  conditions 
included  within  this  general  term;  much  confusion  and 
apparent  conflict  of  opinion  have  resulted  from  a  failure 
to  recognize  these  distinctions.  Mistake  of  law  may  be 
an  ignorance  or  error  with  respect  to  some  general  rules 
of  the  municipal  law  applicable  to  all  persons,  which 
regulate  human  conduct,  determine  rights  of  property, 
of  contract,  and  the  like;  such  as  the  rules  making  cer- 
tain acts  criminal,  and  those  controlling  the  devolution, 
acquisition,  and  transfer  of  estates,  and  those  prescribing 
the  modes  of  entering  into  agreements.  On  the  other 
hand,  the  term  may  mean  the  ignorance  or  error  of  a 
particular  person  with  respect  to  his  own  legal  rights  and 
interests  which  are  affected  by  or  which  result  from  a 
certain  transaction  in  which  he  engages.  This  applica- 
tion of  the  term  may  present  two  entirely  different  con- 
ditions. The  person  about  to  enter  into  the  transaction 
may  be  ignorant  of  or  mistaken  about  his  own  antece- 
dent existing  legal  rights  and  interests  which  are  to  be 
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affected  by  what  he  does,  although  he  correctly  appre- 
lienda  and  fully  understands  the  legal  import  of  the 
transaction  itself  and  its  true  effects  upon  his  supposed 
legal  rights;*  or  the  person  may  be  correctly  informed 
as  to  his  existing  legal  rights,  interests,  or  relations,  and 
may  be  ignorant  or  mistaken  with  respect  to  the  legal 
import  of  the  transaction  in  which  he  engages,  and  its 
legal  effect  upon  those  rights,  interests,  or  relations.  Fi- 
nally, in  any  one  of  the  foregoing  instances  the  ignorance 
or  error  may  be  confined  to  one  party,  or  it  may  extend 
to  both  parties;  all  the  parties  may  alike  enter  into  the 
transaction  under  a  common  ignorance  or  error  concern- 
ing the  general  rules  of  the  law,  or  concerning  the  indi- 
vidual legal  interests  affected  by  or  resulting  from  it.  An 
ancient  and  familiar  maxim  of  the  common  law  is,  Igna* 
rantia  jvHa  rum  excuaat.  This  maxim  confessedly  has  its 
primary  application  to  cases  of  the  first  class  above  de- 
scribed,—  ignorance  or  error  concerning  the  general  rules 
of  law  controlling  human  conduct,  and  especially  in 
criminal  prosecutions.'  The  real  question  for  disqussion 
is,  How  far  does  it  apply  to  the  two  species  contained  in 
the  second  class,  —  mistakes  as  to  individual  legal  rights? 
The  principle  embodied  in  the  maxim  was  derived  from 
the  Roman  law;  little  aid,  however,  can  be  derived  from 
the  uncertain  and  conflicting  opinions  of  the  Roman  law 
jurists  and  commentators.* 

1  For  example,  a  person  about  to  It  will  be  found,  I  think,  that  a  great 
give  a  releaee  might  erroneously  sup-  majority  of  the  cases  in  which  mis- 
poee  that  he  held  only  a  life  estate,  takes  of  law  haye  been  relieved  be* 
while  in  fact  he  was  the  owner  in  fee;  long  to  this  species, 
and  might  know  that  the  legal  ooera-  'See  1  Plowd.  342,  per  Manwood, 
tion  of  the  conveyance  was  to  release  J.:  *'It  it  to  be  presumed  that  no  sub- 
all  the  interest  which  he  had.  Com-  ject  of  this  realm  is  miscognizant  of 
promises  are  the  most  common  illus-  the  law  whereby  he  is  governed.  Ig- 
tration  of  this  species,  when  the  par-  noranoe  of  the  law  excuseth  none." 
ties  correctly  understand  the  legal  *  In  the  digest,  title  De  Jurit  el 
effect  of  t^e  agreement  itself  which  /acti  ignormUiaf  the  general  rule  is 
they  make,  and  of  the  instruments  stated:  "Begula  eat,  juri$  qtUdem  ig- 
which  they  execute,  and  the  mistake  norcmtiam  cuique  fioeere,  /acti  vero  ^- 
oonsistaof  their  ignorance  or  error  as  noraa^am  nan  noeert^:  Big.,  xxii, 
to  the  nature  of  the  prior  legal  riffhts  tit.  vi.,  1,  9.  The  following  illustra* 
which  they  poesessed,  and  which  tney  tion  is  siven:  '*If  a  man  be  ignorant 
surrender  by  means  of  the  compromise,  of  the  deatb  of  a  kinsman  whose  es* 
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§  842.    The  General  Bole,  and  its  Limitations.  —  The 

doctrine  is  settled  that,  in  general,  a  mistake  of  law, 
pure  and  simple,  is  not  adequate  ground  for  relief. 
Where  a  party  with  knowledge  of  all  the  material  facts, 
and  without  any  other  special  circumstances  giving  rise 
to  an  equity  in  his  hehalf,  enters  into  a  transaction  affect> 

tate  it  to  be  administered,  time  shaU  equally   eminent,  among  whom  era 

not  ran  against  him  and  bar  his  daim  Vinnini»  Ulrio  Huber,  Mtthlenbnu^ 

to  inherit;  otherwise  if  he  be  aware  and  D'Agnessean,  hold  that  the  aeCaoa 

of  the  death  and  of  his  own  relation-  ean  be  maintained  in  all  oases  of  eirw, 

ship,  bnt  ignorant  of  his  own  right  to  whether  of  fact  or  of  law.     They  eea* 

inherit,  time  will  bar  his  claim,  because  tend  that  the  action  is  eminently  eqni- 

the  error  is  one  of  law."    The  digest  table,  and  oaa  be  defeated  onl^  by  a 

admitted  certain  classes  of  persons  to  defense  which  is   e<^aally  eqmtaUs; 

whom  relief  would  be  allowed  from  that  in  the  whole  titie  on  eomHA 

the  consequences  of  ignorance  or  error  hudAUi  in  the  dig^est,  there  is  no  text 

of  law,— Q«i&tM]9ermiMtfmes<ytM^;no-  confining  the  action  to  error  of  &c^ 

mr€," — namely,  women,  soldiers,  and  but  the  language  everywhere  speaks 

persons  under  the  age  of  twenty-five,  of  "  error "  generally;  and  that  the 

it  was  presumed  that  they  had  not  passages  in  the  code  which  eeem  to 

had    opportunities     to    become    ac*  confine  the  remedy  to  errors  of  (set 

quainted  with  the  law.    This  permis-  are  not  general  rules,  but  are  all  taken 

sion  was  not  universal;  they  were  not  from  imperial  "rescripts**  applicable 

allowed  to  allege  their  ignorance  as  only  to  special  cases  in  whico  a  nat- 

defense  for  acts  in  violation  of  roles  ural,  though  not  a  legal,  obligatioa  to 

based   upon    the  jtu   genUumf   since  make  the  payment  existed*  so  as  to 

these  rules  were  founded  upon  natural  afford  an  equitable  ground  for  retain- 

reason  and  equity,  and  were  appro*  ing   the   money.    This  reasoning  ia 

bended  ruUuraU  raikme,  and  did  not  certainly  very  powerfuL     A  similar 

require    any   special    knowledge   or  opinion,  based  entirely  upon  a  oom- 

stndy:    Dig.,   i^t   n^o.    The  ques-  parison  of    texts  in  the  digest  and 

tion  how  far  relief  may  be  given  for  code,  is  maintained  by  a  recent  French 

a  mistake  of  law  haa  given  rise  to  a  writer,  Professor  Demangeat^  in  his 

great  conflict  of  opinion  among    the  Cours    £Umentaire    du     Droit    Ro- 

modem  commentators  upon  the  Ro-  main  (voL  2,  pp.  870-872).     Savicny, 

man  law.    It  was  a  settled  doctrine  in  his  great  work  on  the  Roman  law, 

that  where  one,  through  error,   had  reaches  the    conclusion   that  money 

paid  what  was  not  due.  he  might  re*  paid  by  a  mistake  of  law  cannot  m 

cover  it  back  by  an  action  called  eofi'  recovered    back,    unless   it    caa    be 

dktio    indebUL     The    importance    of  proved  that  the  ignorance  was  exeos- 

this  action  is  shown  by  the  fact  that  a  able  under  the  circumstancee,  and  not 

whole  title  is  devoted  to  it  in  the  the    result    of    gross   negligence:    8 

digest  and  also  in  the  code.    A  text  Traits  de  Droit  Komain,  Append.  8^ 

of  the  code  seems  to  deny  restitution  sec.  35,  p.  415.    The  modern  £ur(^^»eaa 

where  the  money  has  been  paid  under  codes  based  upon  the  Roman  law  ex- 

an  error  of  law:  "  Quum  quis  Jus  ig^  hibit  the  same  diversity.    The  French 

norans  indebUam  peeuniam  solverit,  ee»-  and  the  Austrian  codes  permit  a  ra> 

mU   repetitio.     Per    ignorarUiam   enim  covery  of  monev  paid  under  a  mis- 

/acH  tatUum  repetUionem  indebUi  ioliUi  take  either  of  law  or  of   fact;    the 

eomptUrt  iXbi  noium  est":   Code,  lib.  Prussian  code  permits  it  only  when 

I.,  tit.  IS,  1.  10.     Upon  this  text  and  paid  through  a  mistake  of  faict:  See 

some  others,  certain  jurists,  including  Studies  in  Roman  Law,  by  Lord  Mao« 

Cujas,  Donellus,  Voet*  and    Pothier,  kenzie,  338-340;  2  Austin's  Lectures 

maintain  that  no  action  ever  lies  to  on  Jarisprudence,  168-170.    The  fore* 

recover  back  money  paid  by  mistake  going  rd^umi  shows  that  the  question 

of   law.    Another   class  of   writers,  is  one  of  great  and  inherent  du&cnlty. 
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Ing  liis  interests,  rights,  and  liabilities,  under  an  igno- 
rance or  error  with  respect  to  the  rules  of  law  controlling 
Uie  case,  courts  will  not,  in  general,  relieve  him  from  the 
consequences  of  his  mistake.'    The  reasons  are  obvious. 
The  administration  of  justice,  the  law  itself  as  a  practical 
system  for  the  regulation  of  human  conduct,  require  that 
some  fundamental  assumptions  should  be  made  as  postu- 
lates.    The  most  important,  perhaps,  of  all  these,  is  the 
assumption  that  all  persons  of  sound  and  mature  mind 
are  presumed  to  know  the  law.     If  ignorance  of  the  law 
were  generally  allowed  to  be  pleaded,  there  could  be  no 
security  in  legal  rights,  no  certainty  in  judicial  investi- 
gations, no  finality  in  litigations.     While  this  general 
doctrine  prevails  in  equity  as  well  as  at  law,  its  operation 

^  The  leading  case  of  Bilbie  ▼.  Lnm-  360;  Mellieh  r.  Robertson,  25  Vt.  603; 

ley,  2  Bast,  469,  fnrniehes  a  good  il-  Proctor  v.  Thrall,  22  Vt  262;  ShotweU 

lustration  of  the  general  rule  and  of  ▼.  Murray,  1  Jobna.  Ch.  512;  Lyon  v. 

its  reasons.    An  insurer,  with  knowl-  Richmond,  2  Johns.  Ch.  61,  60;  Storra 

edge  of  all  the  facts  which  destroyed  t.  Barker,  6  Johns.  Ch.  166;  10  Am. 

bis  liability  on  a  policy  of  insurance  Deo.  316;  Gilbert  y.  Gilbert,  9  Barb. 

which  he  had  signed,  but  in  ignorance  532;   Gamar  ▼.  Bird,  67  Barb.  277; 

of  the  legal  rights  resulting  from  those  Stoddard  ▼.   Hart,    23    N.    Y.   556; 

facts,  paid  the  amount  he  had  assured;  Hinchman  ▼.  Emans,  1  N.  J.  Eq.  100; 

and  afterwards  he  brought  an  action  Wintermutev.Snyder,  3K.  J.  Eq.489; 

to  reooTor  back  the  money  as  paid  Peters  ▼.  Florence,  38  Pa.  St.  194;  Good 

under  a  mistake.     The  court  held  that  ▼.  flerr,  7  Watts  ft  8.  253;  State  ▼. 

the  action  oould  not  be  maintained.  Reigart,  1  Gill,  1;  Daris  ▼.  Bagley,  40 

Lord  Ellenborough  said:  "  Every  man  Ga.  181;  2  Am.  Rep.  570;  Dill  v.  Sha- 

mnst  be  taken  to  be  cognizant  of  the  han,  25  Ala.  694;  60  Am.  Dec.  540; 

law;  otherwise  there  is  no  saying  to  Gwynn    ▼.    Hamilton,   29  Ala.    233; 

what  extent  the  ignorance  might  not  Lyon  v.  Sanders,  23  Miss.  530;  State 

be  oanied.    It  would  be  uived  in  al«  ▼.  Paup,  13  Ark.  129;  56  Am.  Dec. 

most  every  ease."    If  a  legafquestion  803;  McMurray  ▼.  Stb  Louis  etc.  Co., 

eonld  be  settled  by  numbers  of  judi*  33  Mo.  377;  Rochester  v.  Alfred  Bank, 

dal  dkta  expressed  in  the  most  general  13  Wis.  432;  80  Am.  Dec.  746;  Smith 

terms,  there  eould  be  no  doubt  of  the  .  v.  McDougal,  2  Cal.  586;  Kenyon  v. 

universality  of  the  doctrine  stated  in  Welty,  20  CaL  637;  81  Am.  Dea  137; 

the  test.    The  following  are  some  of  Bank  of  United  States  v.  Daniel,  12 

the  cases  by  which   it  ii  sustained:  Pet.    82;    Hunt    v.    Rousmanier,    8 

Snell  V.  Atlantic  Ins.  Ga,   98  U.  S.  Wheat.  174;  1  Pet  1;  2  Mason.  342; 

85;   Be  Give  v.  Healey,  60  Ga.  391;  Maiden  v.  Mentl,  2  Atk.  8;  Cann  v. 

Ottenheimer  v.  Cook,  10  Heisk.  309;  Cann,  1  P.  Wms.  723,  727;  Currie  v. 

Jenkins  v.  German  Luth.  Cong.,  58  Goold,  2  Madd.  163;  Smith  v.  Jackson, 

Oa.  125;  Hardigree  v.   Mitchum,  51  1  Madd.  618;  Goodman  v.  Sayers,  2 

Ala.  151;  Heavenndge  v.  Mondy,  49  Jacob  &  W.  249,  263;  Marshall  v.  Col- 

Ind.  434;  Gebb  v.  Rose,  40  Md.  387;  lett,  1  Tounge  &  C.  232;  Denys  v. 

Thurmond  v.  Clark,  47  Ga.  500;  Bled-  Shuckbnrgb,  4  Tounge  ft  C.  42;  Mellers 

■oe  ▼.  Nixon,  68  N.  C.  521;  Smith  v.  v.  Duke  of  Devonshire,  16  Beav.  252; 

Penn,  22  Gratt.  402;  Jacobs  v.  Mo-  Midland  Gr.  W.  Co.  v.  Johnson,  6  H. 

range,  47  N.  Y.  57;  Zollman  v.  Moore,  L.   Cas.  798;  [Allen  v.  Galloway,  30 

21  Gratt.  313:  Goltra  v.  Sanasack,  53  Fed.  Rep.  466;  Hamblin  v.  Biihop,  41 

Bl.  456;  Bryant  y.  Mansfield,  22  Me.  Fed.  Rep.  74.] 
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is  not  there  nniversal;  it  is  subject  to  modifications  and 
limitations;  equity  do€$  sometimes  exercise  its  jurisdiction 
on  the  occasion  of  mistakes  of  law.    If  the  mistake  of  law 
is  not  pure  and  simple,  but  is  induced  or  accompanied 
by  other  special  facts  giving  rise  to  an  independent 
equity  on  behalf  of  the  mistaken  person,  such  as  inequi- 
table conduct  of  the  other  party,  there  can  be  no  doubt 
that  a  court  of  equity  will  interpose  its  aid.    Even  when 
the  mistake  of  law  is  pure  and  simple,  equity  may  inter- 
fere.   The  difficulty  is  to  ascertain  any  general  criterion 
which  shall  determine  and  include  all  %uch  cases.     Many 
judges  have  attempted  to  formulate  a  criterion  for  all  in- 
stances of  pure  mistakes  of  law  which  will  be  relieved  in 
equity,  but  their  conclusions  are  conflicting,  and  none  is 
sustained  by  the  authority  of  judicial  decisions.     It  has 
been  said  by  judges  of  the  highest  ability  that  the  general 
doctrine  heretofore  stated,  and  embodied  in  the  maxim, 
Ignorantia  juris  non  excusat,  is  confined  to  mistakes  of  the 
general  rules  of  law, — the  first  class  of  mistakes  described 
in  the  preceding  paragraph;  that  it  has  no  application  to 
the  mistakes  of  persons  as  to  their  own  private   legal 
rights  and  interests,  —  the  second  class  before  described; 
that  **ju8f "  in  the  maxim,  denotes  the  general  law,  the  law 
of  the  country,  and  never  means  private  legal  rights.^ 

^  This  view  is  sapported  by  the  an-  ties  eonirad  under  a  tmOual  mUtaike  and 

thority  of  Lord  Westbary,  oertainly  misapprehension  as  to  their  relaUm  owf 

on«  of  the  ablest  judges  that  ever  sat  respective  rights,  the  result  ia  tiiat  tfast 

in  the  English  court  of  chancery,  and  agreement  is  liable  to  be  set  aside  as 

distinffuished  for  the  remarkable  grasp  having  proceeded  upon  a  common  mis- 

and  dear  enunciation  of  principles  in  take.     Kow,  that  was  tiie  oaao  with 

all  his  opinions.    In  Cooper  v.  Phibbs,  these  parties;  the  respondenti  beliavad 

L.  R.  2  H.  L.  149,  170,  he  said:  '*  In  themselves  to  be  entitled  to  the  prcm- 

such  a  state  of  things  there  can  be  no  erty,  the  petitioner  believed  that  be 

doubt  of  the  rule  of  a  court  of  equity  was  a  stranger  to  it^  the  mistake  is 

with  regard  to  the  dealing  with  that  discovered,  and  the  agreement  cannot 

agreement.    It  is  said  ignoranUa  fw^  stand."    It  is  proper  to  oboerre  that 

ris  haud  exeuecU;  but  in  that  maxim  although    Lord   Westbury's    genera! 

the  word  'Jus  *  is  used  in  the  sense  of  language  is    broad  enough  to  cover 

denoting  general  law,  —  the  ordinary  both  species  embraced  in  my  seeomd 

law  of  the  country.    But  when  the  class  as  described  in  the  preoeding 

word  'Jus'  is  used  in  the  sense  of  denot-  paragraph,  where  the  mistaae  is  oon* 

ing  a  private  right»  that  maxim  has  no  ceming  a  private  legid  right»  yet  the 

application.     Private  right  of  owner*  facts  to  which  he  applies  his  language 

ship  is  a  matter  of  fact;  it  may  be  the  fall  exclusively  under  the Jirst  epeciee 

result  also  of  matter  of  law;  but  ifpar*  of  that  clsm,  namely,  where  the  party 
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§  843.    mistake  as  to  the  Legal  Import  or  Effect  of  a 
Transaction. — That  this  rule,  as  suggested  hy  Lord  West- 
bury,  would  furnish  a  clear,  definitei  and  in  some  respects 
a  desirable  criterion  cannot  be  doubted;  but  it  is  not,  in 
its  full  extent,  sustained  by  authority;  indeed,  a  portion 
of  its  conclusions  is  directly  opposed  to  the  overwhelming 
weight  of  judicial  decisions.    The  rule  is  well  settled  that 
a  simple  mistake  by  a  party  as  to  the  legal  effect  of  an 
agreement  which  he  executes,  or  as  to  the  legal  result 
of  an  act  which  he  performs,  is  no  ground  for  either  de- 
fensive or  affirmative  relief.     If  there  were  no  elements  of 
fraud,  concealment,  misrepresentation,  undue  influence, 
violation  of  confidence  reposed,  or  of  other  inequitable 
conduct  in  the  transaction,  the  party  who  knew,  or  had 
an  opportunity  to  know,  the  contents  of  an  agreement  or 
other  instrument  cannot  defeat  its  performance  or  obtain 
its  cancellation  or  reformation  because  he  mistook  the 
legal  meaning  and  effect  of  the  whole  or  of  any  of  its  pro- 
is  mistaken  concerning  his  antecedent    veyances  were  ezecnted  carrying  out 
ezistine  legal  right  which  i«  to  be    thia  arrangement.     The  result  was,  of 
affectea  by  the  agreement  which  he    of  course,  that  the  plaintifi^  through  a 
makes,  and  not  concerning  the  legal    mistake  of  law,  conveyed  away  land 
import  of  the  agreement  itself.     The    which    clearly  belonged    to    himself, 
same  view  will    completely    explain    Discovering  his  error  sulMequently,  ha 
Lord  EJng's  decision  iu  the  celebrated    filed  a  bill  to  be  relieved.    Lord  Chan- 
case  of  Lansdowne  v.  lAnsdowne,  2    cellor  King  held  that  the  conveyances 
Jacob  &  W.  206;  Mos.  S64,  365;  al-    were  made  through  a  mi/Uake  and  fn«*- 
though  the  grounds  were  not  so  accn-    rejpresentation  of  the  law,  and  decreed 
rately    stated    by  him    as    by    Lord    that  they  should  be  surrendered  up 
Westbury.     The  facts  of  this  often-    and  canceled.    He  is  reported  to  have 
quoted  case  briefly  were:  The  plaintiff    said:  "The  maxim  of  law,  Ignorant 
was  the  only  son  of  the  «/<ies<  brother  of   juris  wm  exautUy   was,  in  regard  to 
a  deceased  intestate.    He  had  a  dis-    the  public,  that  ignorance  cannot  be 
pnte  with  his  uncle,  a  younger  brother    pleaded  in  excuse  of  crimes,  but  did 
of  the  deceased,  concerning  their  re-    not  hold  in  civil  cases."    This  dictum^ 
Bpective  rights  to  inherit  the  land  of    when  taken  literally,  is  much  too  broad, 
the  deceased.    It  was  agreed  by  them    and  is  clearly  incorrect;  but  the  real 
to  consult  a  schoolmaster,  one  Huffhes.     doctrine  lying  beneath  it,  and  what  the 
Hughes  went  for  instruction  to  a  book    chancellor  plainly  had  in  his  mind,  is 
called    the    Clerk's    Remembrancer,     identical  with  the  view  expressed  by 
and  there  found  the  law  laid  down    Lord  Westbury.   This  case,  as  it  seems 
that  "  land  could  not  ascend,  but  al-    to  me,  has  created  a  great  deal  of  un- 
ways  descended,"  and  he  thereupon    necessary  difficulty  and  criticism.     It 
informed  the  parties  that  the  land    falls  directly  within  the  first  species 
went  to    the    younger   brother,   the    of  my  second  class  of  mistakes,  and  is 
plaintiff's  uncle.     Upon  this  decision,     a  striking  example   of  th^t  species, 
the  plaintiff  and  his  uncle  agreed  to    See  also  Blakeniau  v.   Llakeman,  39 
share  th«  land  between  them,  and  con-    Conn.  320. 
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visions.  Where  the  parties,  with  knowledge  of  the  facts, 
and  without  any  inequitable  incidents,  have  made  an 
agreement  or  other  instrument  as  they  intended  it  should 
be,  and  the  writing  expresses  the  transaction  as  it  was 
understood  and  designed  to  be  made,  then  the  above  rule 
uniformly  applies;  equity  will  not  allow  a  defense,  or 
grant  a  reformation  or  rescission,  although  one  of  the 
parties — and  as  many  cases  hold,  both  of  them  —  may 
have  mistaken  or  misconceived  its  legal  meaning,  scope, 
and  effect.^    The  principle  underlying  this  rule  is,  that 

'The  oironmstances  mentioned  in  ity.  See  also  Gerald  v.  Elley^  45  lowi^ 
the  text  are  the  lame  aa  the  second  322;  Olenn  ▼.  Statler,  42  Iowa,  107; 
species  of  the  second  class  described  Kelson  v.  Davis,  40  Ind.  366;  Fellows 
before  in  §  841,  where  a  person  know*  ▼•  Heermans,  4  Lans.  230;  Moorman 
ing  oorrectly  his  existing  legal  rights  ▼.  Collier,  2Ki  Iowa,  138;  Hoover  ▼. 
and  relations  is  mistaken  as  to  the  Reillv,  2  Abb.  471;  Norris  v.  Laberee, 
leffal  import  of  the  transaction  in  58  Me.  260;  Kennard  v.  Geoi^e,  44 
which  he  engages,  and  of  its  legal  N.  H.  440;  Mellish  v.  Robertson,  25 
effect  upon  those  rights  or  relations.  Vt  603;  Pettes  v.  Bank  of  Whitehall, 
In  Powell  v.  Smith,  L.  R.  14  £q.  85,  17  Vt.  435;  Ooodell  ▼.  Field.  16  Vt 
00,  Lord  Romilly  accurately  states  448;  Molony  v.  Ronrke,  lOO  Mass. 
the  doctrine  of  the  text,  and  its  rea*  190;  Haven  v.  Foster,  9  Pick.  112;  19 
sons.  The  defendant  endeavored  to  Am.  Dec.  353;  Wheaton  v.  Wheaton, 
defeat  the  enforcement  of  an  agree-  9  Conn.  96;  Leavitt  v.  Palmer,  3  K.  Y. 
ment  to  give  a  lease,  on  the  ground  19;  51  Am.  Dec.  333;  Lanning  v.  Car- 
that  he  was  mistaken  as  to  the  legal  penter,  48  N.  Y.  408;  Pitcher  v.  Hen> 
meaning  and  effect  of  an  important  nessey,  48  N.  Y.  415;  Story  v.  Conger, 
provision.  The  master  of  rolls,  in  36  N.  Y.  673;  93  Am.  Dec.  546;  O^Don- 
overruling  the  defense,  said:  "All  neU  v.  Harmon,  3  Daly,  424;  Champ- 
those  cases  which  have  been  cited  on  lin  v.  Lay  tin,  18  Wend.  407;  31  Am. 
the  argument  are  cases  where  there  Dec.  382;  Crosier  ▼.  Aoer,  .7  Ptuge^ 
was  either  a  dispute  or  doubt  as  to  the  137;  Hall  v.  Reed,  2  Barb.  Ch.  500; 
thing  sold,  or  where  the  words  of  the  Dupre  v.  Thompson,  4  Barb.  279;  Bent- 
agreement  expressed  certain  things  in  ley  v.  Whittemore,  18  N.  J.  Eq.  366; 
an  ambiguous  manner,  which  might  Hawralty  v.  Warren,  18  N.  J.  Eq. 
be  misunderstood  by  one  of  the  par-  124;  90  Am.  Dec.  613;  Dnrant  t.  Ba- 
ties.  [In  such  cases  a  decree  for  per-  cot,  13  N.  J.  Eo.  201;  Garwood  t.  El- 
formance  might  be  refused,  because  it  dridge,  2  N.  J.  £q.  145;  34  Am.  Dec 
did  not  appear  with  sufficient  certainty  195;  Wintermute  v.  Snyder,  3  K.  J. 
loAa^theparties  had  agreed.]  But  here  Eq.  489;  Light  v.  Li^ht,  21  Pa.  Stw 
the  words  of  the  agreement  are  quite  407;  Rankin  v.  Mortimere,  7  Watts, 
certain,  and  the  only  thing  that  was  372;  McElderry  v.  Shipley,  2  Md.  25; 
not  understood  was  the  le^  effect  of  56  Am.  Dea  703;  Showman  ▼.  Miller, 
certain  words  which  it  contain'ed.  6  Md.  479;  Watkins  v.  Stockett,  6 
Now,  that  is  no  ground  of  mistake  at  Har.  &  J.  435;  Alexander  v.  Newton, 
all.  Itiaa  quuUon  upon  the  eotuirvC'  2  Gratt.  266;  Dill  v.  Shahan,  25  Ala. 
Hon  of  an  agreement  agreed  to  by  694,  702;  60  Am.  Dec.  540;  Clayton 
everybody  concerned."  Hunt  v.  Rous-  v.  Freet,  10  Ohio  St  544;  Evants  v. 
manier,  8  Wheat.  174,  1  Pet.  1,  is  the  Strode,  11  Ohio,  480;  38  Am.  Dea  744; 
leading  American  case  upon  this  phase  McNaughten  v.  Partridge,  11  Ohiob 
of  the  doctrine,  in  which  the  rule  and  223;  38  Am.  Dec  731;  Martin  v« 
its  limitations  are  most  carefully  ex-  Hamlin,  18  Mich.  354;  100  Am.  Dee. 
amined;  and  the  decision  has  been  181;  Barnes  v.  Bartlett,  47  Ind.  98; 
regarded  as  one  of  the  highest  author-  Heavenridge  v.  Mondy,  49  Ind.  434; 
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eqaitj  will  not  interfere  for  the  purpose  of  carrying  out 
an  intention  whieh  the  parlies  did  not  have  when  they  en* 
tered  into  a  transaction,  but  which  they  might  or  even 
would  have  had  if  they  had  been  more  correctly  informed 
as  to  the  law,  —  if  they  had  not  been  mistaken  as  to  the 
legal  scope  and  effect  of  their  transaction.  If  an  agree- 
ment or  written  instrument  or  other  transaction  ex- 
presses the  thought  and  intention  which  the  parties  had 
at  th^  time  and  in  the  act  of  concluding  it,  no  reliefy 
affirmative  or  defensive,  will  be  granted  with  respect  to 
ity  upon  the  assumption  that  their  thought  and  intention 
would  have  been  different  if  they  had  not  been  mistaken 
as  to  the  legal  meaning  and  effect  of  the  terms  and 
provisions  by  which  such  intention  is  embodied  or  ex- 
pressed, even  though  it  should  be  incontestably  proved 
that  their  intention  would  have  been  different  if  they 
had  been  correctly  informed  as  to  the  law.  These  rules 
are  settled  with  perfect  unanimity  where  one  party  has 
been  mistaken  in  such  a  mannei^;  they  are  also  applied 
by  very  many  cases  where  the  same  mistake  is  common 
to  both  the  parties. 

§  844.  Particular  Instances  in  Which  Belief  will  or 
will  not  be  Granted. — Firmly  settled  as  are  the  foregoing 
general  rules,  it  is  equally  well  settled  that  there  are  par- 
ticular instances  in  which  equity  will  grant  defensive  or 
affirmative  relief  from  mistakes  of  law  pure  and  simple, 
as  well  as  from  those  accompanied  by  other  inequitable 
incidents.  The  only  difficulty  consists,  as  has  already 
been  mentioned,  in  drawing  any  sharply  defined  lines  by 

Wood  T.  Price,  46  BL  439;  Adama  T.  30;  Mildmay  ▼.  Hanserford,  2  Vera. 

Kobertaon,  37  HI.  45;  MoDtgomery  ▼•  243;  Irnham  v.  Child,  1   Brown  Ch. 

Shockey,  37  Iowa,  107;  Beaton  ▼.  Fry-  92;  Gibbons  ▼.  Canot,  4  Ves.  840,  849; 

berger,  38  Iowa,  185,  190,  201;  Hearst  Marqais  of  Townshend  ▼.  Staugroom, 

▼.  Fujol.  44  Cal,  230;  Great  West  R*y  6  Ves.  328,332;  Price  ▼.  Dyer,  1 7  Ves. 

▼.  Cripps,  6  Hare,  91;  Croome  ▼.  Led*  356;  [Rector  v.  Collins,  46  Ark.  167; 

iard,  2  Mylna  k  K.  251:  Cockerell  v,  55  Azn.  Rep.  571;  Hicks  ▼.  Coody,  49 

Cholmeley,  1  Ruse,  ft  M.  418;  Mar-  Ark.   429;    Corrigan  ▼.  Tiemay,   100 

shall  ▼.  Collett,  1  Yonnge  ft  C.  232,  Mo.   276;  Wilson  ▼.  McLaughlin,  11 

238;  PoHan  v.  Ready,  2  Atk.  587,  591;  Col.  465;  Kelly  v.  Tomer,  74  Ala.  513; 

Stocklay  ▼.  Stockley,  1  Vea.  ft  R  23^  Caldwell  y.  Depew,  40  Minn.  628.] 
2EQ.JUB.— 74 
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which  all  these  instances  may  be  accurately  determined.' 
I  shall  endeavor  to  state  those  conclusions  which  seem  to 
be  based  upon  principle  as  well  as  sustained  by  authority; 
although  it  must  be  conceded  that  no  results  can  be 
reached  which  shall  represent  the  unanimous  concurrence 
of  decisions  and  dicta.  It  is  certain,  howeveri  that  no 
mistake  of  law  will  be  relieved  from  unless  it  is  material, 
and  the  court  is  certain  that  the  conduct  of  the  parties 
has  been  determined  by  it.' 

§  845.  Reformation  of  an  Instmment  on  Account  of  a 
Mistake  of  Law.  —  The  first  instance  which  I  shall  men- 
tion is  closely  connected  with  the  doctrine  stated  in  the 
last  paragraph  but  one.  It  was  there  shown  that  if  an 
agreement  is  what  it  was  intended  to  be,  equity  would 
not  interfere  with  it  because  the  parties  had  mistaken  its 
legal  import  and  effect.  If,  on  the  other  hand,  after  mak- 
ing an  agreement,  in  the  process  of  reducing  it  to  a  writ- 
ten form  the  instrument,  by  means  of  a  mistake  of  law, 
fails  to  express  the  contract  which  the  parties  actually 
entered  into,  equity  will  interfere  with  the  appropriate 
relief,  either  by  way  of  defense  to  its  enforcement,  or  by 
cancellation,  or  by  reformation,  to  the  same  extent  as  if 
the  failure  of  the  writing  to  express  the  real  contract  was 
caused  by  a  mistake  of  fact.  In  this  instance  there  is  no 
mistake  as  to  the  legal  import  of  the  contract  actually  made; 
but  the  mistake  of  law  prevents  the  real  contract  from 
being  embodied  in  the  written  instrument.  In  short,  if 
a  written  instrument  fails  to  express  the  intention  which 
the  parties  had  in  making  the  contract  which  it  purports 
to  contain,  equity  will  grant  its  relief,  affirmative  or  de- 
fensive, although  the  failure  may  have  resulted  from  a 
mistake  as  to  the  legal  meaning  and  operation  of  the 
terms  or  language  employed  in  the  writing.    Among  the 

.  ^  Rogers  ▼.  Ingham,  L.  R.  S  Gh.  frey,  6  De  Oez,  M.  ft  G.  76,  90,  per 

Biv.  351,  355,  356,  per  James,  L.  J.;  Turner,  L.  J.;  Bronghton  ▼•  Hatl^  3 

5.  358,  per  Mellish,  L.  J.;  Ex  par&  De  Gex  ft  J.  50],  604. 

ames,  L.  R.  9  Ch.  609;  Bullock  ▼.  *  Stone  v.  Godfrey,  6  De  Gez,  M.  ft 

Downes,  9  H.  L.  Gas.  1;  Stone  v.  Gk>d-  G.  76,  90,  per  Tumar,  I*  J. 
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ordinary  examples  of  such  errors  are  those  as  to  the  legal 
effect  of  a  description  of  the  subject-matter,  and  as  to  the 
import  of  technical  words  and  phrases;  but  the  rule  is 
not  confined  to  these  instances.^ 

§  846.  Mistakes  Common  to  All  the  Parties — Ulstake 
of  a  Plain  Bole.  —  It  has  been  said  that  whenever  a  mis- 
take of  law  is  common  to  all  the  parties,  where  they  all 
act  under  the  same  misapprehension  of  the  law,  and 
make  substantially  the  same  mistake  concerning  it,  this 
is  a  sufficient  ground,  without  any  other  incidents,  for 
the  interposition  of  equity.'  No  such  general  rule,  in 
my  opinion,  can  be  regarded  as  established,  or  even  sug- 
gested, by  the  weight  of  authority;  and  it  is  certainly 
contradicted  by  well-considered  decisions  of  most  able 
courts.'    It  will  be  found,  I  think,  that  the  instances  of 

*  Hani  ▼.  Rousmanier,   S  Wheat.  *  The   aaihon  of   the   Kew  York 

174;  1  Pet.  1;  Pitcher  v.  Hennesaey,  Ciril  Code  lay  down  thia  rale  as  tiia 

4S  N.  Y.  415;  Lanning  ▼.  Carpenter,  leading  element  in  their  de6nition  of 

48  N.  Y.  408;  0*Donnell  ▼.  Harmon,  "mistake  of  law,"  claiming  it  to  be 

3  Daly,  424;   Gillespie  v.   Moon,   2  declaratory  merely,  and  not  new  legis- 

Johns.  Ch.  685,  596;  7  Am.  Dec.  559;  lation:  See  arUe,  f  839.     In  support  of 

Canedy  v.  Marcy,  13  Gray,  373-377;  it  they  cite  Many  ▼.  Beekman  Iron 

Stedwell  ▼.  Anderson,  21  Conn.  139;  Co.,  9  Paige,  188;    Hall  v.  Reed,  2 

Hubs  ▼.  Morris,  63  Pa.  St  367;  Mo-  Barb.  Ch.  500.     Mr.  Kerr  also  states 

ser  ▼.  Libengnth,  2  Rawle,  428;  Cooke  the  same  rale  in  a  somewhat  more 

y.  Hnsband^  11  Md.  492;  Springs  ▼•  limited  form,  and  cites  in  its  snpport 

HarFen,  3  Jones  Eq.  96;  Larkins  r.  only  Cooper  v.  Phibbe,  Ia  R.  2  £L  L, 

Biddle,  21  Ala.  252;  Stone  ▼.  Hale,  149.     This  case  utterly  faOs  to  sustain 

17  AUu  567;  52  Am.  Dec.  186;  Clop*  any  such  conclusion.    The  decision  of 

ton  V.  Martin,  11  Ala.  187;  Clayton  v.  the  court  was  based  solelv  upon  an  as- 

Freeti   10   Ohio   St.   544;  Young  ▼.  mined  mistake  qffaeL    Thenead-note 

Miller,  10  Ohio,  86;  McNaughten  ▼.  correctly  states  the  rale  on  which  the 

Partiidffe,  11  Ohio,  223;  38  Am.  Dec  decision  was   placed:    **  Where    two 

731;  Worley  ▼.  Tnggle,  4  Bash,  168;  parties,  under  a  mUtake  qf  fact,  enter 

Smith  ▼.   Jordan,   13  Minn.  264;  97  into  an  agreement,"  equity  may  set 

Am.  Dec  232;  Sparks  v.  Pittman,  61  it  aside.     See  also  opmion  of  Lord 

Miss.   611;   Stockbridge  Iron  Co.  ▼.  Cranworth  (p.  164).    Lord  Westbary's 

Hudson    Iron    Co.,    107    Mass.    290;  opinion  dealt  with  the  mistake  as  one 

OUver  ▼.  Mut.  etc  Ins.  Co.,  2  Curt  of  law,  but  be  did  not  even  hint  at 

277;  [Minot  t.  Til  ton,  64  N.  H.  371;  any  such  rule,  and  reached  a  yer^  dif* 

Corrigan  ▼.   Tiemay,   100    Mo.   276;  ferent  conclusion,  as  already  explained: 

Cake  ▼.  Peet,  49  Conn.  501;  Shaw  v.  See  anU,  §  842. 

^(Villiama,  100  K.  C.  272;  Knight  ▼.  *  In  the  recent  case  of  Easlesfleld 
Glasscock,  51  Ark.  390;  Stafford  ▼.  ▼.  Marquis  of  Londonderry,  L.  R.  4 
Fetters,  56  Iowa,  484;  Denver  Brick  Ch.  Div.  693,  709,  the  court  of  appeal, 
etc  Mfg.  Co.  ▼.  McAllister,  6  CoL  so  far  from  recognizing  any  such  rule, 
261;  Lant's  Appeal,  96  Pa.  St.  279;  placed  their  decision  entirely  UDon  the 
40  Am.  Rep.  646;  Benson  y.  Markoe,  ground  that  both  parties  acted  under 
37  Minn.  30;  6  Am.  St.  Rep.  816;  but  a  common  misapprehension  and  mis- 
see  BLicks  V.  Coody,  49  Ark.  426.]  take  of  the  law,  and  therefore,  with* 


g  846  EQUITY  JUBISPRUDKNGB.  1172 

relief  where  the  mistake  of  law  was  mutaal  fall  tinder 
the  particular  rule  stated  in  the  last  preceding  para- 
graph. It  has  also  been  asserted,  as  a  general  criterion, 
that  where  the  mistake  is  concerning  a  clear,  unques* 
tioned,  unequivocal  rule  of  the  law,  a  court  of  equity  will 
relieve  the  party  from  its  consequences;  but  where  the 
mistake  is  concerning  a  doubtful,  obscure,  or  unsettled 
rule,  no  relief  will  be  granted.  In  the  first  place,  this 
proposition,  if  taken  as  a  general  rule,  is  directly  opposed 
to  the  fundamental  principle  upon  which  the  entire  doc- 
trine concerning  mistakes  of  law  is  based.  The  presump- 
tion that  every  person  knows  the  law  must  necessarily 
extend  to  all  rules  of  the  law  alike.  To  permit  a  distinc- 
tion between  rules  said  to  be  clear  and  those  claimed  to 
be  doubtful  would  at  once  open  the  door  for  all  the  evils 
in  the  administration  of  justice,  which  the  presumption 
itself  is  intended  to  exclude.  In  the  second  place,  the 
proposition  finds  no  support,  as  a  general  rule,  from  the 
decisions  of  authority.  All  the  cases  in  which  such 
language  was  originally  used  by  the  judges,  either  as  a 
dictum  or  as  the  ratio  decidendi,  were  cases  arising  upon 
family  compromises  and  settlements,  which,  as  will  ap- 
pear hereafter,  are  governed  by  special  considerations, 
whether  they  involve  mistakes  of  law  or  of  fact.  The 
rule,  so  far  as  it  may  be  called  a  rule,  has  a  very  restricted 
application,  and  cannot  be  raised  to  the  position  of  a 
general  criterion.'    There   are  undoubtedly   cases,    not 

out  other  oiroumstances,  equity  could  ine  it  to  cases  of  family  oompromiaes: 

not  relieve.     Undoubtedly,  in  many  Aaams's  Equity,  190.     The  important 

cases  where  equity  has  interfered  there  case  of  Stone  v.  (Godfrey,  5  De  Gex, 

has  been  a  mutual  mistake;  but  the  M.  &.  O.  76,  cited  in  the  notes  to  the 

interference  must  be  referred  to  some  American  edition  of  Adams  (ppb  38d, 

other  cause  than  the  mere  existence  387)  in  support  of  this  rule,  does  not 

of  that  fact.  even  allude  to  it.    It  will  be  found 

'Judge  Story  seems  to  lay  down  that  the  oases  referred  to-^at  least 

this  rule  as  one  of  the  most  prominent  the  original  authorities  — as  sosiain* 

and  important  means  for  determining  ing   such  a  general    proposition  are 

whether  equity  will  or  will  not  grant  either  cases  arising  upon  family  eom< 


relief:  Story's  Eq.  Jur.,  sees.  121-126.     promises,  in  which  judges  have  need 

"*s    lanffuage  appli< 
Equity,  371,  372.     Mr.  Adams  states    ticmar  facts  before  them,  and  explain* 


He  ii  followed  by  Mr.  Snell:  Sneirs    hmguage  applicable  only  to  the  par* 


the  proposition  in  a  guarded,  and  in    ing  why  the  settlement  in  oontroversy 
my  opinion  accurate,  maimer,  confin-    should  or  should  not  be  allowed  to 
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arising  out  of  family  compromises^  in  which  parties 
ignorant  or  mistaken  concerning  their  own  clear  legal 
rights  have  been  relieved;  but  these  will  all  find  another 
explanation  more  consonant  with  principle  than  the  fore- 
going alleged  general  rule. 

§  847.    Mistake  of  Law  Accompanied  with  Inequitable 
Conduct  of  the  Other  Party.  — Whatever  be  the  effect  of  a 
mistake  pure  and  simple,  there  is  no  doubt  that  equitable 
relief,  affirmative  or  defensive,  will  be  granted  when  the 
ignorance  or  misapprehension  of  a  party  concerning  the 
legal  effect  of  a  transaction  in  which  he  engages,  or  con- 
cerning his  own  legal  rights  which  are  to  be  affected,  is 
induced,  procured,  aided,  or  accompanied  by  inequitable 
conduct  of  the  other  parties.    It  is  not  necessary  that 
such  inequitable  conduct  should  be  intentionally  mislead- 
ing, much  less  that  it  should  be  actual  fraud;  it  is  enough 
that  the  misconception  of  the  law  was  the  result  of,  or 
even  aided  or  accompanied  by,  incorrect  or  misleading 
statements,  or  acts  of  the  other  party.    When  the  mistake 
of  law  is  pure  and  simple,  the  balance  held  by  justice 
hangs  even;  but  when  the  error  is  accompanied  by  any 

•tandy  or  eke  they  were  caeee  decided  their  differenoee  b^  dividing  the  stake 

upon  entirely  different  grounds,  and  between    them,    in    the    proportions 

not  involving  the  alleged  general  rale,  which  may  be  agreed  npon."     The 

^-  cases  in  which  the  rcUio  decidendi  vice-chancellor  is  clearly  referring,  in 

as  stated  by  the  conrt  did  not  in  the  this  language,  to  family  compromises, 

least  turn  upon  the  question  whether  and  is  not  Uying  down  a  general  rule 

the  misapprehended  rule  of  law  was  for  all  forms  of  mistakes  of  law.    See 

clear  or  doubtfuL    Of  the  first  class,  also  Clifton  v.  Gockbnm,  3  Mylne  & 

Nay  lor  v.  Winch«  1  Sim.  &  St.  656,  K.  76.     See  also,  on  the  subject  of 

564,  is  a  leading  and  striking  example,  doubtful  rules.  Freeman  v.  Curtis,  61 

It  was  a  suit  upon  a  family  compro-  Me.  140;  81  Am.  Dec  664;  Jordan  ▼. 

mise  which  had  been  entered  into  in  Stevens,  61  Me.  78;  81  Am.  Deo.  656; 

settlement  of  a  family  controversy  as  Reservoir  Co.  v.  Chase,  14  Conn.  123; 

to  the  construction  and  meaning  of  a  Champlin  v.  Lay  tin,  18  Wend.  407; 

will,    bir  John  Leach,  V.  C,  said:  31  Am.   Dec.   382;  6  Paige,    189;   1 

"If  a  party,  acting  in  ignorance  of  a  Kdw.  Ch.  467;  Cooke  v.  Nathan,  16 

plain  and  settled  principle  of  law,  is  Barb.  842;  Green  v.  Morris  etc.  R.  R., 

indnced  to  give  up  a  portion  of  his  12  N.  J.  £q.  165;  Cumberland  Coal 

indisputable  property  to  another  un-  Co.  v.  Sherman,  20  Md.    117;  Lam* 

der  the  name  oi  compromise,  a  court  mott  v.  Maulsby,  8  Md.  5;  Oarner  v. 

of  equity  will  relieve  him  from  the  Gamer,  1  Desaus.  Eq.  437;  Lowndes  v. 

effect  of  his  mistake.     But  where  a  Chisolm,  2  McCord  £q.  466;  16  Am. 

doubtful  question  arises,  such  as  this  Dec  667;  Mortimer  v.   Pritchard,  I 

question  of  construction  upon  the  will  Baii   'Eq,   605;    Hadon  v.    Ware,  16 

of  the  testator,  it  is  extremely  rea-  Ala.   149;  Moreland  v.  Atchison^  19 

sonable  that  parties  should  terminate  Tex.  303. 
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inequitable  conduct  of  the  other  party,  it  inclines  in 
favor  of  the  one  who  is  mistaken.     The  scope  and  limi- 
tations of  this  doctrine  may  be  summed  up  in  the  proposi- 
tion that  a  misapprehension  of  the  law  by  one  party,  of 
which  the  others  are  aware  at  the  time  of  entering  into 
the  transaction,  but  which  they  do  not  rectify,  is  a  suflB- 
cient  ground  for  equitable  relief.     A  court  of  equity  will 
not  permit  one  party  to  take  advantage  and  enjoy  the 
benefit  of  an  ignorance  or  mistake  of  law  by  the  other, 
which  he  knew  of  and  did  not  correct.     "While  equity 
interposes  under  such  circumstances,  it  follows  a  fortiori 
that  when  the  mistake  of  law  by  one  party  is  induced, 
aided,  or  accompanied  by  conduct  of  the  other  more  pos- 
itively inequitable,  and  containing  elements  of  wrongful 
intent,  such   as   misrepresentation,  imposition,  conceal- 
ment, undue   influence,  breach   of  confidence   reposed, 
mental  weakness,  or  surprise,  a  court  of  equity  will  lend 
its  aid  and  relieve  from  the  consequences  of  the  error. 
The  decisions  illustrating  this  general  rule  are  numerous, 
and  it  will  be  found  that  many  of  the  cases  in  which  re- 
lief has  been  granted  contained,  either  openly  or  im- 
plicitly,  some  elements  of  such  inequitable  conduct.* 

1  Fane  ▼.  Fane,  L.  R.  20  Ea.  698;  Light»  21  Pa.  St  407,  412;  Snyder  ▼. 

Gee  V.  Spencer,  1  Vem.  32;  Mildmay  May,  19  Pa.  St.  235;  Tyson  v.  Paas- 

T.  Hungerford,  2  Vern.  243;  Willan  v.  more,  2  Pa.  St  122;  44  Am.  Dee.  181; 

Willan,  16  Ves.  72,  82;  Ramsden  v.  Watts  v.  Cummins,   59  Pa.   St    84; 

Hylton,  2  Ves.  Sr.  304;  Cocking  v.  Phillips    ▼.    Hollister,   2   Cold.    269; 

Pratt,  1  Ves.  Sr.  400;  McCarthy  v.  Bryan  v.  Masterson,  4  J.  J.  Marsh. 

Decaix,  2  Russ.  &  M.  614;  Scholefield  225;  Hardigree  v.  Mitchum,  61  Ala. 

▼.  Templer,  Johns.  155,  166;  Coward  151;  Metropolitan  Bank  v.  Godfrey, 

▼.  Hughes,  1  Kay  &  J.  443;  Stnrge  v.  23  III.  679;  Cathcart  v.  Robinson,  5 

Sturge,  12  Beav.  229;  Broughton  v.  Pet   264,   276;  Wheeler  ▼.  Smith,  9 

Hutt,  3  De  Gex  &  J.  501 ;  In  re  Saxon  How.   55;    [Insurance    Companies  v^. 

etc.  Co.,  1  Be  Gex,  J.  &  S.  29;  2  Raden,  87  Ala.  311;  13  Am.  St  Rep. 

Johns.  &  H.  408;  Jordan  v.  Stevens,  36;  Keister  v.  Myers,  115  Ind.  31*2; 

51  Me.  78;  81  Am.  Dec.  556;  Freeman  Sands  v.  Sands,  112  HL  225;  Ramey 

V.  Curtis,   51  Me.  140;  81  Am.  i>ec.  ▼.   Allison,  64  Tex.   697.      See  also 

564;  Spnrr  v.  Benedict,  99  Mass.  463;  §  877.] 

Chestnut  Hill  etc  Co.  v.  Chase,  14  Cases  of  surprise:  Evans  ▼.  Uew- 
Conn.  123;  Woodbury  etc.  Bank  v.  ellyn,  2  Brown  Ch.  ]50;  1  Cox,  333; 
Charter  Oak  Ins.  Co.,  31  Conn.  517;  Pusey  v.  Desbonvrie,  3  P.  Wma.  315; 
Champlin  v.  Laytin,  18  Wend.  407,  Willan  ▼.  Willan,  16  Ves.  72,  81;  Or- 
422;  31  Am.  Dec.  382;  Rider  v.  Pow-  mond  ▼.  Hutchinson,  13  Ves.  47;  Mar- 
ell,  28  N.  Y.  310;  Green  v.  Morris  etc.  qnis  of  Townshend  v.  Stangroom,  6 
R.  R  Co.,  12  N.  J.  Eq.  165;  Whelen's  Ves.  328,  333,  338;  Clowes  v.  Higgin- 
Appeal,  70  Pa.  St  410,  425;  Light  T.  son,  1  Ves.  &  B.  524,  527;  FareweU  v. 
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§  848.  Same.  Between  Parties  in  Relations  of  Trust. 
—  A  particular  application  of  the  foregoing  rule  requires 
a  special  mention.  Where  an  ignorance  or  misappre- 
bension  of  the  law,  even  without  any  positive,  incorrect, 
or  misleading  words  or  incidental  acts,  occurs  in  a  trans- 
action concerning  the  trust  between  two  parties  holding 
close  relations  of  trust  and  confidence,  injuriously  affect- 
ing the  one  who  reposes  the  confidence,  equity  will,  in 
general,  relieve  the  one  who  has  thus  been  injured.  The 
relations  of  trustee  and  cestui  que  truat,  guardian  and 
ward,  and  the  like,  are  examples.  The  relief  is  here 
based  upon  the  close  confidence  reposed, — upon  the  duty 
of  the  trustee  to  act  in  the  most  perfect  good  faith,  to 
consult  the  interests  of  the  beneficiary,  not  to  mislead 
him,  and  not  even  to  su£fer  him  to  be  misled,  when  such 
a  result  can  be  prevented  by  reasonable  diligence  and 
prudence.* 

§  849.  Belief  where  a  Party  is  Mistaken  as  to  his  Own 
Existing  Legal  Bights,  Interests,  or  Belations.  —  Is  it  pos- 
sible to  formulate  any  general  rule  which  shall  be  a  crite- 
rion for  all  cases  of  relief  from  mistakes  of  law  pure  and 
simple,  and  without  other  incidental  circumstances,  which 
shall  be  sustained  by  judicial  authority,  and  which  shall 
furnish  a  principle  as  guide  for  future  decisions?  In  my 
opinion,  it  is  possible.  It  has  been  shown  that  where  the 
general  law  of  the  land  —  the  common  jus — is  involved,  a 
pure  and  simple  mistake  in  any  kind  of  transaction  can* 
not  be  relieved.  Also,  where  a  person  correctly  appre- 
hends his  own  legal  rights,  interests,  and  relations,  a 
simple  mistake  as  to  the  legal  effect  of  a  transaction  into 

Coker,  2  Mer.  363;  Cochrane  V.  Willis,  ^  Langstaffe  ▼.  Fenwick,    10   Vet. 

L.  K  1  Ch.  68;  Tyson  ▼.  Tyson,  31  405;   and  see  Cooke  ▼.   Kathan,    16 

Md.    134;  Jonea  v.   Mnnroe,  32  Ga.  Barb.   342;  Dill  ▼.  Shahan,   25  Ala. 

181;  Harney  ▼.  Charles,  46  Ma  167;  694;  60  Am.  Deo.   640;  Moreland  ▼. 

Carley  ▼.  Lewis,  24  Ind.  23.     Some  of  Atchison,    19   Tex.    303;    Ex   parte 

these  eases,  which  are  commonly  re-  James,  Ia  R.  9  Ch.  609,  614;  Davis  ▼. 

ferred  to  the  effect  of  surprise,  are  Morier,  2  Coll.  C.  C.  303;  [Tompkins 

mnoh  more  naturally  and   correctly  v.  Hollister,  60  Mich.  470;  Voltz  ▼. 

explained,  in  my  opinion,  by  the  doc-  Voltz,  75  Ala.  665;]  and  cases  dted 

trine  stated  in  §  849  of  the  text.  under  last  paragraph. 
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which  he  enters,  in  the  absence  of  other  determining  in- 
cidentSi  is  not  ground  for  relief.     There  is,  as  shown  in 
a  former  paragraph  (§  841),  a  third  condition.     A  person 
may  be  ignorant  or  mistaken  as  to  his  own  antecedent 
existing  legal  rights,  interests,  duties,  liabilities,  or  other 
relations,  while  he  accurately  understands  the  legal  scope 
of  a  transaction  into  which  he  enters,  and  its  legal  effect 
upon  his  rights  and  liabilities.     It  will  be  found  that  the 
great  majority,  if  not  indeed  all,  of  the  well-considered 
decisions  in  which  relief  has  been  extended  to  mistakes 
pure  and  simple  fall  within   this   class;  and  also,  that 
whenever  cases  of  this  kind  have  arisen,  relief  has  almost 
always  been  granted^  although  not  always  on  this  ground. 
Courts  have  felt  the  imperative  demands  of  justice,  and 
have  aided  the  mistaken  parties,  although  they  have  often 
assigned   as  the  reason  for  doing  so  some  inequitable 
conduct  of  the  other  party  which  they  have  inferred  or 
assumed.     The  real  reason  for  this  judicial  tendency  is 
obvious,  although  it  has  not  always  been  assigned.     A 
private  legal  right,  title,  estate,  interest,  duty,  or  liability 
is  always  a  very  complex  conception.    It  necessarily  de- 
pends so  much  upon  conditions  of  fact,  that  it  is  difficult, 
if  not  impossible,  to  form  a  distinct  notion  of  a  private 
legal  right,  interest,  or  liability,  separated  from  the  facts 
in  which  it  is  involved  and  upon  which  it  depends.     Mis- 
takes, therefore,  of  a  person  with  respect  to  his  own  pri- 
vate legal  rights  and  liabilities  may  be  properly  regarded, 
—  as  in  great  measure  they  really  are,  —  and  maybe  dealt 
with  as  mistakes  of  fact.     Courts  have  constantly  felt  and 
acted  upon  this  view,  though  not  always  avowedly.     Lord 
Westbury  openly  declares  that  such  misconceptions  are 
truly  mistakes  of  fact.     Some  very  instructive  remarks  of 
Sir  George  Jessel,  which  I  have  placed  in  the  foot-note, 
will,  with  a  slight  modification  of  his  language,  apply  to 
all  instances  involving  this  kind  of  error  or  ignorance.* 

1  Eagleafield  v.  Marquis  of  London-  representation  of  the  law  afifecting  a  per- 
derry,  L.  R.  4  Ch.  Div.  693,  702,  703.  son's  private  rights,  but  his  language. 
The  master  of  rolls  is  speaking  of  a  mis-    with  slight  change,  will  apply  to  al 
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A  general  rule  permitting  the  jurisdiction  of  equity  to 
relieve  from  mistakes  of  the  law  pure  and  simple,  in  all 
cases  belonging  to  this  species,  and  confining  its  operation 
to  them,  would  at  once  reduce  to  clearness,  order,  and 
certainty  a  subject  which  has  hitherto  been  confessedly 
uncertain  and  confused.  It  would  work  justice,  for^these 
kinds  of  errors  stand  upon  a  different  footing  from  all 
others,  and  justice  and  good  conscience  demand  their  re- 
lief; it  would  conform  to  sound  principle,  for  these  mis- 
takes are  in  part  essentially  errors  of  fact;  and  finally, 
it  would  explain  and  harmonize  many  decisions  of  the 
ablest  courts  which  have  hitlierto  seemed  almost  inex- 
plicable except  by  violent  and  unnatural  assumptions.     I 

cases  of  iffnorance  or  error  concerning  that  would  have  been  a  misrepreaenta- 
one*8  own  private  legal  interests.     In  tion  of  law.     But  the  single  fact  he 
my  opinion,  it  suggests  the  true  prin-  states  —  that  the  lady  is  unmarried  — 
ciple  upon  which  to  rest  the  action  of  is  a  statement  of  fact,  neither  more  nor 
the  courts  in  all  such  instances.     "  It  less;  and  it  is  not  the  less  a  statement 
was  put  to  me  that  this  was  a  misrep-  of  fact  that  in  order  to  arrive  at  it 
resentation  of  law,  and  not  of  fact,  yon  nrast  know  more  or  less  of  the 
....  Was  It  a  misrepresentation  of  law.    There  is  not  a  single  fact  con* 
law?    A  misrepresentation  of  law  is  nected  with  personal  statiu  that  does 
this:   when  you  state  the  facts,  and  not,  more  or  less,  involve  a  question 
state  a  conclusion  of  law,  sooi  to  dw-  of  law.    If  you  state  that  a  man  is 
tinguish  between  faucU  and   law.     The  the  eldest  son  of  a  marriage,  you  state 
man  who  knows  the  facts  is  taken  to  a  question  of  law,  because  you  must 
know  the  law;  but  when  you  state  know  that  there  has  been  a  valid  mar- 
that  as  a  fact  which  no  doubt  involves,  riage,  and  that  that  man  was  the  first- 
as  most  facts  do,  a  conclusion  of  law,  born  son  after  the  marriage,   or,  in 
that  is  still  a  statement  of  fact,  and  some  countries,  before.    Therefore,  to 
not  a  statement  of  law.     Suppose  a  say  it  is  not  a  representation  of  fact 
man  is  asked  by  a  tradesman  whether  seems  to  arise  from  a  confusion  of 
he  can  give  credit  to  a  lady,  and  the  ideas.     It  is  not  the  less  a  fact  because 
answer  is,   '  Tou  may;  she  is  a  single  that  fact  involves  some  knowledge  or 
woman  of    large  fortune.'    It    turns  relation  of  law.     There  is  hardly  any 
out  that  the  man  who  gave  that  an-  fact  which  does  not  involve  it.     If 
swer  knew  that  the  li^y  had  gone  you  say  that  a  man  is  in  possession  of 
through    the    ceremony  of    marriage  an  estate  of  ten  thousand  pounds  a 
with  a  man  who  was  believed  to  be  a  year,  the  notion  of  possession  is  a  legal 
married  man,  and  that  she  had  been  notion,  and  involves  knowledge  of  law; 
advised  that  the  marriage  ceremony  nor  can  any  other  fact  in  connection 
was  nnll  and  void,  though  it  htA  not  with  property  be  stated  which  does 
been  declared  so  by  any  court,  and  it  not  involve  such  knowledge  of  law. 
afterwards  turned  out  tiiey  were  iJl  To  state  that  a  man  is  entitled  to  ten 
mistaken, — that  the  first  marriage  of  thousand  pounds  consols  involves  aU 
the  man  was  void,  so  that  the  lady  sorts  of  law."    The  deeuioit  of  the  mas- 
was  married.     He  does  not  tell  the  ter  of  rolls  in  this  case  was  reversed  bv 
tradesman  all  these  facts,  but  states  the  court  of  appeal,  but  only  upon  a  dif- 
that  she  is  single.    That  is  a  state-  ferent  view  of  the  evidence  from  that 
ment  of  fact.     If  he  had  told  him  the  which  he  took,  and  without  in  the 
whole  story,  and  all  the  facts,  and  least  affecting  the  correctness  of  the 
udd,  '  Now,  yoa  see  the  lady  is  single, '  observations  which  I  have  quoted. 
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therefore  venture  to  formulate  the  following  general  rule 
as  being  eminently  just  and  based  on  principle,  and  fur- 
nishing a  simple  criterion  defining  the  extent  of  the  juris- 
diction.  The  number  of  decisions  which  support  it,  and 
which  it  explains,  is  very  great.  Wherever  a  person  is 
ignorant  or  mistaken  with  respect  to  his  own  antecedent 
and  existing  private  legal  rights,  interests,  estates,  duties, 
liabilities,  or  other  relation,  either  of  property  or  contract 
or  personal  8iat\ASf  and  enters  into  some  transaction  the 
legal  scope  and  operation  of  which  he  correctly  appre- 
hends and  understands,  for  the  purpose  of  affecting  such 
assumed  rights,  interests,  or  relations,  or  of  carrying  out 
such  assumed  duties  or  liabilities,  equity  will  grant  its 
relief,  defensive  or  affirmative,  treating  the  mistake  as 
analogous  to,  if  not  identical  with,  a  mistake  of  fact.'     It 

^  It  is  not  claimed  that  all  ^these  Broughton  v.  Hutt,  3  De  Qex  &  J. 

cases  were  avowedly  decided  opon  the  601,  504  (the  heir  of  a  stockholder  in 

above  rnle,  although  many  of  them  a  company,  the  shares  in  which  were 

seem  to  distinctly  recognize  it.    In  all  personal  estate,  supposing  himself  lia- 

of  them  the  error  was  of  the  kind  de-  ble  in  respect  of  hu  ancestor's  shares, 

scribed  in  the  text,  and  the  rule  will  gave  a  deed  of  indemnity  to  the  com- 

fnrnish  a  simple  reason  why  relief  was  pany.     This  deed  was  ordered  to  ba 

ffranted,  which  the  jadses  sometimes  canceled  on  the  ground  of  the  mistake, 

failed  to  do:  Cooper  v.  rhibbs,  L.  R.  which  was  treated  as  one  of  fact  aa 

2  H.  L.  149  (A,  being  ignorant  that  well  as  law);  InreSaxon  I*  Ins.  Co..  1 
certain  property  belonged  to  himself,  De  Gex,  J.  ft  S.  29;  2  Johns.  &  H.  406; 
and  supposmg  that  it  belonged  to  B,  McCarthy  ▼.  Decaix,  2  Rnss.  &  M. 
agreed  to  take  a  lease  of  it  from  B  at  614;  Clifton  v.  Cockburn,  3  Mylne  ft 
a  certain  rent.  There  was  no  fraud,  K.  76,  99;  Coward  v.  Hughes,  1  Kay 
no  unfair  conduct,  all  the  parties  ft  J.  443;  Sturge  v.  Sturge,  12  Bear. 
equally  knew  the  facts.  The  house  229;  Davis  v.  Morier,  2  Coll.  C.  C.  303; 
of  lords  set  aside  the  agreement  on  ao-  Denys  ▼.  Shuckburgh,  4  Yonnge  ft  C. 
count  of  the  mistake.  A  majority  of  42;  Reynell  v.  Sprye,  8  Hare,  222, 255; 
the  judges  called  it  a  mistake  of  fact.  Ramsden  v.  Hyiton,  2  Ves.  Sr.  304; 
Lord  Westbury  boldly  acknowledged  Qee  ▼.  Spencer,  1  Vem.  32;  Mildmay 
it  to  be  what  is  ordinarily  called  a  v.  Hungerford,  2  Vem.  243;  Naylor  v. 
mistake  of  law,  but  held  that  it  was  Winch,  1  Sim.  ft  St.  565;  Farewell  v. 
really  a  mistake  of  fact,  and  to  be  dealt  Coker,  cited  2  Mer.  353.  In  lUynell 
with  as  such.  The  mistake  was  clearly  v.  Sprye,  8  Hare,  222,  Wigram,  V.  C, 
one  to  which  the  term  "mistake  of  laid  down  the  rnle  in  complete  har- 
law  **  has  ordinarily  been  applied;  but  mony  with  the  positions  maintained 
it  as  clearly  possessed  the  elements  of  in  the  text:  "I  will  not  attempt  tode* 
a  mistake  of  fact.  The  decision  is  a  fine  the  cases  in  which  relief  u  givaa 
direct  authority  in  support  of  the  text);  on  the  ground  of  ignorance  or  mistime. 
Bingham  ▼.  Bingham,  1  Yes.  Sr.  126;  They  may,  however,  safel^r  be  diatin* 
Landsdowne  v.  Landsdowne,  2  Jacob  guished  from  cases  in  which,  donbts 
ft  W.  205;  Mos.  364;  Cocking  v.  Pratt,  having  arisen  as  to  the  rights  of  par^ 
1  Ves.  Sr.  400;  Pusey  v.  Desbouvrie,  ties,  an  arrangement  is  maide  for  com- 

3  P.  Wms.  315,  320;  Cann  t.  Cann,  1  promising  those  doubts.  Bat  if  parties 
P.  Wms.  723,  727;  Marquis  of  Towns-  are  ignorant  of  facts  on  which  their 
hend  y.  Stangroom,  6  Yes.  328,  332;  rights  depend,  or  erroneouify 
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slioald  be  carefully  observed  that  this  rule  bas  no  appli- 
cation to  cases  of  compromise^  where  doubts  have  arisen 
as  to  the  rights  of  parties^  and  they  have  intentionally 
entered  into  an  arrangement  for  the  purpose  of  compro* 
mising  and  settling  those  doubts.  Such  compromises, 
^vrhether  involving  mistakes  of  law  or  of  fact,  are  governed 
by  special  considerations. 

§  850.  Oompromises  and  Voluntary  Settlements  Made 
upon  a  Mistake  as  to  Legal  Bights.  —  Compromises,  where 
doubts  with  respect  to  individual  rights,  especially  among 
members  of  the  same  family,  have  arisen,  and  where  all 
the  parties,  instead  of  ascertaining  and  enforcing  their 
mutual  rights  and  obligations  which  are  yet  undetermined 
and  uncertain,  intentionally  put  an  end  to  all  controversy 
by  a  voluntary  transaction  in  the  way  of  a  compromise, 
are  highly  favored  by  courts  of  equity.  They  will  not  be 
disturbed  for  any  ordinary  mistake,  either  of  law  or  of 
fact,  in  the  absence  of  conduct  otherwise  inequitable, 
since  their  very  object  is  to  settle  all  such  possible  errors 

AcU  thfff  know  tho»e  rigJits,  and  deal  had  existed.  It  will  be  noticed  that 
with  their  property  accordingly,  not  there  was  no  ignorance  nor  error  as  to 
upon  the  principle  of  compromising  the  external  facts.  The  mistake  was 
doabts,  this  court  will  relieve  against  solely  as  to  the  lead  interest,  the  right 
sncb  transactions";  citing  Stockley  ▼.  of  property  held  by  A,  and  to  be  af« 
Stockley,  1  Yes.  &  K  23;  Harvey  v.  fected  by  the  conveyance.  This  mis« 
Cooke,  4  Rass.  34.  Blakeman  ▼.  take  was  clearly  one  to  which  the 
Blakeman,  39  Conn.  320,  is  directly  term  "mistake  of  law"  is  ordinarily 
in  point,  and  is  a  striking  illnstration.  applied,  and  yet  the  court  correctly 
A  right  of  way  had  Income  extin-  held  it  to  be  essentially  a  mistake  of 
gnished  by  the  purchase  of  the  servi-  fact,  and  dealt  with  it  as  such.  There 
ent  estate  by  A,  the  owner  of  the  could  be  no  more  admirable  an  illus- 
dominant  estate.  A  afterwards  con*  tration  of  the  remarks  of  Sir  G.  Jessel, 
veyed  the  dominant  estate  to  B  by  a  quoted  in  a  preceding  note.  See  also 
deed  which  granted  the  land  <<with  Whelen's  Appeal,  70  Pa.  St  410; 
its  privileges  and  appurtenances,"  but  Hearst  v.  Pujol,  44  Cal.  230;  Morgan 
did  not  in  express  terms  mention  the  ▼.  Dod,  3  Col.  551;  [Daniell  v.  Sin- 
right  of  way.  A  and  B  were  both  ig-  dair,  6  App.  Cas.  (Priv.  Conn.)  181; 
norant  of  the  legal  rule  under  which  Oeib  v.  Reynolds,  35  Minn.  331;  Ger- 
the  right  of  way  had  become  extin*  dine  v.  Menage,  41  Minn.  417;  Baldock 
gnished,  and  supposed  it  still  existed;  ▼.  Johnson,  14  Or.  642;  Blair  v.  Chi- 
and  the  price  paid  by  B  was  sufficient  caso  etc.  R.  R.  Co.,  89  Mo.  383.] 
to  cover  the  right  of  way.  Held,  that  Zmlman  v.  Moore,  21  Gratt.  313,  is 
a  court  of  equity  would  relieve  B  by  directly  conflicting.  If  the  position  of 
correcting  the  mistake.  The  court  the  text  is  correct,  it  cannot  be  sus* 
expressly  held  that  there  was  no  mis-  tained;  and  on  any  view  it  seems  op« 
take  as  to  the  legal  scope  and  effect  of  posed  to  the  weight  of  authority, 
the  deed,  since  its  terms  were  suffi-  English  and  American, 
dent  to  have  conveyed  the  way  if  it 
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without  a  judicial  controversy.    There  are,  indeed^  dida 
to  the  effect  that  a  party  will  be  relieved  from  a  compro- 
mise in  which  he  has  surrendered  property  or  other  rights 
unquestionably  his  own,  through  a  misconception   of  a 
clear  legal  rule,  or  an  erroneous  supposition  that  a  legal 
duty  rested  upon  him,  whereas  plainly  no  such  duty  ex- 
isted; but  the  decisions  show  that  these   dicta  must    be 
confined  to  circumstances  which  render  the  compromise 
itself  a  virtual  surprise,  or  to  cases  in  which  it  was  in- 
duced by  positive  inequitable  conduct  of  the  other  par- 
ties.*    Voluntary  settlements   are  so  favored  that  if  a 
doubt  or  dispute  exists  between  parties  with  respect  to 
their  rights,  and  all  have  the  same  knowledge,  or  means 
of  obtaining  knowledge,  concerning  the  circumstances 
involving  these  rights,  and  there  is  no  fraud,  misrepre- 
sentation, concealment,  or  other  misleading  incident,  a 
compromise  into  which  they  thus  voluntarily  enter  must 
stand  and  be  enforced,  although  the  final  issue  may  be 
different  from  that  which  was  anticipated,  and  although 
the  disposition  made  by  the  parties  in  their  agreement 
may  not  be  that  which  the  court  would  have  decreed  had 
the  controversy  been  brought  before  it  for  decision."    Of 

1  Naylor  ▼.  Winch,  1  Sim.  &  St.  555,  Ball  &  B.  176,  179;  Naale  v.  Neale,  1 

664;  Bingham  v.  Bingham,  1  Yes.  Sr.  Keen,  672;  Greenwood  v.  Greenwood, 

126;  and  see  Willan  v.  Willan,  16  Yes.  2  De  Qez,  J.  &  &  2S,  42,  per  Tnrner, 

72;Grossv.  Leber, 47  Pa.  St.  520;  Light  L.  J.;  Harvey  v.  Cooke,  4  Rasa.  34; 

▼.  Light,  21  Pa.  St.  407, 412;  Cabot  v.     Attwood  v. ,  5  Rass.  149;  Clifton 

Hasiiins,  3  Pick.  83;  Larkins  v.  Bid*  ▼.  Cockburn,  3  Mylne  &  K.  76;  Good 

die,  21  Ala.  252,  256.  ▼.  Herr,  7  Watts  &  8.  253;  Stab  ▼. 

*  StapiLton  ▼.  Stapilton,  1  Atk.  2;  2  Leis,  7  Watts,  43;  Shartel's  Appeal, 

Load.  Cas.  Eq.,  and  notes,  1675,  4th  64  Pa.  St.  25;  Wistar's  Appeal,  80  Pa. 

Am.  ed.;  Naylor  v.  Winch,  1  Sim.  &  St.  484;  Brandon  ▼.  Medley,  1  Jones 

St.  555;  Ex  parte  Lucy,  4  De  Gex,  M.  Eq.  313;  Bell  v.  Lawrence,  51  Ala.  160; 

&  G.  356;  Brooke  v.  Lord  Mostyn,  2  [Smith  ▼.  Tanner,  32  S.C.  259;  Gilliam 

De  Gex,  J.  &  S.  373;  Bullock  v.  Downes,  v.  Alford,  69  Tex.  267;  Wells  v.  "SeS, 

9  H.  L.  Cas.  1;  Stewart  v.  Stewart,  6  14  Or.   66;  Gormly  v.   Gormly,  130 

Clark  &  F.  911,  969;  Trigge  v.  Laval-  Pa.  St  467;  Hall  y.  Wheeler,  37  Minn, 

lee,   15  Moore  P.  C.  C.  270;  Parker  522.1      The  requirement  of  complete 

V.  Palmer,  1  Cas.  Ch.   42;  Baxendale  frankness  and  full  disclosure  applies 

V.   Scale,  19  Beav.  601;  Pickering  v.  with  especial  force  when  the  parties 

Pickering,  2  Beav.  31,  56;  Lawton  v.  stand  towards  each  other  in  any  prior 

Campion,  18  Beav.  87;  Heap  v.  Tonga,  existing  relation  of  trust  and  oonfi« 

9  Hare,  90;  Reynell  v.  Sprye,  8  Hare,  denoe:  See  Pnsey  v.  Deabouvrie,  3  P, 

222,  254;  Gordon  v.  Gordon,  3  Swanst.  Wms.  315;  Sturge  ▼•  Sturge,  12  Beav. 

400,  463;  Westby  v.  Westby,  2  Dru.  229. 
&  War.  502;  Leonard  v.   Leonard,  2 
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course,  there  most  not  only  be  no  representation,  imposi- 
tion,  or  concealment;  there  must  also  be  a  full  disclosure 
of  all  material  facts  within  the  knowledge  of  the  parties, 
whether  demanded  or  not  by  the  others.    In  the  words 
of  a  distinguished  judge:  ''  There  must  not  only  be  good 
faith  and  honest  intention,  but  full  disclosure;  and  with- 
out fall  disclosure,  honest  intention  is  not  sufficient/'    If 
these  requisites  of  good  faith  exist,  it  is  not  necessary 
that  the  dispute  should  be  concerning  a  question  really 
doubtful,  if  the  parties  bona  fide  consider  it  so;  it  is  enough 
that  there  is  a  question  Ibetween  them  to  be  settled  by 
their  compromise/    The  foregoing  rules  apply  to  all  cases 
of  compromise,  whether  the  doubtful  questions  to  be  set- 
tled relate  to  matters  of  law  or  of  fact/ 

§  851.  Payments  of  Honey  nnder  a  Mistake  of  Law.  — 
The  general  rule  stated  in  the  paragraph  before  the  last, 
concerning  mistakes  as  to  one's  own  private  legal  rights 
and  duties,  is  also  subject  to  another  important  limita- 
tion. It  is  settled  at  law,  and  the  rule  has  been  followed 
in  equity,  that  money  paid  under  a  mistake  of  law  with 
respect  to  the  liability  to  make  payment,  but  with  full 
knowledge,  or  with  means  of  obtaining  knowledge,  of  all 
the  circumstances,  cannot  be  recovered  back/    There  is 

1  Ex  iMurte  Laoy,  4  De  Gez,  M.  ftO.  166;  10  Am.  Deo.  316;  LiTermore  t. 

S66;  Neale  ▼.  Keale,  1  Keen,  672.  Peru,  55  Me.  469;  [OiUiam  ▼.  Alford, 

s  Keale  t.  Neale,  1  Keen,  672;  Wett-  69  Tex.  267;  Beard  ▼.  Beard,  25  W. 

by  ▼.  V^estby,  2  Drn.  k  War.  502;  and  Va.  486;  52  Am.  Rep.  21 9;  Shriver  v« 

■ee  inM<»  §  855,  and  oaaet  there  oited.  Qarriaoo,  90  W.  Va.  456;  Erkena  t. 

■BUbia   V,   Lnmley,   2  East,  469;  Nicolin,  39  Minn.  461.      In  Conneo- 

Rogert  ▼.  Ingham,  L.  B.  3  Ch.  Div.  tiout  the  mle  seems  to  be  otherwise, 

851,  356,  357;  Bate  v.  Hooper,  5  De  both  at  law  and  in  eqaity;  the  doctrine 

Qex,  M.  k  G.  338;  SUfford  y.  Stafford,  stated  in  §  84#  applies:  Mansfield  ▼. 

1  De  Goz  k  J.  193,  197;  Great  West-  Lynch,  59  Conn.  320;  citing  Northrop 

em  B'y  ▼.  Cripps,  6  Hare,  91;  Drewry  ▼.  Graves,  19  #onn.  548;  50  Am.  Dec. 

▼.  Barnes,  3  Rnss.   94;  Goodman  v.  264.]    If  the  doctrine  formulated  in 

Sayers,  2  Jacob  k  W.  249,  263;  Cnrrie  §  849  be  correct,  then  it  seems  that 

▼.  Goold,  2  Madd.  163;  Railroad  Co.  this  particular  mle  forbidding  the  re- 

▼.  Sontter,  13  Wall.  517,  524;  Bank  of  oorerv  back  of  money  paid  under  a 

United  States  ▼.  Daniel,  12  Pet  32;  mistake  of  law  it  based  upon  an  er- 

EUiott  T.  Swartont,  10  Pet  137;  Ha-  roneons  conception  of   the  principle 

▼en  T.  Foster,  9  Pick.  112;  19  Am.  which  shoald  govern  such  cases,  and 

Dee.  353;  Clarke  ▼.  Datcher,  9  Cow.  the  opinions  of  those  jurists  which  up- 

674;  Ege  t.  Koontz,  3  Pa.  St  109;  hold  the  right  of  recovery,  quoted  aii^ 

Shotwell  T.  Murray,  1  Johns.  Ch.  512,  in  the  note  under  §  841,  appear  to  be 

516;  Storrs  ▼•  Barker,  6  Johns.  Ch.  oorrect  in  principle.    This  rale  itself 
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an  exception,  as  in  the  case  of  compromises,  mrben  the 
erroneous  payment  is  induced  or  accompanied  \>y  a  vio- 
lation of  confidence  reposed,  lack  of  full  disclosure,  mis- 
representation as  to  liability,  or  other  similar  inequitable 
conduct.* 

§  852.    Second.  Mistakes  of  Facts.  —  The  general  doe- 
trine  is  firmly  settled  as  one  of  the  elementary  principles 
of  the  equitable  jurisdiction,  that  a  court  of  equity  will 
grant  its  affirmative  or  defensive  relief,  as  may   be  re- 
quired by  the  circumstances,  from  the  consequences  of 
any  mistake  of  fact  which  is  a  material  element  of  the 
transaction,  and  which  is  not  the  result  of  the  mistaken 
party's  own  violation  of  some  legal  duty,  provided  that 
no  adequate  remedy  can  be  had  at  law.     It  has  been  said, 
*'  No  person  can  be  presumed  to  be  acquainted  vdth  all 
matters  of  fact  connected  with  a  transaction  in  which  he 
engages.''    This  general  doctrine  is  applied   in  a  great 
variety  of  forms  and  under  a  great  variety  of  circum- 
stances.    It  presents  but  few  theoretical  difficulties;   its 
practical  difficulties  arise  from  its  application  to  particu- 
lar  instances  of  relief,   and   this   application   must  be 
largely  controlled  by  the  circumstances  of  each  case. 

§  853.  How  Mistakes  of  Fact  may  Occur.  —  All  mis- 
takes of  fact  in  agreements  executed  or  executory,  express 
or  implied,  must  be  concerning  either  the  subject-matter 
or  the  terms.  In  the  first  case,  the  terms  are  stated  accord- 
ing to  the  intent  of  both  the  parties,  but  there  is  an  error 
of  one  or  both  in  respect  of  the  thing  to  which  these  terms 
apply,  —  its  identity,  situation,  boundaries,  title,  amount, 
value,  and  the  like.  Such  a  mistake  may  relate  to  any 
kind  of  subject-matter,  and  may  occur  in  a  verbal  as  well 
as  in  a  written  agreement.  In  the  second  case,  the  mis- 
is  an  illustration  of  the  disinolination  30^;  Ex  parte  James,  K  R.  0  Ch.  609; 
of  equity  oonrts  to  depart  from  a  doo-  Rogers  v.  Ingham,  K  R.  3  Ch.  Dir. 
trine  settled  at  law,  when  the  rights  351,  356;  Pnsey  r,  Desbonvrie,  3  P. 
and  the  remedies  are  the  same  in  both  Wms.  315;  [Ex  parte  Simmonds,  L.  R. 
jurisdictions.  16  Q.  R  D.  308  (payment  to  an  officer 

^  Bingham  t.  Bingham,  1  Yes.  Sr.    of  the  conrt);  In  re  Opera,  Limited 
126;  Davis  ▼•  Morier,  2  Coll.  C.  C.    (1891),  2  Ch.  154  (same).] 
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take  may  arise  after  the  parties  have  verbally  concluded 
tLeir  agreement,  and  may  occur  in  reducing  that  agree- 
ment to  writing,  by  erroneously  adding,  omitting,  or  al- 
tering some  term;  or  it  may  arise  in  the  very  process  of 
making  the  agreement,  during  the  negotiation  itself,  one 
or  both  the  parties  misconceiving,  misunderstanding,  or 
even  being  entirely  ignorant  of  some  term  or  provision ; 
80  that,  although  they  appear  to  have  made  an  agreement, 
yet  in  fact  their  minds  never  met  upon  the  same  matters. 
While  this  latter  species  of  error  is  not  infrequent,  it  gen- 
erally consists  in  a  mistake  or  ignorance  as  to  the  legal 
effect  of  the  provision,  rather  than  as  to  the  language  in 
which  the  provision  is  expressed.  The  same  description 
will  plainly  apply  to  all  forms  of  mistakes  of  fact  in  tran- 
sactions which  are  not  agreements. 

§  854.  In  What  Mistakes  of  Fact  may  Oonsist.  —  It 
would  be  impossible,  within  any  reasonable  limits,  to 
enumerate  the  various  forms  in  which  mistakes  of  fact 
may  appear;  and  such  an  enumeration  is  not  at  all  neces- 
sary; some  important  illustrations  will  be  given  in  sub- 
sequent chapters  which  treat  of  reformation  and  cancel- 
lation. A  general  description  of  all  the  possible  phases 
will  be  sufficient.  It  will  be  remembered  that  the  essen- 
tial element  of  mistake  was  defined  to  be  a  mental  condi- 
tion or  conception  or  conviction  of  the  understanding. 
This  mental  condition  may  be  either  9^paenve  state  or  an 
active  conviction.  When  merely  passive,  it  may  consist 
of  an  unconsciousness,  an  ignorance,  or  a  forgetfulness; 
when  active,  it  must  be  a  belief.  In  the  first  of  these  two 
conditions,  the  unconsciousness,  ignorance,  or  forgetful- 
ness may  be  either  of  a  fact  which  is  present  and  now 
existing,  or  6t  a  fact  which  is  past  and  has  existed;  they 
must  always  concern  a  fact  material  to  the  transaction. 
In  the  second  condition,  the  belief  may  be  either  that  a 
certain  matter  or  thing  exists  at  the  present  time,  which 
really  does  not  exist;  or  that  a  certain  matter  or  thing 
existed  at  some  past  time,  which  did  not  really  exist.    All 
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possible  forms  of  mistakes  of  fact  are  embraced  within 
tbis  descjiption;  and  all  particular  errors  which  fall 
under  any  of  these  conditions  are  mistakes  of  fact  which 
furnish  an  occasion  for  equitable  relief/  The  law  of  a 
foreign  country  or  of  another  state  is  always  regarded  as 
a  ''fact/'  within  the  meaning  of  the  term  as  used  in.  the 
foregoing  description;  an  error  or  ignorance  concerning 
such  law  is  therefore  a  mistake  of  fact.'  It  necessarily 
follows  from  this  description  that  where  an  act  is  done 
inteptionally  and  with  knowledge,  the  doing  the  act  can- 
not be  treated  as  a  mistake.  Thus  if  parties  knowingly 
and  intentionally  add  to  or  omit  from  their  written 
agreement  a  certain  provision,  such  adding  to  or  omis- 
sion cannot  constitute  a  mistake,  so  as  to  be  a  ground  for 
relief.* 

^  See  ante,  cases  nnder  §  839.  iract,  and  is  omitted  intentionally  on 

t  McOormick  r.  Gkraett,  5  De  6ez,  the  faith  of  an  assnnmce  that  it  shall 

M.    &  G.    278;   Leslie  v.  Baillie,   2  be  as  binding  as  though  incorporated 

Yoonge  &  C.  91;  Haren  t.  Foster,  9  into  the  writing,  the  rale  as  generally 

Pick.    Ill,    112;    19  Am.   Dea   353;  settled' does  not  permit  snch  provision 

Bank  of  Chillicothe  t.  Dodge,  8  Barb,  to  be  proved  and  enforced.    It  is  said 

233;  Merchants'  Bank  v.  Spalding,  12  that,  there  being  no  frand  or  mistake. 

Barb.  302;  Patterson  v.  Bloomer,  ,35  to  allow  the  verbal  term  to  be  proved 

Conn.  57;  95  Am.  Dec.  218.  by  parol  evidence,   and  the  written 

'  The  exact  import  of  this  rule  shoald  agreement  to  be  thereby  varied,  wonld 
not  be  misapprehended.  The  parties  be  a  violation  of  the  statute  of  frands, 
may  be  in  error  as  to  the  legal  effect  of  and  would  introduce  all  the  evils  which 
the  addition  or  omission;  this  would  the  statute  was  designed  to  prevent 
be  a  mistake  of  law  which,  as  haa  The  relief  given  in  cases  of  frand  and 
been  shown,  would  not  be  relieved,  mistake  stands  upon  different  grounds; 
They  miglU  also  be  mistaken  as  to  the  although  appearing  to  conflict  with  the 
subject-matter  of  the  provision  added  statute,  it  is  really  carrying  out  the  ulti- 
or  omitted,  or  possibly  as  to  its  Ian-  mate  purposes  of  the  legislature  by  pre* 
guage,  and  such  an  error  might  be  a  venting  injustice.  No  such  grounds, 
mistake  of  fact.  The  rule  of  the  text  it  is  said,  exist  where  parties  have  in- 
■imply  declares  that  when  an  act  is  tentionally  omitted  provisions  from 
done  intentionally  and  knowingly,  the  their  written  agreements:  See  cases 
very  doing  itself  cajinot  be  treated  as  a,  cited  above;  also  Stevens  ▼•  Cooper,  1 
mistake  entitled  to  relief;  the  elements  Johns.  Ch.  425;  7  Am.  Dec  499; 
of  knowledge  and  intention  contradict  Dwight  v.  Pomeroy,  17  Mass.  303; 
the  essential  conception  of  mistake:  9  Am.  Dec  148;  Towner  v.  Lucas,  13 
See  Marquis  of  Townshend  v.  Stan-  Oratt.  705;  Broughtoa  v.  Coffer,  18 
groom,  6  Ves.  328,  332;  Lord  Irnham  Gratt.  184;  Knight  v.  Bunn,  7  Ired. 
V.  Child,  1  Brown  Ch.  92;  Lord  Port-  Eq.  77;  Westbrook  v.  Harbeson,  2  Mo- 
more  V.  Morris,  2  Brown  Ch.  219;  Cord  £q.  1 12;  Ware  v.  Cowles,  24  Ala. 
Hare  v.  Shearwood,  3  Brown  Ch.  168;  446;  60  Am.  Dec  482.  There  are 
Cripps  V.  Jee,  4  Brown  Ch.  472;  Pit-  cases,  however,  which  seem  to  reject 
cairn  v,  Ogbourne,  2  Ves.  Sr.  375;  this  conclusion,  and  allow  the  verbal 
Betts  V.  Gunn,  31  Ala.  219.  stipulation  to  be  proved  and  enforced. 

Where  a  verbal  stipulation  is  made  and  the  written  agreement  to  be  re- 

at  the  same  time  as  the  written  con-  formed,  on  the  ground  that  the  refusal 
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g  855.    Compromises    and    Specnlatiye    Oontracts. — 
^When  parties  have  entered  into  a  contract  or  arrangement 
based  upon  uncertain  or  contingent  events,  purposely  as 
a  compromise  of  doubtful  claims  arising  from  them,  and 
'where  parties  have  knowingly  entered  into  a  speculative 
contract  or  transaction, — one  in  which  they  intentionally 
speculated  as  to  the  result, — and  there  is  in  either  case  an 
absence  of  bad  faith,  violation  of  confidence,  misrepresen- 
tation, concealment,  and  other  inequitable  conduct  men- 
tioned in  a  former  paragraph,  if  the  facts  upon  which 
such  agreement  or  transaction  was  founded,  or  the  event 
of  the  agreement  itself,  turn  out  very  different  from  what 
was  expected  or  anticipated,  this  error,  miscalculation,  or 
disappointment,  although  relating  to  matters  of  fact,  and 
not  of  law,  is  not  such  a  mistake,  within  the  meaning  of 
the  equitable  doctrine,  as  entitles  the  disappointed  party 
to  any  relief  either  by  way  of  canceling  the  contract  and 
rescinding  the  transaction,  or  of  defense  to  a  suit  brought 
for  its  enforcement.    In  such  classes  of  agreements  and 
transactions,  the  parties  are  supposed  to  calculate  the 
chances,  and  they  certainly  assume  the  risks,  where  there 
is  no  element  of  bad  faith,  breach  of  confidence,  misrep- 
resentation, culpable  concealment,  or  other  like  conduct 
amounting  to  actual  or  constructive  fraud.^ 

to  aMde  by  tha  whole  agreement^  and  851  (a  Tory  important  case);  and  toe 

the  attempt  to  enforce  that  portion  Qninn  v.  Roath,  37  Conn.  16;  Murray 

only  whicn  it  written,   oonstitnte  a  v.  Dake,  46  OaL  644. 
frand  which  equity  onght  to  prohibit:        '  Stapilton  ▼.  Stapilton,  1  Atk.  2; 

See  Mnrray  r.  Dake,  46  Gal.  644;  2  Lead.  Cas.  Eq.,  4th  Am.  ed.,  1676» 

Taylor  ▼.  Oilman,  25  Vt.  411;  Coger*!  and  notes;  Jefferys  ▼.  Fairs,  L.  K.  4 

Ex^rs  T.  McOee,  2  Bibb,  321;  6  Am.  Ch.  D.  448;  Pickering  t.  Pickering, 

Deo.  610;  Rearioh  ▼.  Swinehart,  11  2  BeaT.  31,  56;  Lawton  t.  Champion, 

Pa.  St.  233;  51  Am.  Pea  540;  Ren*  18  BeaT.  87;  Baxendale  t.  Scale,  1» 

•haw  ▼.  Gens,  7  Pa.  St.  119;  Clark  t.  Beav.  601;  Haywood  ▼.  Cope,  23  Beav. 

Partridge,  2  Pa.  St.  13;  4  Pa.  St  166;  140;  Colby  ▼.  Gadsden,  34  Beav.  416; 

OUver  V.  Oliver,  4  Bawle,  141;  26  Am.  Jennings  ▼.  Bronghton,  17  Beay.  234; 

Dec.  123;    Miller  t.   Henderson,   10  Mellers  ▼.   Duke  of  Devonshire,    16 

Sei^S-  A  ^  2^;  Campbell  t.  McClen-  Beav.   252;  Stanton  ▼.   Tattersall,  1 

achan,  6  Serg.   ft  R.  171.     Whether  Smale  &  G.  529;  Bidgway  ▼.  Sneyd, 

affirmative  reEef  be  permitted  or  not,  Kay,  627;  Parker  ▼.  Palmer,  I  Cas.  | 

the  omitted  verbal  portion  of  the  en-  Ch.  42;  Anonymous,  cited  in  Cooth  t.  ' 

tire  agreement  may  be  set  up  by  way  Jackson,  6  Yes.  24;  Ex  parte  Peake,  1  | 

of  ditfenMt  in  equity,  when  an  attempt  Madd.  346,  355;  Cann  ▼.  Cann,  1  P.  \ 

is  nuide  to  enforce  the  written  part  V7ms.722, 727;  Stockleyv.  Stockley,  1 

alone:  Jervis  v.  Berridge,  L.  R.  8  Ch.  Yes.  ft  B.  23.  29,  31;  Naylor  T.  Winch« 
S  Bq.  Jua.— 76 
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§  856.  Requisites  to  Relief — Mistake  must  be  Material 
and  Free  from  Culpable  Negligence. — There  are  two  requi- 
sites  essential  to  the  exercise  of  the  equitable  jurisdiction 
in  giving  any  relief  defensive  or  affirmative.  The  fact  con- 
cerning which  the  mistake  is  made  must  be  material  to  the 
transaction,  affecting  its  substance,  and  not  merely  its  inci- 
dents; and  the  mistake  itself  must  be  so  important  that  it 
determines  the  conduct  of  the  mistaken  party  or  parties. 
If  a  mistake  is  made  by  one  or  both  parties  in  reference  to 
some  fact  which,  though  connected  with  the  transaction, 
is  merely  incidental,  and  not  a  part  of  the  very  subject- 
matter,  or  essential  to  any  of  its  terms,  or  if  the  complain- 
ing party  fails  to  show  that  his  conduct  was  in  reality 
determined  by  it,  in  either  case  the  mistake  will  not  be 
ground  for  any  relief  affirmative  or  defensive.*  As  a  sec- 
ond requisite,  it  has  sometimes  been  said  in  very  general 
terms  that  a  mistake  resulting  from  the  complaining 
party's  own  negligence  will  never  be  relieved.  This 
proposition  is  not  sustained  by  the  authorities.  It  would 
be  more  accurate  to  say  that  where  the  mistake  is  wholly 

1  Sim.  &  St.  565;  Goodman  t.  Sayera,  reasonable   diligence    hare   oVtamed 

2  Jacob  &  W.  249,  263;  Dunnage  ▼.  knowledge  of  Sie  facts,  eqnity  will 
White,  1  Swanst.  137,  151,  152;  Gor-  not  relieve;  also  when  means  of  in- 
don  V.  Gordon,  3  Swanst  400,  470;  formation  are  eqnaUy  open  to  both 
Harvey  v.  Cooke,  4  Ruas.  34;  Lieonard  parties,  and  no  confidence  is  reposed, 
▼.  Leonard,  2  Ball  &  B.  171,  179,  180;  and  there  is  no  violation  of  a  duty  to 
Stewart  v.  Stewart,  6  Clark  &  F.  911,  disclose,  eqnity  will  not  relieve:  See 
969;  Shotwell  v.  Murray,  1  Johns.  Ch.  Pickering  v^  Pickering,  2  Beav.  81, 
512,  516;  Good  v.  Uerr,  7  Watts  &  S.  56,  per  Lord  Langdale;  and  dapham 
253;  Brandon  v.  Medley,  1  Jones  iCq.  v.  Shillito,  7  Beav.  146,  149,  150. 
313;  Durham  v.  Wadlington,  2  Strob.  ^  Stone  v.  Godfrey,  5  De  Oei, 
Eq.  258;  Williams  v.  Sneed,  3  Coldw.  M.  &  G.  76,  90,  per  Tnmer,  L.  J.; 
533;  Stover  v.  Mitchell,  45  111.  213;  Okill  v.  Whittaker,  1  De  Gex  AS.  83; 
Bell  V.  Lawrence,  51  Ala.  160;  and  2  Phill.  Ch.  338;  Trigge  v.  Lavall^  15 
see  ante,  §  850,  and  cases  cited;  [Colton  Moore  P.  C.  C.  270,  276;  Carpmael  v. 
V.  Stanford,  82  Cal.  389;  16  Am.  St  Powis,  10  Beav.  36,  39;  Penny  v.  Mar^ 
Rep.  137;  Cooper  v.  Austin,  58  Tex.  tin,  4  Johns.  Cb.  566;Segarv.  Tingley, 
494.  As  to  the  requisite  of  good  faith,  11  Conn.  134;  Weaver  v.  Carter,  10 
see  Anthony  v.  Boyd,  15  It.  L  495;  Leigh,  37;  Trigg  v.  Read,  5  Humph. 
McHarry  v.  Irvin,  85  Ey.  322.]  It  is  529;  42  Am.  Deo.  447;  McFerran  v. 
to  this  kind  of  agreements  and  tran-  Taylor,  3  Cranoh,  270;  Henderson  v. 
sactions  that  the  rules  properly  apply  Dickey,  35  Mo.  120;  Panlison  v.  Van 
which  have  sometimes  been  incorrectly  Iderstine,  28  N.  J.  Eq.  906;  Dsmb- 
laid  down  as  requisite  to  relief  in  all  mann  v,  Schultinff,  76  a,  Y.  65,  63; 
species  of  mistakes  (see  1  Story  Eq.  Stettheimer  v.  Kulip,  76  N.  T.  288; 
Jur.,  sees.  146-149;  Snell'a  Equity,  p.  [Daggett  v.  Ayer,  65  K.  H.  82.] 
376),  viz.,  that  if  the  party  could  by 
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caused  by  the  want  of  that  care  and  diligence  in  the 
transaction  which  should  be  used   by  every  person  of 
reasonable  prudence,  and  the  absence  of  which  would  be 
a  violation  of  legal  duty,  a  court  of  equity  will  not  inter- 
pose its  relief;  but  even  with  this  more  guarded  mode  of 
statement,  each  instance  of  negligence  must  depend  to  a 
great  extent  upon  its  own  circumstances.^    It  is  not  every 
negligence  that  will  stay  the  hand  of  the  court.     The  con- 
clusion from  the  best  authorities  seems  to  be,  that  the 
neglect  must  amount  to  the  violation  of  a  positive  legal 
duty.     The  highest  possible  care  is  not  demanded.    Even 
a  clearly  established  negligence  may  not  of  itself  be  a 
sufficient  ground  for  refusing  relief,  if  it  appears  that  the 
other  party  has  not  been  prejudiced  thereby.*    In  addi- 

* 

>  Dnka  of  Beaufort  t.  Neeld,  12  When  a  person  neglects  to  perform 
Clark  &  F.  24S,  286;  Lenty  ▼.  Hillas,  some  legal  obligation,  and  thereby  in- 
2  De  6ez  &  J.  110;  Wild  ▼.  Hillas,  28  curs  a  forfeiture,  equity  will  not  re- 
L.  J.  Uh.  170;  Besley  ▼.  Besley,  L.  R.  lieve  therefrom:  Gregory  ▼.  Wilson, 
9  Cb.  Div^.  103;  West  R.  R.  ▼.  Bab-  9  Hare,  683,  689;  and  see  ante,  §  452. 
cock,  6  Met.  346;  Diman  v.  Providence  And  if  a  person  ezecntes  an  instrument 
R.  R.,  5  R.  L  130;  Voorhis  t.  Murphy,  carelessly,  without  even  reading  it, 
26  N.  J.  Eq.  434;  Dillett  v.  Kemble,'  equity  may  refuse  to  relieve  him  from 
25  K.  J.  Eq.  66;  Hagverty  r.  McOanna^  the  consequences  of  errors  in  its  con« 
25  N.  J.  Eq.  48;  Wood  v.  Patterson,  tents:  Qlenn  v.  Statler,  42  Iowa,  107, 
4  Md.  Ch.  335;  Capehart  v.  Mhoon,  5  110;  andseeButman  v.  Hussey,  30  Me. 
Jones  Eq.  178;  Lewis  v.  Lewis,  5  Or.  263;  Juzan  v.  Toulmin,  9  Ala.  662;  44 
169;  Feraon  ▼.  Sanger,  1  Wood,  ft  M.  Am.  Dec.  448;  Hill  v.  Bush,  19  Ark.  522; 
138;  and  tee  cases  ante,  under  §  839;  [Thompson  v.  Ela,  58  N.  H.  490;  Ken- 
[also  Powell  v.  Heisler,  16  Or.  412;  nerty  ▼.  Phosphate  Ca,  21  8.  C.  226; 
Dnrkee  v.  Dnrkee,  69  V t  70;  Pearce  53  Am.  Rep.  669;  Roundy  t.  Kent,  76 
v.  Suggs,  85  Tenn.  724:  Champion  ▼.  Iowa,  662;  Metropolitan  Loan  Ass'n  v. 
Woo<£C79CaL17;12Am.St.aep.l26.]  Esche,  75  Cal.  513.  But  failure  to 
As  examples:  Under  the  original  form  read  an  instrument  before  executing  it 
of  the  two  jurisdictions,  a  party  who  is  not  always  such  negligence  as  will 
had  a  good  defense  or  cause  of  action  bar  relief:  Albanv  City  Savings  Inst, 
at  law,  and  through  negligence  failed  v.  Bnrdick,  87  N.  Y.  39;  Andrews  v. 
to  set  it  up  or  enforce  it,  could  not  Gillespie,  47  N.  Y.  487.  Thus  in 
obtain  relief  in  equity:  Stephenson  Palmer  v.  Hartford  Ins.  Co.,  54  Conn. 
V.  Wilson,  2  Vem.  325;  Ware  v.  Hor-  488,  an  insurance  policy  was  reformed 
wood,  14  Ves.  29,  31;  Drewry  v.  at  the  suit  of  the  insured,  although  he 
Barnes.  3  Russ.  94;  Bateman  v.  Willoe,  had  not  read  the  stipulation  of  the 
1  Schoales  &  Ih  201.  [See  §1361,  note.]  policy,  in  order  to  ascertain  whether 
The  purchaser  of  an  estate,  who  had  they  corresponded  with  the  terms  of 
been  compelled  to  give  it  up  from  a  the  agreement  which  he  had  already 
defect  in  the  title  wni<^  his  attorney  made.  Illiteracy  may  excuse  careless- 
had  careleilBBly  overlooked,  could  not  ness  in  executing  an  instrument:  Kin- 
recover  back  the  purchase  price  which  ney  v.  Eusminger,  87  Ala.  340.] 
he  had  paid:  Urmston  v.  Pate,  3  Yes.  >  U.  S.  Bank  v.  Bank  of  Georgia,  10 
2:<5,  note;  and  see  Cator  v.  Lord  Pem-  Wheat.  333,  343;  Mayer  v.  Mayor  etc., 
broke,  1  Brown  Ch.  301;  2  Brown  Ch.  63  N.  Y.  455;  Snyder  v.  Ives,  42  Iowa, 
282;  Thomas  v.  Powell,  2  Cox,  394. '  157,  162;  and  see  cases  at  the  oom« 
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tion  to  the  two  foregoing  requisites,  it  has  been  said  thai 
equity  would  never  give  any  relief  from  a  mistake,  if  the 
party  could  by  reasonable  diligence  have  ascertained  the 
real  facts;  nor  where  the  means  of  information  are  open 
to  both  parties  and  no  confidence  is  reposed;  nor  unless 
the  other  party  was  under  some  obligation  to  disclose  the 
facts  known  to  himself,  and  concealed  them.^  A  moment's 
reflection  will  clearly  show  that  these  rules  cannot  possi* 
bly  apply  to  all  instances  of  mistake,  and  furnish  the  pre* 
requisites  for  all  species  of  relief.  Their  operation  is, 
indeed,  quite  narrow;  it  is  confined  to  the  single  relief  of 
cancellation,  and  even  then  it  is  restricted  to  certain  spe- 
cial  kinds  of  agreements.* 

§  857.  ni.  How  Mistake  may  be  Shown— When  by 
Parol  Evidence. — The  next  important  matter  to  be  con- 
sidered is  the  mode  of  showing  any  mistake  which  may 
furnish  an  occasion  for  the  exercise  of  equitable  juris- 
diction and  the  granting  of  equitable  relief;  and  practi- 
cally this  is  reduced  to  the  question.  When  is  extrinsic 
parol  evidence  admissible  to  establish  a  mistake  in  written 
instruments,  and  obtain  the  appropriate  remedy?  When- 
ever any  suit  or  defense  arises  from  a  mistake  in  some 

mencement  of  last  note.  In  thii  con-  general  terma,  withovt  limitatioii,  aa 
neotion,  there  are  dicta,  followed  by  though  they  belonged  to  every  kind  of 
some  of  the  tezt-writera,  that  a  mia-  mistake  and  form  of  relief:  Sieca.  lid- 
take  concerning  matters  as  to  which  148.  Mr.  Snell  adopts  them  in  the  same 
the  party  had  "  means  of  knowledge,"  nnresenred  manner:  P.  376.  The  utter 
or ' '  might  have  ascertained  the  truth, "  impossibility  of  applying  such  requiaitea 
etc.,  will  not  be  relieved  from:  See  in  all  instances  of  a  common  mistake  by 
Mutual  Life  Ins.  Co.  v.  Wager,  27  both  the  parties,  and  in  granting  the 
Barb.  354;  Clarke  v.  Dutcher,  9  Cow.  most  important  remedy  of  reformation, 
674.  These  dicta  cannot  be  accepted  is  evident;  there  is  a  contradiction 
as  correct.  They  are  inconsistent  with  in  terms  between  these  requirements 
decisions,  and  have  been  expressly  and  the  very  conception  of  a  common 
overruled:  See  Kelly  v.  Solari,  9  mistake.  Even  where  only  one  party 
Mees.  &  W.  64;  Townsend  v.  Crowdy,  is  mistaken,  and  allegea  the  error  as 
8  Com.  B.,  N.  S.,  477;  Bell  v.  Grar-  ground  of  defense  or  of  rescission,  to 
diner,  4  Man.  &  G.  11;  Dails  v.  Lloyd,  make  these  requisites  ordinarily  appli- 
12  Q.  B.  631;  Allen  v.  Mayor  etc.,  4  E.  cable  would  contradict  the  decisions 
D.  Smith,  404.  These  are  decisions  at  concerning  negligence  cited  in  the  last 
law,  but  the  same  would  a  fortiori  be  note,  and  would  curtail  the  r^ef  £sr 
true  in  equity.  [See  also  Kinney  v.  within  the  well-establiahed  limits. 
Ensminger,  87  Ala.  340;  Bush  v.  Bush,  *  See  note  under  the  preceding  p«r- 
33  Kan.  656.]  agraph  (§  855),  and  caaea  at  tha  end  of 

'  In  Story's    Equity  Jurisprudence  the  last  note  but  one.  ^ 

these  rules  are  laid    down  in  most 
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transactioiii  not  in  the  body  of  a  written  instrument,  and 
not  controlled  by  the  statute  of  frauds  nor  by  the  settled 
rules  concerning  written  evidence, — as,  for  example,  a 
suit  to  recover  back  paid  money  through  mistake, — since 
the  entire  transaction  may  be  parol,  there  can  be  no  doubt 
that  the  mistake  may  be  proved  by  parol  evidence.  The 
whole  right  of  action  or  of  defense  in  such  case  may  de- 
pend upon  verbal  proofs.  It  is  only  in  cases  of  mistakes 
in  writings  that  any  difficulty  is  possible.  The  following 
comprise  all  the  modes  in  which  the  question  can  be  pre* 
sented,  and  furnish  a  natural  order  of  discussion:  1.  In 
suits  expressly  brought  to  reform  or  to  cancel  written  in- 
struments on  account  of  mistake;  2.  Where  the  mistake 
is  set  up  as  a  defense  in  suits  brought  to  specifically  en- 
force written  instruments;  8.  When  the  plaintiff  alleges 
mistake  in  a  written  instrument,  and  seeks  to  have  it 
enforced  as  corrected.  There  will  be  added, — 4.  An  exam- 
ination of  the  question,  how  far  the  admission  of  parol 
evidence  is  limited  in  general  by  the  statute  of  frauds. 

§  858.  Parol  Evidence  in  Oases  of  Mistake,  Fraud,  or 
Surprise. —  It  is  an  elementary  doctrine  that  parol  evi- 
dence is  not,  in  general,  admissible  between  the  parties 
to  vary  a  written  instrument,  whether  the  same  has  been 
voluntarily  adopted,  or  made  in  pursuance  of  a  legal  neces- 
sity.' It  is  equally  well  settled  that  mistake,  fraud,  sur- 
prise, and  accident  furnish  exceptions  to  this  otherwise 
universal  doctrine.  Parol  evidence  may,  in  proper  modes 
and  within  proper  limits,  be  admitted  to  vary  w^ritten  in- 
struments, upon  the  ground  of  mistake,  fraud,  surprise, 
and  accident.  This  exception  rests  upon  the  highest 
motives  of  policy  and  expediency;  for  otherwise  an  in- 
jured party  would  generally  be  without  remedy.  Even 
the  statute  of  frauds  cannot,  by  shutting  out  parol  evi- 
dence, be  converted  into  an  instrument  of  fraud  or 
wrong.* 

1  Croome  v.  Lediard,  2  Mylne  &  K.     Cormick  ▼.  Grogui,  L.  R.  4  H.  L.  S2» 

251.  97»  quoted  ante,  in   §  431;  Clarke  t. 

*  See,  per  Lord  Westbury,  in  Mc-    Grant,  HVea.  519;  MarqniaofTownf- 
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§  859.  ^  Parol  Evidence  in  Snits  for  a  Refonnation  or 
Oancellation.  —  The  foregoing  exception  embraces  all 
suits  brought  expressly  upon  the  mistake  for  the  purpose 
of  obtaining  affirmative  relief  from  its  consequences.  It 
is  therefore  settled  that  in  the  suits,  whenever  permitted, 
to  reform  a  written  instrument  on  the  ground  of  a  mu- 
tual mistake,  parol  evidence  is  always  admissible  to  estab- 
lish the  fact  of  the  mistake,  and  in  what  it  consisted;  and 
to  show  how  the  writing  should  be  corrected  in  order  to 
conform  to  the  agreement  which  the  parties  actually  made. 
Although  in  such  cases  there  is  often  some  ancillary  writ- 
ing to  aid  the  court,  such  as  a  rough  draught  of  the  agree- 
ment, written  instructions,  and  the  like,  yet,  in  the  absence 
of  these  helps,  the  court  may  grant  relief  upon  the  strength 
of  the  verbal  evidence  alone.  The  same  is  true  in  suits 
brought  to  rescind  and  cancel  a  written  agreement  on  the 
ground  of  a  mistake  by  one  of  the  parties,  whereby  their 
minds  were  prevented  from  meeting  upon  the  same  mat- 

hend  t.  Stanffroom,  6  Ves.  328,  333,  Blancbard  ▼.  Moore,  4  J.  J.  Marsh, 

per  Lord  Eldon;  CilinaQ  v.  Cooke,  1  471;  Chambers  v.  Li vermore,  15  Mich. 

Schoales  ft  L.  22,  39,  per  Lord  Redes-  381;  Van  Ness  v.  City  of  Washington, 

dale;  Murray  v.  Parker,  19  Beav.  305,  4  Pet.  232;  [Smith  ▼.  Batler,  1 1  Or. 

308.     As  to  the  effect  of  snrpriae,  see  46;  Walden  v.  Skinner,  101  U.  8. 577; 

Willan  ▼.  Willan,  16  Yes.  72;  19  Yes.  Harding  v.  Long,  103  N.  C.  1;  14  Am. 

690;  2  Dow.  274;  Twining  ▼.  Morrice,  St.  Rep.  775.] 

2  Brown  Ch.  326;  Mason  v,  Armitage,  In  the  California  Code  of  Civil  Pro- 
13  Yes.  25.  The  following  American  oednre  the  general  doctrine  and  the 
cases  illustrate  the  exception  hy  which  exceptions  are  formulated  as  follows: 
parol  evidence  maybe  admitted  to  vary  "Sec.  1856.  When  the  terms  of  an 
written  instruments  on  the  ground  of  agreement  have  been  reduced  to  writ- 
mistake,  in  different  forms  and  modes  ing  by  the  parties,  it  is  to  be  oonsid- 
of  proceeding:  Peterson  v.  Grover,  ered  as  containing  all  those  terms,  and 
20  Me.  363;  Bradbury  v.  White,  4  therefore  there  can  be  between  the 
Greenl.  391;  Rogers  v.  Saunders,  16  parties  and  their  representatives,  or 
Me.  92;  33  Am.  Dec.  635;  Goodell  v.  successors  in  interest^  no  evidence  of 
Field,  15  Yt.  418;  Lawrence  v.  Staigg,  the  terms  of  the  agreement,  other  than 
8  R.  L  256;  Quinn  v.  Roath,  37  Conn,  the  contents  of  the  writini^,  except  in 
16;  Canterbury  Aq.  Co.  v.  Ensworth,  the  following  cases:  1.  Where  a  miB- 
22  Conn.  608;  Patterson  v.  Bloomer,  take  or  imperfection  of  the  writing  is 
35  Conn.  57;  95  Am.  Dec.  218;  Mar-  put  in  issue  by  the  pleadings;  2. 
graff  V.  Muir,  57  N.  Y.  155;  Best  v.  Where  the  validity  of  the  agreement 
Stow,  2  Sand.  Ch.  298;  White  v.  Wil-  is  the  fact  in  dispute.  But  this  sec- 
liams,  48  Barb.  222;  Morganthau  v.  tiou  does  not  exclude  other  evidence 
White,  1  Sweeny,  395;  Ryno  v.  of  the  circumstances  under  which  the 
Darby,  20  N.  J.  Eq.  231;  Conover  v.  agreement  was  made,  or  to  .  .  .  .  ex- 
Wardell,  20  N.  J.  Eq.  266;  Chamness  plain  an  extrinsic  ambiguity,  or  to  es- 
V.  Cmtchfield,  2  Ired.  Eq.  148;  Har-  tablish  illegality  or  fraud.  The  tern 
rison  v.  Howard,  1  Ired.  Eq.  407;  'agreement' includes  deeds  and  wills. 
Perry  v.   Pearson,   1    Humph.    431;  as  well  as  contracts  between  parties." 
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ter,  and  no  agreement  was  really  made;  and  a  fortiori 
when  the  ground  of  the  relief  is  fraud.  Parol  evidence 
must  be  admitted  in  these  classes  of  cases,  in  order  to  a 
due  administration  of  justice.  If  the  general  doctrine  of 
the  law  or  the  statute  of  frauds  was  regarded  as  closing 
the  door  against  such  evidence,  the  injured  party  would 
be  without  any  certain  remedy,  and  fraud  and  injustice 
would  be  successful.*  The  authorities  all  require  that 
the  parol  evidence  of  the  mistake  and  of  the  alleged  mod- 
ijBcation  must  be  most  clear  and  convincing,  —  in  the  lan- 
guage of  some  judges, "  the  strongest  possible,"  —  or  else 
the  mistake  must  be  admitted  by  the  opposite  party;  the 
resulting  proof  must  be  established  beyond  a  reasonable 
doubt.  Courts  of  equity  do  not  grant  the  high  remedy  of 
reformation  upon  a  probability,  nor  even  upon  a  mere  pre- 
ponderance of  evidence,  but  only  upon  a  certainty  of  the 
error," 

*  I^idy  ShelbnnieT.  LordlDchiqniii,  76;  Baynard  ▼.  Norrit,  6  Oill,  46S;  46 

1  Brown  Ch.  338,  per  Lord  Thurlow;  Am.  Dec  647:  Newcomer  v.  Kline,  11 

Calverly    ▼.    WilliamB,    1  Ves.   210;  Gill  &  J.  457;  37  Am.  Dee.  74;  Irick 

Willan  ▼.  Willan,  16  Yea.  72;  Davis  v.  Fulton,   3  Gratt.   193;  Keyton   v. 

T.   Symonds,    1   Coz,   402;   Dmiff  v.  Brawford,  5  Gratt.  39;  Larkins  v.  Bid- 

Parker,  L.  R.  5  Kq.  131,  137;  Fowler  die,   21  Ala.  252;  Hale  ▼.  Stone,  14 

T.  Fowler,  4  De  Gez  &  J.  250,  273;  Ala.  803;  Lauderdale  ▼.   Hallock,   7 

GhirrardY.  Frankel,30Beav.  445, 451;  Smedes  &  M.   622;    Wnrzbnrger  ▼. 

Barrow    t.   Barrow,    18    Beav.    529;  Merio,  20  La.  Ann.  415;  Mattingly  v. 

Halmesbury  V.  Malmesbury,  31  Beav.  Speak,  4  Bush,  316;  Graves  ▼.  Mat- 

407;  Murray  v.  Parker.  19  Beav.  305,  tingly,  6  Bush,  361;  McCann  v.  Letch- 

308;  Scholefield  v.  Lockwood,  32  Beav.  er,  8  B.  Men.  320;  McCloskey  v.  Mc- 

436;  Ashurst  v.   Mill,   7   Hare,  502;  Cormick,  44  111.  336;  Mills  v.  Lock- 

Bentley  v.  Mackay,  31  Lu  J.  Cb.  697;  wood,  42  Ul.  Ill;  Cleary  v.  Babcock, 

Lackersteenv.  Lackersteen,  6  Jur.,  N.  41  III.  271;  Shively  v.   Welab,  2  Or. 

8.,  1111;  Tomlison  v.  Leigh,  11  Jur.,  288;  Bradford  v.  Union  Bank,  13  How. 

K.  S., 962; Beaumont V.  Bramley,  Turn.  57,  66;  and  see  cases  in  next  note, 
ft  R.  41;  Mortimer  v.Shortall,  2  Dru.        >  Henkle    v.    Royal    Exch.   Co.,    1 

It  War.   363;  Alexander  v.   Crosbie,  Ves.  Sr.  317;  Pitcairn  v.  Ogbourne,  2 

Lloyd  ft  G.  145;  Peterson  v.  Grover,  Ves.  Sr.  375,  379;  Willan  v.  Willan, 

20  Me.  363;  Bellows  v.  Stone,  14  N.  H.  16  Ves.  72;  Marquis  of  Townshend  v. 

175;Langdon  v.  Keith,9  Vt.  299; Cham-  Stangroom,  6  Ves.  328,  333;  Fowler  v. 

berlain  v.  Thompson,  10  Conn.  243;  26  Fowler,  4   De   Gex    ft   J.  250,  265; 

Am.  Dec.  390;  Wooden  v.  Haviland,  18  Walker  v.  Armstrong,  8  De  Gex,  M. 

Conn.  101;  Many  v.  BeekmanlronCo.,  ft  G.  531;  Bold  v.  Hutchinson,  5  De 

9  Paige,  188;  Firmstone  v.  De  Camp,  Gex,  M.  ft  G.  558;  Bentley  v.  Mackay, 

17  N.   J.  Eo.  317;  Waldron  v.  Let-  4  De  Gex,  F.  ft  J.  279;  31  L,  J.  Ch. 

•on,    15  N.  J.   ]^.  i2&,  Blair  ▼.  Mc-  709;  Harris  v.  Pepperell,  L.  R.  5  £q. 

Donnell,  5  K.  J.  Eq.  327;  Gump's  Ap-  1;  Earl  of  Bradford  v.  Earl  of  Roraney, 

peal,  65  Pa.  St.  476;  Chew  v.  Gillespie,  30  Beav.  431;  Garrard  v.  Frankel,  30 

56  Pa.  St.  308;  Lauchner  v.  Rex,  20  B^^av.  445;  Eaton  v.  Bennett,  34  Beav. 

Pa.  St.  464;GowerT.  Sterner,  2  W  hart.  196;  Lloyd  ▼.  Cocker,  19  Beav.  140; 
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§  860.  Parol  Evidence  in  Defense  in  Snits  for  a  Spe- 
cific Ferfonoance.  —  The  second  class  of  cases  embraces 
those  in  which  parol  evidence  of  mistake  is  offered  de- 
fensively*  The  equitable  remedy  of  the  specific  enforce- 
ment of  contractSi  even  when  they  are  valid  and  binding 
at  laW|  is  not  a  matter  of  course;  it  is  so  completely  gov- 
erned by  equitable  considerations  that  it  is  sometimes^ 
though  improperly,  called  discretionary;  it  is  never 
granted  unless  it  is  entirely  in  accordance  with  eqoi^ 
and  good  conscience.  It  is  therefore  a  well-settled  rule, 
that  in  suits  for  the  specific  enforcement  of  agreements, 
even  when  written,  the  defendant  may  by  means  of  parol 
evidence  show  that,  through  the  mistake  of  both  or  either 
of  the  parties,  the  writing  does  not  express  the  real 
agreement,  or  that  the  agreement  itself  was  entered  into 

Booke  Y.  Lord  Kexuinffton,  2  Eay  &  J.  t.  Pettes,  35  Ul.  860;  Edmo&ds'i  Ap> 

763;  Sells  t.  Sella,  1  Dm.  &  Sm.  42;  peal,  59  Pft.  St.  220;  Potter  ▼•  Potter, 

Mortimer  v.  Shortall,  2  Dm.  k  War.  27  Ohio  St  Si;  Heavenridge  t.  Mon- 

363,  372,  374;  Beanmont  t.  Bramley,  dy,  49  Ind.  434;  Miner  t.  Hcm,  47 

Turn,  k  R.  41, 50;  Marquis  of  Bread-  111.  170;  Kewton  ▼.  Holley,   6  Wis. 

albane  V.  Marquis  of  Chandos,  2  Mylne  564;  State  ▼.  Frank,  51  Mo.  d8;  Le«- 

k  C.  711,  740;  United  States  v.  Mun-  trade  ▼.  Barth,  19  Cal.  660,  676;  Hath- 

roe,  5  Mason,  572;  Andrews  ▼.  Essex  away  v.  Brady,  23  Cal.  122;  Shively  ▼» 

Ins.  Co.,  3  Mason,  6;  Tucker  v.  Mad-  Welch,  2  Or.  288;  [Hapsch  t.  Beaah, 

den,  44  Me.  206;  Farley  y.  Bryant.  32  45  N.  J.  Eq.  657;  Harding  ▼.  Long, 

Me.  474;  Brown  ▼.  Lamphear,  35  Vt.  103  K  C.  1;  14  Am.  St.   Rep.  775; 

252;    Lyman  r.   Little,   15  Vt.    576;  Marsh  v.  Marsh,  74  Ala.   418;  Max- 

Preston  t.    Whitcomb,    17  Vt.    183;  well  Land  Grant  Case,  121  U.  S.  325; 

Stockbridge  Iron  Co.  ▼.  Hudson  R.  122  U.  S.  365;  Griswold  t.  Hazard, 

Iron  Co.,  102  Mass.  45;   Sawyer  v.  27  Fed.   Rep.    135;  Andrews  t.  An- 

Hovey,  3  Allen,  331;  81  Am.  Dec.  659;  drews,  81  Me.  337;  Jarrell  t.  J«rr«Il, 

Andrew  v.  Spurr,  8  Allen,  412;  Can-  27  W.  Va.  743;  Jackson  t.  Magbe^, 

edy  y.  Marcy,  13  Gray,  373;  Neyins  21   Fla.  622;  Moore  t.  Giesecke,  76 

T.  Dunlap,   33  N.  Y.  676;  Mead  v.  Tex.  543;  First  Presbyterian  Chnrch  t. 

Westchester  Ins.  Co.,  64  N.  Y.  453;  Logan,    77    Iowa,    328;   Bodwell   t. 

Whitev.Williams,  48  Barb.  222;  Smith  Heaton,  40  Kan.  36;  Hutchinaoii  t. 

V.  Mackin,  4  Lans.  41;  Lyman  ▼.  U.  Ainsworth,   73  Cal.   458;  2   Am,  Stk 

8.  Ins.  Co.,  2  Johns.  Ch.  630;  17  Johns.  Rep.  823.1    In  Stockbridge  eta  Cow  t. 

373;  Conover  v.  Wardell,  22  N.  J.  £q.  Hudson  R.  Iron  Co.,  102  Mam.  45, 

492;  Burgin  v.  Giberson,  26  N.  J.  Eq.  Chapman,  J.,  said:  ''The ordinary  rule 

72;  Green  v.  Morris,  12  K.  J.  Eq.  165,  of  evidence  in  civil  actions,  that  the 

170;  Durant  v.  Bacot,  13  N.  J.  Eq.  201;  fact  must  be  proved  by  a  preponder- 

15  K.  J.  Eq.  411;  Hall  v.   Clagett,  2  anoe  of  evidence,  does  not  apply  to 

Md.   Ch.    151;  Philpott  v.  Elliott,  4  such  a  case  as  this.     The  proof  that 

Md.   Ch.  273;  Showman  v.  Miller,  6  both  parties  intended  to  have  the  pre- 

Md.  479;  Brantley  v.  West,  27  Ala.  cise  agreement  set  forth  inserted  in 

542;  Mosby  v.  Wall,  23  Miss.  81;  55  the  deed,  and  omitted  to  do  ao  by  mi^ 

Am.  Dec.  71;  Tesson  v.  Atlantic  Ins.  take,  must  be  made  beyond  a  reaaona- 

Co.,  40  Mo.  33.  36;  93  Am.  Dec.  293;  ble  doubt.*' 

Beebe  v.  Young,  14  Mich.  136;  Shay 
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through  a  mietake  as  to  its  subject-matter  or  as  to  its 
terms.  In  short,  a  court  of  equity  will  not  grant  its 
affirmative  remedy  to  compel  the  defendant  to  perform 
a  contract  which  he  did  not  intend  to  make,  or  which  he 
would  not  have  entered  into  had  its  true  effect  been  un- 
derstood. What  is  thus  true  of  mistake  is  equally  true 
of  a  defense  based  upon  fraud  or  surprise/  Wherever 
the  defendant's  mistake  was,  either  intentionally  or  not, 
induced,  or  made  probable  or  even  possible,  by  the  acts 
or  omissions  of  the  plaintiff,  then,  on  the  plainest  prin- 
ciples of  justice,  such  error  prevents  a  specific  enforce- 
ment of  the  agreement.'  Such  co-operation  by  the 
plaintiff,  howeveri  is  not  at  all  essential.  A  mistake 
which  is  entirely  the  defendant's  own,  or  that  of  his 
agent,  and  for  which  the  plaintiff  is  not  directly  or  indi- 
rectly responsible,  may  be  proved  in  defense,  and  may 
defeat  a  specific  performance.  This  is  indeed  the  very 
essence  of  the  equitable  theory  concerning  the  nature 
and  effect  of  mistake.*    A  mistake  thus  set  up  by  the 

>  Jojmas  T.  Statham,  8  Atk.  388;  Vet.  84;  and  tee  Doggett  v.  Bmenon, 
Ganmrd  t.  Orinling,  2  Swanst.  244;  3  Story,  700;  Rider  t.  Powell  28 
Lord  Gordon  ▼.  MarqniB  of  Hertford*  N.  Y.  310;  Matthews  t.  Terwilliger, 
2  Madd.  106;  Clarke  ▼.  Grant.  14  Ves.  8  Barb.  60;  [Campbell  ▼.  Dnrham,  86 
619;  Winch  ▼.  Winchester,  ]  Ves.  ft  Ala.  299.] 

B.  375;  Manser  ▼.  Back,  6  Hare,  443;  ■  Ball  t.  Storia,  1  Sim.  ft  St  210; 
Wood  ▼.  Soarth,  2  Kay  ft  J.  33;  Alvan*  Malins  ▼.  Freeman,  2  Keen,  26;  Man- 
ley  ▼.  Kinnaird,  2  Maen.  ft  G.  1;  Wat-  ser  ▼.  Back,  6  Hare,  443;  Leslie  t. 
sonT.  Mar8ton,4De6ez,  M.ftG.230;  Tompson,  9  Hare,  268;  Alvanley  v. 
FalckoT.  Gray,4Drew.  661;  Barnard  Kinnaird,  2  Mson.  ft  G.  1,  7;  dels- 
▼.  Oaye,  26  Bear.  263;  Webster  y.  ham  y,  Lansley,  1  Yonng  ft  C.  175; 
Cecil,  30  Beay.  62;  Bradbnryy.  White,  Neap  y.  Abbott,  Coop.  C.  P.  333; 
4  QreonL  391;  Qninn  y.  Roath,  37  Howell  y.  George,  1  Madd.  1;  Wood 
Conn.  16;  Best  y.  Stow,  2  Sand.  Ch.  y.  Scartb,  2  Kay  ft  J.  33;  Baxendale 
298;  Coles  y.  Bowne,  10  Paige,  626;  y.  Scale,  19  Beay.  601;  Webster  v. 
Ely  y.  Perrine,  2  N.  J.  Eq.  396;  Ryno  Cecil,  30  Beay.  62;  Western  R.  R. 
▼.  Darby,  20  N.  J.  Eq.  231;  Towner  y.  Co.  y.  Babcook.  6  Met.  346;  Park  y. 
Lncas,  13  Gratt  705,  714;  Chambers  Johnson,  4  Allen,  259;  Post  y.  Leet, 
y.  Livermore,  15  Mich.  381;  Cathcart  8  Paij^e,  337;  [Buckley  y.  Patterson, 
T.  Robinson,  6  Pet  263;  [Mansfield  y.  39  Minn.  250.]  See,  howeyer,  Morti- 
Sherman,  81  Me.  365;  Fort  Smith  v.  mer  y.  Pritchard,  1  Bail.  £q.  605. 
Brogan,  49  Ark.  306.     See  also  fi  868.]  In  applying  these  rules  o!  the  text, 

>  Denny  y.  Hancock,  L.  R.  6  Ch.  it  may  be  laid  down  as  a  general 
1;  Bascomb  y.  Beckwith,  L.  R.  8  proposition  that  whereyer,  in  the  de- 
Eq.  100;  Swaisland  y.  Dearsley,  29  scription  of  the  subject-matter  or  in 
Beay.  430;  Webster  y.  Cecil,  30  Beav.  the  terms  and  stipulations,  a  written 
62;  Mason  y.  Armitage,  13  Ves.  25;  agreement  is  ambiguous,  so  that  the 
Clowes  y«  Higginson,  1  Yes.  ft  B.  624;  defendant  may  reasonably  have  l>een 
16  Yea.   616;  Pym  y.   Blackburn,  3  mistaken  as  to  the  subject-matter  or 
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defendant  is  not  merely  a  ground  of  defense,  of  dismiss- 
ing the  suit.  If  the  plaintiff  alleges  a  written  agreement, 
and  demands  its  specific  performance,  and  the  defendant 
sets  up  in  his  answer  a  verbal  provision  or  stipulation, 
or  variation  omitted  by  mistake,  surprise,  or  fraud,  and 
submits  to  an  enforcement  of  the  contract  as  thus  varied, 
and  clearly  proves  by  his  parol  evidence  that  the  written 
contract  modified  or  varied  in  the  manner  alleged  by 
him  constitutes  the  original  and  true  agreement  made 
by  the  parties,  the  court  may  not  only  reject  the  plain- 
tiff's version,  but  may  adopt  that  of  the  defendant,  and 
may  decree  a  specific  performance  of  the  agreement  with 
the  parol  variation  upon  the  mere  allegations  of  his 
answer,  without  requiring  a  cross-bill.  The  court  will 
either  decree  a  specific  execution  of  the  contract  thus 
varied  by  the  defendant,  or  else,  if  the  plaintiff  refuses 

termi,  or  it  rasoeptible  of  different  attempt  has  been  made  in  a  few  caK» 
oonstmotions,  to  that  npon  one  oon-  to  limit  the  operation  of  thit  doctrina 
ttmctionitwoald  have  an  effect  which  Thnt  in  Olowet  ▼.  Higsinton,  I  Vea 
the  defendant  may  be  reatonably  tnp«  ft  B.  524,  Sir  Thomat  Plnmer  wtt  of 
poted  not  to  have  oonteraplated  or  in-  opinion  that  the  admistion  of  defend* 
tended,  or  to  that  the  defendant  may  aat't  parol  evidenoe  of  mistake,  tnr* 
have  reatonably  pnt  a  different  oon-  prite,  or  fraud  ahonld  be  rettricted  to 
ttrnction  npon  it  from  that  which  wat  mattert  collateral  to  and  independent 
nnderttood  by  the  plaintiff,  in  either  of  the  written  contract  ittetf.  He 
of  these  cases  a  specific  performance  disputed  the  doctrine  which  permits 
will  be  denied  at  the  instance  of  the  the  defendant  to  contradict  the  terms 
defendant,  on  the  ground  that  it  it  themselvet  of  a  written  contract  for 
inequitable  to  enforce  the  apparent  the  purpose  of  defeating  a  tpecifio 
agreement*  when  he  has  shown  that  performance,  but  conoedid  that  ptrol 
there  was  no  real  meeting  of  miods,  no  evidence  was  admissible  to  show  mis- 
common  attent  upon  the  same  matters:  take,  fraud,  or  tnrprite,  in  something 
Calverly  ▼.  Williamt,  1  Ves.  210;  Jen-  collateral  to  the  contract.  See  also 
kinton  r.  Pepys,  cited  15  Ves.  521;  1  Price  ▼.  Ley,  4  Giff.  235;  32  L.  J.  Ch., 
Vet.  ft  B.  528;  Clowet  r.  Higginson,  N.  S.,  530.     Notwithstanding  thistt- 

1  Vet.  ft  B.  624;  Harnett  ▼.  Yielding,  tempt  to  limit  the  doctrine,  it  it  veiy 

2  Schoalet  ft  L.  549;  Watson  ▼.  Mars-  clear  that  parol  evidenoe  of  mistake, 
ton,  4  De  6ez,  M.  ft  G.  230;  Parker  turprise,  or  fraud  is  admissible  in  de' 
V.  Tatwell,  2  De  Gex  ft  J.  559;  Cal-  fenae  at  well  where  it  contradiots  the 
iMhan  V.  Callagban,  8  Clark  ft  F.  374;  very  termt  themselvet  of  the  written 
Wycombe  R'y  v.  Donnington  Hospi-  agreement,  at  where  it  contradicts  or 
tal,  L.  R.  1  Ch.  268;  Neap  v.  Abbott,  modifiet  tomethiug  collateral  to  the 
Coop.  C.  P.  333;  Wood  v.  Scarth,  2  contract:  Ramsbottom  v.  Gosdon,  1 
Kay  ft  J.  33;  Bazendale  v.  Seale,  19  Ves.  ft  B.  165;  Winch  v.  Winchester, 
Beav.  601;  Swaitland  ▼.  Dearsley,  29  1  Vet.  ft  B.  375;  Marouit  of  Towns- 
Beav.  430;  Webster  v.  Cecil,  30  Beav.  bend  v.  Stangroom,  6  Vet.  328;  and 
62;  Hood  ▼.  Oglander,  34  Beav.  513;  tee  catet  citM  in  former  part  of  thif 
Manter  t    Back,  6  Hare,  443.    An  note. 
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to  accept  such  relief,  will  dismiss  the  suit.^  Under  the 
old  chancery  practice,  the  action  of  the  court  in  such 
cases  seemed  to  have  heen  discretionary.  Under  the  re- 
formed procedure,  which  permits  affirmative  relief,  either 
legal  or  equitable,  to  be  obtained  by  defendants  through 
a  counterclaim,  such  a  decree,  under  proper  pleadings, 
is  doubtless  a  matter  of  course  and  of  right.  Even 
where  there  has  been  no  mistake,  surprise,  or  fraud,  if  in 
such  a  suit  the  defendant  alleges  and  proves  an  additional 
parol  provision  or  stipulation  agreed  upon  by  the  parties, 
the  court  will  decree  a  specific  performance  of  the  writ- 
ten contract  with  this  verbal  provision  incorporated  into 
it,  or  else  will  dismiss  the  suit  entirely.'  It  is  not  every 
mistake  which  will  defeat  the  enforcement  of  an  agree- 
ment. The  error  must  be  material,  and  must  possess  all 
of  the  elements  heretofore  described  as  requisite  to  the 
existence  of  the  equitable  jurisdiction.' 

§  861.  Parol  Evidence  of  mistake  on  the  Plaintiff's 
Part  in  Suits  for  a  Specific  Performance  —  English  Role. 
—  We  come,  in  the  third  place,  to  the  question  as  to  parol 
evidence  of  mistake  on  the  part  of  the  plaintiff  in  suits 

>  Ramsbottom  r.  Gosdon,  1  Ves.  &  881;  Mnrphy  r.  Rooney»  45  Cal.  78; 

B.  165;  Winoh  ▼.  Winchester,  I  Ves.  [Bedfield  v.  GleaaoD,  61  Vt  220;  15 

ft  B.  375;  Joynes  r.  Statham,  3  A.tk.  Am.  St.  Rep.  889.] 

888;  Fife  y.   Clayton,    13  Ves.   546;  *  Martin  v.  Pycroft»  2  De  Gex,  M. 

Clarke  ▼.  Grant,  14  Ves.  519;  Gwynn  &  O.  785  (a  very   instructive   case); 

▼.  Letbbridge,  14  Ves.  585;  Martin  v.  Leslie  v.  Tompson,  9  Hare,  268;  Bar- 

PycToft»  2  De  Gex,  M.  &  G.  785;  Lon-  nard  v.  Cave,  26  Beav.  253;  and  see 

don  etc  B'y  v.  Winter,  Craig  &  P.  Croome  v.  Lediard,  2  Mylne  k  EL  251, 

57;  Price  v.  Ley,  4  Giff.  235;  Manser  in  which  the  subject  of  parol  variation 

▼.  Back,  6  Hare,  443;  Wood  v.  Scarth,  is  fully  discussed.     The  rule  of  the 

2  Kay  &  J.  33;  Barnard  v.  Cave,  26  text  will  not  be  applied  where  the 

Beav.  253;  Webster  v.  Cecil,  30  Beav.  contract  has  been  to  a  great  extent 

62;  Vonillon  y.  States,  2  Jur.,  N.  S.,  performed,  and  the  parties  cannot  be 

845;    Bradford    v.    Union    Bank,    13  restored    to   their    original    position: 

How.  57;  Qninn  v.  Roath,  37  Conn.  Vouillon  v.  States,  2  Jur.,  N.  S.,  845. 

16;  Patterson   v.  Bloomer,  35  Conn.  *  Thus  an  inadvertent  omission  to 

57;  95  Am.  Dec.  218;  Wells  v.  Cruger,  propose  an  intended  provision  or  stip- 

6  Paige,  164;  Best  v.  Stow,  2  Sand.  Ch.  ulation  as  a  part  of  the  agreement  is 

298;   Ferussac  v.  Thorn,  1   Barb.  42;  not:  Parker  v.  Taswell,  2  De  Gex  So 

Bradbury   v.    White,  4   Greenl.   391 ;  J.  559.     But  see  Broughton  v.  Hutt,  3 

Ryno  V.  Darby,  20  N.  J.   £q.  231;  De  Gex  ft  J.  501.     Nor  is  a  mistake  as 

McComas   v.    Easley,   21    Gratt.    23;  to  the  purpose  for  which  the  property 

Arnold  ▼.    Arnold,   2  Dev.   Eq.  467;  referred  to  in  the   contract  is  to  lie 

Huntington  v.  Rofirers,  9  Ohio  8t.  511,  used:  Mildmay  v.  Hungerford,  2  Vern. 

516;  Chambers  v.  Livcrmore,  15  Mich.  243. 
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brought  upon  written  agreements  seeking  to  obtain  their 
specific  enforcement.     It  has  been  shown  that  parol  eyi- 
dence  of  the  mistake  may  be  used  by  the  plaintiff  in  suits 
brought  directly  upon  it  and  seeking  the  remedy  of  a 
reformation  or  a  cancellation,  in  order  to  be  relieved  from 
its  consequences;  and  also  that  in  suits  on  a  written  con- 
tract the  defendant  may  resort  to  parol  evidence  of  a 
mistake  by  way  of  defense,  and  even  that  the  court  may 
decree  a  performance  of  the  contract  as  thus  varied  by 
means  of  his  evidence.    The  question  now  presented  is, 
whether,  in  suits  of  the  same  nature  for  the  enforcement 
of  a  written  agreement,  the  plaintiff,  in  addition  to  his 
averment  of  the  written  contract,  may  allege  a  mistake, 
surprise,  or  fraud,  and  may  by  means  of  parol  evidence 
establish  the  verbal  modification  in  the  terms  of  the  con- 
tract which  would  result  from  such  error  or  fraud,  and 
may  obtain  in  the  same  suit  a  specific  performance  of  the 
agreement  so  modified  or  varied.    The  rule  is  well  estab- 
lished in  England  that  this  cannot  be  done,  unless  there 
has  been  a  part  performance  of  the  parol  variation.' 

^The  leading  oas«  i»  Woollam  t.  198;  Clarke  ▼.  Graat^^U  Yea.   519, 

Hearn,  7  Vea.  211;  2  Lead.  Caa.  £q.,  624,  per  Sir  William  Grant;  CliSbid 

4th    Am.   ed.,   920,  and  notea;  Earl  ▼.  Turrell,  1   Tonnge  ft  a  Ql  ISS^ 

Damley  ▼.  London  etc.  R'y,  L.  R.  2  per  Knight  Bmoe,  v.  Oi    At  to  an- 

H.  L.  43;  Wilson  v.  Wilson,  5  H.  L.  forcing  the  performance  of  a  written 

Cas.  40,  65,  per  Lord  St.   Leonards;  contract  with  a  parol  modificatiaD  at 

Rich  V.  Jackson,  4  Brown  Ch.  514;  6  the  instance  of  and  proved  hy  the  de- 

Ves.  334,  note;  Higginson  v.  Clowes,  15  fendant,  see  ACartin  ▼.  Pycroft^  2  De 

Ves.  516,  523;  Winch  v.  Winchester,  Gez,  M.  ft  G.  785;  Robinson  t.  Tm, 

1  Ves.  ft  B.  375, 378;  Manser  ▼.  Back,  3  Russ.  114,  and  oases  in  note  under 

6  Hare,  443,  447;  Sqnire  ▼.  Campbell,  the  last  paragraph.    This  SSngliah  doe> 

1  Mylne  ft  C.  459,  480;  London  etc  trine,  althongh  established  by  anoh  an 

R'y  V.  Winter,   Craig    ft  P.  57,  61;  array  of  authority,  is  open  to  the  fol- 

Emmet  ▼.  Dewhurst,  3  Macn.  ft  G.  lowing  observations:  1.  When  tiie  al» 

587;    Attorney -General  ▼.  Sitwell,    1  leged    mistake,    and   a  fortiori    tiis 

Younge  ft  C.  559;  Clinan  r.  Cooke,  frand,  is  committed   by  the  plaxntair 

1  Schoales  ft  L.  22,  38,  39;  Davies  v.  himself,  it  would  be  manifestly  unjust 

Fitton,  2  Dm.  ft  War.  225,  233.  There  that  he  should  be  allowed  to  ooneet 

are  dicta  suegesting  a  contrary  view  his  own  error,  or  obviate  the  eflfoots  of 

by    Lord    Hardwicke,  in    Walker  v.  his  own  deceit,  and  obtain  the  affirm* 

Walker,  2  Atk.  98,  100;  6  Ves.  335,  ative  remedy  of  a  specific  exeontUm 

note;  and  in  Joynes  v.  Statham,  3  Atk.  of  the  contract  am  thns  amended.    In 

388;  by  Lord  Thurlow,  in  Pember  v.  its  application  to  snoh  a  ease,  tiie  doo> 

Mathers,    1   Brown  Ch.   52;  and  by  trine  rests  upon  the  sure  foondatioiis 

Lord  Eldon,  in  Marquis  of  Townshend  of  equity,  and  prevails  in  the  United 

V.  Stangroom,  6  Ves.  328,  339;  and  see  States  as  well  as  in  Bngland*    S»  But 

also  Harrison  v.   Gardner,  2  Madd.  when  the  mistake  ia 
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Tbe  reason  originally  assigned  for  this  mie  was,  that  the 
admission  of  parol  evidence  as  the  foundation  for  final 
relief  in  such  suits  would  be  a  violation  of  the  statute  of 
frauds.  If  this  reasoning  has  any  force,  it  is  difficult  to 
see  why  it  does  not  equally  forbid  the  enforcement  of 
written  contracts  as  modified  by  parol  evidence  at  tbe 
instance  of  defendants,  or  why  it  does  not  in  fact  strike 
at  the  very  foundation  of  the  doctrine  of  reforming  writ* 
ten  agreements  by  means  of  parol  evidence. 

§  862.  Same.  American  Rule — Eyidence  Admissible. — 
The  American  courts  have  pursued  a  more  simple  and 
enlightened  course  of  adjudication.  The  doctrine  is  well 
settled  in  the  United  States  that  where  the  mistake  or 
fraud  in  a  written  contract  is  such  as  admits  the  equitable 
remedy  of  reformation,  parol  evidence  may  be  resorted  to 
by  the  plaintiff  in  suits  brought  for  a  specific  performance. 
The  plaintiff  in  such  a  suit  may  allege,  and  by  parol  evi- 
dence prove,  the  mistake  or  fraud,  and  the  modification 
in  the  written  agreement  made  necessary  thereby,  and 
may  obtain  a  decree  for  the  specific  enforcement  of  the 
agreement  thus  varied  and  corrected.^    As  in  suits  for  a 

fraud  it  committed  by  the  other  party,  by  a  mistake  have  relief  as  well  where 
■o  that  the  contract  is  one  which  may  he  is  plaintiff  as  where  he  is  defend- 
be  reformed,  there  is  certainly  no  ant?  It  cannot  make  any  difference 
greater  injustice  in  permitting  snch  in  the  reasonableness  and  justice  of 
ccMTOotion,  as  a  preliminary  to  an  en*  the  remedy,  whether  the  mistake  were 
forcement»  to  be  made  on  the  demand  to  the  prejudice  of  the  one  party  or 
of  the  plaintiff  and  as  the  result  of  the  other.  If  the  court  be  a  oompe« 
parol  evidence  introduced  hy  him,  tent  jurisdiction  to  correct  snch  mis- 
than  in  allowing  it  to  be  made  on  the  takes,  —  and  that  is  a  point  understood 
allegations,  parol  proofs,  and  conten*  and  settled,  — the  agreement,  when 
tion  of  the  defendant.  And  when  we  corrected  and  made  to  speak  the  real 
oonsider  that  the  plaintiff  is  able,  by  sense  of  the  parties,  ought  to  be  en- 
means  of  parol  evidence,  to  obtain  a  forced,  as  well  as  any  other  agreement 
reformation  of  the  written  contracti  perfect  in  the  first  instance.  It  ought 
and  thftt  he  can  in  a  second  suit  com-  to  have  the  same  efficacy  and  be  en- 
pel  the  specific  performance  of  the  titled  to  the  same  protection,  when 
agreement  as  thus  corrected,  the  doo-  made  accurate  under  a  decree  of  the 
trine  of  tiie  text  seems  to  rest  upon  oourt,  as  when  made  accurate  by  the 
no  more  solid  foundation  than  mere  act  of  the  parties."  The  doctrine  is 
Terbal  lona  either  directly  decided  or  recognized 
^  Tlie  leading  case  is  Keisselbrack  by  the  following  cases:  Bellows  v. 
▼.  Livingston,  4  Johns.  Ch.  144,  14a  Stone,  14  N.  H.  175;  Smith  v.  Greeley, 
Chancellor  Kent  placed  the  decision  14  K.  H.  378;  Tilton  v.  Tilton,  9  N.  H. 
broadly  and  squarely  upon  this  doo-  385;  Craig  ▼.  Kittredge,  23  N.  H.  231 ; 
trine,  and  said, concerning  it,as  follows:  Beardsley  v.  Knight,  10  Vt.  185;  38 
*'Whyshonld  not  the  purty  aggrieved  Am.  Dec.  193;  Glass  ▼•  Hulbert^  102 
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reformation  alonOi  the  evidence  must  be  of  the  clearest 
and  most  convincing  nature;  the  burden  of  proof  is  oa 
the  plaintiff,  and  he  must  prove  his  case  beyond  a  reason- 
able doubt/  It  is  not  sufficient  merely  to  prove  a  mistake 
which  might  be  ground  for  a  rescission.  The  plaintiff 
must  establish  a  mistake  of  such  a  character  as  entitles 
him  to  a  reformation,  and  such  circumstances  as  render 
a  reformation  possible.'  In  those  states  which  have 
adopted  the  reformed  procedure  this  doctrine  is  clearly 
established  and  its  operation  enlarged.  In  one  civil  ac- 
tion the  plaintiff  may  not  only  unite  and  obtain  both 
the  remedy  of  reformation  and  the  equitable  remedy  of 
specific  performance,  but  also  the  remedy  of  reformation 
and  the  legal  remedy  of  a  pecuniary  j  udgment  for  debt 
or  dama;^8s  for  the  breach  of  the  contract  as  corrected, 
or  the  legal  remedy  of  a  recovery  of  specific  property.* 

Mass.  24,  41;  3  Am.  Rep.  418;  Mefccalf  137;  Murphy  ▼.  Rooney,  45  OaL  78; 
▼.  Patnam,  9  Allen,  97;  Quinn  ▼.  Murray  v.  Dake,  46  GaL  644;  [Popp- 
Roath,  37  Conn.  16;  Wooden  ▼.  Havi*  lein  r.  Foley,  61  Md.  381.] 
land,  18  Conn.  101;  Chamberlain  ▼.  ^  Kevins  ▼.  Donlap,  33  N.  T.  676; 
Thompson,  10  Conn.  243;  26  Am«  Dea  Lyman  r.  U.  Ins.  Co.,  2  Johns.  Ch. 
390;  Uillespie  ▼.  Moon,  2  Johns.  Ch.  630;  17  Johns.  373;  Harris  ▼.  Reeee, 
685;  7  Am.  Dec  559;  Lyman  ▼.  Un«  5  Gilm.  212;  Beard  ▼.  linthicnm,  1 
Ins.  Co.,  17  Johns.  373;  Rosevelt  ▼.  Md.  Ch.  345;  Brady  ▼.  Parker,  4  Ired. 
Fulton,  2  Cow.  129;  Coles  r.  Bowne,  Eq.  430;  Harrison  r.  Howard,  1  Ired. 
10  Paige,  526,  535;  Oonvemeur  r.  Eq.  407;  Hunter  ▼.  Bilyeo,  30  HL  228. 
Titus,  1  Edw.  Ch.  477;  6  Paige,  347;  246;  Selby  ▼.  Geines,  12  HL  69;  Bailey 
Hyde  ▼.  Tanner,  1  Barb.  75;  Gooding  ▼.  Bailey,  8  Humph.  230;  and  see  ante, 
T.  McAlister,  9  How.  Pr.  123;  Smith  §  859,  and  cases  in  note. 
r.  Allen,  1  N.  J.  Eq.  43;  21  Am.  Deo.  '  Lyman  t.  U.  Ins.  Co.,  2  Johns. 
33;  Hendrickson  t.  Ivins,  1  N.  J.  Eq.  Ch.  630;  Keisselbrack  ▼.  livingstoo.  4 
562;  Christ  r.  Dififenbach,  1  Serg.  k  Johns.  Ch.  144;  Rider  ▼.  PoweU,  28 
R.  464;  7  Am.  Dec.  624;  Snsquehanna  N.  T.  310;  Mathews  ▼.  Terwilliger,  3 
Ins.  Co.  ▼.  Perrine,  7  Watts  A  S.  348;  Barb.  50;  Hall  r.  Clagett,  2  M<£  Ch. 
Gower  ▼.  Sterner,  2  Whart  75;  Bow-  151,  153;  Philpott  r.  Elliott^  4  Md. 
man  r.  Bittenbender,  4  Watts,  290;  Ch.  273;  Durant  ▼.  Bacot»  15  N.  J.  Eq. 
Clark  r.  Partridge,  2  Pa.  St  13;  4  Pa.  411;  Beebe  r.  Toung,  14  Mich.  138; 
St.  166;  Wesley  v.  Thomas,  6  Har.  So  Tesson  ▼.  Atlantic  M.  Ins.  Co.,  40  Mo. 
J.  24;  Moale  ▼.  Buchanan,  11  Gill  ft  33,  36;  93  Am.  Dec.  293;  Fowler  ▼. 
J.  314,  325;  Coutt  r.  Craig,  2  Hen.  &  Fowler,  4  De  Gex  &  J.  250,  265. 
M.  618;  Newsom  r.  Bufferlow,  1  Dev.  *  Pomeroy  on  Remedies,  sees.  78-85. 
Eq.  383;  Brady  ▼.  Parker,  4  Ired.  Eq.  Reforming  and  a  pecuniary  judgment 
430;  Clopton  ▼.  Martin,  11  Ala.  187;  on  the  iustrument  as  reformed:  Bid- 
Harris  V.  Columbiana  Ins.  Co.,  18  well  r.  Astor  Ins.  Co.,  16  K.  Y.  263; 
Ohio,  116;  51  Am.  Dea  448;  Webster  Conev.  Niagara  Ins.  Ca,  60N.  Y.  619; 
V.  Harris,  16  Ohio,  490;  Worley  ▼.  3  Thomp.  So  0.  33;  N.  Y.  Ice  Ca  ▼. 
Tuggle,  4  Bush,  168,  173;  Shelby  ▼.  N.  W.  Ins.  Co.,  23  N.  Y.  357,  359; 
SnuSi,  2  A.  K.  Marsh.  504;  Bailey  r.  Welles  r.  Yates,  44  N.  Y.  525;  Csa- 
Bailey,  8  Humph.  230;  Leitensdorfer  well  ▼.  West,  3  Thomp.  ft  C.  381 
▼.  Delphy,  15  Mo.  160;  55  Am.  Dec  Reformation  and  other  specific  relief 
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Also,  the  defendant,  bj  means  of  a  counterclaim,  may 
obtain  against  the  plaintiff  the  same  union  of  affirmative 
equitable  or  equitable  and  legal  reliefs.^ 

§  863.  Evidence  of  a  Parol  Variation  Which  has  been 
Part  Performed. — There  is  one  particular  case  with  re- 
spect  to  which  the  English  and  American  courts  are 
agreed,  —  the  part  performance  by  the  plaintiff  of  the 
parol  provision  which  he  alleges  in  variation  of  the 
written  agreement.  It  is  the  settled  rule,  both  in  Eng- 
land and  in  this  country,  that,  in  suits  for  a  specific  per- 
formance, the  plaintiff  may  allege  and  prove  a  verbal 
addition  or  variation  of  the  written  contract,  and  that 
this  additional  verbal  stipulation  has  been  part  performed 
by  him,  and  may  then  obtain  a  decree  for  the  specific  en- 
forcement of  the  entire  agreement  as  thus  modified.' 
There  are  two  conditions  of  fact  to  which  this  rule  ap- 
plies: 1.  The  verbal  modification  may  be  contemporaneous 
with  and  a  part  of  the  original  agreement;'  2.  It  may  be 
a  subsequent  alteration  of  or  addition  to  the  original 
written  agreement*  The  rule  applies  alike  to  each  of 
these  two  cases;  but  in  both  the  part  performance  must 
be  of  the  verbal  stipulation,  and  must  conform  to  all 

■nch  as  recovery  of  land:  Lattin  ▼.  '  Anonymoiie,  6  Yin.  Abr.  622,  pi. 

MoCarty,  41  N.  Y.  107;  Phillipo  ▼.  88;  Legal  r.  MUler,  2  Ves.  Sr.  299;  I^t- 

Gorham,  17  N.  Y.  270;  Laab  ▼.  Back*  oairn  ▼.  Ogbonme,  2  Vea.  Sr.  375;  Price 

miller,  17  N.  Y.  020;  Henderson  ▼.  ▼.  Dyer,  17  Ves.  866;  GUroy  ▼.  Alls, 

Dickey,  60  Ma  161,  166;  and  see,  on  22  Iowa,  174;  and  cases  in  the  two 

this  subject  generally.  Gray  ▼.  Dough*  following  notes, 

erty,  25  Cal.  266;  Walker  ▼.  Sedgwick,  *  As  an  illastration:  The  real  agree- 

8  Cal.  398;  Guernsey  v.  Am.  Ins.  Co.,  ment  was  for  the  sale  of  two  lots;  the 

17   Minn.   104,   108;  Montgomery  ▼•  writing  only  set  forth  a  contract  for 

McEwen,  7  Minn.  361.  the  sale  of  one;  the  plaintiff  proTes  by 

'  Pomeroy  on  Remedies,  sees.  91-97;  parol  evidence  the  true  contract,  and 

Murphy  ▼.  Rooney,  46  Cal.  78;  Gue-  also  a  snflBoient  part  performance  with 

dici  ▼.  Boots,  42  Cal.  452,  466;  Talbert  respect  to  the  second  lot;  a  specific 

y.  Singleton,  42  Cal.  390;  Hoppongh  performance  of  the  whole  is  granted: 

y.  Struble,  60  N.  Y.  430;  Haire  y.  &•  Moale  y.  Buchanan,  11  Gill  A;  J.  314; 

ker,  6  N.  Y.  367;  Crary  y.  Goodman,  Parkhurst  y.  Cortlandt,  1  Johns.  Ch. 

12  N.  Y.  266,  268;  64  Am.  Dea  606;  273;  14  Johns.  16;  and  see  Tilfcon  y. 

Bartlett  y.  Judd,  21  N.  Y.  200,  203;  Tilton,  9  N.  H.  385;  Glass  y.  Hal- 

78  Am.  Dea  131;  Cavalli  y.  Allen,  67  bert»  102  Mass.  24,  43;  3  Am.  Rep. 

N.   Y.   608;  Petty  y.  Malier,   16  B.  418. 

Mon.  691,  604;  Ingles  y.  Patterson,  36  *  O'Connor  y.  Spaight,  1  Schoales  ft 

Wis.  373;  Onson  y.  Cown,  22  Wis.  L.  305;  Devling  v.  Little,  26  Pa.  St. 

329.  502. 
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requisites  as  settled  with  respect  to  the  part  pe:  formance 
of  any  verbal  agreement.* 

§  864.    Effect  of  the  Statute  of  Frauds  upon  the  Use  of 
Parol  Evidence.  —  I  shall  conclude  this  branch  of  the 
subject  with  an  examination,  in  more  general  terms,  of 
the  doctrine  concerning  the  admission  of  parol  evidence 
to  vary  the  terms  of  written  instruments  M'hich  are  em- 
braced within  the   statute  of  frauds,  the  theory  upon 
which  the  doctrine  rests,  the  extent  to  which  such  evi- 
dence is  admissible,  and  the  limits  upon  the  doctrine 
which  have  been  asserted  by  some  decisions.     The  dis. 
cussion  embraces  both  the  use  of  parol  evidence  in  suits 
brought  merely  for  the  reformation  of  such  written  in- 
struments, and  also  its  use  where  the  plaintiff  seeks,  in 
one  suit,  to  correct  a  written  instrument  by  means  of  a 
verbal  variation,  and  to  specifically  enforce  it  as  cor« 
rected;  the  same  fundamental  principle  underlies  both 
of  these  classes.    A  distinct  conflict  of  opinion  exists 
among  the  American  decisions  with  respect  to  the  extent 
of  the  general  doctrine  and  the  limitations  upon  its  oper- 
ation; and  the  question  is  one  of  so  much  practical  im- 
portance that  it  demands  a  careful  examination.     I  shall 
state  the  two  opposing  positions,  and  the  grounds  on 
which  they  are  maintained,  as  clearly  and  accurately  as 
may  be  possible,  and  shall  endeavor  to  show  which  of 
the  two  accords  with  principle  and  is  sustained  by  au- 
thority.   It  is,  of  course,  assumed  that  the  variation  in 
the  writing,  which  is  to  be  established  by  parol  evidence, 
arose  from  mistake,  surprise,  or  fraud. 

§  865.  Two  Glasses  of  Oases  in  Which  the  Use  of  Parol 
Evidence  may  be  Affected  by  the  Statute.  —  In  contracts 
required  by  the  statute  of  frauds  to  be  in  writing,  all 
possible  errors  requiring  a  verbal  variation,  whether 
arising  from  mistake,  surprise,  or  fraud,  may  be  reduced 

1  Oases  in  the  two  preceding  notes;    Estate,  1  Watts  ft  8.  388;  BromghtoA 
Olass  ▼.  Hnlbert*  102  Mass.  24,  28;  3    t.  Co£Eer,  18  Gratt  184. 
Am.  Rep.  418^  per  Wells,  J.;  AUen's 
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to  two  general  classes:  1.  By  means  of  the  error  the  con- 
tract  may  include  within  its  terms  certain  subject-matters 
— as,  for  example,  lands — which  were  not  intended  by  the 
parties  to  come  within  its  operation,  in  which  case  the 
parol  evidence  will  show  that  such  subject-matters  should 
be  omitted,  and  the  relief  demanded  will  be  a  correction 
which  shall  exclude  them,  and  confine  the  operation  of 
the  agreement  to  the  remaining  subject-matters  mentioned 
in  it,  and  to  which  alone  it  was  intended  by  the  parties 
to  apply;  2.  By  means  of  the  error  the  contract  may  omit 
certain  subject-matters  —  as  lands — which  were  intended 
by  the  parties  to  come  within  its  operation;  and  in  this 
case  the  parol  evidence  will  show  that  such  subject-matter 
should  be  included,  and  the  relief  demanded  will  be  a 
modification  of  the  writing,  so  that  it  shall  embrace  them, 
and  shall  thus  extend  its  operation  to  particular  subject- 
matters  not  mentioned  in  it,  but  to  which  it  was  originally 
intended  to  apply.  So  far  as  the  statute  of  frauds  can 
affect  the  parol  variation  of  written  instruments,  it  is  ob- 
vious that  these  two  classes  describe  all  possible  cases 
which  can  arise.  Now,  it  has  been  asserted — and  I  merely 
state  the  position  at  present  without  inquiring  into  its 
correctness — that  a  reformation  and  enforcement  based 
upon  parol  evidence  in  the  first  of  these  classes  does  not 
conflict  with  the  statute  of  frauds,  since  the  relief  does 
not  make  a  parol  contract,  but  simply  narrows  a  written 
one  already  made.  On  the  other  hand,  as  it  is  asserted, 
the  same  relief  in  the  second  class  does  directly  conflict 
with  the  statute,  since  it  is  a  virtual  making  of  a  parol 
contract  in  relation  to  land  or  other  subject-matter  speci- 
fied in  the  statute.  In  short,  it  is  argued,  the  remedy  in 
the  latter  instance  is  a  parol  extension  of  a  written  con- 
tract, so  that  it  shall  embrace  a  subject-matter  not  other- 
wise within  its  scope;  in  the  former  instance  it  is  the 
withdrawal,  by  parol  evidence,  of  a  portion  of  the  subject- 
matter  from  the  scope  of  a  written  contract  which  is  left 
in  full  force  as  to  the  remaining  portion  which  had  been 

2SQ.JUB.  — 7« 
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embraced  within  it  from  the  beginning;  one  is  an  affirm- 
ative process  of  making  a  contract;  the  other  is  merely 
a  negative  process  of  limiting  a  contract  already  made. 
The  conflict  of  decision  before  mentioned  turns  upon 
these  two  classes.  According  to  the  interpretation  of  the 
general  doctrine  maintained  by  one  group  of  decisions, 
the  admission  of  parol  evidence  is  confined  to  cases  fall- 
ing within  the  first  class;  according  to  the  other  view, 
the  evidence  is  admissible  alike  in  cases  belonging  to 
both  classes. 

§  866.  General  Doctrine  that  Parol  Evidence  of  IDs- 
take  or  of  Fraud  is  Admissible  in  Both  Glasses  of  Oases.— 
The  doctrine  in  all  its  breadth  and  force  is  maintained 
by  courts  and  jurists  of  the  highest  ability  and  authority, 
which  hold  that,  whether  the  contract  is  executory  or  exe- 
cuted, the  plaintiff  may  introduce  parol  evidence  to  show 
mistake  or  fraud  whereby  the  written  contract  fails  to 
express  the  actual  agreement,  and  to  prove  the  modifi- 
cations necessary  to  be  made,  whether  such  variation  con- 
sists in  limiting  the  scope  of  the  contract,  or  in  enlarging 
and  extending  it  so  as  to  embrace  land  or  other  subject- 
matter  which  had  been  omitted  through  the  fraud  or 
mistake,  and  that  he  may  then  obtain  a  specific  perform- 
ance  of  the  contract  thus  varied,  and  such  relief  may  be 
granted  although  the  agreement  is  one  which  by  the 
statute  of  frauds  is  required  to  be  in  writing.^  This  view, 
in  my  opinion,  is  not  only  supported  by  the  overwhelm- 
ing preponderance  of  judicial  authority,  but  is  in  com- 
plete accordance  with  the  fundamental  principles  of 
equity  jurisprudence.  Indeed,  the  other  theory,  as  wiU 
more  fully  appear  in  the  sequel,  has  no  necessary  connec- 

1  Keiaselbraok     ▼.    Lmngston,    4  more,  2  Pa.  Si.  122;  44  Am.  Dec.  ISl; 

Johns.  Ch.  144;  Oillespie  t.  Moon,  2  Gower  y.  Sterner,  2  Whari.  75;  Fhil- 

Johns.  Ch.  585;  8  Am.  Dec.  559;  Phyfe  pott  v.  Elliott,  4  Md.  Cb.  273;  Tilfcoa 

▼.  Warden,  2  Edw.  Ch.  47;  Coles  v.  y.  Tilton,  9  N.  H.   385;  Mnrpby  ▼. 

Bown,  10  Paifl^e,  626,  535;  Hendriok-  Booney,  45  Cal.  78;  Qainn  y.  Koath, 

son  y.  Ivins,  1  N.  J.  Eq.  562;  Work-  37  Conn.  16;  Monro  y.  Taylor,  3  Macn. 

man  y.  Guthrie,  29  Pa.  St.  495;  72  ft  O.  713,  718;  Lenty  y.  Hillas,  2  De 

Am.  Dec.  654;  Raffensberger  y.  Cal-  6ez  ft    J.    110,    120;    Beardaley  y. 

lison,  28  Pa.  St.  246;  Tyson  y.  Pass-  Dantley,  69  N.  Y.  577. 
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tion  with  specific  performance;  if  adopted  and  consist- 
ently carried  out,  it  would  necessarily  restrict  within 
narrow  bounds  the  most  salutary  equitable  remedy  of 
reformation.  The  same  broad  view  of  the  doctrine  is 
clearly  illustrated  in  the  treatment  of  executed  contracts 
or  conveyances  of  land.  It  is  settled  by  the  great  pre- 
ponderance of  authority  that  a  deed  of  land  may  be  thus 
corrected  by  enlarging  its  scope,  extending  its  operation 
to  other  subject-matter,  supplying  portions  of  land  which 
had  been  omitted,  making  the  estates  conveyed  more 
comprehensive,  as  changing  a  life  estate  into  a  fee, 
and  the  like,  and  by  enforcing  the  instrument  thus 
varied  against  the  grantor.  If  the  doctrine  can  be  thus 
applied  to  deeds  which  have  actually  conveyed  the  title, 
then  a  fortiori  may  it  be  applied  to  mere  executory  con- 
tracts which  do  not  disturb  the  legal  title.*  No  such  re- 
lief, however,  can  be  granted,  either  when  the  contract  is 
executory  or  executed,  and  no  parol  evidence  can  be  used 
to  modify  the  terms  of  a  written  instrument,  and  most 
emphatically  when  that  instrument  is  required  by  the 
statute  of  frauds  to  be  in  writing,  except  upon  the  occa- 
sion of  mistake,  surprise,  or  fraud;  one  or  the  other 
of  these  incidents  must  be  alleged  and  proved  before  a 
resort  can  be  had  to  parol  evidence  in  such  cases.  This 
is  certainly  the  general  rule,  and  the  exceptions  to  it  are 
more  apparent  than  real.' 

I  Monro  t.  T^lor»  8  Macn.  &  G.  Mnnmy  ▼.  Dake,  46  Cal.  644;  [Hitohina 
718;  hentj  t.  mUas,  2  Do  Oex  A  J.  ▼.  Pettingill,  68  N.  H.  386;  Goodbar  r. 
110,  120;  Craig  ▼.  Kitiaredge,  23  N.  H.     Dunn,  61  Min.  618;  Taylor  ▼.  Daver- 


231;  Smith  ▼.  Greeley,  14  N.  H.  378;  ell,  43  Kan.  469;  Mining  Go.  T.  Min- 

TUton  ▼.  Tilton,  9  N.  U.  385;  Blod-  ing  Co.,  6  Utah,    624;  McDonald  r. 

gett  r.  Hobart,  18  Vt  414;  Chamber-  Ynngblnth,  46  Fed.  Bep.  836.] 

Udn  ▼.  Thompson,  10  Conn.  243;  26  *  Lee    ▼.    Kirby,    104    Masa.    420; 

Am.  Dec.  390;  Goavemenr  ▼.  Titus,  Blakealee  ▼.  Blakeslee,  22  Pa.  St.  237. 

1  Edw.  Ch.  477;  6  Paige,  .347;  Wiswall  The  mle  prevailins  in  sereral  states, 

▼.  Hall,  3  Paige,  313;  De  Peyster  r.  which  allows  parol  evidence  to  show 

Hasbronck,  11  N.  T.  682;  Hendrick-  that  a  deed  absolate  on  its  face  is 

son  ▼.  iTina,  1  N.  J.  Eq.  562;  Tyson  really  a  mortgage  even   when   there 

▼.  Passmore,  2  Pa.  St  122;  44  Am.  was  no  mistake  or  fraud  in  its  execu* 

Dee.  181;  Flagler  ▼.  Pleiss,  3  Rawle,  tion,  might  be  regarded  as  an  exoep- 

345;  Mocde  ▼.  Buchanan,  11  Gill  k  J.  tion,  bnt  is  not  so  treated  by  the 

314;  Worley  ▼.  Tngeie,  4  Bnsh,  168,  oonrts  which  have   adopted  it;  it  la 

182;  ProToet  v.   lUbraan,   21   Iowa,  rested  by  them  upon  entirely  different 

419;  Wright  r.  McCormick,  22  Iowa,  principles. 
645;  Hunter  ▼.  Bilyen,  30  HI.  228; 
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§  867.  Olass  ▼.  Hnlbert—  Examination  of  Proposed 
Limitations  on  This  Oeneral  Doctrine. — The  courts  of 
some  states  have  confined  the  operation  of  the  general 
doctrine  to  the  first  of  the  two  classes  described  in  a  pre- 
ceding paragraph.  They  have  refused  to  apply  the  doc- 
trine of  a  parol  variation  on  behalf  of  the  plaintiff  to 
written  instruments  within  the  statute  of  frauds,  when  the 
modification  would  enlarge  the  scope  of  the  instrument 
so  that  it  should  include  subject-matter  not  embraced 
within  it  as  it  stands,  or  would  increase  the  estate,  or  would 
otherwise  cause  it  to  operate  upon  interests  which  were 
not  originally  contained  within  its  terms.*    The  grounds 

*  The  case  in  which  this  restrictive  afforded  to  a  plaintiff  seeking  a  modi- 
Tiew  is  set  forth  in  the  most  elaborate  fioation  of  the  contract^  as  well  as  lo 
and  distinct  manner,  and  is  maintained  a  defendant  resisting  ita  enforcement 
with  the  greatest  display  of  reasoning,  That  proposition  most  ba  eonsidered 
in  Glass  r.  Hnlbert,  102  Mass.24;  8  Am.  as  fnlty  established.  It  ia  quite  an- 
Bep.  4ia  The  practical  importance  other  proposition  to  enlarge  the  sub- 
of  the  ijnestion  jnstifiee  a  careful  ex*  jeot-mattw  of  the  ooatraot,  or  to  add 
amination  of  thiii  noted  dedsion.  One  a  new  term  to  the  writing,  hj  parol 
of  two  adjoining  lots  belon^ng  to  the  eridenoe,  and  enforce  H.  No  saeb 
same  person  was  bought  m  reliance  proposition  waa  presented  by  the  case 
upon  tne  Tender's  false  and  fraudulent  of  Gillespie  ▼.  Moon,  and  it  does  not 
representations  that  it  included  a  cer*  sustain  the  right  to  such  relief  *^ioMt 
tam  sixteen  acres,  whereas  these  acres  the  statute  of  fraudsp  •  •  •  •  When 
formed  a  part  of  the  other  lot.  On  the  proposed  reformation  of  an  instra- 
discovering  the  fraud,  tlie  purchaser  ment  involves  the  specific  enforoemenl 
brought  the  suit,  praying  that  the  yen-  of  an  oral  agreement  within  the  stat- 
dor  might  be  oompelled  to  oonyey  the  ute  of  frauds,  or  when  the  term  eoo^ht 
lot  reaUy  intendecL  This  remedy  the  to  be  added  would  so  modify  the  m- 
oourt  refused,  holding  that  the  vendee  strument  as  to  make  it  operate  te  con- 
must  be  confined  to  a  rescission  and  a  vey  an  interest  or  secure  a  ri^t  which 
legal  aotion  for  damages.  The  follow*  can  only  be  oonveyed  or  aecured 
ing  extracts  from  we  opinion,  by  through  an  instrument  in  writing, 
Wells,  J.,  will  show  the  tiieory  main-  and  for  which  no  writing  haa  ever  ex- 
tained  by  the  Massachusetts  court,  isted,  the  statute  of  frauds  is  asnffi- 
Mr.  Justice  Wells,  after  criticising  the  oient  answer  to  such  a  prooeeding, 
opinion  of  Chancellor  Kent  in  the  lead-  unless  the  plea  of  the  statuta  can  be 
ing  case  of  Gillespie  v.  Moon,  2  Johns,  met  by  some  ground  of  estoppel  to  de- 
Ch.  585,  8  Am.  Dec.  559,  and  claim*  prive  the  party  of  the  right  to  set  up 
ing  that  much  of  what  the  chancellor  that  defense:  Jordan  v.  Sawkina,  I  Ves. 
there  said  concerning  the  extent  and  Jr.  402;Osbom  v.  Phelps^  19  Conn.  63; 
operation  of  the  general  doctrine  was  48  Am.  Dec  133;  dinan  v.  Cooke,  1 
a  mere  didum,  not  warranted  b^  the  Schoales  ft  L.  22.  The  fact  that  the 
facts  nor  necessary  to  the  decision,  omission  or  defect  in  the  writing, 
proceeds:  "  Th^irindple  which  was  by  reason  of  which  it  failed  to  oonvey 
maintained  l^  Cnancellor  Kent  in  the  land«  or  express  the  obligatioa 
Gillespie  v.  Moon,  2  Johns.  Ch.  585,  which  it  is  sought  to  make  it  oonvey  sr 
8  Am.  Dec  559,  was,  that  relief  in  express,  was  occasioned  by  nuatake  or 
equity  against  tiie  operation  of  a  writ-  by  deceit  and  frand,  will  not  alcne 
ten  instrument,  on  we  ground  that  by  eonstitute  such  an  estoppeL  There 
fraud  or  mistake  it  did  not  express  the  must  concur,  also,  some  change  in  the 
true  contract  of  the  parties,  might  be  condition  or  position  of  the  party  seek- 
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upon  which  this  conclusion  is  based  are  briefly  as  follows: 
The  statute  of  frauds  peremptorily  requires  that  every 

ing  Mlief,  by  raucm  of  being  indneed  dafeat  or  rettriction  of  wriiion  oon* 
to  enter  upon  the  execution  of  the  tracts,  nor  the  nae  of  parol  evidence 
agreement,  or  to  do  act!  npon  the  faith  for  the  purpose  of  eetablishing  the 
of  it  aa  if  it  were  executed,  with  the  equitable  grounds  therefor.  The  parol 
knowledge  and  acquiescence  of  the  evidence  is  introduced,  not  to  eatablUh 
other  Vfrty  either  express  or  implied,  an  oral  agreement  independently  of 
for  which  he  would  be  left  without  the  writing,  but  to  show  that  the 
redress  if  the  agreement  were  to  be  written  instrument  contains  something 
defeated.  •  .  •  .  The  principle  on  contrary  to  or  in  excess  of  the  real 
which  courts  of  equity  rectify  an  in-  agreement  of  the  parties,  or  does  not 
strument  so  as  to  enlarge  its  operation,  properly  express  that  agreemeot: 
or  to  convey  or  enforce  rights  not  Higginson  ▼.  Clowes,  15  Ves.  516;  1 
found  in  the  writing  itself,  and  make  Ves.  ft  B.  624;  Squier  ▼.  Campbell,  1 
it  oonform  to  the  agreement  as  proved  Mylne  ft  C.  459,  480.  But  rectifica- 
by  parol  evidence,  on  the  ground  of  an  tion  by  making  the  contract  include 
omission  by  mutual  mistake  in  the  re-  obligations  or  subject-matter  to  which 
duction  of  the  agreement  to  writing,  its  written  terms  will  not  apply  is  a 
is,  as  we  understand  it,  that  in  equity  direct  enforcement  of  the  onu  agree- 
the  previous  oral  agreement  is  held  to  ment,  as  much  in  oonfiict  with  the 
subsist  as  a  binding  contract,  notwith*  statute  of  fnuds  as  if  there  were  no 
standing  the  attempt  to  put  it  in  writ-  writing  at  alL  Such  rectification,  when 
ing;  and  upon  dear  proof  of  its  terms  the  ezuarged  operation  includes  that 
the  court  compel  tiie  incorporation  of  which  is  within  the  statute  of  frauds, 
the  omitted  clause,  or  the  modification  must  be  accomplished,  if  at  all,  under 
of  that  which  is  inswtedr  so  that  the  the  other  head  of  equity  jurisdiction, 
whole  agreement  as  actually  intended  namely,  fraud."  I  remark,  in  this 
to  be  nu^e  shall  be  truly  expressed  and  connection,  that  it  is  difficult  to  un- 
executed: Hunt  V.  Rousmaniere,  1  derstand  what  the  learned  judge  means 
Pet  1;  Oliver  v.  Mut.  etc  Ins.  Ca,  2  by  this  last  statement.  The  ground 
Curt  277.  But  when  the  omitted  on  which  the  plaintiff  in  the  suit 
term  or  obligation  is  within  the  sought  relief  imu  fraud,  —  direct  fraud- 
statute  of  frauds^  there  i»  no  vaUd  ulent  misrepresentations  by  the  de- 
agreemetU  which  the  eomi  i§  autlicrked  fendant,  and  not  mere  mUtake,  — >and 
to  tnfwet  cutside  <^  the  writing.  In  the  relief  was  denied  because,  as  the 
such  case  relief  mav  be  had  eigakut  court  said,  the  granting  it  would 
the  enforcement  of  the  contrsct  as  violate  the  statute  of  frauds.  How, 
written  or  the  assertion  of  rights  ao-  then,  could  the  relief  be  sought,  con- 
quired  under  it  contrary  to  the  terms  sistently  with  thU  view,  under  the 
aud  intent  of  the  real  agreement  of  the  jurisdiction  over  fraud  f  It  is  poisibie 
parties.  Such  relief  may  be  |^ven  em  that  he  refers  to  the  remedy  of  reeek' 
well  upon  the  suit  of  a  plaintifiT  seek-  stoii  based  upon  fraud;  but  the  use  of 
ing  to  have  a  written  contract  or  some  the  word  "rectification  "  seems  to  be 
of  its  terms  set  aside,  annulled,  or  re-  opposed  to  this  explanation.  The 
stricted,  as.  to  a  defendant  resisting  same  view  of  the  doctrine  was  main- 
its  specific  performance:  Gillespie  v.  tained  in  Blder  v.  Elder,  10  Me.  80, 
Moon,  2  Johns.  Ch.  585;  8  Am.  Dec  25  Am.  Dec  205,  per  Weston,  J.,  al- 
559;  Keisselbrack  v.  Livin^iston,  4  though  it  does  not  appear  that  any 
Johns.  Ch.  148.  Belief  in  this  form,  fraud  was  alleged  as  in  the  Massachu- 
al  though  procured  by  |»arol  evidence  setts  case  See  also,  as  supporting  the 
of  an  agreement  differing  from  the  same  theory  with  more  or  less  direct- 
written  contract,  with  proof  that  the  ness,  Osbom  v.  Phelps,  19  Conn.  63; 
difference  was  the  rssolt  of  accident  or  48  Am.  Dec  133;  Miller  v.  Chetwood, 
mistake^  does  not  conflict  with  the  2  N.  J.  £u.  99;  Dennis  v.  Dennis,  4 

Provisions  of  the  statute  of  frauds.  Rich.  Ea.  307;  Weetbrook  v.  Harbe- 

'hat  statute  forbids  the  enforcement  son,   2  McCord  Eq.    112;  Climer  v. 

of  certain  kinds  of  agreement  without  Hovey,  16  Mich.  18;  Whitteaker  v. 

writings  but  it  does  not  forbid  the  Vanschoiack,  5  Or.  113;  Best  v.  Stow, 
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contract  creating  or  transferring  or  otherwise  dealing 
with  an  interest  in  land  must  be  in  writing,  and  that 
while  the  limitation  or  restriction  of  a  written  agreement, 
80  that  it  shall  not  include  all  the  subject-matter  originally 
within  its  scope,  does  not  conflict  with  the  statute,  a  ref- 
ormation  or  enforcement  based  upon  parol  evidence,  by 
which  the  contract  is  made  to  operate  upon  new  and  dis- 
tinct subject-matter,  estates,  or  interests,  is  a  direct  viola- 
tion of  the  legislative  mandate,  and  a  gross  usurpation 
of  power  by  the  courts,  and  cannot  therefore  be  per- 
mitted. With  regard  to  the  character  of  these  decisions 
as  correct  representations  of  the  equitable  doctrine,  and 
to  their  effect  as  binding  authority,  it  would  perhaps  be 
enough  to  say  that,  at  the  time  when  they  were  made,  the 
courts  of  Massachusetts  and  of  Maine,  able  and  learned 
as  they  were,  possessed  only  a  very  narrow  and  partial 
equitable  jurisdiction,  conferred  entirely  by  statutes,  and 
it  was  the  very  central  position  of  their  local  system,  re- 
peatedly afSrmed  in  the  most  positive  manner,  that  they 
would  not  and  could  not  enlarge  their  statutory  jurisdic- 
tion by  implication.  This  fact  has  exerted  a  most  marked 
influence  upon  these  courts  in  their  manner  of  dealing 
with  general  topics  which  were  partly  embraced  within  the 
terms  of  the  local  statutes.^  Passing  by  this  fact,  how- 
ever, the  decisions  themselves  are,  in  my  opinion,  based 
upon  a  misconception  and  misinterpretation  of  the  true 
province  and  methods  of  equity  in  dealing  with  manda- 
tory statutes  of  form,  —  such  as  the  statute  of  frauds  or  of 
wills,  —  in  cases  of  fraud,  mistake,  accident,  and  surprise, 
so  as  to  prevent  the  enactments  themselves  from  being 
made  the  instruments  of  injustice.*  The  principles  which 
underlie  the  theory  advocated  by  the  Massachusetts  court, 
if  carried  out  to  their  legitimate  results,  would  work  a 

2  Sftnd.  Ch.  298;  [Davis  ▼.  Ely,  104        «  See  vol.  1,  S§  811-321,  322-387. 
N.  C.  16;  17  Am.  St.  Rep.  667.]   The        *  See  the  langaa«e  of  Lord  West- 
American  editor  of  the  Leading  Gases  ^^JJ  ui  McOormick  r.  Grogan,  L.  B> 
in  E^nit^  seems  to  favor  the  same  4  H.  U  82;  97t  quoted  oi^  ToL  If 
▼iew  in  his  notes  to  WooUam  ▼.  Heam,  |  431. 
ToL  2,  pp.  920,  944-1040,  4th  Am.  ed. 
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virtual  revolution  in  equity  jurisprudence,  would  confine 
its  most  salutary  remedial  functions  within  very  narrow 

limits,  and  would  overturn  doctrines  which  have  been 

regarded  as  settled  since  the  earliest  periods  of  the  juris- 
diction.*    They  would   greatly   abridge  the  remedy  of 

^  In  the  first  place  the  anthoritiee  intended  to  be  purchased.  In  Flagler 
are  overwhelmingly  opposed  to  the  t.  Pleits,  8  Rawle,  345,  a  deed  was 
fnndamental  positions  maintained  by  reformed  and  made  to  convey  laud 
the  Massachnsette  and  Maine  conrts,  which  bad  been  left  out  by  mistake. 
and  the  rcUh  decidendi  in  these  nn*  In  Hendrickson  t.  Ivins,  I  N.  J.  Kq. 
merous  cases  is  conclusive.  Ihe  state-  662,  a  bond  was  corrected  and  enforced 
ment  necessarily  implied  by  Mr.  against  a  surety,  although  the  surety's 
Justice  Wells,  that  the  relief  of  ref«  contract  was,  of  course,  required  to 
ormation  is  confined  to  agreements  fto<  be  in  writing  by  the  statute.  In  Ty- 
wUhin  the  statute  of  frauds,  is  with*  son  v.  Passmore,  2  Pa^  St.  122,  44  Am. 
out  any  foundation  of  fact.  The  oases  Deo.  181,  under  the  peculiar  procedure 
are  many,  decided  by  the  ablest  courts,  then  prevailing  in  Pennsylvania,  an 
where  a  reformation  and  enforcement  agreementi  which  was  fraudulently 
have  been  granted  of  written  agree-  represented  as  containing  an  entire 
ments  withm  the  statute  of  frauds,  tract  of  260  acres,  but  which  only  cov* 
the  effect  of  which  was  to  enlarge  the  eredathird  of  that  amount,  was  virtu* 
scope  of  the  writing  and  make  it  in-  ally  reformed,  and  the  defendant  oom- 
dude  and  operate  upon  lands  not  em-  pelled  to  convey  the  entire  tract.  The 
braced  within  its  original  form, —  cases  case,  though  in  form  an  action  of  eject- 
belonging  to  the  second  class  described  ment,  was  decided  entirely  upon  equi- 
in  a  foregoing  paragraph.  I  will  refer  table  principles.  See  also  Tilton  v. 
to  a  few  such  instances  by  way  of  Tilton,  9  N.  JB.  385;  Smith  v.  Greeley, 
illustration.  In  Moale  v«  Buchanan,  14  N.  U.  378;  Blodgett  ▼.  Hobart,  18 
II  GiU  So  J.  314,  a  vendor  had  agreed  Vt.  414;  Beardsley  v.  Duntley,  69 N.  Y. 
to  sell  certain  lots;  he  gave  a  deM,  in  677.  [In  McDonald  v.  Yungblnth,  46 
pursuiuice  of  his  contract,  in  which  part  Fed.  Rep.  836,  and  Hitchins  v.  Pettin- 
of  tiie  lots  were  omitted  by  mistake,  gill,  58  a.  H.  386,  the  doctrine  of  Glass 
The  court  granted  a  rectification  and  v.  Hulbert,  is  expressly  disapproved.] 
compelled  the  vendor  to  convey  the  Mr.  Justice  Wells  would  escape  from 
other  lots.  In  De  Peyster  r.  Has*  the  force  of  these  and  other  cases  of  the 
bronck,  UN.  Y.  682,  defendant  gave  same  class,  by  claiming  that  they  were 
a  mortgage  on  a  piece  of  land  which  decided  upon  the  principle  of  equitable 
he  fraudulently  induced  the  plaintiff  estoppeL  He  asserts  that  relief  of  the 
to  believe  was  a  lot  containing  a  tan-  kind  under  consideration  can  only  be 
nery  and  mill,  while  in  fact  these  given  when  the  defendant  has  by  his 
structures  stood  on  another  lot.  The  conduct  estopped  himself  from  settiug 
court  granted  relief  by  extending  the  up  and  relying  upon  the  mandates  of 
Uen  of  the  mortsage  so  that  it  should  the  statute.  It  is  a  complete  answer 
include  the  land  on  which  the  build*  to  this  ingenious  position,  that  these 
inga  stood.  In  Wiswall  v.  Hall,  3  cases  were  not  in  fact  decided  upon 
Paige,  313^  a  grantee  intended  to  pur-  the  ground  of  equitable  estoppel.  In 
chase  and  supposed  he  was  obtainins  all  the  cases  of  this  class,  the  raHo  deci- 
'  oertain  land  containint^  a  wharf  and  demdA  was  in  no  instance  an  equitable 
other  structures,  and  the  grantor  estoppel.  In  ascertaining  wbat  doc- 
fraudulently  suffered  him  to  take  a  trines  and  rules  have  been  established 
deed  which  only  conveyed  an  adjacent  by  adjudicated  oases,  we  must  always 
and  worthless  lot.  The  court  granted  inquire  what  was  the  actual  ground  of 
a  T^ormation,  and  compelled  the  the  decision,  what  was  the  actual  ra<ao 
grantor  to  oonvey  the  true  land.  In  decidendi  adopted  by  the  courts;  it  is 
Gouvemeur  r.  ^tns,  6  Paige,  347,  1  useless  to  speculate  as  to  other  and 
Edw.  Ch.  477,  a  deed  was  corrected  poeeibU-  grounds  upon  which  the  decis- 
which  by  mistake  conveyed  an  entirely  ions  might  have  been  rested.  But,  as 
different  piece  of  land  irom  the  one  I  shall  ^ow  in  the  sequel,  even  if  this 
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reformation;  they  would  prevent  the  court  from  establish- 
ing and  enforcing  parol  contracts  which  the  defendant's 

cUm  of  deoisions  oonld  be  referred  to  tion.  Bat  each  of  theee  proceedings 
the  principle  of  equitable  estoppel,  is  in  appearance  a  violation  of  the  stat- 
their  direct  antagonism  to  the  posi*  ate  of  fraads,  and  is  certainly  prohib- 
tions  of  the  liassachasetts  court  woold  ited  by  the  principles  of  the  theory 
not  thereby  be  lessened.  which  I  am  ezaminmg.  Each  of  them 
I  will  now  examine  these  positions  is,  in  fact»  the  establishing  by  parol  a 
npon  principle.  The  sole  ground  of  contraot  which  the  statute  says  can 
opposition  to  the  equitable  jurisdiction  only  be  established  by  writing.  Nor 
is  the  statute  of  Irauds.  If  there  is  can  I  see  any  esaetUiai  distinction  be- 
any force  in  the  objection,  it  applies  tween  the  remedy  of  reformation  in 
as  well  to  fraud  as  to  mistake.  In*  these  instances  and  that  of  raauiom, 
deed  the  Massachusetts  decision  ex-  when  the  party,  in  order  to  lay  the 
pressly  takes  this  view,  and  denies  the  foundation  lor  the  rescission,  is  obliged 
power  of  granting  such  relief  in  cases  to  show  by  parol  evidence  a  departure 
of  fraud  as  well  as  in  those  of  mistake,  in  the  written  instrument  from  the  in* 
The  Maine  court  does  not  avowedly  tent  as  verbally  agreed.  The  party 
push  its  reasoning  to  this  extreme.  In  proves  by  parol  evidence  that  there 
the  first  place,  I  shall  suggest  some  con-  was  a  verbal  contract  broader  than  the 
siderations  negativeljf,  A  fatal  objec-  written  one,  and  because  the  written 
tion  to  the  whole  theory  is,  that  it  one  thus  varies  from  this  agreement  it 
proves  too  much;  if  accepted  as  a  true  is  set  aside.  The  gist  of  the  proceeding 
principU  of  equity,  it  necessarily  de-  lies,  not  in  the  nature  of  the  remedy, 
stroys  unoJUUu  several  branches  of  the  whether  it  be  rescission  or  reformatioo. 
jurisdiction  which  are  among  its  most  but  in  the  establishment  by  means  of 
familiar  and  salutary  instances  of  re-  parol  evidence  of  a  contract  which 
lief.  This  theory  is  not  in  its  essence  embraces  more  than  the  written  in- 
directed  against  the  remedy  of  specific  strument  does,  and  in  thus  doing  what 
performance,  but  against  that  of  ref-  it  is  said  the  statute  forbids.  Again, 
ormation;  the  act  which  these  courts  this  theory  is  in  direct  conflict  with 
find  to  be  so  impossible  is  the  conttmc'  the  well-settled  doctrine  that  if  one 
<ion  of  a  contract  by  parol  evidence,  not  of  the  parties  to  %  contract  which  is 
the  enforcement  of  a  contract  after  it  required  by  the  statute  of  frauds  to  be 
is  constmctetl.  The  theory,  therefore,  in  writing,  by  his  own  fraudulent 
militates  against  the  remedy  of  refer-  practices  prevents  it  from  being  re- 
mation,  as  such,  in  all  its  phases,  and  as  duced  to  writing  in  compliance  with 
distinct  from  the  subsequent  remedy  the  statute,  equity  will  interfere  at 
of  enforcement.  It  also  seems,  not-  the  suit  of  the  other  party,  and  will 
withstanding  the  ingenious  and  very  enforce  the  agreement,  although  ver- 
refined  distinctions  drawn  by  the  bal:  See  Mestaer  v.  Gillespie,  11  Ves. 
Massachusetts  court,  to  militate  no  627,  628,  per  Lord  Eldon;  Montacute 
less  against  the  remedy  of  rescission,  v.  Maxwell,  1  P.  Wms.  618;  Haigh  v. 
In  short,  if  this  theory  be  accepted,  it  Kaye,  L.  R.  7  Ch.  469;  Whitridge  v. 
must  nullify  the  well-settled  doctrines  Parkhurst,  20  Md.  62;  Jenkins  v.  El- 
which  permit  a  plaintiff  to  reform  a  dredge,  3  Story,  181;  Taylor  v.  Luther, 
written  contract  which,  through  fraud  2  Sum.  228;  Barnard  v.  Flinn,  8  Ind. 
or  mistake,  does  not  express  the  real  204. 

intent  of  the  parties  as  shown  by  their  Finally,    this    theory,    if    correct, 

prior  parol  agreement,  and  which  per*  would  at  once  overturn  the  whole  jo- 

mit  a  defendant  to  vary  an  agreement  risdiction  of  establishing  and  enforcing 

and  enforce  it  as  varied.     It  is  well  a  parol  contract  which  has  been  partly 

settled  that  both  of  these  proceedings  performed.     The  Massachusetts  court 

may  be  had;  and  neither  the  English  accounts  for  the  numerous  cases  in 

nor  the  American  courts  have  sug-  which  written  instruments  within  the 

gestod  the  limitation  that  they  can  statute  of  frauds  have  been  reformed 

only  be  resorted  to  where  the  written  and  enforced  by  enlarging  their  opeim- 

instrument  includes  too  much  and  the  tion  and  making  them  include  new 

relief  consists  in  narrowing  its  opera-  subject-matter,  by  referring  them  all 
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actual  fraud  had  prevented  from  being  put  into  writing; 
and  in  fact,  these  principles  cannot  be  reconciled  with 

to  the  doctrine  of  equitable  estoppeL  apon  the  rights  of  the  injured  party 
Tbia  explanation,  while  conceding  are  the  same;  the  necessity  which  the^ 
that  snch  cases  were  correctly  deei£  create  for  relief  is  the  same.  It  is 
ed,  is  insufficient,  and  fails  to  remoTO  true  that  there  is  an  element  of  moral 
the  inconsistency  and  antagonism  be-  wrong  in  fraud,  which  is  not  present 
tween  those  decisions  and  the  theory  in  mistake  where  it  at  first  occurs, 
maintained  by  the  court.  If  the  stat-  and  a  judge  feels  inclined  to  punish 
nte  of  frauds  is  so  peremptory  in  its  the  wrong-doer.  But  it  is  a  principle 
mandates  that  it  forbids  the  proof  of  a  which  is  fundamental  and  should  never 
contract  by  parol  when  it  onght  to  be  be  forgotten,  that  eqaity  relieves 
in  writing,  upon  the  occasion  of  fraud  against  fraud  on  aooount  of  its  affects 
or  mistake,  it  is  equally  peremptory  upon  the  rights  of  the  injured  party, 
in  forbidding  such  proof  upon  the  oo-  and  not  on  account  of  the  moral  de- 
casion  of  an  equitable  estoppeL  It  is  linquency  of  the  wrong-doer.  Now, 
just  as  much  a  violation  of  the  statute  the  effects  of  a  pure  mistake  upon  the 
to  permit  a  contract  to  be  established  rights  of  the  suffering  party  are  tha 
by  parol  evidence  on  the  plea  of  an  same  as  injuries,  and  calling  as  loudly 
estoppel  from  mere  conduct,  as  on  the  for  relief  as  those  of  fraud.  Further* 
plea  of  fraud  or  mistake.  If  the  more,  although  in  the  original  mistake 
statute  may  be  avoided  on  the  one  there  is  no  element  of  immorality, 
ground,  it  may  be  on  the  other;  and  it  yet  afterwards,  when  the  mistake  is 
should  be  borne  in  mind  that  the  sole  discovered,  and  the  party  benefited 
foundation  for  the  theory  is  the  invio-  insists  upon  retaining  its  advantages, 
lability  of  the  statute.  There  is  noth-  and  refuses  to  voluntarily  correct  the 
ing  in  an  equitable  estoppel  which  error,  but  plants  himself  upon  the  strict 
gives  it  any  more  power  to  dispense  leg<U  rights  which  the  erroneous  writ- 
with  the  statute  than  may  be  siven  to  ing  gives  him,  there  is  but  a  very 
fraud  or  mistake.  In  fact,  the  very  shadowy  distinction  between  the  im- 
f  oundation  of  the  doctrine  of  equitable  moral  character  of  his  conduct  and 
estoppel  is  the  notion  that  it  would  be  that  of  the  person  who  intentionally, 
a  virtual  fraud  upon  one  party  if  the  by  misrepresentations  and  conceal- 
other  was  not  .estopped;  and  soma  ments,  induces  another  to  enter  into  an 
American  courts  have  gone  so  far  in  agreements  And  for  this  reason  we 
this  direction  as  to  h<ud  that  aetuai  find  judges  constantly  describing  tha 
fraud  is  an  indispensable  element  of  conduct  of  persons  in  such  a  situation, 
every  equitable  e8tof)pel.  It  thus  ap-  who  insist  upon  holding  the  advan- 
pears  that  the  principles  involved  in  tages  accidentally  obtained  by  mistake, 
this  theory,  if  adopteid,  would  under-  as  fraudulent,  and  the  persons  them- 
mine  all  these  various  instances  of  selves  as  guilty,  from  a  moral  point 
equitable  jurisdiction,  and  the  objee-  of  view,  ofvirtual,  if  not  actual,  fraud, 
tions  urged  by  the  courts  in  support  Whatever  power,  therefore,  courts  of 
of  the  theory  prove  too  much.  •  equity  possess  to  prevent  and  remove 
To  the  foregoing  negative  observa-  the  consequences  of  fraud,  they  aUo 
tions  I  shall  now  add  an  affirmative  possess  in  dealing  with  the  effects  of 
criticism  of  theory.  Notwithstand-  mistake.  What,  then,  is  the  true  prin- 
ing  the  great  learning  and  eminent  dpla  upon  which  equity  grants  its 
ability  of  the  courts  which  have  an-  reliefs  on  the  ocoasion  of  fraud  or  mis- 
nounoed  it,  the  theory  involves,  as  it  take  in  written  instruments,  espe- 
seems  to  me,  a  misconception  of  the  cially  when  these  remedies  seem  to 
fundamental  principles  of  equity  juris-  militate  SAainst  the  provisions  of  the 
prudence, — a  failure  to  grasp  those  es-  statute  of  frauds?  There  are  manv 
sential  principles  in  their  true  nature,  settled  doctrines  of  equity  which 
operation,  and  effects.  As  occasions  maintain,  protect,  and  enforce  rights 
for  the  exercise  of  equitable  jnrisdic-  both  of  property  and  of  remedy  in 
tionand  for  the  granting  of  equitable  seeming  antagonism  to  the  statutes  of 
relief,  fraud  and  mistake  stand  upon  frauds,  of  wills,  uf  record  ing,  and  the 
exactly  the  same  footing;  their  effects  like.    It  has  been  shown  in  the  first 
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the  doctrines  upon  which  the  jurisdiction  of  equity  to 
enforce  parol  contracts  in  cases  of  part  performance  is 

▼olame  that  in  all  tnch  instances  court  is  not  •mbamased  by  the  stat- 
equity  does  not  overrule  the  statute,  nte.  It  fastens  upon  thewronff-doera 
nor  deny  nor  disturb  the  legal  title  personal  obli^tion  to  do  exactiy  what 
protected  by  the  statute;  it  fastens  a  he  had  verbally  agreed  to  do^  end  if 
personalobligation  upon  the  conscience  necessary,  treats  him  as  holding  the 
of  the  party,  and  compels  him  to  hold  legal  titie  to  the  subject-matter  in 
and  use  his  legal  title  for  the  benefit  trust  for  the  plaintiff  and  compels 
of  the  other  person  who  is  recognized  him  to  consummate  his  own  duty  and 
by  the  court  as  possessing  the  bene-  the  other's  right  by  a  conveyance,  and 
fidal  right:  See  vol.  1,  §§  430,  431,  thus  the  statute  is  uplifted.  The  same 
and  the  language  of  Lord  Westbnry  principle  applies  to  facts  and  eirenm- 
there  qnotedu  stances  like  those  involved  in  the  case  of 
The  principle  is  unalterably  fixed  in  Glass  v.  Hulbert.  When  A  and  B  have 
the  foundations  of  the  jurisprudence  made  a  verbal  agreement  by  which  A 
that  equity  will  not  suffer  a  statute  is  to  convey  certain  lots  of  land,  and 
passed  for  the  nurpose  of  preventing  in  putting  this  agreement  into  a  writ- 
fraud  to  be  usea  as  an  instrument  for  ten  form,  through  mistake  or  the  fraud 
accomplishing  fraud;  the  statute  will  of  A,  the  writing  includes  only  a  por- 
be  uplifted,  when  necessary  to  prevent  tion  of  the  lots,  or  different  land  nom 
such  a  result.  One  or  two  examples  that  intended  by  the  parties,  a  court 
will  serve  to  illustrate  this  grand  prin*  of  equity  is  not  any  more  obstructed 
ciple.  In  the  case  of  enforcing  a  ver*  by  the  statute  in  granting  relief  thsa 
bal  contract  on  the  ground  of  part  in  the  instances  before  mentioned, 
performance,  the  relief  is  wholly  based  The  real  agreement  and  intentioa 
upon  the  notion  that  for  the  defend-  being  shown  by  parol  evidence,  the 
ant  —  the  vendor  —  to  insist  upon  the  court  fastens  a  personal  obligation 
statute  and  to  set  it  up  as  a  bar  upon  k;  it  treats  him  as  holding  the 
would  be  a  fraud  upon  the  plaintiffl  legal  title  of  the  lots  really  intended 
Although  the  fraud  is  merely  oon*  in  trust  for  the  vendee;  ai&d  it  works 
structive,  yet,  because  the  mere  act  of  out  and  executes  this  trust  by  com* 
setting  up  the  statute  as  a  peremptory  polling  a  conveyance.  It  follows  from 
defense  would  be  a  virtual  fraud,  a  the  foregoing  analysis  of  the  principle, 
court  of  equity  treats  the  statute  as  as  well  as  from  the  general  current  of 
uplifted;  it  fastens  a  personal  obliga-  authorities,  that,  in  granting  the  equi- 
tion  upon  the  conscience  of  the  defend-  table  relief  of  reformation  and  enforoe- 
ant,  and  compels  him  to  hold  his  legal  ment  in  such  cases  of  mistake  or  fnad, 
title  in  trust  for  the  plaintiff,  and  to  it  makes  no  possible  difference  whether 
perform  the  obligation  by  a  convey-  the  failure  of  the  written  instrument 
ance.  It  is  the  same  when  parties  to  express  the  real  agreement  and  in- 
have  entered  into  a  verbal  agreement  tent  of  the  parties  consists  in  its  in- 
which  the  statute  of  frauds  requires  olnding  too  much  or  too  little;  it  ii 
to  be  in  writing  in  order  to  be  binding,  immaterial  whether  the  verbal  oon- 
and  one  of  them  by  his  fraudulent  con-  tract  to  be  proved  by  parol  is  broader 
duct  prevents  it  from  being  executed  than  the  written  instmment,  covering 
in  a  written  form.  Here,  according  to  more  or  different  subjeot-mattar,  or  is 
the  terms  of  the  statute,  there  is  no  narrower,  embracing  only  a  part  of 
contract;  and,  according  to  the  theory  the  subject-matter  or  terms  wmch  are 
under  review,  there  being  no  contract,  found  in  the  writing;  whether  the  ref- 
it should  be  irapoesible  for  a  court  of  ormation  shall  enurffe  the  scope  of 
equity  to  construct  one  by  parol  proof  the  written  contract  by  adding  other 
ot  what  the  parties  had  agreed  upon,  terms  or  subject-matter,  or  shall  re- 
and  to  enforce  it  when  established,  strict  it  by  subtracting  from  its  terms 
But  a  court  of  equity  is  not  in  the  least  or  snbjecl^matter.  In  either  of  these 
hindered  by  these  considerations,  nor  instanoes  the  statute  of  frauds  opposes 
prevented  from  granting  its  relief,  no  obstacle  to  relief,  sinoe  in  pnrstt- 
Tlie  fraud  being  shown  and  the  con-  ance  of  the  very  principle  upon  which 
tract  proved  by  parol  evidence,  the  equity  intervenes  and  grants  ai^r  re- 
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▼estecL  The  statute  of  frauds  is  no  real  obstacle  in  the 
way  of  administering  equitable  remedies  so  as  to  promote 
justice  and  prevent  wrong.  Equity  does  not  deny  nor 
overrule  the  statute;  but  it  declares  that  fraud  or  mistake 
creates  obligations,  and  confers  remedial  rights  which  are 
not  within  the  statutory  prohibition;  in  respect  of  them, 
the  statute  is  uplifted.  A  more  detailed  examination  of 
the  theory  advocated  by  these  decisions,  which  its  im- 
portance seemed  to  require,  I  have  placed  in  the  foot- 
note. 

§  868.  IV.  Instances  of  Equitable  Jurisdiction  Occa- 
sioned by  Mistake  —  By  Way  of  Defense.  ~  I  shall,  in  con- 
cluding this  section,  enumerate  the  various  modes  in 
which  the  equitable  jurisdiction  may  be  exercised,  and 
the  various  forms  of  remedy  which  may  be  granted,  on 
the  occasion  of  mistake.  These  modes  and  forms  will  be 
enumerated;  the  full  discussion  of  the  doctrines  and  rules 
which  govern  the  remedies  themselves,  and  regulate  the 
exercise  of  the  jurisdiction  in  awarding  them,  will  be 
given  in  the  subsequent  chapters  which  treat  of  remedies. 
The  jurisdiction  may  be  exercised  either  defennvely  or 
affirmalively.  In  equitable  suits  to  compel  the  specific 
performance  of  contracts,  or  to  enforce  the  obligation 
arising  out  of  contract,  or  to  enforce  an  obligation  aris- 
ing out  of  any  other  transaction,  the  defense  of  mistake 
is  available  to  defeat  or  modify  the  relief.  Of  course,  the 
mistake  alleged  and  proved  by  the  defendant  must  in  all 
respects  conform  to  the  rules  heretofore  stated  concerning 
the  requisites  of  mistake  in  equity;  it  must  be  material, 
and  must  have  determined  the  action  of  the  party  in 
entering  into  the  contract  or  transaction.  It  may  be  com- 
mon to  both  parties;  it  may  be  induced  or  procured  by 

lief,  the  itatate  is  regarded  m  nj^liftad,  oonrse  of  deoUion  ia  the  English  and 

so  ihrnt  it  mmy  not  bseome  the  instra-  American  oonrts  can  deny;  and  ia  my 

raont  of  peix>etoating  the  very  fraud  opinion,    notwithstanding    occasional 

whieh  it  was  designed  hy  the  legisla-  donbts  and  even  protests  from  indi* 

tore  to  prerenk    That  this  principle  vidaal  judges,  they  have  not  thereby 

has  been  established  on  the  grounds  exceeded   their   proper   powers   ana 

and  to  the  extent  which  I  hare  de-  functions, 
soribsd,  no  one  acquainted  with  the 
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the  conduct  of  the  plaintiff;  or  it  may  be  an  error  of  the 
defendaut  alone,  wholly  due  to  himself.  In  either  case  it 
will  be  a  defense.  The  effect  of  mistake  as  a  defense  in 
equitable  actions  has  already  been  considered  in  the  for- 
mer paragraphs  which  treat  of  the  admission  of  parol 
evidence,  and  the  decisions  there  cited  will  furnish  ex- 
amples and  illustrations.^  In  states  which  have  adopted 
the  reformed  procedure,  the  equitable  jurisdiction  may 
also  be  invoked,  if  necessary,  by  defendants  in  legal  ac- 
tions. This  may  be  done  by  means  of  equitable  defenses 
which  simply  defeat  the  plaintiff's  legal  cause  of  action, 
or  by  means  of  equitable  counterclaims  or  cross-com- 
plaints, which  demand  for  the  defendant  some  affirma- 
tive relief,  as  reformation  or  cancellation.* 

§  869.  By  Way  of  AffirmatiYe  Belief — BecoYery  of 
Money  Paid  by  Mistake. — The  jurisdiction  to  confer 
affirmative  relief  will  only  be  exercised  in  cases  where  an 
adequate  remedy  cannot  be  obtained  at  law.  Whenever 
money  has  been  paid,  or  chattels  have  been  delivered, 
through  mistake,  the  legal  remedy  by  action  will  ordina- 
rily be  adequate  and  certain;  in  fact,  the  action  to  recover 
back  money  paid  by  mistake  is  a  very  familiar  one  at 
law.  Whenever  land  has  been  conveyed,  or  contracted  to 
be  conveyed,  through  mistake,  the  adequate  remedy  of  the 
grantor  or  vendor  would  generally  require  the  equitable 
relief  of  a  cancellation.  Although  an  action  at  law  will 
ordinarily  lie  to  recover  back  money  paid  through  mis- 
take, still,  if  the  circumstances  are  special,  and  such  that 

>  See  ante,  §  S60:  see  also  Allen  ▼.  876;  Prioe  ▼.  Mscanlay,  2  De  Gez,  M. 

Richardson,  L.  R.  13  Ch.  Div.  524;  &  G.  339;  Swaislaad  ▼.  Deanlej,  S9 

Jones  V.  aifford,  L.  R.  3  Ch.  Div.  779;  Beav.  430;   Alvanley  ▼.  Kinnaixd,  S 

McKeiude  t.  Hesketh,  L,  R.  7  Oh.  Div.  Macn.  &  G.  1, 7;  Helsham  ▼.  Langley, 

675;  Denny  v.  Hancock,  L.  R.  6  Ch.  1  Tonnee  &  C.  175;  Howell  ▼.  Gewge* 

1;  Davis  ▼.  Shepherd,  L.  R.  1  Ch.  410;  1  Madd.  1;  Mason  ▼.  Armitaffs,  13 

Wycombe  R'y  v,  Donnington  Hospi-  Ves.  25;  Doffgett  ▼.  Emerson,  8  Storyi 

tal,  li.  R.  1  Ch.  268;  Hooper  v.  Smart,  700;  West.  R.  R.  y.  Babcock,  6  Met 

L.  R.  IS  Eq.  683;  Baskcomb  ▼.  Beck-  346;  Post  ▼.  Leet,  8  Paige,  337;  Mor- 

with,  L.  R.  8  E(^  100:  Whittemore  ▼.  timer  y.  Pritchard,  1  Bail  Eq.  60& 
Whittemore,  L.  R.  8  Eq.  603;  Moxey        *  See    ante,   §  862;   see  Arthnr  y. 

y.  Bigwood,  4  De  Gex,  F.  &  J.  351;  Homestead  F.  Ins.  Cow,  78  N.  T.  402; 

Parker  y.  Taswell,  2  De  Gex  &  J.  559;  34  Am.  Rep.  55a 
Webb  y.  Kirby,  7  De  Gex,  M.  &  G. 
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an  action  at  law  will  either  not  lie  at  all,  or  will  furnish 
an  inadequate  relief,  a  court  of  equity  has  undoubted  ju« 
risdiction,  and  will  entertain  a  suit  for  the  recovery  of  the 
money,  if  in  good  conscience  it  ought  to  be  repaid.* 

g  870.  AfBrmatiye  Relief — Beformation  and  Oancella- 
tion. —  The  most  important  affirmative  remedies  conferred 
by  an  exercise  of  the  equitable  jurisdiction  on  the  occa- 
sion of  mistake  are  cancellation  and  reformation.  Can- 
cellation is  appropriate  when  there  is  an  apparently  valid 
written  agreement  or  transaction  embodied  in  writing, 
while  in  fact,  by  reason  of  a  mistake  of  both  or  one  of  the 
parties,  either  no  agreement  at  all  has  really  been  made, 
since  the  minds  of  both  parties  have  failed  to  meet  upon 
the  same  matters,  or  else  the  agreement  or  transaction  is 
different,  with  respect  to  its  subject-matter  or  terms,  from 
that  which  was  intended.*  Reformation  is  appropriate, 
when  an  agreement  has  been  made,  or  a  transaction  has 
been  entered  into  or  determined  upon,  as  intended  by  all 
the  parties  interested,  but  in  reducing  such  agreement  or 
transaction  to  writing,  either  through  the  mistake  com- 
mon to  both  parties,  or  through  the  mistake  of  the  plain- 
tiff accompanied  by  the  fraudulent  knowledge  and  pro- 
curement of  the  defendant,  the  written  instrument  fails  to 
express  the  real  agreement  or  transaction.  In  such  a  case 
the .  instrument  may  be  corrected  so  that  it  shall  truly 
represent  the  agreement  or  transaction  actually  made  or 
determined  upon  according  to  the  real  purpose  and  inten- 

*  Davis  ▼.  Morier,  2  CoH  0.  OL  803;  Clark,  10  Iowa,  423;  Jaokioii  ▼.  An- 
Ezparta  Jamea,  L^R.  9Ch.  609;  Rosen  drews,  09  N.  Y.  244;  Nevina  y.  Dun- 
▼.  luigham,  L.  R.  8  Ch.  Div.  851,  856;  lap,  83  N.  Y.  676;  Story  y.  Coager, 
Bmgham  v.  Bingham,  1  Vm.  Sr.  126.  86  N.  Y.  678;  98  Am.  Deo.  646;  Welles 
As  to  mistake  in  settling  aeoonnts  and  ▼.  Yates,  44  N.  Y.  525;  Diman  y. 
relief  from,  see  (}ething  y.  Keighley,  Providence  R.  R.,  5  R.  L  180,  185; 
L.  R.  e  Ch.  Diy.  547.  Sawyer  y.   Hovey,   8  Allen,  331;  81 

*  niastrations:  Childers  y.  Chil-  Am.  Dea  659;  Woodbury  etc.  Bank  ▼. 
ders,  1  De  Oex  &  J.  482;  Cooper  y.  Joel,  Ins.  Ca,  81  Conn.  517;  Tesson  y.  At- 
1  De  Gex,  F.  &  J.  240;  Bentley  y.  lanticlns.  Co.,  40  Ma  83;  98  Am.  Deo. 
Maekay,  4  De  Oex,  F.  ft  J.  279;  293;  [Page  y.  Higgins,  150  Mass.  27; 
Henkle  y.  Royal  Ex.  Ins.  Co.,  1  Ves.  De  Voin  y.  De  Voin»  76  Wis.  66i  See 
Sr.   317;    Marqnis  of  Townshend  y.  also  S  1377.] 

Stangroom,   6  Ves.  328;    Holmes  y. 
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tion  of  the  parties.^  The  rules  which  govern  these  rem* 
edies  and  determine  when  they  may  be  conferred,  together 
with  the  various  kinds  and  classes  of  instances  in  which 
they  have  been  granted,  will  be  found  in  subsequent 
chapters. 

§  871.  Conditions  of  Fact  Which  are  Occasions  for 
Affirmatiye  Belief.  —  The  conditions  of  fact  which  furnish 
occasions  for  the  exercise  of  the  jurisdiction  to  grant  af- 
firmative relief,  either  of  reformation,  of  cancellation,  or  of 
pecuniary  recovery,  are  many  and  various.  The  follow- 
ing are  some  of  the  most  important.  The  relief  which 
equity  gives  in  aid  of  a  defective  execution  of  powers 
may  be  occasioned  by  mistake  as  well  as  by  accident' 
Judgments  at  law  recovered  through  mistake  may  be  a 
ground  for  the  interposition  of  equity  in  enjoining  or 
setting  aside  the  judgment,  to  the  same  extent  and  under 
the  same  limits  as  those  recovered  by  accident.*  Mar- 
riage settlements  may  be  corrected  when,  through  mistake, 
they  do  not  represent  the  original  agreement  between  the 
parties,  either  with  respect  to  their  subject-matter  or  their 
terms,  and  especially  where  the  formal  instrument  does 
not  correspond  with  the  preliminary  writings.^    Family 

1  niostrations:    Baker  ▼.  Paine,  1  ▼.  Ryder,  63  Wu.  106;  TnudeB  ▼. 

Ves.  Sr.  456;  White  ▼.  White,  L.  R.  Lehman,  47  N.  J.  Eq.  218;  Kortheto. 

16  Bq.  247;  Bloomer  ▼.  Spittle,  L.  R.  R'y  Co.  ▼.  Swmnk,  106  Pa.  St  666; 

13  EqL  427;  Mackenzie  ▼.  Coulsou,  L.  Phoenix  Ina.  Co.  ▼.  Ryland,  69  Md. 

R.  8  Bq.  368;    Fowler  ▼.  Fowler,   4  437;  Adams  v,  Wheeler,  122  Ind.  251; 

De  Gex  &  J.  260;  Rider  ▼.  Powell,  28  Fritsler  t.  Robinson,  70  Iowa»  600; 

N.  T.  310;  De  Peyster  v.  Hasbroack,  James  ▼.  Cntler,  64  Wis.  172.     8se 

11  N.  Y.  682;  Ford  v,  Joyce,  78  N.  Y.  also  1 1376.1 

618;  Moran  ▼.  McLarty,  76  N.  Y.  25;  <  See  ante,  |§  689,    690,   834,  836. 

Cone  ▼.  Niagara  Ins.  Ca,  60  N.  Y.  where  this  particular  instance  of  the 

619;  Comer  t.  Himes,  49  Ind.  482, 489;  jurisdiction  is  explained. 

Heavenridge  ▼.  Mondy,  49  Ind.  434;  *  See  ante,  |  836;  LalsoB  1364, 1376| 

Winnipiseogee  etc  Co.  ▼.  Perley,  46  1377.] 

N.   H.  83;  Wooden  y.  Haviland,  18  *  Higginson  ▼.  Kelly,  1  Ball  ft  E 

Conn.  101;  Langdon  ▼.  Keith,  9  Vt  252;   Wnght  ▼.  Gof^    22  Beay.  207; 

299;  Firmstone  v.  De  Camp,  17  N.  J.  Breadalbane  ▼.  Chandoe,  2  Mylne  & 

Eq.  317;  Weston  ▼.  Wilson,  31  K.  J.  C.  711;  Bold  ▼.  Hutchinson,  6  DeQez, 

£q.  51 ;  Sanders  ▼.  Wagner,  32  N.  J.  M.  &  G.  658,  666;  Hanley  ▼.  Pearton, 

Eq.  506;  Gump*s  Appeal,   65  Pa.  St.  L.  R.  13  Ch.  Div.  645;  In  re  Daniel's 

476;  Chew  v.  Gillespie,  66  Pa.  St.  308;  Settlement,  L.  R.  I   Ch.  DiT.  375;  In 

Dulany  ▼.  Rogers,  50  Md.  524;  Brad-  re  Bird's  Trusts,  L.  R.  3  Ch.  Div.  214; 

ford  ▼.  Union  Bank,  13  How.  55,  57,  Smith  ▼.  Iliffe,   L.    R   20  Eq.   666; 

66;  [Kinney  v.^Eiisminger,  87  Ala.  340;  Cogan  v.  Duffield,  L.  R.  20  £q.  789; 

Page  ▼•  Higgins,  150  Mass.  27;  Silbar  In  re  De  la  Touche's  Settlement^  L 


1215  HISTAKK.  §  871 

compromises  and  settlements  may  certainly  be  set  aside 
or  corrected,  but  the  jurisdiction  is  exercised  with  great 
caution,  and  never  unless  the  mistake  is  palpable  so  as  to 
indicate  a  surprise,  or  unless  there  are  incidents  of  in- 
equitable conduct  by  some  of  the  parties.'  Equity  has  a 
yery  narrow  jurisdiction  to  correct  mistakes  in  wills,  but 
only  when  the  error  appears  upon  the  face  of  the  will  it- 
self, so  that  both  the  mistake  and  the  correction  can  be 
ascertained  and  supplied  by  the  context,  from  a  plain  in- 
terpretation of  the  terms  of  the  instrument  as  it  stands. 
A  resort  to  extrinsic  evidence  is  never  permitted,  either 
to  show  a  mistake  or  to  ascertain  the  correction.  Mis- 
takes whicb  can  be  thus  corrected  may  be  in  the  names 
of  legatees  or  devisees,  in  the  description  of  property,  or 
in  other  terms.*    The  jurisdiction  to  grant  the  relief  of 

R.  10  Eq.  099;  ElwM  ▼.  ELwet,  3  0t  Mo.  51S;  06  Am.  Deo.  S30;  Trexlor  t« 
Gex,  F.  ft  J.  667.    Am  to  setting  wide  Miller,  6  Ired.  Bq.  248;   Johnson  ▼. 
a  marrisge  settlement,  see  Etuis  ▼.  HubbelU  10  N.  J.  Eq.  332;  66  Anu 
CarringtoD,  2  De  Gez,  F.  ft  J.  481;  Deo,  773;  Tates  ▼.  Cole,  1  Jones  Bq. 
Merryweather  ▼.  Jones,  4  Gifll  509;  110;  59  Am.  Deo.  602;  MoAlister  t. 
Hartopp  ▼.  Hartopp,  21  Bear.  259.  Bntterfield,   31    Ind.    25;    Erwin   T. 
1  See  ante,  §§  850,  855.  Hamner,   27  Ala.   296;    Maohem  ▼. 
s  When  evidenoe  of  otreamstanoes  Maohem,  23  Ala.  374;  Alter's  Appeal, 
Is  admitted  to  explain  an  ambiguity  67  Pa.  St  341;  5  Am.  Rep.  433;  Natt 
this  is  not  for  the  purpose  of  oorrect-  t.  Nntt,  1  Freem.  (Miss.)  128;  and  see 
ing  a  mistake.     The  following  oasoi  Kerr  on  Fraud  and  Mistake,  448-453. 
illustrate  the  extent  and  limits  of  this  [See  also  Salt  ▼.  Pym,  28  Oh.   Div. 
Jurisdiction:  In  re  Aird's  Estate,  Lb  R.  153.]     The  rules  upon  this  subject 
12  Ch.  DiT.  291;  Whitfield  ▼.  Lang-  belong  to  the  general  doctrine  oon- 
dale,  L.  R.  1  Ch.  DIt.  61;  Barber  ▼•  oeminff  the  interpretation  of  wiUs, 
Wood,  L.  R.  4  Ch.  Div.  885;  Newman  and  wiu  be  found  in  works  which  treat 
▼.  Piercey,  L.  R.  4  Ch.  Div.  41 ;  Wilson  of  wills.    The  subject  of  correcting 
▼.    Morley,    L.   R.   5  Ch.   Div.   776;  mistakes  in  wills,  mentioned  in  the 
Trayers  ▼.  Blundell,  L.  R.  6  Ch.  Div.  text,  needs  a  little  fuller  explanation. 
436;  Homer  ▼.  Homer,  L.  R.  8  Ch.  There  is  no  jurisdiction  of  equity  to 
Div.  758;  Garland  ▼.  Beverley,  L.  R.  entertain    suits    for    the  reformation 
9  Ch.  Div.  213;  In  re  Nunn's  Trusts,  of   wills    analogous  to  that    for    the 
L.  R.  19  Eq.  2^1;  Farrer  ▼•  St  Cath*  reformation   of    conveyances,    agree- 
arine*s  College,    L.   R.    16    Eq.    19;  ments,  and  the  like.     The  power  to 
Hardwick  ▼.  Hardwick,  L.  R.  1 6  Eq.  oorrect  mistakes  in  wills  is  simply  a 
168:    McKechnie  v,  Vaushan,  L.  R.  part  of  the  more  general  function  of 
15  Eq.  289;  In  re  Ingle's  Trusts,  L.  R.  construction  and  interpretation,  and 
]  1   ]^.  578;  Hall  v.  lidtch,  L.  R.  9  may  be  exercised,  if  at  all,  in  admin* 
Eq.  3/6;  Box  ▼.  Barrett,  L.  R.  3  Eq.  istration  suits,  or  in  any  other  suits 
244;  Hart  ▼.  Tulk,  2  De  Gex,  M.  ft  G.  wherein  the  rights  of  parties  under 
300;  Campbell  ▼.  Bouskell,  27  Beav.  the  will  are  adjudicated.     In  many  of 
325;  Taylor  ▼.  Richardson,  2  Drew,  the  states  it  would  be  exercised   by 
16;  Snvder  y.  Warbasse,  11  N.  J.  Eq.  courts  having  a  probate  jurisdiction  in 
463;  Wood  v.  White,  32  Me.  340;  52  the  proceedings  for  the  final  settle- 
Am.  Dec.  654;  Jackson  ▼•  Payne,  2  ment  and  distribution  of   the  estate. 
Met  (Ky.)  567;  Goode  t.  Goode,  22  However  exercised,  the  power  only 
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reformation  may  be  exercised  with   respect  to  written 

exists  within  very  narrow  limito.    The  latter  part,  so  that  the  elanse  should 

only  possible  modes  of  correcting  mis*  read,  '*if  both  died  before  twenty-one 

takes  in  wills  are  by  transposing,  re*  and  without  issue,"  then  the  property 

jecting,  or  supplying  words  or  clauses;  to  go  to  C:  Kirkpatrick  ▼.  Kirkpatrick, 

and    the    fundamental    principle    is  13  ves.  476;  Sheppard  v.  Leesingham, 

settled,  that  boCh  the  error,  and  the  Amb.  122;  Spaldmg  ▼.  Spalding;  Crow 

correction  qf  U^  muH  appear  wUh  eer»  Gar.  185.     In  anouier  eaae,  a  similar 

tainty  on  the  face  qf  the  will  UeefA  vid  gift  to  A  and  B,  and  if  either  died 

extrinsic  evidence  can  never  be  re-  *' without  leaving  issue,**  then  to  the 

sorted  to  for  that  purpose.     Courts  other,  and  if  both  should  die  "withoiai 

find  little  difficulty  in  transposing  the  issue,"  then  the  property  was  to  go 

order  of  words  or  dispositions  so  that  over  to  C;  the  word  "leaving"  was 

all  shall  be  reconciled,  and  an  eflfoot  lupplied  in  the  last  elanse,  so  that  it 

be  given  to  each  and  to  the  whole,  should  read   *'if  both  diod  without 

This  is  not  an  infrequent  step  in  the  leaving  issue,"*  then  over  to  G,  since 

process  of  interpretation.     Rejecting  the  latter  form  was  necessary  at  the 

a  word  or  clause  is  also  not  an  extreme  time  to  render  the  executory  devise 

measure  where  the  context  dearly  re*  over  valid:    Radford   ▼.   Radford,   1 

Quires  it    To  supply  a  word  or  clause  Keen,    486.      These   examples   suffi* 

aemands  a  very  strong  and  unusual  dently  illustrate   the  correction    by 

case,  where  it  must  certainljr  appear  simply  supplying  words, 
that  something  has  been  omitt^  by       Oasee  qf  Rejecting  Words,  —  Partica- 

inadvertency.     Even  then  the  alter*  larwords,inoonsistent  with  the  clearly 

native,  that    the   whole    disposition  expressed  provisions  and  purposes  oif 

should    be   rejected  as    unmeaning,  the  will,  may  be  rejected,  but  only  by 

might  be  adopted.    If  a  clause  is  to  be  an  inspection  of  the  will  itself  wi^oot 

rejected,   the  necessity  for   it   must  aid  from  extrinsic  evidence.      Thus 

arise  from  the  face  of  the  will  itself,  where  freehold  lands  were  devised  to 

If  a  word  or  clause  is  to  be  supplied,  A  for  ninety-nine  years,  with  remain- 

the  necessity  for  such  a  supply,  a$td  der,  <n/ter  Hne  deaih  of  A,  to  his  eldest 

also  the  very  word  or  clause  iUelf  to  be  son  in  tail,  and  then  to  his  other  eons 

suppliedf  must  appear  from  the  face  of  successively,  the  words  giving  an  ab- 

the  will.     The  case  of  Do  Bois  v.  Ray,  solute  term  of  ninety-nine  years  to  A 

35  N.  Y.  162,  which  contains  a  full  were  rejected,  and  he  was  left  to  take 

citation  of  authorities,  furnishes   an  a  life  estate  in  accordance  with  the 

excellent    example.    Children  which  other  limitations:  Coryton  v.  Heiyar, 

a  named    person   "  may  leave "  was  2  Cox,  340;  and  see  Chapman  v.  GU- 

read   as   though   changed   to  "may  bert,  4  De  Gex,  M.  ft  G.  866.    In  a 

have."    The  case  of  patent  ambigu-  devise  to  A  and  to  his  heirs /br  their 

ities,  which  admit  extrinsic  evidence  Uves^  the  words  "for  their  lives'*  were 

in  order  to  identify  the  person  or  thing  rejected  as  unmeaning  and  inconsis- 

intended,  is  not  an  exception  to  the  tent:  Doe  v.  Stenlake,  12  East,  515; 

foregoing    conclusions,    since   patent  Doe  v.  Thomas,  3  Ad.  &  EL  123;  Hugo 

ambiguiSes  are  in  no  true  sense  of  the  v.  Williams,  L.  R.  14  £q.  224.     In  a 

term  mistakes.     I  add  a  few  illustra-  bequest   to   "my  qforesaid  nephews 

tions  of    such    correction  of   errors,  and  nieces,"  the  word   "aforesaid" 

taken  from  the  decisions.  was  rejected,  none  having  been  before 

Cases  qf  Supplying  Words,  —  Where,  mentioned  in  ths  will:  Campbell  v. 

from  the  will  generally,  it  is  clear  that  Bouskell,  27  Beav.  325. 
certain  words  are  omitted  from  part        Transposing  and  Changing  Words.  — 

of  it,  and  also  what  these  words  are.  If  the  testator's  language  is  without 

the  omission  may  be  supplied.     Thus  meaning  as  it  stands,  but  can  be  made 

where  thsre  was  a  gift  to  A  and  B,  intelligible    by    a    transposition    of 

and  "  if  either  died  before  twenty-one,  words,  this  will  sometimes  be  done  to 

and  without  issue,''  his  share  to  go  to  carry  out  the  intent  clear  from  the 

the  other,  and  "if  both  died  without  will  as  a  whole.    Thus  if  it  be  qitils 

issue,"  then  the  property  to  go  to  a  clear  from  the  context  that  in  describ- 

third  person,  C;  the  words  "before  ing  Whiteacre  he  means  Blackacrs, 

twenty-one  "  were    supplied    in    the  and  in  describing  Blackacre  he  means 
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instraments  operating  inter  vivos,  whether  they  are  exe* 

Whiteaere,   a   tnnipoutioii   of    th«  or  his  manrying^  and  a  gift  of  tha 

names  will  be  allowed,  m  as  to  make  property  ovw   to  B  in  eaae  A  died 

th«  diapoBition  eorreapond  with  the  ander  twenty-five  or  died  nninarried, 

limitation:  See  liosley  ▼.  Maiaey,  8  the  last  "or "was  read  '*and**  as  a 

Baat^  149;  Doe  ▼.  Alloook,  1  Bam.  ft  matter  of  neoeasity,  to  make  it  oorre- 

Aid.  Id7»  per  Holroyd,  J.    But  any  spond  with  the  meaning  of  the  gift  to 

rach  correction  most  be  made  without  A:    Grant  v.  Dyer,  2  Dow,  73.    The 

the  aid  of  eztrinsio  evidenoe;  it  must  cases  arennmerons  in  which  **  or  **  has 

clearlv  appear  from  the  will  what  the  been  changed    to  "and,"  but    these 

mistake  is,  and  mnet  be  equally  dear  instances   are   sufficient   as   illustra* 

from    the    will   what    correction    is  tions. 

needed;  e.  g.,  a  will  contained  sey-  '*  And^  Changed  to*' Or," — In  the 
oral  nnmberod  schedules,  and  the  tea-  same  manner  "and"  is  occasionally 
tator  in  a  certain  clause  referred  to  read  "or,"  for  the  purpose  of  carrying 
one  number,  by  evident  mistake,  for  out  the  testator's  intention;  but  never 
another,  and  this  was  corrected:  Hart  without  an  imperative  necessity  for 
▼.  Tulk,  2  De  Oex,  M.  ft  G.  300L  In  the  change,  apparent  on  the  face  of 
Marshall  v,  Hopkins,  15  East,  809,  the  wUl:  See  In  re  Sanders's  Trusts, 
there  was  a  devise  of  a  "messuage,  L.  B.  1  Eg.  675;  In  re  Kirkbride's 
lands,  and  appurtenances  in  the  occn-  Trusts,  L.  R.  2  Eq.  400;  e.  g.,  where 
pation  of  A,  and  these  words  "  in  the  will  gave  a  bequest  to  a  close  of 
the  occupation  of  A  "  were  read  as  persons  at  a  particular  time,  —  at  the 
coming  directly  after  the  word  "  mes*  testator's  death,  —  '*and  to  such  of 
snage,  so  that  the  whole  should  be  them  as  shall  then  be  living,"  the 
the  "messnaffe  in  the  occupation  of  word  "and"  was  a  plain  mistake  for 
A,  lands  and  appurtenances,"  since  "or,"  and  a  change  to  "or  "was  ne- 
the  rest  of  the  wul  showed  certainly  cessary  to  carry  into  effect  the  plain 
that  this  correction  waa  necessary  to  intent:  Hetherington  ▼•  Oakman,  2 
make  sense.  Yoonge  ft  O.  Ch.  299;  Maynard  ▼. 
'•Or"  Changed  to  '' Jmf."— One  of  Wright,  26  Beav.  285.  These  exam- 
the  most  common  instances  of  correc-  pies  show  that  the  power  of  courts  to 
tion  is  the  chanflnn|(  "or"  to  "and,"  correct  actual  mistakes  in  wills,  as  a 
and  «ios  veraoL  This  change  is  most  part  of  their  function  of  interpreta- 
often  made  when  the  Intention  of  the  tion,  by  supplying,  rejecting,  trans- 
will  is  clear  to  provide  for  a  person  posing,  or  substituting  words,  is  con- 
and  hU  issM,  but  in  the  gift  over  to  fined  within  very  narrow  and  well- 
third  persons  in  the  event  of  there  be-  defined  limits,  and  is  never  to  be 
ing  no  issue,  the  contingency  is  ez*  exercised    except  when    the   general 

greased  in  such  a  manner  that,  if  read  purpose  or  scheme  of  the  will  is  clear 

terally,  it  would,  under  the  settled  beyond  a  doubt,  and  as  clearly  and 

rules  of  law,  wholly  defeat  the  plain  positively  demands  the  correction,  in 

intention:   e.   g.,  a  devise  to  A  and  order  that  this  purpose  and  scheme 

to  his  heirs,  and   if  A   died   under  may  be  carried  into  effect, 

twenty-one  or  without  issue,  then  the  As  I  have  before  stated,  these  are 

property  was  to  go  over  to  a  third  all  the  instances  of  true  mistakes  in  the 

person^  C;  A  died  under  twenty-one,  lan^age  of  wills  which  furnish  an  oc- 

but  leaving  a  child;  "or"  was  read  casion  for  the  power  to  correct.     In 

*' and,"  so  that  it  was  held  that  both  order  to  complete  this  general  view, 

events  must  happen,  viz.,    A's  death  however,  I  will  add  a  few  illastrationa. 

under  twenty-one,  and  his  death  with-  of  fnisdescriptionst  either  of  property 

out  issue,   before    the    gift   over    to  given  or  of  the  beneficiaries  to  whom. 

C  could    take    effect:    £e  SouUe  v.  it  is  given,  which  become  known  from. 

Gerrard,  Gro.  Elis.  526;  Moore,  422;  the  general  evidence  of  the  surround-^ 

Walsh  V.  Peterson,  3  Atk.  193;  Fram-  in^  circumstances  which  is  always  ad« 

lingham  v.  Brand,  8  Atk.  390;  Greated  missible.     Such  mi8deacrij>Uons,  being 

V.  Oreated,   26  Beav.   621;  Miles  v.  discovered  by  the  extrinsic  evidence. 

Dyer,  5  Sim.  435.    Also,  where  there  may   be  harmonized,  explained,  and 

wasagift  toAineither  of  twoeventsy  made  effective    throuf^h    the   instru- 

hk  attaining  the  age  of  twenty-fiva  mentality  d  such  evidanoa.    Bat  il 
2  S^  Job.— 77 
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cuted  contracts,  such  as  deeds  of  conveyancei  mortgages, 

■hould  be  carefully  observed  that  this  uous,  it  ii  a  leading  principle  thai  if 

process  of  adjasting    the  mhdfscrip*  there  are  several  terms  of  the  deserip* 

Uom  to  the  actual  conditions  of  fact  tion  applied  to  the  subject-matter  of 

is  in  no  proper  sense  a  correction  qf  the  cift,  every  such  term  may  be  ma- 

mistakei,  terial,  and  if  there  is  property  corre- 

Misdescription  of  the  Properly  Given. —  spending  with  the  descriptioa  in  epay 
In  respect  to  such  misdeBcriptions  the  particular,  it  alone  will  in  general  pass, 
maxim  Falsa  demonstratio  non  nocet,  to  the  exclusion  of  other  property 
often  controls  and  prevents  a  failure  which  answers  to  the  description  only 
of  the  gift  Where  the  description  in  part  For  example,  a  testator  bar- 
consists  of  two  parts,  one  of  which  is  ing  said  that  he  owned  certain  lands 
accurate  and  sufficient  if  it  stood  in  A  subject  to  a  mortgage,  devised 
alone,  and  the  second  is  incomplete  the  said  lands;  this  was  held  not  to  in- 
and  erroneous,  this  maxim  generally  elude  lands  of  the  testator  in  A  which 
applies,  — always  does  so  if  the  prop-  were  not  mortgaged:  PuUin  v.  Pnliin, 
erty  answers  to  the  accurate  pai't  of  3  Bing.  47.  A  devise  of  lands  at  A, 
the  description,  and  there  is  no  other  held  of  B,  in  the  occupation  of  C, 
property  of  the  testator  to  which  such  would  not  carry  land  not  in  C*s  occu- 
description  in  any  of  its  parts  can  ap-  pation,  there  being  other  landa  in  his 
ply.  Thus  if  the  property  is  accu-  occupation  and  so  answering  to  the 
rately  described  in  other  respects,  an  description:  Morrell  v.  Fisher,  4 
error  as  to  the  county  in  which  it  is  Ex.  591.  Where  a  testator  devised 
stated  to  be  situated  is  immaterial,  if  his  '*  messuages  €U,  in,  or  near  A, 
the  testator  had  no  other  property  and  purchased  from  B,"and  it  ap- 
answering  to  the  description:  Hastead  peared  that  he  owned  two  houses 
V.  Searle,  1  Ld.  Raym.  728.  If  the  about  twenty  vards  from  A,  and  four 
property  is  commonly  known  by  some  other  houses  about  four  hundred  yards 
particular  name,  as  Whiteacre,  and  is  from  A,  and  that  all  six  had  been  pur- 
devised  by  that  name,  the  addition  of  chased  from  B  by  one  conveyance,  it 
some  further  erroneous  description,  as  was  held  that  the  devise  embraced 
that  it  is  in  the  occupancy  of  A,  only  the  two  first  mentioned,  as  being 
while  in  fact  it  was  in  that  of  B,  does  at,  in,  or  near  A:  Doe  ▼•  Bower,  3 
not  defeat  the  gift:  Blague  v.  Gold,  Barn.  &  Adol.  453. 
Cro.  Car.  447;  and  see  Howard  v.  Propeiiy  Answering  the  Description. 
Conway,  1  Coll.  C.  C.  87;  Stephens  v.  — It  is  a  settled  general  rule  that 
Powys,  1  De  Gex  &  J.  24.  Lands  where  there  is  property  answering  the 
being  correctly  described  as  at  or  near  description,  then  no  other  will  pass. 
A,  iu  the  parish  of  B,  the  inaccurate  Thus  if  an  estate  is  situated  in  two 
addition  of  their  being  in  the  testa-  counties,  towns,  or  places,  A  and  B, 
tator's  occupation  would  not  defeat  even  if  there  is  no  division  line,  and 
the  gift:  White  v.  Birch,  36  L.  J.  the  whole  is  used  and  enjoyed  as  one 
Ch.  174;  but  see  Doe  v.  Parkin,  5  property,  and  the  testator  devises 
Taunt.  321.  Under  the  description,  only  by  the  description,  **  my  house, 
**  my  farm  called  Whiteacre,  in  the  lands,  farms,  etc.,  in  A,"  that  part  of 
occupation  of  A,"  lands  forming  part  the  estate  alone  which  ia  in  A  will 
of  the  farm,  but  not  occupied  by  A,  pass  by  the  gift:  Webber  v.  Stanley.  16 
would  be  included  in  the  devise:  Good-  Uom.  B.,  N.  i^.,  698;  Fedley  v.  Dodds, 
title  V.  Southern,  1  Moore  &,  S.  299;  L.  R.  2  £q.  819:  Smith  v.  Ridgway, 
Down  V.  Down,  7  Taunt  343;  and  see,  L.  K  1  Ex.  331;  Lister  v.  Pickfoxd, 
in  respect  to  such  kinds  of  description,  34  Beav.  576;  Doe  v.  Oxenden,  3 
Slingsby  v.  Grainger,  7  H.  L.  Cas.  Taunt  147;  4  Dow,  65;  but  see  Har- 
273,  per  Lord  Cranworth;  Fresa  v.  man  v.  Gurner,  36  Beav.  478.  The 
Parker,  2  Bing.  456;  Polden  v.  Bas-  testator  had  purchased  a  boose  and 
tard,  L.  R.  1  Q.  B.  156;  Doe  v.  Mar-  some  lands,  situated  in  two  towns, 
tin,  4  Barn.  &  Adol.  771;  Bodenham  v.  from  A,  and  he  devised  by  descriptioa 
Pritchard,  1  Barn,  ft  C.  350;  Waits  v.  all  his  "house,  farm,  and  lands  sitaate 
Morland,  12  Jur.,  N.  S.,  763.  in"  one  of  the  towns,  and  the  landsit- 

Descrirption    Consisting     of    Several  uate  in  the  other  town  was  held  not 

Terms, — If  the  description  is  ambig*  to  be  included  in  the  gift:  Doe  t. 
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leases,  or  executory  agreements,  such  as  bonds,  policies  of 
insarance,  notes,  bills  of  exchange,  and  the  like.'     There 
is,  of  course,  no  power  to   reform  wills.'    The  relief  of 
cancellation  may  be  granted  with   respect   to   deeds  of 
conveyance,  mortgages,  agreements  concerning  land,  and 
other  similar  transactions,  subject  always  to  the  impor- 
tant   limitation  that   the  party  can  obtain  no  adequate 
remedy  at  law.*    With  respect  to  mistakes  in  awards,  the 
jurisdiction  exists,  but  will  be  exercised  only  within  very 
narrow  limits.     If  a  mistake  appears  on  the  face  of  the 
award  itself,  or  in  some  contemporaneous  writing,  or  is 
voluntarily  admitted  by  the  arbitrator,  or  he  states  cir- 
cumstances which  clearly  show  an  error,  equity  may  re- 
lieve by  setting  aside  or  perhaps  correcting  the  award; 
otherwise  there  is  no  ground  for  interference.^    A  court 

Lyford,  4  Moore  ft  S.  650.    A  testator  entitled  to  take:  Lord  Camoya  ▼.  Blon* 

poMeseed  foar  pieces  of    land.  A,  B,  dell,  1  H.  L.  Cas.  778.     Collateral  de- 

C,  and  D,   aU  held  under  one  leaae,  scriptions  of  the  beneficiary  are  often 

and  devised  the  A,  B,  and  C  tracts,  sufficient  to  identify  him,  and  to  obvi- 

and  the  D  tract  was  held  not  to  pass:  ate  an  error  in  his  name;  e.  g.,  nnder 

West  y.  Lawday,  11  H.  L.  Cas.  375.  a  beauest  to  William  A.,  eldest  son  of 

On  the  other  hand,  a  devise  mention-  Charles  A.,  it  was  held  that  Andrew 

ing  fonr  houses  as  given,  the    court  A.,  who  was  the  eldest  son,  was  enti* 

held  from  tiie  context  that  five  were  tied:   Pitcaim  v.   Brase,   Finch,  403; 

meant  and  were  included  in  the  de-  and  see  Dowsett  v.  Sweety  Amb.  175; 

vise:  Sampson  v.   Sampson,  L.   R.  8  Stringer  v.  Gardiner,  4  De  Gez  ft  J. 

ISq.  479.  468.     Under  a  bequest  to  "  Clare  Han- 

Noma  qf  Benejidariet,  —  Cases  of  nah,  the  wife  of  A ,"  the  wife  of  A.  was 

mistakes  in  the  names  of  devisees  and  held  entitled,  although  her  name  was 

legatees  are  very  numerous.    In  veir  simply  Hannah,  and  she  had  a  daugh* 

many  instaneee  the  ambiguity  is  such  ter  named  Clare  Hannah:  Adams  v. 

that  extrinsdo  evidence  is  necessary  to  Jones,  9  Hare,  485;  and  see  Ryall  v. 

identily  the  person   intended.    This  Hannam,  10  Beav.   536;  Hodgson  v. 

particular  kind  of  error  properly  be-  Clarke,  1  De  Gez,  F.  ft  J.  394.    These 

longs,  therefore,  to  the  general  subject  are  a  very  few  out  of  a  great  number 

of  extrinsic  evidence  in  aid  of  the  in*  of  examples  of  errors  in  uie  names  and 

terpretation  of  wills.     Where  there  is  descriptionsof  beneficiaries  which  have 

>ome  error  in  the  name,  the  benefi-  been  corrected  by  the  context,  and  in 

ciary  is   sometimes    connected   with  the  light  of  the  surrounding  ciroum* 

other  description  which  will  identify  stances. 

the  individual,  and  obviate  the  error        ^  See  cases  cited  anie,  under  §  870. 
by  bringing   it    within  the    maxim,        'Sherwood  v.   Sherwood,   45  Wis. 

^<^M  demonstrcUh  non  noeet;  e.  g.,  a  357;  30  Am.   Rep.   757;  [Sturgis  v. 

beqaest  to  A  B,  the  right  name,  with  Work,  122  Ind.  134;  17  Am.  St.  Rep. 

the  erroneous  addition,    "legitimate  349;  Chambers  v.  Watson,  56  Iowa» 

>on  of  C,"  has  been  sustained:  Stan-  676.1 

^sn  ▼.  Standen,  2  Yes.  589;  GUes  v.        *  See  ante,  §  870;  [post,  §  1376.] 
^^^  1  Keen,  688.     Where  a  devise        *  Mordue  v.  Palmer,  L.  R.  6  Oh.  22; 

^  to  the  second    son  of    ESdward  Morgan  v.  Mather,  2  Yes.  15;  Knox 

^•t  of  a  certain  place,  the  second  son  v.  Symmonds,    1  Yes.  369;  MiUs  v. 

of  Joseph  W.,  of  that  place,  was  held  Bowyers'  Soc,  8  Kay  ft  J.  66;  Hough- 
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of  equify  may,  perhaps,  under  special  circumstances,  ex« 
ercise  its  jurisdiction  by  correcting  mistakes  in  judgments 
and  decrees  and  other  records,  where  the  error  is  clerical 
or  ministerial,  and  not  judicial,  and  there  is  no  other 
means  of  obtaining  the  relief.^    Where  an  instrument 
has  been  surrendered  or  discharged,  or  an  encumbrance 
or  charge  has  been  satisfied  through  mistake,  the  juris- 
diction may  be  exercised  by  granting  such  relief  as  will 
replace  the  party  entitled  in  his  original  position,  either 
by  setting  aside  the  formal  discharge,  or  by  compelling  a 
re-execution  of  the  instrument.*    The  jurisdiction    ex- 
tends to  the  settlement  of  accounts,  made  according  to 
the  intention  of  the  parties,  but  based  upon  or  involving 
a  mistake.     Relief  will  be  granted  as  the  circumstances 
may  require,  either  by  setting  aside  the  settlement,  or  by 
permitting  a  party  to  surcharge  or  falsify.*    Finally,  the 
equitable  jurisdiction  may  be  exercised  by  the  relief  of 
a  pecuniary  recovery  for  money  paid  under  a  mistake^ 
whenever  no  adequate  remedy  can   be  obtained  by  an 

ton  ▼.  Bankart,  8  De  Gex,  F.  &  J.  16;  Conn.  224;  Lom  v,  Obry,  22  K.  J.  Eq. 

Haigh  ▼.  Haigb,  3  De  Gez,  F.  &  J.  52;  Wheeler  v.  Kirtland,  23  N.  J.  £q. 

157;  Goodman  ▼.  Sayen,  2  Jacob  &  13;  Qnmp's  Appeal,  65  Pa.  St»  476; 

W.  249;  Tonng  t.  Walter,  9  Ves.  364;  ^^rne  ▼.   Edmonda,   23   Gratt  200; 

Roosevelt  ▼.  Thnrman,  1  Johns.  Ch.  Kearney  t.  Sacer,  37  Md.  S^;  Bar- 

220;  Bonck  ▼.  Wilber,  4  Johns.  Gh.  thell  y.  Roderick,  34  Iowa,  617;  Pal- 

405;  Underbill  v.   Van    Gortland,   2  mer  ▼.  Bethard,  66  UL  529;  Gbapmait 

Johns.  Gh.  339;  17  Johns.  405;  Win-  ▼.  Hnrd,  67  m.  234;  Stites  ▼.  Wied- 

ship  y.  Jewett,  1  Barb.  Gh.  173;  Harto-  ner,  35  Ohio  St.  555;  Pool  ▼.  Docker, 

horn  V.   Gattrell,   2  N.   J.  Eq.  297;  92  UL  501;  Young  v.  Morgan,  9  Neb. 

Ryan  T.  Blnnt,  1  Dey.  Eq.  386;  [Bonsh  169;    [Smith    y.  Butler,    11    Or.   46; 

y.  Fisher,  70  Mich.  469.    In  Barrows  Greeley  y.  De  Gottes,  24  Fla.  475];  but 

y.  Sweet,  143  Mass.  316,  and  Frick  y.  see  Wardlaw  y.  Wardlaw,  50  Ga.  544. 
Ghristian  Go.,  1  Fed.  Rep.  250,   the        '  Swaggerty  y.  NeUson,  8  Baxt.  3.'; 

mistiJie  was  admitted  by  the  arbitra*  Lemon  y.  Phoenix  ete.  Ins.  Go.,  38 

tor.  J    If  the  award  is  within  the  sub-  Gonn.  294;    Scholefield  y.   Templar, 

mission,  no  mistake  of  the  arbitrator,  Johns.  165;  East  Ind.  Go.  y.  Donald, 

either  of  law  or  of  fact,  established  by  9  Yes.  275;  East  Ind.  Ga  y.  Keaye,  5 

extrinsic  eyidenoe  will  be  a  ground  for  Yes.  173. 

the  interference  of  equity.  The  sub-  '  Gething  y.  Keighley,  Li  R.  9  Ch. 
jeot  of  awards  and  of  the  proceedings  Diy.  647;  Stnart  y.  Sean,  119  Mas*;. 
thereon  has  in  many  states  been  so  143;  Russell  y.  The  Ghuroh,  65  Pa.  St 
regulated  by  statute  that  the  juris-  9;  McGraey.  HoUis,  4  Desana.  Eq.  122; 
diction  of  equity  oyer  them  has  be-  Mounin  y.  Beroujon,  61  Ala.  196;  Bar- 
come  unimportant,  if  not  obsolete.  nett  y.  Bamett,  6  J.  J.  Marsh.  499; 
^  Barnesly  y.  Powell,  1  Yes.  Sr.  Waggoner  T.  Minter,  7  J«  J.  Marsh. 
119,  284»  289;  GolweU  T.  Warner,  86  173b 
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action  at  law.*  The  aflSrmative  reliefs  of  reformation  and 
of  cancellation  are,  however,  subject  to  the  limitation 
that  they  are  never  conferred  against  a  bona  fide  pnr- 
chaaer  for  value  and  without  notice.* 
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§  903.  Concealment!  by  a  vendee. 
1 904b  CoBoealmenti  by  a  Tendor. 
1 906.    Non-diacloeuro  of  facta  a  defenae  to  the  apecifio  eDforoemaat  off 

contracta  in  equity. 
1 906.    Concealmenta  by  bnyera  on  credit. ' 

f  907.     Contracta  and  tranaactiona  eaaentially  fidneiary;  aoretyihipi 
fi  908, 909.    Liability  of  principals  for  the  frand  of  their  agenta. 
fft  910-921.     Third,    Jurisdiction  of  equity  in  caaea  of  fraud. 
1 911.     Fundamental  principlea  of  the  jurisdiction. 
f  912.    The  English  doctrine, 
f  913.     Exception:  fraudulent  wills. 
1 914.    The  American  doctrine, 
f  910.    Incidenta  of  the  jurisdiction  and  relief. 
I  916.    The  aame;  plaintiff  partfcept  doU;  ratification. 
I  917.    The  aame;  promptneas;  delay  through  ignorance  of  the  frrad 
f  91^.     Persons  against  whom  relief  is  granted;  bona  fdt  purchasers. 
1 919.     Particular  instancea  of  the  jurisdiction;    judgments;   awards; 

fraudalent  devises  and  bequests;  preventing  acta  for  the  beoi^ 

fit  of  others;  suppressing  instruments. 
I  920l    The  same;  appointment  under  powers;  marital  rights;  trostB. 
i  921.    The  statute  of  frauds  not  an  instrument  for  the  aooomplishmcnt 

of  fraud. 

§  872.  Objects  and  Parposes.  —  Fraud,  in  some  of  its 
phases,  has  long  been  an  occasion  for  the  exercise  of  ju- 
risdiction both  at  law  and  in  equity.  The  various  reliefs 
on  the  ground  of  fraud  which  are  possible  from  the  nature 
of  the  legal  and  the  equitable  modes  of  procedure  and 
remedies  are  the  following:  At  law:  1.  The  affirmative 
relief  of  rescission,  whereby  the  defrauded  party  is  per- 
mitted to  rescind  the  contract  or  other  transaction,  or, 
more  accurately,  to  treat  it  as  rescinded, —  to  restore  him- 
self thereby  to  his  original  position  of  right,  and  by 
means  of  an  appropriate  action  to  recover  back  the 
money  or  other  property  of  which  he  had  been  deprived, 
or  which  he  had  parted  with;  2.  The  affirmative  relief 
whereby  the  defrauded  party  suflfere  the  transaction  to 
stand,  and  by  action  recovers  pecuniary  damages  as  com- 
pensation for  the  injury  sustained  by  him  from  the  de- 
ceit; 3.  Defensive  relief,  whereby  the  party  sets  up  the 
fraud  as  a  defense,  and  thereby  defeats  any  action  brought 
to  enforce  the  apparent  fraudulent  obligation.    In  equity: 
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1.  The  aflBrmative  relief  of  cancellation,  whereby  the  de- 
frauded party  procures  an  instrument,  obligation,  trans- 
action, or  other  matter  affecting  his  rights  and  liabilities 
to  be  set  aside  and  annulled,  and  himself  to  be  restored 
to  his  original  position  of  right,  and  as  a  consequence  to 
re-establish  his  title,  or  to  recover  possession  and  enjoy- 
ment of  property;  2.  The  aflSrraative  relief  of  reformation 
by  which  a  written  instrument  is  corrected,  and  perhaps 
re-executed,  when,  through  fraud  of  the  other  party,  it 
failed  to  express  the  real  relations  which  existed  between 
the  two  parties;  3.  The  affirmative  relief  of  a  pecuniary 
recovery  where  the  liability  arose  from  the  fraud  of  the 
other  party,  and  no  cancellation  is  necessary  as  the  foun- 
dation of  the  recovery;  4.  Defensive  relief,  whereby  the 
fraud  is  set  up  by  way  of  defense  to  defeat  any  suit  brought 
to  enforce  an  apparent  obligation  or  liability.  In  the 
discussions  of  the  present  and  the  following  sections,  I 
propose,  in  the  first  place,  to  describe  the  nature  of  fraud 
in  equity,  actual  and  constructive,  to  explain  the  essen- 
tial elements  entering  into  the  conception  of  it,  to  define 
its  kinds  and  classes,  to  enumerate  its  most  important 
instances,  and  to  show  the  various  forms  which  it  ordi- 
narily assumes  in  the  affairs  of  mankind.  In  the  second 
place,  I  shall  describe  the  equitable  jurisdiction  occasioned 
by  fraud,  define  its  extent  and  limits,  explain  the  princi- 
ples which  regulate  its  exercise,  and  enumerate  the  im- 
portant instances  of  its  exercise,  and  the  various  reliefs, 
affirmative  and  defensive,  which  are  thereby  granted. 
The  full  treatment  of  some  of  these  peculiar  reliefs,  such 
as  cancellation  and  reformation,  is  postponed  to  a  subse- 
quent chapter.  This  discussion  deals  with  fraud  in 
equity,  and  will  only  refer  incidentally,  and  by  way  of 
illustration,  to  fraud  at  law.  Whatever  amounts  to  fraud, 
according  to  the  legal  conception,  is  also  fraud  in  the 
equitable  conception;  but  the  converse  of  this  statement 
is  not  true.  The  equitable  theory  of  fraud  is  much  more 
comprehensive  than  that  of  the  law,  and  contains  ele- 
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ments  entirely  different  from  any  which  enter  into  the 
legal  notion, 

§  878.   Desoription — Essential  Elements. — It  is  utterly 
impossible  to  formulate  any  single  statement  which  shall 
accurately  define  the  equitable  conception  of  fraud,  and 
which  shall  contain  all  of  the  elements  which  enter  into 
that  conception;  these  elements  are  so  various,  so  differ- 
ent under  the  different  circumstances  of  equitable  cogni- 
zance, so  destitute  of  any  common  bond  of  unity,  that 
they  cannot  be  brought  within  any  general  formula.    To 
attempt  such  a  definition  would  therefore  be  not  only 
useless,  but  actually  misleading.     It  has  been  shown  in  a 
former  chapter^  that  the  jurisdiction  of  chancery  was 
originally  rested  upon  two  fundamental  notions,  equity 
and  conscience,  or  good  faith.    The  first  of  these  em- 
braced all  cases  where  a  party,  acting  according  to  the 
rules  of  the  law,  and  not  doing  anything  contrary  to  con- 
science or  good  faith,  might  obtain  an  undvs  advantage 
over  another,  which,  though  strictly  legal,  equity  would 
not  permit  him  to  retain.     The  second   embraced  all 
those  cases  where  a  party,  although  perhaps  still  keeping 
within  the  limits  of  the  strict  law,  so  as  to  be  sustained 
by  the  law  courts,  had  committed  some  unconscientious 
act  or  breach  of  good  faith,  and  had  thereby  obtained  an 
undue  advantage  over  another,  which  advantage,  even 
though  legal,  equity  would  not  suffer  him  to  retain.     The 
relief  given  by  equity  in  aU  cases  of  fraud  is  plainly 
referable  to  this  second  head  of  the  original  jurisdiction. 
Every  fraud,  in  its  most  general  and  fundamental  con- 
ception, consists  in  obtaining  an  undue  advantage  by 
means  of  some  act  or  omission  which  is  unconscientious 
or  a  violation  of  good  faith  in  the  broad  meaning  given 
to  the  term  by  equity, — the  bona  fides  of  the  Roman  law. 
Furthermore,  it  is  a  necessary  part  of  this  conception 
that   the   act   or   omission   itself,  by  which   the    undue 
advantage  is  obtained,  should  be  willful;  in  other  words, 

»  Vol.  1,  §  55. 


1225  ACTUAL  FRAUD.  (  878 

should  be  knowingly  and  intentionally  done  by  the  party; 
but  it  is  not  easential  in  the  equitable  notion,  although  it 
is  in  the  legal,  that  there  should  be  a  knowledge  of  and 
an  intention  to  obtain  the  undue  advantage  which  results. 
The  v)iUfulne$$  of  the  act  or  omission  is  the  element 
^hich  distinguishes  fraud  from  other  matters  by  which 
an  undue  advantage  may  be  obtained  so  as  to  furnish  an 
occasion  for  the  equitable  jurisdiction.    Thus  it  has  been 
shown  that  in  accident  an  occurrence  external  to  the  par- 
ties happens  without  any  intent  or  other  mental  condi- 
tion, and  an  undue  advantage  thereby  accrues  to  one  of 
them.'    In  mistake  there  is  indeed  a  mental  condition  or 
conviction  of  the  understanding,  but  it  wholly  results 
from  ignorance  or  misapprehension,  and  prevents  the 
free  action  of  the  will;  there  is,  therefore,  a  complete 
absence  of  willfalness  or  intention  in  the  true  and  legal 
meaning  of  those  terms.'    In  all  phases  of  fraud,  on  the 
other  hand,  there  is  a  mental  condition,  a  conviction  of 
the  understanding,  a  free  operation  of  the  will,  and  an 
intention  to  do  or  omit  the  very  act  by  which  the  undue 
advantage  is  obtained.    The  following  description  is  per- 
haps as  complete  and  accurate  as  can  be  given  so  as  to 
embrace  all  the  varieties  recognized  by  equity:  Fraud 
in  equity  includes  all  willful  or  intentional  acts,  omis- 
sions, and  concealments  which  involve  a  breach  of  either 
legal  or  equitable  duty,  trust,  or  confidence,  and  are  in- 
jurious to  another,  or  by  which  an  undue  or  unconscien- 
tious advantage  over  another  is  obtained.' 

*  [See  f  828.1  and  like  terms  are  employed  u  necea- 
'  [See  f  S39.  J  sary  ingrediente  of  fraud,  are  inaeca- 
'  This  general  itatement^  to  which  I  rate  and  misleading  when  applied  to 
have  added  the  neceaeaiy  terms  "will>  the  equitable  conception,  ana  are  not 
fnl  or  intentional/'  ie  given,  slightly  even  appropriate  in  describing  fraud 
varied,  by  Mr.  Fonblanque:  1  Fon«  at  law.  It  would  also  be  very  im- 
bUnqne's  Equity,  bk.  1,  c.  2,  sec.  3;  proper  to  include  "an  intent  to  de- 
adopted  by  Judge  Story:  1  Story's  oeive  "  as  one  of  the  essential  elements 
Eq.  Jur.,  SCO.  187;  and  bv  Mr.  Kerr:  of  fraud  in  equity.  The  proposed 
Kerr  on  Fraud  and  Mistake,  42.  It  is  Civil  Code  of  Mew  York  gives  the  fol- 
plain  that  the  definitions  sometimes  lowing  definitions  of  fraud  as  affecting 
given  by  text-writers  and  judges,  in  the  entering  into  contracts  (sees.  757, 
which  "artifice,"  "trick,"  "snbter-  758),  which  are  adopted  by  the  present 
fnge,"  "  circumvention^''  "eunning,"  Civil  Code  of  California  (sees.  1919^ 
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« 

§  874.  Four  Forms  and  Classes  of  Fraud  in  Equity.  — 
In  the  leading  and  celebrated  case  of  Earl  of  Chesterfield 
Y.  Janssen,  Lord  Hardwicke,  while  not  attempting  to 
formulate  any  general  definition,  arranged  all  the  forms 
of  fraud  recognized  by  equity  in  four  classes,  — a  division 
based  upon  their  intrinsic  qualities,  and  which  has  been 
followed  by  nearly  all  subsequent  writers  and  judges. 
These  classes  are:  1.  Frauds  wbich  are  actual,  arising 
from  facts  and  circumstances  of  imposition;  2.  Frauds 
apparent  from  the  intrinsic  nature  and  subject  of  the  bar- 
gain itself;  8.  Frauds  presumed  from  the  circumstances 
and  condition  of  the  parties;  4.  Frauds  which  are  an  im- 
position and  deceit  on  third  persons  not  parties  to  the 
transaction.^    In  pursuance  of  the  order,  which  seems  to 

1573).     These  definitions,  in  aooord-  frand  or  "deceit"  as  the  groand  of  en 

anoe  with  the  plan  of  these  codes,  obligation  imposed  by  law,  and  of  a 

embrace  both  fnnd  in  equity  and  at  legal  action  for  damages:  N.  Y.  Gv. 

law:  '*Aotaal  fraud,  withm  the  mean-  Cmie,   sec  849;  CaL  CiT.  Code,  sec 

ingof  this  chapter  [L  e.,  on  contracts],  1710. 

consists  in  any  of  the  following  acts,  ^  Earl  of  Chesterfield  ▼.  Janssen,  2 

committed  by  a  party  to  the  contract,  Ves.  Sr.  125;  1  Atk.  301;  1  Lead  Cas. 

or  with  his  connivance,  with  intent  to  £q.,  4th  Am.  ed.,  773.     In  his  most 

deceive  another  party  thereto,  or  to  in-  instmctive  opinion.  Lord  Uardwicke 

duce  him  to  enter  into  the  contract:  said    npon    this    particular    subject: 

1.  The  suggestion,  as  a  fact,  of  that  **  This  court  has  an  undoubted  juris- 

which  is  not  true,  by  one  who  does  diction  to  relieve  against  every  species 

not    believe  it  to  be   true;    2.    The  of  fraud.     Firgt,  then,  fraud,  which  is 

positive  assertion,  in  a  manner  not  doiui  nutlus,  may  be  actual,  arising 

warranted  by  the  information  of  the  from  facts  and  circumstances  of  iui- 

person  making  it,  of  that  which  is  not  position,  which  is  the  plainest  case, 

true,  though  he  believes  it  to  be  true;  Seamdly,  it  may  be  apparent  from  the 

3.   The  suppression  of  that  wbich  is  intrinsic  nature  and  subject  of  the 

true,  by  one  having  knowledge  or  be-  bargain  itself,  such  as  no  man  in  his 

lief  of  the  fact;  4.   A  promise  made  senses  and  not  under  delusion  woald 

without  any  intention  of  performing  make  on  the   one  hand,   and  as  no 

it;  [see  Lawrence  v.  Gayetty,  78  CaL  honest  and  fair  man  would  accept  on 

126;  12  Am.  St.  Rep.  29;  Newman  v.  the  other,  which  are  inequitable  and 

Smith,  77  Cal.  22;]  5.  Any  other  act  unconscientious    bargains.      A    third 

fitted  to  deceive."  kind  of  fraud  is  that  which  may  be 

"Constructive  fraud  consists,  —  1.  presumed  from  the  circumstances  and 

In  any  breach  of  duty  which,  without  condition  of  the  parties  contracting; 

an  actually  fraudulent  intent,  gains  an  and  this  goes  further  than  the  rule  of 

advantage  to  the  person  in  fault,  or  law,  which  is,  that  it  must  be  proved 

any  one  claiming  under  him,  by  mis-  not  presumed;  but  it  is  wisely  estab- 

leading  another  to  his  prejudice,  or  to  liahed  in  this  court  to  prevent  taking 

the  prejudice  of  any  one  claiming  un-  surreptitious  advantage  of  the  weak* 

der  him;  2.  In  any  each  act  or  omis-  ness  or  necessity  of    another,  wbich 

sion  as  the  law  specially  declares  to  be  knowingly  to  do  is  equally  against 

fraudulent,  without  respect  to  actual  conscience  as  to  take  advantage  of  bis 

fraud."    These  codes  give  a  further  ignorance.     A  fourth  kind   of    frand 

and  somewhat  dififerent  definition  of  may  be  collected  or  inferred,  in  the 
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be  simple  and  natural,  I  shall  include  and  treat  under  the 
description  of  actual  fraud  those  cases  only  which  belong 
to  the  first  of  these  four  classes.  In  all  of  them,  and  this 
seems  to  be  the  essential  distinction  between  actual  and 
constructive  fraud,  there  is  the  element  of  falsity  in  fact, 
and  the  knowledge  of  the  falsity  and  the  intention  to  de- 
ceive in  B,  modified  and  partial  manner  at  least,  in  equity  no 
less  than  in  the  law.  In  the  three  other  classes  there  is  no 
necessary  element  of  falsity  in  fact,  and  the  fraud  in  each 
of  them  arises  rather  from  motives  of  expediency  and 
policy  than  from  any  intent  of  the  parties.^ 

consideration  of  this  oonrt,  from  the  and  to  introdnoe  an  element  of  great 
nature  and  circumstances  of  the  trans-  conf asion  into  the  doctrine  of  court* 
action,  as  being  an  imposition  and  de-  of  equity,  the  fundamental  principle 
oeit  on  other  persons  notparties to  the  of  which,  as  regards  fraud,  is,  as  it 
fraudulent  agreement.  It  may  sound  appears  to  me,  that  nothing  can  be 
odd  that  an  agreement  may  be  iu*  called  fraud,  and  nothing  can  be 
fected  by  being  a  deceit  on  others  treated  as  fraud,  except  an  act  which 
not  parties;  but  such  there  are,  and  involves  grave  moral  guilt,  I  feel 
against  such  there  has  been  relief.  Of  strongly,  and  I  have  frequently  en- 
this  kind  have  been  marriage  broker-  deavored  to  point  out,  the  injurious 
age  contracts,  neither  of  the  parties  consequence  oi  allowing  such  expres- 
therein  being  deceived;  but  they  tend  sions  to  be  used  as  'equitable  fraud,' 
necessarily  to  the  deceit  on  one  party  or  '  that  which  courts  of  equity  call 
to  the  marriage,  or  of  the  parent,  or  fraud,'  or  'constructive  fraud,'  when 
of  the  friend."  He  adds  some  further  in  fact  no  act  has  been  done  bv  any 
illustrations  and  explanations  of  this  one  which  involves  moral  culpability, 
fourth  class,  and  then  says:  "The  The  only  exception,  that  I  am  aware 
last  head  of  fraud  on  which  there  has  of,  is,  that  the  phrase  '  constructive 
been  relief  is  that  which  infects  catch-  fraud '  has  sometimes  been  applied  to 
ing  bargains  with  heirs,  reversioners,  cases  where  an  innocent  partner  has 
or  expectants,  in  the  life  of  their  been  made  liable  for  the  fraudulent 
fathers.  •  These  have  generally  been  acts  of  his  copartner.  The  expres- 
mtxed  cases,  compounded  of  all  or  sion  is  not  a  proper  one  even  there, 
several  species  of  fraud;  there  being  because  the  innocent  party  has  been 
sometimes  proof  of  actual  fraud,  which  guilty  of  no  fraud,  but  he  is  in  many 
is  always  decisive."  Lord  Hardwicke  oases  properly  made  liable  for,  and 
plainly  does  not  intend  in  this  last  in-  compelled  to  redress,  the  wrong  corn- 
stance  to  add  a  fifth  and  distinct  class;  mitted  by  his  really  fraudulent  copart- 
he  is  simply  ^ving  a  special  instance  ner."  It  should  be  observed  that  this 
or  form,  which  may  fall  wholly  or  opinion  of  Lord  Romilly  is  opposed  to 
partly  into  one  or  more  of  the  four  that  of  very  many  equally  able  judges, 
preceding  classes.  and  in  one  important  particular  it 
'  The  following  extract  shows  the  conflicts  with  direct  decisions.  It  is 
opinion  of  one  of  the  ablest  of  modern  finally  settled  that  at  law  there  can 
equity  judges,  concerning  the  differ-  be  no  fraud  without  moral  culpability; 
ence  between  "actual  fraud  "in equity  but  in  equity  even  actual  fraud  may 
as  well  as  at  law,  and  constructive  exist  without  the  knowledge  and 
fraud.  In  Smallcombe's  Case,  L.  R.  wrongful  intent  which  constitute  the 
3  Eq.  769,  771,  Lord  Romilly  said:  immorality  at  law.  Furthermore,  the 
"I  must  say  that  to  treat  such  a  phrase  "constructive fraud, "or  "equi- 
transaction  as  a  fraud  is,  in  my  table  fraud,"  has  been  constantly  used 
opinion,  to  confound  moral  principles  by  courts  from  the  earliest  day;  and 
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g  875.  Nature  of  Actual  Fraud. — Altbongh  it  is  not 
possible  to  give  any  complete  definition  of  fraud,  yet  it  is 
possible  to  describe  the  various  elements  which  are  es8en« 
tial  to  the  conception  of  actual  fraud.  In  the  vast  major- 
ity of  instanceSi  actual  fraud  occurs  in  negotiations  or 
dealings  which  are  incidents  of  some  agreementi  executed 
or  executory.  Even  in  transactions  which  are  not  agree- 
mentSy  such  as  the  execution  of  a  will,  the  operation  and 
effect  of  fraud  are  the  same  as  in  the  case  of  agreements. 
There  are  undoubtedly  some  special  transactions  capable 
of  being  affected  by  fraud,  which  cannot  readily  be  brought 
within  this  general  descriptioUi — as,  for  example,  the 
fraudulent  obtaining  of  a  judgment  at  law.  These  special 
cases  will  be  considered  by  themselves.  With  all  these 
varieties  of  external  form,  actual  fraud  in  the  numberless 
agreements,  transactions,  and  dealings  of  mankind  may, 
in  its  intrinsic  nature,  be  reduced  to  two  essential  forms, — 
false  representation  and  fraudulent  concealments, — sug- 
gestio  fcdsi  and  suppresaio  veri.  The  discussion  of  actual 
fraud  mainly  consists,  therefore,  in  analyzing  these  two 
forms  and  in  determining  their  necessary  constituents. 

§  876.  First,  misrepresentations. — A  misrepresenta- 
tion, in  order  to  constitute  fraud,  must  contain  the  follow- 
ing essential  elements:  1.  Its  form  as  a  statement  of  fact; 
2.  Its  purpose  of  inducing  the  other  party  to  act;  8.  Its 
untruth;  4.  The  knowledge  or  belief  of  the  party  making 
it;  5.  The  belief,  trust,  and  reliance  of  the  one  to  whom 
it  is  made;  6.  Its  materiality.  These  elements  will  be 
examined  separately. 

it  would  produce  great  oonfoBion  to  e({uityitmaybe,batlanotiieoeMaril7» 

refuse  the  name   "fraud"  to  those  willfuL    In  conetmctiYe  fraud  there 

acts  which  have  hitherto  oonstituted  is  do  necessary  untruth.    Hie  eqni- 

constractive  fraud,  and  to   describe  table  conception  of  oonstniotive  fraud 

them  by  some  other  term.    The  set-  embraces  a  great  variety  of  traano- 

tled  terminology  of  the  law  is  one  of  tions;  some  are  absolutely  void  from 

its  most  important  features.   Although  illegality,  others  are  Toidable,  othsci 

this  division  is  not  followed  by  ail  still  simply  have  a  presumption  against 

writers, — e.  g.,  Story  and  Snell, — yet  their  validity,  and  require  aifirmative 

"actual'*    and     " oonstrtictive,"    in  proof  of  their  fairness. •   In  construct* 

equity,  are  separated  by  a  very  clear  ive  fraud  the  invalidity  arises  from 

and  cert&in  line.     The  usential  fact  in  general  motives  of  policy,  good  monii» 

actual  fraud  is  untruth.    In  the  law  it  and  fair  dealing,  and  not  &om  the  faet 

must   be    willful, — a   falsehood;   in  of  untruth.     [»»e  also  §  922.] 
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§  877.    I.  The  Form — An  Aflirmation  of  Fact. — Amis- 
representation  must  be  an  affirmative  statement  or  affirma- 
tion of  some  fact,  in  contradistinction  to  a  concealment 
or  failure  to  disclose,  and  to  a  mere  expression  of  opinion.^ 
In  the  great  majority  of  instances  it  is  made  by  means  of 
language  written  or  spoken;  but  it  may  consist  of  conduct 
alone,  of  external  acts,  when,  through  this  instrumentality, 
it  is  intended  to  convey  the  impression,  or  to  produce  the 
conviction,  that  some  fact  exists,  and  such  result  is  a 
natural  consequence  of  the  acts.'    A  misrepresentation  of 
the  law  is  not  considered  as  amounting  to  fraud,  because, 

>  In  Jennings  ▼.  Bronghton,  6  De  t.  Fay,  101  Mass.  134,  137;  Cooper 
Gez,  M.  A  6.  125,  17  Beav.  234,  which  ▼.  Lovering,  106  Mass.  77,  79;  Taylor 
was  brought  to  set  aside  the  sale  of  ▼.  Fleet,  1  Barb.  471;  Oberlander  ▼. 
shares  in  a  certain  mine  on  account  Spiess,  45  N.  Y.  175;  New  Brunswick 
of  misrepresentations  by  the  ▼endors,  etc  R'y  ▼.  Conybeare,  9  H.  I*  Cas. 
Knight  Bmce,  I*  J.,  statin||  the  re-  711;  1  De  Gex,  F.  k  J.  678;  Attwood 
qnisites  of  a  misrepresentation,  said  ▼.  Small,  6  Clark  ft  F.  232;  Lowndes 
(p.  130):    **  First,  in  the  statements  or  ▼.  Lane,  2  Cox,  363;  Winch  t.  Win- 
representations  concerning  the  mine,  Chester,  1  Ves.  ft  B.  375. 
was  there  any  nntrue  assertion  mate-        *  It  was  so  held  in  Lovell  ▼.  Hicki^ 
rial  in  its  nature,  that  is  to  say,  which,  2  Younge  ft  C.   46,  where  fictitious 
taken  as  true,  added  substantially  to  and  fraudulent  experiments  were  per- 
the  Talne  or  promise  of  the  mine,  and  formed,  so  as  to  induce  a  party  to 
was  not  oYidently  conjectural  merelyt "  enter  into  a  contract  concerning  a  pat- 
Doggett  ▼.    Emerson,   8    Story,   700;  ent    right.     See    also    Crawshay    t. 
Uough  ▼.    Richardson,  3  Story,  659;  Thompson,  4  Man.  ft  G.  357,  387;  Mo- 
Daniel  ▼.  Mitchell,  1  Story,  172;  War-  Call  v.  Davis,  56  Pa.  St  431;  94  Am. 
ner  ▼.  Dani^  1  Wood,  ft  M.  90;  Ham-  Dea  92.  The  point  is  also  illustrated  by 
matt  ▼.  Emerson,  27  Me.  308;  46  Am.  Denny  t.  Hancock,  L.  R.  6  Ch.  1,  af- 
Dec  598;  Stone  v.  Denny,  4  Met.  151;  though  the  decision  was  rested  upon 
HaBtfd  ▼.  Irwin,  18  Pick.  95;  Bohr-  misdescription  rather  than  fraudulent 
ichneidery.  Knickerbocker  Ins.  Co.,  76  misrepresentation.     A  purchaser  was 
19.  Y.   216;  32  Am.  Rep.  290;  Ver-  so  misled  as  to  their  boundaries,  by  the 
planck  ▼.  Van  Buren,  76  N.  Y.  247;  appearance  of  the  grounds,  that  the 
Ihimbmann  t.  Schulting,  75  N.  Y.  55,  contract  was  not  enrorced.    This  was, 
61;  Beardsley  v.  DunUey,  69  N.  Y.  of  course,  a  mistake  of  his;  but  the 
577;  Perkins  v.  Partridge,  30  N.  J.  Eq.  mistake  consisted  of  his  obtaining  from 
S2;  Leutiv.  Eamhart,  12  Heisk.  711;  the  appearance  an  impression  which 
Derrick  t.  Lamar  Ins.  Co.,  74  III.  404;  was  natural,  but  was  at  the  same  time 
McShane  ▼.  Hazlehurst,  60  Md.  107;  contrary  to  the  real  fact;  the  appear- 
Cowles    ▼.    Watson,     14    Hun,    41;  ance  thus  operated  as  a  misdescription. 
Slaughter's  AdmV  ▼.  Gerson,  13  Wall.  When  two  parties  have  made  an  agree- 
379;   McAleer   ▼.    Horsey,    85    Md.  ment,  and  in  reducing  it  to  writing, 
439;   Printup  ▼.   Fort,   40  Oa.   276;  one  of  them  knowingly  alters  it  in  a 
Bowman  t.  &ruthers,  40  Ind,  90;  Bab-  material  manner,   and    procures   the 
oock  y.  Case,  61  Pa.  St.  427;  100  Am.  other  to  execute  or  to  accept  the  writ- 
Deo.  654;  Thorn  ▼.  Helmer,  4  Abb.  ing  in  ignorance  of  the  alteration,  this 
App.  408;  Morris  Canal  Co.  V.  Emmett,  conduct  is  fraud:    Kilmer  ▼.  Smith, 
9  Paige,  168;  87  Am.  Deo.  388;  Steb-  77  N.  Y.  226:  33  Am.  Rep.  613;  Hay 
bins  V.  Eddy,  4  Mason,  414;  Winston  ▼.  Star  Ins.  Co.,  77  N.  Y.  235;  33  Am. 
V.  Owathmey,  8  B.  Mon.  19;  Suessen-  Rep.  607;  Rider  ▼.  Powell,  28  N.  Y. 

Sith  T.  Bingenheimer,  40  Wis.  370;  310;  [Bethell  t.  Bethell,  92  Ind.  318; 

ifford  T.  Carvill»  29  CaL  589;  Pike  Harrington  t.  Brewer,  56  Mich.  301.] 
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as  it  is  generally  said,  all  persons  are  presumed  to  know 
the  law;  and  it  might  perhaps  be  added  that  such  a 
statement  would  rather  be  the  expression  of  an  opinion 
than  the  assertion  of  a  fact.^  A  statement  of  intention 
merely  cannot  be  a  misrepresentation  amounting  to  fraud, 
since  such  a  statement  is  not  the  af&rmation  of  any 
external  fact,  but  is,  at  most,  only  an  assertion  that  a 
present  mental  condition  or  opinion  exists.*  That  the 
factf  however,  concerning  which  the  statement  is  made 
is  future  does  not  of  itself  prevent  the  misrepresentation 
from  being  fraudulent.  The  statement  of  matter  in  the 
future,  if  affirmed  as  a  fact,  may  amount  to  a  fraudulent 
misrepresentation,  as  well  as  a  statement  of  a  fact  as  ex- 
isting at  present,' 

^  Eaglesfield  v.  Marquis  of  London-  ty:  See  De  Beil  ▼.  Thomton,  3  BeaT. 

derry,  L.  R.  4  Ch.  Div.  693;  RaMidall  4G9;  12  Clark  &  F.  61,  note;  HammeiB- 

▼.  Ford,  L.  R.  2  Eq.  760.  754;  Upton  ley  v.  De  Biel.  12  Clark  ft  P.  46;  Bold  t. 

V.    Tribilcock,    91  U.    S.   46;  Grant  Hutchinson,  20  Bear.  250;  5  De  Gez, 

V.    Grant,     56     Me.    573;    Reed    ▼.  M.  &  G.  658;  Neyille  v.  Wilkinson,  1 

Sidener,   32  Ind.   373;  Drake  ▼.  La-  Brown  Ch.  643;   Money  ▼.  Jordan,  S 

tham,  50  111.  270;  Fish  v.  Cleland,  33  De  Gex,  M.  &  G.  318,  33*2,   per  Lord 

111.    238,  243;   Steamboat  Belfast    v.  Cranworth;     Ainslie   t.     Medlvcott, 

Boon,  41  Ala.  50,  68;  Smitherv.  Cal.  9    Ves.     13,     21,    per    Sir    William 

vert,  44  Ind.  242:  Upton  v.    Engle-  Grant;  Jameson  ▼•  Stein,  21  Bear.  5; 

hart,  3  DilL  496;  People  ▼.  San  Fran-  Gale  v.  Lindo,    1  Vem.   475;    Scott 

Cisco,  27  Cal.  655;  Jordan  v.  Stevens,  v.    Scott,    1  Coz,    366;    Mannsell  t. 

51  Me.  78;  81  Am.  Dec.  556.  [Abbott  White,  4  H.  L.  Cas.  1039,  1056,  per 

V.  Treat,  78  Me.   121,   125;  Jaggar  v.  Lord  Cranworth;  1  Jones  ft  L.  539, 

Winslow,  30  Minn.  263.]    It  has  been  557;  Loxley  ▼.  Heath,  27  Beav.  523; 

shown  in  the  preceding  section  that  1  De  Gex,  F.  ft  J.  489;  Moore  v.  Hart, 

when  a  party  has  been  led  to  act  in  1  Vem.  110,  201;  Luders  ▼.  Anstey,  4 

iterance    or    mistake    of  the    law.  Yes.  501;  5  Ves.  213;  Saunders  v.  Cra- 

through  the  inequitable  conduct  of  an-  mer,  3  Dru.  ft  War.  87;  Montgomery 

other,  lie  may  be  relieved  on  the  ground  v.  Reilly,  1  Bligh,  N.  S.,  364;  Payne 

of  muiUikf^'  See  ante,  §  847.  ▼.  Mortimer,  1  Giff.  118;  4DeG«zft  J. 

'^  Citizens'  Bank  v.  First  Nat.  Bank  447;   Skidmore  v.  Bradford,  L.  R.  8 

of  N.  O.,  L.  R.  6  H.  L.  352;   Jorden  Eq.    134;    Moorhouse  v.   Colvin,   15 

v.  Money,  5  H.  L.  Cas.  185;  Long  v.  Beav.   341;  Caton  v.  Caton,   L.  R.  8 

Woodman,    68    Me.    49;     Grove    v.  H.  L.  127,  142. 

Hodges,  55  Pa.  St.  504,  619;  [Gray  v.  *  Piggott  v.  Stratton,  1  De  Gex,  F.  ft 
Suspension  Car  Truck  Co.,  127  IlL  187;  J.,  33,  49,  per  Lord  Chancellor  Camp- 
Love  v.  Teter,  24  W.  Va.  741.]  bell,  who  says  the  doctrine  is  "well 

It  must  not  be  understood  that  no  established  that  if  A  deliberately 
rights  would  flow  from  such  astate  men  t.  makes  an  assertion  to  B^  intending  it 
A  representation  of  a  future  intention,  to  be  acted  upon  by  B»  and  it  is  acted 
absolute  in  forni,  deliberately  made  for  upon  b^  B,  A  is  estopped  from  saying 
the  purpose  of  influencing  the  conduct  that  it  is  not  true.  If  it  tarns  out  to 
of  the  other  party,  and  then  acted  upon  be  false,  A  is  answerable  for  the  dam- 
by  him,  is  generally  the  source  of  a  age  which  may  have  accrued  to  B| 
right,  and  may  amount  to  a  contract,  and  B  is  entitled,  in  respect  of  any- 
enforceable  as  such  by  a  court  of  equi-  thing  done  in  the  belief  that  it  was 
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§  878.    Misrepresentations    of   Matter    of   Opinion. — 
Since  the  very  corner-stone  of  the  doctrine  is  that  the 
statement  must  be  an  affirmation  of  a  fact,  it  has  some- 
times been  said,  but  very  incorrectly,  that  a  misrepre- 
sentation cannot  be  made  of  a  matter  of  opinion.     The 
true  rule  is,  that  a  fraudulent  misrepresentation  cannot 
itself  be  the  mere  expression  of  an  opinion  held  by  the 
party  making  it.     The  reason  is  very  simple;  while  the 
person  addressed  has  a  right  to  rely  on  any  assertion  of 
a  fact,  he  has  no  right  to  rely  upon  the  merb  expression 
of  an  opinion  held  by  the  party  addressing  him,  in  what- 
ever language  such  expression  be  made;  he  is  assumed 
to  be  equally  able  to  form  his  own  opinion,  and  to  come 
to  a  correct  judgment  in  respect  to  the  matter,  as  the 
party  with  whom  he  is  dealing,  and  cannot  justly  claim, 
therefore,  to  have  been  misled  by  the  opinion,  however 
erroneous  it  may  have  been.*    For  this  reason,  the  gen- 
eral praise  of  his  own  wares  by  a  seller,  commonly  called 

true,    to  object  to  any  denial  of    its  representation     of  an   existing    fact, 

tmth  by  A":  Hntton  v.  Roesiter,  7  De  There  is  nothing  inconsistent  in  this 

Oez,  M.  ft  O.  9, 22,  23;  Hawes  ▼.  Mar-  result  with  the  rule  that  no  equitable 

chant,  1  Curt.  136;  Lobdell  ▼.  Baker,  3  estoppel  arises  from  a  mere  promise. 

Met.  469;  Osgood  ▼.  Nichols,  6  Gray,  ^  Jennings  v.  Broughton,  5  De  Gez, 

420;  Audenried,  ▼.  Betteley,  6  Allen,  M.  &  G.  125;  Mead  v.  Bunn,  32  N.  Y. 

384;81  Am.Dea765;Plumery.Lord,  276;   Sawyer  ▼.   Prickett,    19  Wall 

9  Allen, '455;  85  Am.  Dec.  773;  Kim-  146;  Hepburn  v.  Dunlop,  1  Wheat. 
ball  ▼.  iEtna  Ins.  Co.,  9  Allen,  540;  189;  Hazard  ▼.  Irwin,  18  Pick.  95, 
85  Am.  Dec.  786;  Langdon  v.  Doud,  105;  Watt*  v.  Cummins,  59  Pa.  St. 

10  Allen,  433,437;  Andrews  ▼.  Lyons,  84;  Curry  t.   Keyser,   30  Ind.   214; 

11  Allen,  349;  Tnmerv.  Coffin,  12  Al-  Sieveking  ▼.  Litzler,  31  Ind.  13,  17; 
len,  401;  Fall  River  Nat  Bank  ▼.  Stow  t.  Bozeman,  29  Ala.  397;  Hub- 
Buffin^ton,  97  Mass.  498;  Vibbard  y.  bell  ▼.  Meigs,  50  N.  T.  480,  489; 
Roderick,  51  Barb.  616;  Brookman  ▼.  Banta  v.  Savage,  12  Nev.  151;  Coil  v. 
Metcalf.  4  Rob.  (N.  Y.)  568;  Vander-  Pittsburg  F.  Coll.,  40  Pa.  St.  439, 
pool  ▼.  Brake,  28  Ind.  130;  Ridgway  445;  Pike  v.  Fay,  101  Mass.  134; 
V.  Morrison,  28  Ind.  201 ;  Davidson  ▼.  Mooney  v.  Miller,  102  Mass.  217; 
Young,  38  Dl.  145;  Chouteau  ▼.  God-  Cooper  t.  Levering,  106  Mass.  77,  79; 
din,  39  Mo.  229;  [Edgington  v.  Fitz-  Gifford  v.  Carvill,  29  Cal.  589;  Sues- 
maurice,  29  Ch.  Div.  459;  Abbott  ▼.  senguth  ▼.  Bingenheimer,  40  Wis. 
Abbott,  18  Neb.  503;]  and  cases  in  370;  Speiglemyer  ▼.  Crawford,  6 
last  note.  Some  of  these  cases  may  be  Paige,  254;  Wambaugh  v.  Bimer,  25 
referred  to  the  doctrine  of  equitable  Ind.  368;  Jnzan  ▼.  Toulmin,  9  Ala. 
estoppel;  but  it  is  plain  that  where  the  662;  44  Am.  Dec  448;  Glasscock  v. 
representation  is  that  of  h /act  in  the  Minor,  11  Mo.  655;  Smith  v.  Rich- 
future,  and  fwl  a  mere  promiae,  and  it  ards,  13  Pet.  26;  Hough  ▼.  Richard- 
is  relied  upon,  and  turns  oat  to  be  son,  3  Stor}',  659;  Warner  v.  Daniels, 
false,  the  rights  and  remedies  of  the  1  Wood.  &  M.  90;  [Hoi ton  v.  Noble, 
injured  par^  are  the  same  as  those  83  Cal.  7;  Nounuau  v.  Sutter  Oou  Lb 
which  ariae  from  the  fraudulent  mis-  Co.,  81  Cal.  1.] 
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''puffing/'  for  the  purpose  of  enhancing  them  in  the 
huyer's  estimation,  has  always  been  allowed,  provided  it 
is  kept  within  reasonable  limits;  that  is,  provided  the 
praise  is  general,  and  the  language  is  not  the  positive 
affirmation  of  a  specific  fact  affecting  the  quality,  so  as  to 
be  an  express  warranty,  and  is  not  the  intentional  asser- 
tion of  a  specific  and  material  fact,  known  to  the  party 
to  be  false,  so  as  to  be  a  fraudulent  misrepresentation.^ 
The  foregoing  rule  as  to  expressions  of  opinion  cannot 
be  pushed  beyond  the  plain  reasons  upon  which  it  rests. 
Wherever  the  statement,  although  relating  to  matter  of 
opinion,  is  the  affirmation  of  a  fact^  it  may  be  a  fraudu- 
lent representation.     Such  an  affirmation  might  be  made 
in  several  forms.     The  very  fact  concerning  which  the 
statement  is  made  may  be  the  existence  of  an  opinion. 
The  existence  of  an  opinion  may  be  a  fact  material  to 
the  proposed  transaction,  and  a  statement  that  such  an 
opinion  exists  becomes  an  affirmation  of  a  material  fact, 
and  if  untrue,  it  is  a  misrepresentation.     The  opinion 
might  either  be  represented  as  held  by  a  third  person  or 
as  held  by  the  very  party  making  the  statement.    As  a 
single  illustration,  either  the  third  person  or  the  party 
himself  might  be  an  expert,  and  their  opinion  might  be 
material,  so  that  the  representation  that  the  opinion  was 
held  might  be  the  affirmation  of  a  most  material  fact. 
There  is  still  another  and  perhaps  more  common  form 
of  such  misrepresentation.     Wherever  a  party  states  a 
matter,  which  might  otherwise  be  only  an  opinion,  and 
does  not  state  it  as  the  mere  easpression  of  his  ovm  opinionf 
but  affirms  it  as  an  existing  fact  material  to  the  trans- 
action, so  that  the  other  party  may  reasonably  treat  it  as 
a  fact,  and  rely  and  act  upon  it  as  such,  then  the  state- 
ment clearly  becomes  an  affirmation  of  fact  within  the 
meaning  of  the  general  rule,  and  may  be  a  fraudulent  mis- 
representation.   The  statements  which  most  frequently 
come  within  this  branch  of  the  rule  are  those  concern- 

^  French  t.  Griffixi»  IS  N.  J.  Eq.  279;  Hunter  T.  MoLaugUin,  43  Ind.  28. 
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ing  value.  The  foregoing  distinctions,  which  I  have 
iittempted  to  explain,  and  which  have  sometimes  been 
lost  sight  of,  will  go  far,  I  think,  to  harmonize  whatever 

apparent  conflict  of  decision  may  be  found  in  some  of  the 
reported  cases.^ 

■  It  cannot  be  denied  that  there  la  ing  a  oonveyanoe  of  real  eetate  on  the 
apparently  a  direct  conflict  of  decie-  faith  of  certain  representations,  which 
ion  npon  the  effect  of  representations  are  afterwards  shown  to  be  untme, 
conoeruing  value.     The  distinctions  mnst  snbmit  to  have  the  conveyance 
drawn  in  the  text  seem  to  me  to  be  treated  as  fraudulent  and  void  against 
in  perfect  accordance  with  principle,  the  person    deceived*     In  this  case^ 
and  to  be  just  and  practical,  and  tney  the  representation  that  he  made  to 
-will  tend  to  remove  most  of  the  eon-  her  was,  that  the  value  of  what  she 
flict,   which  is  apparent  rather  than  had  to  sell  was  about  one  hundred 
reaL     Statements  of  valne  are  some*  pdunds.     This  was  not  a  mere  pur- 
times  nothing  more  than  the  ezpres*  chaser's  assessment  [L  e.,  estimate  or 
BioQ  of  the  party's  own  opinion,  and  opinion],  but  a  deliberate  statement 
there  is  a  group  of  decisious  in  which  made  to  her  by  a  person  having  full 
they  are  so  ^*eated.     On  the  other  knowledge,     which     statement    wss 
hand,    statements  of   value    may  be  asked  by  her  for  her  guidance  in  the 
afiinnations    of    a   specific    material  transaction,  and  wss  acted  upon  by 
fact»  and  there  is  a  group  of  decisions  her  in  reliance  on  its  good  faith  arid 
in   which  they  are  so   treated,   and  honesty."    See  also  "[^rDer  v.  Har- 
held  to  be  fraudulent  misrepresenta-  vey,  1  Jacobs  169,  178,  179;  Rawlins 
tiona     There  is  no  necessarv  conflict  v.  VVickham,  3  De  Gex  &  J.  304;  1 
between  these  two  groups  of  decisions,  Giff.  355  (a  misrepresentation  as  to 
although  the  language  of  the  judicial  amount  of  indebtedness);   Martin  v. 
opinions  has  not  always  recogniTcd  Jordan,  60  Me.  631;  Coon  v.  Atwell, 
and  preserved  the  distinction  between  46  N.  H.  510;  Siinar  v.  Canaday,  63 
the  two  forms.     Haygarth  v.  Wear-  N.  Y.  208;    13  Am.  Rep.  523;   Van 
ing,  L.  R.   12  Eq.  320,  327,  328,  is  Epps  v.  Harrison,  5  Uill,  63;  40  Am. 
directly  in  pointy   and   sustains   the  Dec.  314;  McAleer  v.  Horsey,  35  Md. 
distinctions  stated  in  the  text  in  the  439;    Reid  v.   Flippen,   47  Ga.   273; 
fullest  manner.     The  plaintiff  had  in-  Morehead   v.   Eades,    3    Bush,    121; 
herited  a  piece  of   land.      She  was  Sieveking  v.  Litzler,  31  Ind.  17;  Har- 
Gompletely  ignorant  concerning  it  and  vey  v.  Smith,  17  Ind.  272;  Davis  v. 
its  valne;  the  defendant  was  well  ao-  Jackson,  22  Ind.  233;  McFadden  v. 
quainted  with  it  and  with  its  value.  Robison,  85  Ind.  24;  AUin  v.  Milli* 
He  stated   to   her  that  it  was  not  son,  72  111.  201 ;  Neil  v.  Cnmmings,  75 
worth  more  than  one  hundred  pounds.  111.  170;  Faribault  v.  Sater,  13  Minn. 
and  she  therefore  sold  and  conveyed  223;  Gifford  v.  Carvill,  29  Cal.  589; 
to  him  for  that  sum.     It  was  really  Cruess  v.  Fessler,  39  Cal.  336.     [In 
worth  five    hundred    pounds,   which  the    following    cases,    statements    of 
the  defendant  well  knew.     The  suit  value  were  held  to  be  mere  expres-^ 
is  brought  to  set  aside  the  sale  and  sions  of  opinion;   Gordon  v.  Butler, 
to  recover  the  land;  and  the  relief  105  U.  S.  553;  Southern  Development. 
was  granted,  although  the  objection  Ca  v.  Silva,  125  U.  S.  247;  Chrysler 
was  strongly  nrged  that  such  a  rep-  v.  Carraday,  90  N.  Y.  276;  43  Am. 
resentation  was  merely  a  matter  of  Rep.     166;    Akin    v.    Kelloeg,     119^ 
opinion.    The  court  first  decided  that  N.  T.  441 ;    Dillman  v.   Nadlehoffer,. 
no  fiduciary  relation  existed  between  119  III  667;  Rendell  v.  Scott^  70  Cal.. 
the  two  parties,  so  that  the  case  mnst  614.] 

depend  upon  general  rules  applicable        It  has  been  held  that  statements  se 

alike  to  sll  persons  dealing  with  each  to  the  cost   of   property  cannot  be 

other.     Wickens,  V.  C,  said:  "Inde-  fraudulent   misrepresentations,    enti* 

pendently  of  any  fiduciary  relation,  tling  the  injured  partv  to  a  rescis- 

this  court  holds  that  a  person  obtain-  sion,  if  no  fiduciary  relation  ezistedi 
2  Eq.  JUB.— 78 
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§  879.  II.  The  Purpose  for  Which  the  Representation 
Is  Made. — It  is  an  essential  requisite,  both  in  equity  and 
at  law,  that  the  representation,  whatever  be  its  form,  must 
be  made  for  the  purpose  and  with  the  design  of  procuring 
the  other  party  to  act, —  of  inducing  hini  to  enter  into  the 
contract  or  engage  in  the  transaction.^  It  must  therefore 
be,  of  necessity,  preliminary  to  the  actual  conclusion  of 
the  transaction,  and  in  the  great  majority  of  instances  it 
is  made  during  and  forms  a  part  of  a  negotiation  between 
the  parties,  which  terminates  in  the  contract  or  other 
transaction.*  There  are,  however,  very  important  excep- 
tions to  ^this  general  statement.    There  are  cases  where 

Cooper  ▼.  Lovering,  106  Mass.  77,  79;  t.  0*Ck>nnor,  9S  JXL  S39,  %  mere  azig- 

Mooney    ▼.   Miller,    102    Mans.   217*  deration  of  the  value  and  exoellenee  of 

220;    Uemmer    v.   Cooper,   8    AUen,  land  was  held  matter  of  opinion  only. 
334;    Tuck  v.   Downing,   76  111.  71;        ^  Rawlins  v.  Wickham,  3  De  Gez  « 

Noetling  ▼.  Wright,  72  ni.  390;  Hol«  J.  304;  Jennings  ▼.  Bmughton,  6  Ds 

brook  T.  Connor,  60  Me.  578;  11  Am.  Gez,  M.  ft  G.   126,  130;  Reynell  ▼. 

Rep.   212.      In    this    last  case,   Mr.  Sprye,  1  De  Gez,  M.  ft  O.  660;  West- 

Jnstioe  Dickerson  dissented,  holding  em  Bank  ▼.  Addie,  L.  R.  1  Sc.  App. 

what  is,  as  it  seems  to  me,  the  more  145;  West  ▼.  Jones,  1   Sim.,  N.  &• 

accurate  and  reasonable  doctrine.     In  205,  208;  IVaill  t.  Baring,  4  De  Gez, 

Cowles  V.  Watson,  14  Hun,  41,  a  rep-  J.    ft  S.   318,  326,  329;  Attwood  ▼. 

resentation    that    property  cost  ^ve  Small,  6  Clark  ft  F.  232;  Ait'y-Oen. 

hundred  thousand    dollars,   when    it  ▼.  Ray,  L.  R.  9  Ch.  397;  Hill  t.  Laoe, 

only  cost  half  that  amount,  was  held  L.  R.  11  Eq.  215,  219;  Eaton  etc  Go. 

a  statement  of  fact,  and  not  a  mere  t.  Avery,  83  N.  Y.  31;  38  Am.  Rep* 

opinion.      In    the    following    cases,  389;  Rohrschneider  ▼.  Knickerbocker 

statements  involving  value  were  held  Ins.  Co.,  76  N.  Y.  216;  32  Am.  Bea 

representations  of  fact,  and  not  mere  290;  Verplank  v.  Van  Baren,  76  K.  x> 

ezpressions    of    opinion:    Jordan    t.  247;  Smith  v.  Richards,  13  Pet.  26; 

V<Ukenning,  72   N.   Y.   300,   306  (a  Tyler  t.  Black,  13  How.  230;  Hoagh 

gross  ezaggeration  of  value);  Perkins  ▼.  Richardson,  3  Story,  659;  Smith  v. 

T.  Partridge,  30  N.  J.  Eq.  82;  Leuti  Babcock,  2  Wood,  ft  M.  246;  Pratt  v. 

▼.  Bamhart,  12  Heisk.  711;  Derrick  Philbrook,   33  Me.    17;    Harding  v. 

T.  Lamar  Ins.  Co.,  74  111.  404;  Foz-  Randall,  15  Me.  332;  Hunt  ▼.  Moore, 

worth  V.  Bullock,  44  Miss.  457;  [Mor-  2  Pa.  St.  105;  Joice  v.  Taylor,  6  Gill 

rv.  Dinges,  23  Keb.  271;  8  Am.  ft  J.  54;  25  Am.  Dec.  325;  McAleer  v. 
Rep.  121;]  but  see  Suessenguth  v.  Horsey,  35  Md,  439;  Taymon  v. 
Bingenheimer,  40  Wis.  370.  With  Mitchell,  1  Md.  Ch.  496;  Lanier  r. 
respect  to  matters  of  opinion  stated  Hill,  25  Ala.  554;  Smith  ▼.  Robert- 
as facts,  or  stated  aa  a  fact  to  be  held  son,  23  Ala.  312;  Oswald  v.  MoGehee, 
by  a  certain  person,  see  Haygarth  v.  28  Miss.  340;  Slaughter's  Adm'r  v. 
Wearing,  L.  R.  12  Eq.  320;  Attwood  Gerson,  13  Wall.  379;  Bowman  v. 
V.  Small,  6  Clark  ft  F.  232;  Wake-  Caruthers,  40  Ind.  90.  [As  to  fslia 
man  v.  Dalley,  51  N.  Y.  27;  10  Am.  representations  made  to  third  person, 
Rep.  551;  Shaeffer  v.  Sleade,7  Blackf.  see  Chubback  ▼.  Cleveland,  37  MinD. 
178.  [Vendor  referred  vendee  to  D  466;  5  Am.  St.  Rep.  864;  NatioDil 
for  D*s  opinion,  knowing  D  to  be  a  Bank  ▼:  Bamberger,  77  Tez.  48;  19 
fugitive  from  justice,  and  intending  Am.  St.  Rep.  738;  but  see  Crawiord 
to  mislead  vendee.  Held,  responsible  ▼.  Osmnn,  70  Mich.  561.] 
for  D's  statements:  Witherwaz  ▼.  *  Harris  ▼.  Kemble,  1  Sim.  Ill,  Itt, 
Riddle,  121  lU.   140.]    In  Schramm  per  Sir  John  Leaoh, 
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the  misrepresentations,  cannot  be  said  to  form  a  part  of 
any  negotiation  or  treaty  between  the  parties.  The  false 
statements  may  be  made  with  the  design  that  they  should 
be  acted  upon  by  some  one,  but  without  any  design  or 
knowledge  of  their  being  acted  upon  by  any  particular 
person.  For  example,  it  is  now  well  settled  that  pros- 
pectuses  issued  by  promoters  or  directors  of  companieSi 
reports  or  circulars  and  similar  publications  addressed 
to  all  whom  it  may  coocern,  may  be  fraudulent  misrep- 
resentations giving  rise  to  any  appropriate  equitable  or 
even  legal  relief.^  Such  being  the  ebject  of  the  repre- 
sentation, it  must  relate  to  and  be  directly  connected  with 
the  very  contract  or  other  transaction  in  question;  must 
deal  with  its  subject-matter  or  other  material  terms,  and 
not  be  confined  to  other  and  distinct  relations,  transac- 
tions, or  matters  in  which  the  parties  are  concerned.  In 
the  language  of  an  eminent  judge,  a  misrepresentation 
concerning  any  subject-matter  **  must  be  material  in  its 
nature, — that  is  to  say,  one  which,  taken  as  true,  would  add 
substantially  to  the  value  or  promise  of  that  subject- 
matter.* 

§  880.  Presumption  of  the  Design  to  Induce  Action.  — 
In  order  that  a  statement  may  be  a  fraudulent  mis- 
representation, the  party  making  it  need  not  have  any 
malignant  feeling  towards  the  other,  nor  any  desire  to 
injure,  nor  need  he  be  actuated  by  any  corrupt  or  wicked 

'  The  leading  oaae  la  Kiach  ▼.  Cent  Soott,  24  Wis.  SI;  [Smith  ▼.  Chad- 

R'y  of  Venezuela,  3  De  Oez,  J.  t  S.  wiok,  20  Ch.  Div.  27;  Edgington  ▼. 

122;  L.  R.  2  H.  L.  99.     See  also  Bar-  Fitzmanrice,  29  Ch.  Div.  459;  Arnison 

rett'a  Case,  3  De  Gex,  J.  ft  8.  30;  ▼.  Smith,  41  Ch.  DiT.  348;  Boeley  ▼. 

Reese  River  Min.  Ca  t.  Smith,  L.  R.  K.  M.  Co.,  123  K.  T.  055.]    The  re- 

4  H.  L.  64;  Smith's  Case,  L.  R.  2  Ch.  lief  may  be  a  rescission  of  the  purchase 

604:  Ross  y.  Estates  Invest.  Co.,  I*  R.  made  by  the  defrauded  person,  or  any 

3  Ch.  682;  Hallows  ▼.  Femie,  L.  R.  8  other  proper  equitable  remedy,  or  a 

Ch.  467,  475;  New  Brunswick  etc.  R*y  recovery  of  damages  at  law  from  the 

V.  Maggeridse,  1  Drew  ft  S.  363;  Peek  frauduleni' directors,  officers,  or  pro- 

y.  Gumey,  L.  R.  6  H.  L.  377;  Swift  motors.    This  subject  is  mora  fully 

V.  Winterbotham,  L.  R.  8  Q.  B.  244;  examined  ;nm<,  §  881. 
Paddock    ▼.    Fletcher,  42    Vt    889;        *  Jennings  ▼.  Brooghton,  6  De  Oei^ 

Rohrsehneider  t.  Knickerbocker  Ins.  M.  ft  O.  126,  130,  per  Knight  Bruos^ 

Co.,  76  N.  T.  216;  82  Am.  Rep.  290;  L.  J.;  Harris  v.  Kemblsu  1  Sim.  lilt 

Phelps  V,  Wait,  30  N.  Y.  78;  Bruff  ▼.  [See  also  (§  890,  898.] 
MaU,   36  N.   Y.  200;    MoClellan  t. 
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motive;  for  equity  looks  at  the  relations  of  the  statement 
towards  the  real  facts,  and  the  results  which  will  natarally 
flow  from  it,  rather  than  at  the  mental  condition,  temper, 
and  feelings  of  the  person  who  makes  it.^    If,  therefore,  a 
representation  made  prior  to  the  transaction,  and  directly 
relating  to  it,  is  of  such  a  character  that  it  would  natu- 
rally and  reasonably  induce,  or  tend  to  induce,  any  ordi- 
nary person  to  act  upon  it,  and  enter  into  the  contract  or 
engage  in  the  transaction,  and  is  in  fact  followed  by  such 
action  on  the  part  of  the  other  person,  then  it  will  be 
presumed  that  it  was  made  for  the  purpose  and  with  the 
design  of  inducing  that  person  to  do  what  he  has  done,  — 
that  is,  to  enter  into  the  agreement  or  engage  in  the 
transaction.     The  design  will  be  inferred  from  the  nat- 
ural and  necessary  consequences.'    It  is  not  necessary 

^  Traill  ▼.  Baring,  4  De  Gex,  J.  ft  S.  of  money  which  it  had  advanced  to 

318,   326,   328;    Gibson  v.  D'Este,  2  enable  them  to  purchase  stocks  of  the 

Younge  ft  C.  Ch.  542;  Wilde  v.  Gib-  company.     Defendants  set   up  fal^e 

son,  1  U.  L.  Gas.  605.  representations,  by  which  they  were 

'  Traill  r.  Baring,  4  De  Gex,  J.  ft  S.  induced  to  make  the  purchase.  The 
318,  326,  328;  Jennings  v.  Broughton,  house  of  lords  held  that  the  loan  ami 
5  De  Gex,  M.  ft  G.  126,  130;  Rawlins  the  purchase  formed  one  transaction, 
▼.  Wickham,  3  De  Gex  ft  J.  304;  Rey-  and  the  fraud  vitiated  the  whole, 
nell  V.  Sprye,  1  De  Gex,  M.  ft  G.  660,  The  case  of  Reynell  v.  Sprye,  1  De 
708-710;  Wilson  v.  Short,  6  Hare,  366,  Gex,  M.  ft  G.  660,  illustrates  in  the 
377;  Conybeare  t.  New  Brunswick  etc.  clearest  manner  the  priitaples  of  equity 
Ca,  1  De  G«x,  F.  ft  J.  678;  0  H.  L.  in  dealing  with  fraud.  I  quote  a  pas- 
Cas.  711;  Attwood  v.  Small,  6  Clark  sage  from  the  opinion  of  Cran worth, 
ft  F.  232;  West  v.  Jones,  1  Sim.,  N.  h.  J.,  which  bears  not  only  upon  the 
S.,  205;  Aberaman  Iron  Works  v.  element  now  under  oonsiaeration, — 
Wickens,  L.  R.  4  Ch.  101;  5  £q.  485;  the  purpose  of  inducing  the  other  per- 
Leyland  v.  Dlingworth,  2  De  Gex,  F.  son  to  act,  —  but  also  upon  the  more 
ft  J.  248;  Western  Bank  of  Scotland  difficult  question  of  the  knowledge  and 
▼.  Addie,  L.  R.  1  H.  L.  S.  145.  Tor-  intent  to  mislead  of  the  one  making 
ranee  ▼.  Bolton,  L.  R.  8  Ch.  118,  14  the  statement  He  says  (p.  70S): 
Eq.  124,  is  a  rery  illustrative  case  of  *'Once  make  oat  that  there  has  beea 
the  effect  of  misrepresentations  in  anything  like  deception,  and  no  con- 
equity.  A  vendee  was  misled  by  a  tract  resting  in  any  deme  on  that 
wrong  description  of  the  property  foundation  can  stand.  It  is  impos- 
■old.  The  description  was  held  to  hie  aible  so  to  analyze  the  operations  of 
misleading;  that  the  onus  was  on  the  the  human  mind  as  to  be  able  to  say 
vendor  to  show  that  tAe  purchaBer  wu  how  far  any  particular  representatioa 
not  misled;  that  an  aotnal  frandolent  may  have  lea  to  the  formation  of  any 
intent — an  intent  to  deceive  —  was  particular  resolution,  or  the  adoption 
not  necessary  to  set  aside  a  contract  of  of  any  particular  line  of  conduct.  No 
sale;  it  is  enough  that  sneh  contract  one  can  do  this  with  certainty  even  as 
is  unconscientious.  The  case  of  to  himself,  still  less  as  to  another. 
National  Exch.  Co.  v.  Drew,  2  Macq.  Where  certain  statements  have  been 
1CK3,  contains  a  very  full  and  instruct-  made,  aU  in  their  nature  capable,  more 
ive  discussion  of  fraud.  The  com-  or  lees,  of  leading  the  partf  to  wAoia 
pany  sued  defendants  to  recover  a  sum  they  art  addressed  to  adopt  a  partial 
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tbat  all  the  representations  by  which  a  party  is  induced 
to  act  should  be  untrue.    The  cases  hold  that  where  cer* 
tain  statements  have  been  made  all  in  their  nature  capa- 
ble, more  or  less,  of  leading  the  party  to  whom  they  are 
addressed  to  adopt  a  particular  line  of  conduct,  and  any 
one  of  them  is  untrue,  the  whole  contract  or  other  trans- 
action is  considered  as  having  been  obtained    fraudu- 
lently; the  court  cannot  discriminate  among  the  different 
statements,  nor  say  that  the  untrue   representation  is 
not  the  very  one  which  induced  the  party  to  act.     The 
foregoing  general  proposition,  that  it  is  sufficient  if  the 
statement  is  of  such  a  character  as  would  naturally  in- 
duce any  ordinary  person  to  enter  upon  a  particular  line 
of  conduct,  and  is  actually  followed  by  such  conduct,  is 
the  praetieai  rule  by  which  the  courts  determine  whether 
a  misrepresentation  possesses  the  particular  element  of 
fraud — the  purpose  or  design  —  now  under  consideration.* 
§  881.    False  Prospectuses,  Beports,  Circulars,  and  the 
Like. — The    nature   of  fraudulent    misrepresentations, 

Bme  <if  ctmdwct^  It  is  impoMible  to  say  eonrt,  a  fraadalent  misrepreaentatioiiy 

of   any  on«   such    represantatioa    so  even  though  it  waa  not  bo  oriffinally. 

made,  that  even  if  it  had  not  bean  These  are  all  priuciplea  of  snen  obTi« 

made,  the  same  resolution  would  have  ons  justice  as  to  require  neither  argu- 

been  taken,  or  the  same  oonduct  fol-  ment  nor  authority  to  illnstrate  and 

lowed.    Where,  therefore,  in  a  negotia-  enforce  them,  and  they  need  but  to 

tion  between  two  parties,  one  of  them  be  stated,  in  order  to  command  imme- 

induces  the  other  to  contract  on  the  diate  assent. .   The  only  question  can 

laith  of  the  representations  made  to  be  in  each  particular  case,  how  far  the 

him,  any  one  of  which  has  been  un-  facts  bring  it  within  the  principle " : 

true,  the  whole  contract  is  considered  NicoVs    Case,  3   De  Oez  ft  J.    887, 

in  this  court  as  having  been  obtained  per  Ohelmsford,  L.  0.,  and  Turner, 

fraudulently.    Who  can  say  that  the  L.  J.      See  also  Taylor  ▼.   Fleet,    1 

untrue  statement  may  not  have  been  Barb.  471;  Wells  ▼.  Millett,  23  Wis. 

precisely  that  which  turned  the  scale  64;  Eaton  etc.  Co.  ▼.  Avery,  83  K.  Y. 

in  the  mind  of  the  party  to  whom  it  31;  38  Am.  Rep.  389;  Rohrscbneider  v. 

was  addressed?    The  case  is  not  at  all  Knickerbocker  Ins.  Co.,  76  N.  Y.  216; 

varied  by  the  circumstance  that  the  82  Am.  Hep.  290. 
untrue  representation,  or  any  of  the        ^  It  may  be  observed  that  the  two 

untrue  representations,   may  in   the  requisite    elements  of   a    fraudulent 

first  instance  have  been  the  result  of  misrepresentation   which    have    been 

innocent  error.    If,   after    the   error  examined,  —  that  the  representation 

has  been  discovered,  the  party  who  must  be  an  affirmation  of   fact,  and 

has   innocently   made   the   incorrect  the  design  of  inducing  the  other  party 

representation,  suffers  the  other  party  to  act,  — are  recognized  and  adopted 

to  continue  in  error,  and  to  act  on  the  alike  by  courts  of  law  and  of  equil^t 

belief  that  no  mistake  has  been  made*  decisions,  at    law  may  therefore    be 

this,  from  the  time  of  the  discovery,  properly  cited  to  illustrata  these  two 

becomes,  in  the  contemplation  of  this  requisites  in  equity. 
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their  requisite  element  of  being  designed  and  naturally 
operating  to  induce  third  persons  to  act,  and  other  im- 
portant  features,  are  so  fully  illustrated  by  the  rules  con- 
cerning the  effect  of  prospectuses,  circulars,  reports,  and 
other  similar  documents  issued  by  the  promoters,  direc- 
tors, or  ofiScers  of  corporations,  as  established  by  very 
recent  decisions,  that  a  brief  statement  of  these  rules  may 
be  proper,     I  do  not  intend  at  present  to  consider  the 
general  subject  of  the  relations  subsisting  between  cor- 
porations, or  their  directors  or  officers,  on  the  one  side 
and  stockholders,  creditors,  or  third  persons  dealing  with 
them  on  the  other,  but  simply  to  give  the  conclusions 
which  have  been  settled  by  the  courts  concerning  the 
effect  of  such  documents,  published  by  or  in  the  name  of 
the  company,  addressed  to  all  whom  they  may  concern, 
which  have  misled  third  persons,  and  induced  them  to 
purchase  shares  of  stock  in  the  corporation.     These  con- 
clusions cannot  be  better  expressed  than  in  the  very  lan- 
guage which  has  been  used  by  eminent  judges:  ''  Those 
who  issue  a  prospectus,  holding  out  to  the  public  the  great 
advantages  which  accrue  to  persons  who  will  take  shares  in 
a  proposed  imdertaking,  and  inviting  them  to  take  shares 
on  the  faith  of  the  representations  therein  contained,  are 
bound  to  state  everything  with  strict  and  scrupulous  ac- 
curacy, and  not  only  to  abstain  from  stating  as  fact  that 
which  is  not  so,  but  to  omit  no  one  fact  within  their 
knowledge  the  existence  of  which  might  in  any  degree 
affect  the  nature,  or  extent,  or  quality  of  the  privileges  or 
advantages  which  the  prospectus  holds  out  as  inducements 
to  take  shares." '     While  mere  exaggerated  views  of  the 
prospects  and  advantages  of  the  company  contained  in  a 
prospectus,  circular,  or  report  might  not  be  fraudulent, 
still  all  statements  should  be  fair,  bona  jide,  and  honest* 

1  New  BranBwiok  etc.  R'y  ▼.  Mug-  ▼.   Lacon,  L.  R.  6  Eq.  249,  283,  per 

geridge,  1  Drew,  ft  S.  363,  381,  per  Lord  Hatherley. 
Kindersley,  V.  O.;  Cent.  Ky  of  Ven-        «  Kisch  v.  Cent  R^y  of  Ven.,  3  Be 

ezuela    v.  Kisch,  L.  R.  2  U.  L.  99,  Gex,  J.  ft  S.  122, 135,  per  Turner,  L.  J. | 

113.  per  Lord  CDelmsford;  Hender»oD  Denton  t.  Macneil,  ll  R.  2  £q.  362. 
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"  If  it  can  be  shown  that  a  material  representation  which 
is  not  true  is  contained  in  the  prospectus,  or  in  any  docu- 
ment  forming  the  foundation  of  the  contract  between  the 
company  and  the  share-holder,  and  the  share-holder  comes 
within  a  reasonable  time,  and  under  proper  circumstances, 
to  be  released  from  that  contract,  the  courts  are  bound  to 
relieve  him  from  it.     Contracts  of  this  description  be- 
tween an  individual  and  a  company,  so  far  as  misrepre- 
sentation or  suppression  of  the  truth  is  concerned,  are  to 
be  treated  like  contracts  between  any  two  individuals/'  ^ 
It  is  settled,  therefore,  that  a  person  who  has  been  induced 
by  the  misrepresentations  of  such  documents  to  purchase 
shares  of  stock  or  to  enter  into  a  contract  with  the  com- 
pany for  their  purchase  may,  if  he  acts  without  delay 
upon  learning  the  truth,  obtain  relief  against  the  com- 
pany, either  by  being  struck  off  from  the  list  of  stockhold- 
ers and  contributaries  in  the  proceeding  instituted  for  its 
winding  up  and  final  settlement,  or  by  means  of  an  equi- 
table suit  brought  against  the  company  for  the  purpose  of 
rescinding  his  purchase  of  shares,  and  of  recovering  back 
the  money  which  he  paid  for  them.     He  may  even,  in  a 
proper  case,  obtain  relief  against  the  fraudulent  directors 
personally  by  means  of  an  equitable  suit  for  an  account- 
ing and  repayment  of  the  money,  or  by  means  of  an  ac- 
tion at  law  for  the  recovery  of  damages  on  account  of  the 
deceit.'    Relief  against  the  directors  personally  requires 

1  In  n  Reese  River  Mining  Co.,  L.  11  Eq.  216;  McNiell's  Case,  L.  R.  10 

R.  2  Ch.  604,  609,  per  Turner,  L.  J.  Eq.  603;  Kent  v.  Freehold  etc.  Co., 

*  KiMch  V.  Cent.  K'y  of  Venezuela,  8  L.  R.  4  Eq.  688;  Smith  v.  Reese  River 

08  Gex,  J.  &  S.  122;  Central  R'y  etc.  Minins  Co.,  L.  K  2  Eq.  264;  Rohr- 

y.  Kisch,  L.  R.  2  H.  L.  99;    Reese  Schneider  y.  Knickerhocker  Ins.  Co., 

River  Mining  Co.  y.  Smith,  L.  R.  4  76  N.  T.  216;  32  Am.  Rep.  290;  [Smith 

H.  L.  64;  New  Sombrero  etc.  Ca  y.  v.  Chadwick,  20  Ch.  Div.  27;  Edgins- 

Erlsnger,  L.  R.  5  Ch.  Div.  73;  In  re  ton  y.  Fitzmaurioe,  29  Ch.  Diy.  469; 

Hereford  etc.  Co.,  L.  R.  2  Ch.  Diy.  Arnison  v.  Smith,  41  Ch.   Div.  348; 

621;  In  re  Coal  Gas  Co.,  L.  R  1  Ch.  Bosley  y.  N.  M.  Co.,  123  N.  Y.  656.] 

Diy.  182;  In  re  London  eta  Bank,  L.  In  the  following  oases  relief  was  re- 

R.  7  Ch.  65;  In  re  Estates  Investment  fused   on  the  ground  that  the  repre- 

Cc,  L.  R.  4  Ch.  497;  Ross  v.  Estates  sentations  were  not  fraudulent,  since 

Inyestment  Co.,  L.  R.  3  Ch.   682;  3  they  were  either  mere  estimates  of 

Eq.   122;  In  re  Reese  Riyer  Mining  yalue  in  a  business  which  was  well 

Ca,  L.  R.  2  Ch.  604;  Peek  y.  Gumey,  known  to  be  very  hazardous,  or  eyen 

L.  IL  13  Eq.  79;  HUl  T.  Lans^  L.  R.  ambiguoas,  or  ware  simply  ezagger^ 
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a  much  stronger  case  of  fraud  than  relief  against  the 
company.    The  purchase  of  shares  may  be  set  aside,  and 
the  purchaser  relieved  from  his  liability  as  a  contribu- 
tory, without  any  knowledge  of  the  untruth  on  the  part 
of  those  who  issued  the  document.    Recovery  from  the 
directors  personally  requires  knowledge  of  the  untruth  on 
their  part,  or  else  that  the  statement  should  be  made  un- 
der such  circumstances  that  knowledge  will  be  imputed  to 
them.^    It  is  also  settled  that  the  stockholder  must  take 
the  requisite  proceedings  to  be  relieved  against  the  com- 
pany at  once  upon  his  discovery  of  the  truth;  any  unrea- 
sonable delay,  and  any  act  on  his  part  tending  to  show 
acquiescence,  will  debar  him  of  relief.' 

ationi:  In  re  Mercantile  Trading  Co.»  delay  of  three  month*  after  leamiiig 

L.  R.  4  Gh.  475;  Hallows  v.  Femie,  the  facts  was  held  fatal:  Sharpley  ▼. 

L.  R.  3  Ch.  467,  475;  3  Eq.  520;  In  Louth  eto.  R'y,  L.  R.  2  Ch.  DiT.  663; 

re  Coal  Co.,  L.  R.  20  £q.  114;  Ship  v.  Smithes  Case,  L.  R.  2  Ch.  604;  Peek 

Crosskill,  L.  R.    10  Eq.   73.  82,  83;  ▼.  Gnmey,  L.  R.  13  Eq.  79;  Ashley's 

Heymann  ▼.  European  eta  R'y,  L.  R.  Case,  L.  R.   9  Eq.   2m;   Schoiey  ▼• 

7  £q.  154;  Denton  ▼.  Macneil,  L.  R.  Central  R'y  etc,  L.  R.  9Eq.  266,  note; 

2  Eq.   352.      The    misrepresentation  Heymann  v.  European  eta  R'y>  !*•  ^ 

mast  be  the  prosBtTiuKtf  cause  of  the  pur-  7   Eq.  154;  Whitehouse's  Case,  L.  R. 

ohase  of  the  shares:  Barrett's  Case,  3  3  Eq.  790;  Mixer's  Case,  4  De  Oex  4 

De  Gex,  J.  ft  8.  80.  J.  575,  586.     [See  also  §§  917,  965.1 

^  Hill  ▼.  Lane„  L.  R.  11  Eq.  215;  When  a  person  has  thus  been  induced 

Peek  ▼.  Gumey,  L.  R.  13  Eq.  79;  6  to  purchase  shares,  he  cannot  rescind 

H.  lb  877;  Ship  ▼.  CrosskiU,  L.  R.  his  purchase  and  be  struck  off  from  the 

10  Eq.  73, 82, 83;  Henderson  v.  Lacon,  list  of  contributaries,  nor  maintain  an 

L.  R.  5  Eq.   249;  Cargill  v.  Bower,  action  against  the  company  for  that 

L.  R.  10  Ch.  Div.  502.  [See  also  Derry  purpose,    nor    to   recover    back  the 

▼.  Peek,   14  App.  Cas.   (H.  L.)  337,  amount  paid,  after  the  winding  up  of 

eited  piti,  note  to  §  884;  Hubbard  ▼.  the  company,  nor  even  after  &e  pro- 

Weare,  79  Iowa,  678.]    For  examples  ceedinss  to  wind  up  have  been  com- 

of  actions  at  law,  see  Swift  v.  Win-  meuced,  since  after  the  establishment 

terbotham,  L.  R.   8  Q.  B.  244;  Bag-  of  these  proceedings  by  an  order  of  the 

shaw  V.  Sieymour,  4  Com.  B.,  N.  S.,  court  the  corporation  is  ended  as  a 

873;  Clarke  v.  Dicksnn,  6    Com.  B.,  legal  being;  but  this  restriction  does 

N.  S.,  453.  not  seem  to  apply  to  suits  brought  to 

The  rule  is  settled  in  England,  that  enforce  a  liability  against  the  fraudn- 
a  director  of  a  corporation  is  not  liable  lent  directors  personally:  Burgess's 
for  the  fraud  of  co-directorii  or  other  Case,  L.  R.  15  Ch.  Div.  507;  Oakes  v. 
officers  or  agents, —  e.  g.,  in  false  pros-  Turquand,  L.  R.  2  H.  L.  325;  Stone 
pectuses, —  unless  he  has  either  ex-  v.  City  &  Co.  Bank,  L.  R.  3  C.  P. 
pressly  authorized  or  tacitly  permitted  D.  282;  Houldsworth  v.  City  of  Glas- 
its  commission:  Cargill  v.  Bower,  L.  cow  Bank,  L.  R.  5  App.  C  3)7,  323; 
R  10  Ch.  Div.  502;  following  Weir  v.  TenDent  v.  City  of  Glaseow  Bank,  L. 
Bamett,  L.  R.  3  Ex.  Div.  32;  on  ap-  R.  4  App.  C.  615,  621;  Kent  t.  Free- 
peal,  L.  R.  3  Ex.  Div.  238;  and  holding  hold  etc.  Co.,  L.  R.  3  Ch.  493;  In  re 
that  Peek  ▼.  Gurney,  L.  R.  6  H.  L.  London  eta  Bank,  L.  R.  12  Eq.  331; 
877.  is  not  opposed  to  this  view.  In  re  Overend  eta  Ca,  L^  R.  8  Eq. 

*The  decisions  require  promptness  576. 
on  hia  part.     In  one  of  the  cases  a 
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§  882.  m.  Untruth  of  the  Statement.— The  statement 
of  fact  must  be  untruei  or  else  there  is  no  miarepresenta-' 
tion.  The  entire  doctrine  of  the  law  and  of  equity  con- 
cerning that  species  of  fraud  which  consists  in  suggestio 
^cUsi  is  based  upon  the  assumption  that  the  representa- 
tion  is  in  fact  untrue,  as  this  very  name  itself  shows. 
This  is  the  premise  of  fact  which  is  assumed  in  every  case 
-w^hich  discusses  the  nature  of  fraud,  and  decides  whether 
it  does  or  does  not  exist  in  any  particular  instance.  This 
requisite  element  needs,  therefore,  no  examination  and  no 
citation  of  special  authorities;  it  is  not  susceptible  of  any 
exception  or  limitation. 

§  883.  IV.  The  Intention,  Knowledge^  or  Belief  of  the 
Party  Making  the  Statement. — This  element — the  mental 
state  or  condition  of  the  party  making  the  representa- 
tion—  is  the  most  important  and  characteristic  feature 
of  fraud,  both  in  equity  and  at  law.  It  is,  moreover,  that 
constituent  of  fraud  with  respect  to  which  there  exists 
the  principal  difference  or  divergence  between  the  theory 
which  prevails  in  equity  and  that  which  forms  a  part  of 
the  law.  It  will  aid  us,  therefore,  in  obtaining  a  more 
accurate  notion  of  the  equitable  conception  by  compari- 
son, to  present  a  very  brief  summary  of  the  doctrine  on 
this  subject  which  has  been  settled  by  courts  of  law. 

§  884.  The  Knowledge  and  Fraudulent  Intention  Re- 
quisite at  Law.  —  The  court  of  queen's  bench  at  one  time 
maintained,  in  a  series  of  decisions,  the  following  doc- 
trines: Whenever  one  party  to  a  transaction.  A,  made  a 
representation  of  fact  which  was  in  reality  untrue,  and  the 
other  party,  B,  relied  upon  the  statement,  and  was  in- 
duced by  it  to  do  or  to  omit  something,  and  thereby  suf- 
fered some  damage,  such  representation  was  fraudulent, 
and  A  was  liable  for  his  actual  fraud,  even  though  he  had 
made  the  statement  without  any  knowledge  of  its  un- 
truth,  —  his  liability  was  independent  of  his  knowledge 
or  ignorance  of  its  actual  falsity.  This  theory  admitted 
the  possibility  of  fraud  at  law  where  there  was  no  moral 
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delinquency;  it  denied  that  moral  wrong  was  an  essential 
element  in  the  legal  conception  of  fraud.    The  same  view 
was  for  a  time  accepted  and  adopted  by  a  considerable 
number  of  decisions  in  different  American  states.'    These 
cases  have,  however,  been  overruled,  and  the  theory  itself 
has  been  abandoned,  in  England,  and  even  generally,  if 
not  universally,  throughout  the  states  of  our  own  country.* 
It  is  now  a  settled  doctrine  of  the  law  that  there  can  be 
no  fraud,  misrepresentation,  or  concealment  without  some 
moral  delinquency;  there  is  no  actual  legal  fraud  which 
is  not  also  a  moral  fraud.'    This  immoral  element  consists 
in  the  necessary  guilty  knowledge  and  consequent  intent 
to  deceive, — sometimes  designated  by  the  technical  term, 
the  scienter.    The  very  essence  of  the  legal  conception 
is  the  fraudulent  intention  flowing  from  the  guilty  knowl- 
edge.   No  misrepresentation  is  fraudulent  at  law,  unless 
it  is  made  with  actual  knowledge  of  its  falsity,  or  under 
such  circumstances  that  the  law  must  necessarily  impute 
such  knowledge  to  the  party  at  the  time  when  he  makes 
it.    It  is  well  settled  that  fraudulent  misrepresentations 
may  assume  the  three  following  forms  or  phases  at  law: 
1.  A  party  making  an  untrue  statement  has  at  the  time 
an  actual,  positive  knowledge  of  its  falsity;  he  states  what 
he  absolutely  knows  to  be  untrue.     This  is  the  simplest, 
plainest,  and  most  direct  species  of  fraud.     2.   A  party 
making  an  untrue  statement  does  not  at  the  time  have 
any  belief  that  it  is  true.     The  making  an  untrue  state- 
ment, of  the  truth  of  which  the  party  of  course  has  no 

*  Faller  ▼.  Wilaon,  3  Q.  B.  58;  3  Rep.  727,  and  oases  cited;  Cooper  T. 
Q.  B.  1009;  Taylor  ▼.  Ash  ton,  11  Schlesiuger,  111  U.  S.  148;  Bullitt  ▼. 
Mees.  &  W.  401;  Evans  ▼.  Collins,  5  Farrar,  42  Minn.  8;  18  Am.  St  Rep^ 
Q.  B.  804.  485.] 

*  [A  line  of  cases  holds  that  the  igno-  '  Evans  r,  Collins,  5  Q.  R  820,  re- 
rance  of  a  party  making  a  positive  as-  versing  6  Q.  R  804;  Barley  ▼.  Wal* 
sertion  is  decisive  of  his  fraud,  without  ford,  9  Q.  B.  197;  Moens  v.  Heyworth, 
reffard  to  the  unreasonableness  of  his  10  Mees.  &  W.  147;  Ormrod  v.  Huth, 
belief  in  ^e  truth  of  the  assertion.  14  Mees.  &  W.  650.  Untrue  repre- 
These  cases  thus  adopt  the  equitable  sentations  honestly  made  do  not  con- 
rule  stated  in  §  887.  See,  by  way  of  stitute  fraud  at  law:  Wakeman  v. 
illustration,  Chatham  Furnace  Co.  ▼,  Dalley,  51  N.  T.  27;  10  Am.  Rep.  561| 
Moffatt»  147  Mass.  403;  9  Am.   St.  Marsh  T.  Falker,  40  N.  Y.  562,  566. 
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knowledge,  and  which  he  does  not  even  believe  to  be  true, 
is  tantamount  to  the  making  of  a  statement  which  the 
party  knows  to  be  untrue.  3.  Finally,  a  party  making 
an  nntrue  statement,  having  at  the  time  no  knowledge 
whatever  on  the  subject,  and  no  reasonable  grounds  to  be- 
lieve it  to  be  true,  is  guilty  of  fraud,  and  his  claiming  that 
he  believed  it  to  be  true  cannot  remove  its  fraudulent 
character.  A  definite  statement  of  what  the  party  does 
not  know  to  be  true,  where  he  has  no  reasonable  grounds 
for  believing  it  to  be  true,  will,  if  false,  have  the  same 
legal  effect  as  a  statement  of  what  the  party  positively 
knows  to  be  untrue.*    In  each  of  these  three  phases  there 

*  Evaosv.  Edmonds,  13  Com.  B.  777,  820;  Ormrod  ▼.  Hath,  14  Mees.  &  W. 
786.  per  Manle,  J.;  Smoat  ▼.  Hbery,  650;    Puley   ▼.    Freeman,    3   Term 
10  Meet.  &  W.  1,  10,  per  Alderton,  B.;  Rep.  51;  National  Exch.  Ca  ▼.  Drew, 
Taylor  ▼.  Ashton,  11  Mees.  ft  W.  401;  2  Maoq.  103.     rXhis  third  rule  of  the 
Yonng  ▼.  Covell,  8  Johns.  23;  5  Am.  text  was  denied  in  the  recent  ease  of 
Dea  316;  Benton  v.  Pratt,  2  Wend.  Derry  v.  Peek,  14  App.  Gas.  (H.  L.) 
386;  20  Am.  Deo.  623;  Tyson  ▼.  Pass-  337;  reversing  Peek  ▼.  Derry,  37  Ch. 
more,  2  Pa.  St.  122;  44  Am.  Dec.  181;  DiT.  541;  followed  in  Glasier  ▼.  Rolls, 
Fisher  ▼.  Worrall,  5  Watts  ft  S.  478,  42  Ch.  Dir.  436;  Angus  ▼.   Clifford, 
483;  Joice  ▼.  Taylor,  6  Gill  ft  J.  54;  (1891),  2  Ch.  449;  Low  v.  Bonverie, 
25  Am.  Dea  325.     In  Evans  ▼.  Ed-  (1891),  3  Ch.  82.     The  house  of  lords, 
mondfl,  13  Com.  B.  777,   Maule,  J.,  in  Derry  ▼.  Peek,  14  App.  Cas.  (H.  L.) 
said:     "I  conceive  that  if   a   man,  337,  nnanimonsly  held  that  the  absence 
having  no  knowledge  whatever  on  the  of  reasonable  grounds  for  belief,  while 
•nbject,  takes  upon  himself  to  repre«  it  may  be  evidence  of  a  fraudulent 
sent  a  certain  state  of  facts  to  exist,  intent,  does  not,  of  itself,  constitute 
he  does  so  at  his  peril;  and  if  it  be  such  fraud  as  will  justify  an  action 
done  either  with  a  view    to  secure  for  damages  either  at  law  or  in  equity, 
•ome  benefit  to  himself,  or  to  deceive  Lord  Bramwell  remarks  (p.  351):  *'To 
a  third  person,  he  is  in  law  guilty  of  believe  without  reasonable  grounds  is 
a  fraud,  for  he  takes  upon  himself  to  not  moral  culpability,  but  (if  there 
warrant  his  own  belief  of  the  truth  of  be  such  a  thing)  mental  culpability.*' 
that  which  he  so  asserts."    Li  Young  Lord   HerscheUf  who  delivered    the 
V.  Covell,  8  Johns.  23,  5  Am.  Deo.  316,  leading    opinion,   sums   up  (p.  374): 
the  court  said  of  an  action  for  deceit,  "First,  in  order  to  sustain  an  action 
that  "it  cannot  be  maintained  without  of  deceit,  there  must  bejproof  of  fraud, 
proving  actual  fraud  in  the  defendant,  and  nothing  short  of  it  will  suffice. 
or  an  intention  to  deceive  the  plaintiff  Secondly,  fraud  is  proved  when  it  is 
by  false  representations.    The  simple  shown  that  a  false  representation  has 
fact  of  misrepresentation,    unaccom-  been  made  (1)  knowingly,  or  (2)  with- 
panied  by  fraudulent  design,  is  not  out  belief  in  its  truth,  or  (3)  reck- 
sufficient.**   See  also  Stitt  v.  Little,  63  lessly,  careless  whether  it  be  true  or 
K.  Y.  427;  Eaton,  C. ,  ft  B.  Co.  v.  Avery,  false.     Although  I  have  treated  the 
83  N.  Y.  31;  38  Am.  Rep.  389;  Hubbell  second  and  third  as  distinct  cases,  I 
V.  Meigs,  60  N.  Y.  480;  Hathorne  v.  think  the  third  is  but  an  instance  of 
Hodges,  28  K.  Y.  4S6;  Hathaway  v.  the  second,  for  one  who  makes  a  state- 
Johnson,  55  N.  Y.  93;    14  Am.  Rep.  ment  under  such  circumstances  can 
186;  Lidianapolis  eta  R.  R  v.  Tyng^  have  no  real  belief  in  the  truth  of  what 
63  N.  Y.  653,  655;  Butler  v.  Collins,  he  states.     To  prevent  a  false  state- 
12  CaL   457;   McBean  v.  Fox,  1  IlL  ment  being  frauduleut,  there  must,  I 
App.  177;  Collins  t.  Evans,  5  Q.  K  think,  always  be  an  honest  belief  in 
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is  morai  wrong,  and  a  very  slight,  if  any,  difference  in  the 
degree  of  the  culpability.  In  each  there  is  actual  knowl- 
edge of  the  untruth,  or  else  the  law  conclusively  imputes 
knowledge  to  the  party,  and  treats  him  as  though  actually 
possessing  it. 

§  885.    Knowledge  or  Intention  Requisite  in  Equity.  — 
There  are  undoubtedly  some  authorities  which,  taken 
literally,  would  make  moral  wrong  a  necessary  ingredient 
of  fraud  in  equity  as  well  as  at  law,  since  they  require  a 
guilty  knowledge  of  the  untruth  as  an  essential  element.^ 
This  view  is,  however,  certainly  incorrect.     It  is  fully  set- 
tled by  the  ablest  courts,  English   and  American,  that 
there  may  be  actual   fraud  —  not  merely  constructive 
fraud  —  in   equity  without  any  feature  or  incident   of 
moral  culpability;  that  the  actual    fraud  consisting  of 
misrepresentation  is  not  necessarily  immoral.     A  person 
making  an  untrue  statement,  without  knowing  or  believ- 
ing it  to  be  untrue,  and  without  any  intent  to  deceive, 
may  be  chargeable  with  actual  fraud  in  equity.'    What- 

its  truth."    The  decision,  thongh,  of  that  there  are  two  dusM  of  frtnd, 
course,  binding  on  English  oonrtSp  has  the  .first  by  means  of  willfnl  misiepre- 
been  most  severely  criticised  both  in  sentation,  and  the  second  byprooanng 
England    and    in    this   country:    see  acts  to  be  done  by  persons  under  da- 
especially  an  article  by  Sir  Frederick  ress  or  incapacity,  adds:   "  In  order 
Pollock  in  5  Law  Quarterly  Review,  to  constitute  a  frand  of  the  first  ckas, 
410.     It  shonld  be  noticed  in  this  con-  there  ranst  be  a  representation,  express 
nection  that  in  ezercisinff 'the  concur-  or  implied,  falte  tnihin  this  knowledge 
rent  jurisdiction  to  award  damages  for  qf  the  party  making  U,  reasonably  re- 
fraud  the  English  courts  of    equity  bed  upon  by  the  oUier  party,"  etc. 
follow  the  legal  definition  of  fraud,        *  In  Traill  v.  Baring,  4  De  Gez,  J. 
and  not  the  equitable.     Thus  in  Ark-  &  S.  318,  328,  Turner,  L.  J.,  said:  "I 
Wright  ▼.  Newbold,    17  Ch.  Div.  320,  desire,  in  the  first  place,  to  absolve 
Cotton,  L.  J.,  remarks:  "An  action  the  defendants  from  all  imputation  of 
of  deceit  is  a  common-law  action,  and  any  intention  of    actual    fraud.     But 
must  be  decided  on  the  same  princi-  that  by  no  means  disposes  of  the  case; 
pies,  whether  it  be  brought  in   the  for  there  are  many  states  of  cireum- 
chancery  division  or  any  of  the  com-  stances  in  which    tiiere  is  technical 
mou-law  divisions."    This  language  is  fraud,  in  which  transactions  are  fraud- 
adopted  by  Lord  Blackburn  in  Smith  nlent  in  the  eyes  of  this  court,  or 
V.  Chadwick,  9  App.  Cas.  (H.  L.)  193;  characterized  by  the  designation  of 
and  by  Lord  Herschell  in  Derry  v.  fraud,  although  there  may  be  no  moral 
Peek,  at  p.  360.     These  equitable  ac-  fraud.    The  question  really  here  is, 
tioDS  of  deceit,  therefore,  furnish  no  whether  this  case  does  or  does  not 
authority  for  determining  when  the  fall  within  the  range  of  those  cases  in 
equitable  remedies  of  rescission,  can-  which  this  court  holds  a  transaction 
oblation,  etc.,  are  proper.]  to  be  fraudulent^  although  it  may  not 
^  Thus  in  Adams  s  treatise,  6th  Am.  be  morally  so."    In  Ship  y.  Grosskill, 
od.,  176,  364,  the  author,  after  stating  L.  R.   10  Eq.  73,  83,  Lord  Bomilly 
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ever  would  be  fraudulent  at  law  will  be  so  in  equity;  but 
the  equitable  doctrine  goes  farther,  and  includes  instances 
of  fraudulent  misrepresentations  which  do  not  exist  in 
the  law.  There  are,  however,  well-established  limits  to 
this  equitable  conception,  which  should  be  carefully  ob- 
served. Every  wrongful  act,  even  by  persons  in  positions 
of  trust  and  confidence,  which  gives  occasion  for  a  rem« 
edy  is  not  fraudulent  Breaches  of  their  duty  by  per- 
sons in  fiduciary  relations,  acts  of  agents  in  excess  of 
their  authority,  and  the  like,  are  not,  as  such,  instances  of 
actual  fraud,  although  they  may  sometimes  fall  within 
the  division  of  "  constructive  fraud/' '  I  shall,  in  further 
illustration  of  this  subject,  enumerate  and  describe  the 
different  phases  and  forms  of  fraudulent  misrepresenta- 
tions recognized  by  equity,  some  of  them  being  identical 
with  those  found  in  the  law. 

§  886.  Terms  of  Traudolent  Misrepresentations  in 
Equity.  —  1.  Where  a  party  makes  a  statement  which  is 
untrue,  and  has  at  the  time  an  actual,  positive  knowledge 
of  its  untruth,  and  the  necessarily  resulting  intent  to  de- 
ceive, —  the  scienter  at  law.  This  is  the  most  direct,  and 
in  some  respects  the  highest,  form  of  fraud.'    Wherever 


nid:  **  I  fally  adopt  the  distinction  of  authority  hy  aa  agent  ie  not  eqni- 

expreesed   by   Lord    Redesdale,    be-  table  fraud.  ' 

tween  frand  properly  lo  called,  and        *  In  Patch  ▼.  Ward,  L.  R.  3  Ch.  \ 

what   ia    called    conatmotiTe   fraud,  203,  207,  Lord  Caima  weU  deecribea 

where  personi  have  really  been  guilty  thia  form  aa  follows:  '*  Aotnal  frand,  , 

of  no  moral  fraud,  but  bv  a  speoieB  of  such  that  there  is  on  the  part  of  the 

construction  of  equity  they  are  said  person  chargeable  with  it  the  mmhu  ' 

to  be  guilty  of  a  fnudl*    In  using  the  onirnnj^  the  mala  mem  patting  itself 

word  "  constructive  "  here,  the  master  in  motion  and  acting  in  order  to  take 

of  rolls  plainly  does  not  refer  to  that  an  undue  advantage  of  some  other  per* 

main  division  of  fraud  called  "con-  son  for  the  purpose  of  actually  and 

structive  "  in  oontrast  with  the  divis-  knowingly  defrauding  him  *':  Hill  ▼. 

ion  called  "aotuaL"    He  is  speaking  Lane,  L.  R.  11  Bq.  215;Ship  ▼.  Croes- 

of  those  instances  belonging  to  the  kill,  K  R.  10  Eq.  73,  S2,  83;  Hender- 

general  division  ''actual,     m  which  son  v.  Laoon,  lb  R.  5  Eq.  249,  262; 

the  fraud  arises  from  the  construction  Rawlins  v.  Wickham,  3  De  Gez  ft  J. 

of  equity,  in  contradistinotion  to  the  804,  812;  Reynell  v.  Sprye,  1  De  Gez, 

fraud  at  law,  which  must  always  be  M.  ft  G.  6S0,  691;  West  v.  Jones,  1 

immoral.    See  also  Hovenden  v.  Lord  Sim.,  N.  8.,  205,  208;  Chesterfield  v. 

Annesley,  2  Sohoales  ft  L.  607,  617,  Janssen,  2  Ves.  Sr.  124,  155;  Neville  j 

per  Lord  Redesdale;  Rawlins  v.  Wick-  v.  Wilkinson,  1  Brown  Ch.  54:^,  546; 

ham,  8  De  Gex  ft  J.  804,  316.  Attwood  v.  Small,  6  Clark  ft  F.  232; 

1  Stewart  v.  Austin,  L.  R.  8  Eq.  Evans  v.  Bicknell,  6  Yea.   173,   182; 

209,  800^  holding  that  an  act  in  excess  Bankhead  T.  Alloway,  6  Cold.  66^  76| 
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the  facts  of  the  statement  are  the  acts  of  the  very  party 
making  it,  which  are  represented  as  having  been  done 
by  him,  if  the  statement  is  untrue,  the  knowledge  of  its 
untruth  is  necessarily  and  conclusively  imputed  to  the 
party.     In  all  cases  involving  such  kind  of  misrepresent 
tatioBi  if  knowledge  of  the  untruth  be  a  requisite  element 
of  the  liability,  such  knowledge  will  be  conclusively  pre- 
sumed.^    In  suits  involving  misrepresentations  of  this 
form,  if  the  party  charged  with  the  fraud  is  examined 
as  a  witness  in  his  own  behalf,  the  better  rule  is,  that  he 
cannot  be  asked,  as  a  part  of  his  examination  in  chiefj 
whether  or  not  he  believed  his  representation  to  be  true.' 
2.  If  a  person  makes  an  untrue  statement,  and  has  at  the 
time  no ,  knowledge  of  its  truth,  and  even  has  no  bdief 
in  its  truth,  he  is  chargeable  with  fraud  in  equity  as 
well  as  in  law.    Making  a  statement  which  the  party  does 
not  believe  to  be  true  is  only  slightly  removed  in  culpa- 
bility from  the   makiug  a  statement  which   the  party 
knows  to  be  false.* 

Wampler  ▼.  Wftmpler,  30  Gratt  454;  Ship  ▼.  Crosskill,  L.  R.  10  Eq.  73.  S3; 
Laidlaw  v.  Organ,  2  Wheat.  178,  195;  84;  New  Bninswick  eta  Co.  ▼.  Mng- 
Smith  ▼.  Richards,  13  Pet  26,  36;  geridge,  1  Drew.  A  S.  363. 
Frenzel  ▼.  Miller,  37  lud.  1;  10  Am.  *  Hine  v.  Campion,  L.  BL  7  Ql  Div. 
Bee.  62.  344.  To  allow  the  party  charged  nn- 
^  This  conclusion  necessarily  follows  der  such  circa  mstanoea  to  testify  in 
from  the  form  of  the  representation  his  own  behalf  that  ha  had  a  belief, 
and  the  nature  of  man's  mind  and  or  that  he  had  no  wrongfal  intent,  and 
memory.  lu  Henderson  v.  Lacon,  L.  the  like,  is  a  violation,  at  it  aeems  te 
R.  5  Eq.  249,  262,  thesnitwas  brought  me,  of  the  plainest  and  most  faada* 
to  hold  directors  of  a  company  per-  mental  principles  of  jndioial  eTidence. 
Boually  liable  for  false  representation!  If  he  asserts  his  belief  or  denies  his  in- 
contained  in  a  prospectus  which  un*  tent,  and  reliance  is  placed  in  what  he 
truly  stated  that  they  had  done  cer-  says,  then  his  liability  ia  dartroyed 
tain  acts.  Page  Wood,  V.  C.  (Lord  and  the  controversy  is  ended. 
Hatherley),  after  holding  that  in  such  '  Jennings  ▼.  Broughton,  6  De  Gez» 
a  suit  it  is  necessary  to  fix  upon  the  M.  &  G.  120,  130;  Haight  ▼.  Havi  19 
directors  the  $eietUer  as  in  an  action  for  N.  Y.  464;  White  v.  Merritt^  7  K.  Y. 
deceit,  that  they  must  have  guilty  352;  57  Am.  Dec.  527;  Doggeit  ▼.  Em- 
knowledge  of  the  untruth  of  their  erson,  3  Story,  700;  Hough  ▼.  Rich- 
statements,  adds:  **  In  this  instance  it  ardson,  3  Story,  659;  Daniel  ▼.  Miteh- 
appears  to  me  that  the  «ei€ii/er  is  clearly  ell,  1  Story,  172;  Warner  ▼.  Daniebi 
fixed  upon  the  directors,  from  the  1  Wood,  k  M.  90;  Hammatt  ▼.  Emor- 
moment  you  find  a  representation  con*  son,  27  Me.  308;  46  Am.  Dec  598;  Stoat 
oerning  their  own  acts  which  is  incor*  v.  Denny,  4  Met.  151;  Haaud  v.  li^ 
rect,  and  which  they  must  be  taken  to  win,  18  Pick.  95;  TwiteheU  ▼.  Bridge^ 
have  known  to  be  incorrect,  and  to  42yt  68;Cabotv.  ChriBtie,42yt  121$ 
have  knowingly  stated,  and  thereby  1  Am.  Rep.  313;  Fisher  v.  Melleo,  101 
to  have  misled  the  party  complaining  Mass.  503  (asserting  as  fact  known  te 
of  the  misrepresentation."    see  also  the  pmrlgr  vhat  WM  aii\y 
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§  887.    The  Same. — 3.  Where  a  person  makes  an  un- 
true statement,  and  has  at  the  time  no  knowledge  of  its 
truth,  and  there  are  no  reasonable  grounds  for  his  believ- 
ing  it  to  be  true,  he  is  chargeable  with  fraud,  although 
he   had  no  absolute  knowledge  of  its  untruth,  and  may 
claira  to  have  had  a  belief  in  its  truth.^    This  is  the 
mode  in  which  the  rule  is  ordinarily  laid  down  by  courts 
of  law,  and  sometimes  by  courts  of  equity.     The  equity 
cases  have,  however,  settled  the  rule  in  somewhat  broader 
terms,  omitting  entirely  the  qualification  "  that  there  are 
no    reasonable  grounds  for  the  person's  believing  his 
statement  to  be  true/'    In  other  words,  it  is  settled  in 
equity  by  an  overwhelming  array  of  authority  that  where 
a  person  makes  a  statement  of  fact,  which  is  actually  un- 
true, and  he  has  at  the  time  no  knowledge  whatever  of 
the  matter,  he  is  chargeable  with  fraud,  and  his  claim  to 
have  believed  in  the  truth  of  his  statement  cannot  be 
regarded  as  at  all  material.     The  definite  assertion  of 
something  which  is  untrue,  concerning  which  the  party 
has  no  knowledge  at  all,  is  tantamount  in  its  effects  to 
the  assertion  of  something  which  the  party  knows  to  be 
untrue.' 

*  Jenningi  ▼.  Broagbton,  0  De  Q«x,  only  «a  absanoe  of  knowledge:  Raw* 

M.  ft  G.  126, 130;  [Soathem  Develop*  lins  ▼.  Wickbam,  3  De  Oex  &  J.  304, 

ment  Co.   ▼.   SiWa,   125  U.   S.  247;  813,  316;  TraiU  ▼.  Baring,  4  De  Oex, 

BetheU  ▼.  Bethell,  92  Ind.  318,  327.]  J.  ft  S.  318,  326,  328,  329;  West  ▼. 

'  It  might,   perhaps,  be  said  that  Jones,  1  Sim.,  N.  S.,  206,  208;  Att*y- 

these  two  modes,  of  stating  the  doc*  General  ▼.  Ray,  L.  R.  9  Ch.  397,  406; 

trine  were  rirtnally  the  same;  because  Smith  v.  Reese  R.  M.  Co.,  L.  R.  2  Eq. 

if  the  i>arty  had  no  knowledge  at  all  264,   269;    Pnlsford  ▼.   Richards,    17 

oonceming  the  matter,  he  oertainly  Beay.  87,  94;  Hart  ▼.  Swaine,  L.  R.  7 

would  have  no  reasonable  grounds  for  Ch.  Div.  42,  46.     In  this  last  case  the 

belicTing  his  statement  to  be  true,  court  say:  *' The  defendant  took  upon 

It  is  plain,  however,  that  the  equity  himself  to  assert  that  to  be  true  which 

eonrts    intend  their  language  to  be  has  turned  out  to  be  false,  and  ho 

broader  than  that  of  the  law  courts*  made  this  assertion  for  the  purpose  of 

and  to  include  instances  not  falling  benefiting  himself.    Though  he  may 

within  the  legal  formula.    The  qnal*  have  done  this  believing  it  to  be  true, 

ification    "there   are   no   reasonable  the  result  is  that  he  is  guilty  of  a 

grounds  for  believing  his  statement **  fraud."    In  Rawlins  v.  Wickham,  3 

seems  to  imply  oircumstanoes  which  De  Gez  ft  J.  304,  Turner,  L.  J.,  said: 

operate  afirmaUvely  to  prevent    the  "  If  upon  a  treaty  for  purchase  one  of 

party  from    forming  a  belief.      The  the  parties  to  the  contract  makes  a 

Unguage    of   the    ^nit^    courts,    in  representation  materially  affecting  the 

omitting  this  qualification,  seems  to  subject-matter    of    the    contract,    he 

be  wholly  negative^  and  to  require  surely  cannot  be  heard  to  say  that  he 
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§  888.    The  Same.  —  4.  Where  a  person  makes  a  state- 
ment of  fact  which  is  untrue,  but  at  the  time  of  making 
it  he  honestly  believes  it  to  be  true,  and  this  belief  is 
based  upon  reasonable  grounds  which  actually  exist,  the 
misrepresentation  so  made  is  not  fraudulent  either  in 
equity  of  at  law.^    This  general  proposition  is  subject, 
however,  to  the  two   following   important  limitations: 
5.  Where  such  an  untrue  statement  is  made  in  the  hon- 
est belief  of  its  truth,  so  that  it  is  the  result  of  an  inno- 
cent error,  and  the  truth  is  afterwards  discovered  by  the 
person  who  has  innocently  made  the  incorrect  represen- 
tation, if  he  then  suffers  the  other  party  to  continue  in 
error,  and  to  act  on  the  belief  that  no  mistake  has  been 
made,  this,  from  the  time  of  the  discovery,  becomes,  in 
equity,  a  fraudulent  representation,  even  though  it  was 
not  so  originally.'    6.  Finally,  if  a  statement  of  fact,  ac- 
tually untrue,  is  made  by  a  person  who  honestly  believes 
it  to  be  true,  but  under  such  circumstances  that  the  duty 

knew  nothing  of  the  truth  or  £alaehood  ConTerte  ▼.  Blnmrich,  14  Mich.  109, 

of  that  which  he  represented,  and  still  123;  90  Am.  Dec.  230;  Allen  y.  Hart» 

more  sorely  he  cannot  be  allowed  to  72  111.  104;  Wiloox  v.  Iowa  W.  Univ., 

retain  any  benefit  which  he  has  de-  32  Iowa,  367;  Hammond  ▼.  Pennock, 

rived    if    the  representation    he  has  61  K.  T.  145,  151,  152;  Hawkins  ▼. 

made  tarns   ont   to    be   untrue.    It  Palmer,  57  N.  Y.  664;  Sharp  ▼.  Mayor, 

would  be  most  dangerous  to  allow  any  40  Barb.  256;  Twitchell  v.  Bridge,  42 

doubt  to  be  oast  upon  this  doctrine   :  Vt.  68;  Beebe  ▼.  Knapp,  28  MidL  53; 

Torrance  ▼.  Bolton,  L.  R.  8  Ch.  118;  Stone  ▼.  Covell,  29  Mich.  359;  Fren- 

14  Eq.  124;  Aberaman  Iron  Works,  sel  ▼.  Miller,  37  Ind.  1;  10  Am.  Rep. 

L.  R.  4  Oh.  101;  5  £q.  485;  Peek  v.  62;    Graves    v.    Lebanon    Bank,    10 

Gurney,  L.  R.  13  Eq.  79,  113;  Smith  Bush,  23;  19  Am.  Rep.  50;  Bankfaesd 

V.  Richards,    13  Pet  26;  Hough  ▼.  v.  Alloway,  6  Cold.  56;  Thompeon  v. 

Richardson,  3  Story,  659;  Smith  ▼.  Lee,  31  Ala.  292;  Elder  ▼.  Allison,  45 

Babcock,  2  Wood.  &  M.  246;  Mason  Ga.  13;  [Potter'n  Appeal,  66  Conn.  1; 

V.  Crosby,  1  Wood.  &  M.  342;  Ham-  7  Am.  St  Rep.  272;  McMullin's  AdmV 

matt  V.  Emerson,  27  Me.  308,  326;  46  ▼.  Sanders,  79  Va.  356,  362;  Mohler 

Am.  Dec.  598;  Hardinj  v.  Randall,  16  y.  Carder,  73  Iowa,  682.] 

Me.  332;  Hazard  v.  Irwin,   18  Pick.  ^  Cabot  v.  Christie,  42  Vt  121, 126; 

95;    Stone  v.    Denny,    4    Met    151;  1  Am.  Rep.  313;  Fisher  ▼.  Mellon,  103 

Marsh  ▼.  Falker,  40  N.  Y.  562;  Ben-  Mass.  603;  Wakemaa  v.   Dalley.  51 

nett  V.  Jndson,  21  N.  Y.  238;  Craig  N.  Y.  27;  10  Am.  Rep.  651;  Marsh  r. 

V.  Ward,  36  Barb.  877;  Taymon  ▼.  Falker,  40  N.  Y.  562,  566;  Weed  ▼. 

Mitchell,   I    Md.  Ch.  496;   Smith  ▼.  Case,  56  Barb.  534;  Hartford  Ins.  Ca 

Mitchell,  6  Ga.  458;  Reese  ▼.  Wyman,  v.  Matthews,  102  Masa.  221;  Wheeler 

9  Ga.  430,  439;  Thompson  v.  Lee,  31  ▼.  Randall,  48  HI.  182. 

Ala.  292;  Oswald  v.  McGehee,  28  Miss.  *  Reynell  v.  Sprye,  1  Do  Qez,  li  * 

840;  Mitchell  v.  Zimmerman,  4  Tex.  G.   660,   709,  per   Lord   Cranworth; 

75;  51  Am.  Deo.  717;  York  v.  Gregg,  Traill  v.  Baring,  4  De  Gex,  J.  ft  Si 

9  Tex.  85;  Buford  v.  Caldwell,  3  M^  318,  329,  330,  per  Turner,  L.  J.;  Us* 

477;  Glasscook  v.  Minor,  11  Mo.  655;  derhill  t.  Horwood,  10  Vat.  209,  Si& 
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of  knowing  the  truth  rests  upon  him,  which,  if  fulfilled, 
would  have  prevented  him  from  making  the  statement, 
8ucli  misrepresentation  may  be  fraudulent  in  equity,  and 
the  person  answerable  as  for  fraud;  forgetfulness,  igno- 
rance, mistake,  cannot  avail  to  overcome  the  pre-existing 
duty  of  knowing  and  telling  the  truth.^ 

§  889.  Bequisdtes  of  a  Misrepresentation  as  a  Defense 
to  the  Specific  Enforcement  of  Contracts  in  Equity. — 
Having  thus  described  the  elements  of  a  misrepresenta« 
tion,  with  reference  to  the  knowledge  or  belief  of  the 
person,  in  order  that  it  may  constitute  fraud  in  the  con- 
templation of  equity,  and  having  explained  the  various 
forms  or  phases  which  such  a  misrepresentation  may  as- 
sume, it  will  be  proper  to  present  in  this  connection  those 
special  features  and  qualities  of  a  misrepresentation  which 
apply  to  the  particular  case  of  a  defense  to  suits  for  the  en- 
forcement of  contracts;  the  entire  view  of  this  subject  will 
thus  be  completed.  In  setting  up  a  material  misrepresen- 
tation to  defeat  the  specific  performance  of  a  contract,  the 
element  of  sl  scienter,  of  knowledge,  of  belief  with  or  without 
reasonable  grounds,  or  of  intent,  is  wholly  unnecessary  and 
immaterial.  So  far  as  this  most  essential  element  of  a 
fraudulent  misrepresentation  is  concerned,  it  is  sufficient  to 
defeat  a  specific  performance  that  the  statement  is  actually 
untrue  so  as  to  mislead  the  party  to  whom  it  is  addressed; 
the  party  making  it  need  not  know  of  its  falsity,  nor  have 
any  intent  to  deceive;  nor  does  his  belief  in  its  truth  make 
any  difierence.  With  respect  to  its  efiect  upon  the  spe- 
cific performance  of  a  contract,  a  party  making  a  state- 
ment as  true,  however  honestly,  for  the  purpose  of  influ- 
encing the  conduct  of  the  other  party,  is  bound  to  know 

1  BniTOwes  ▼.   Look,    10  Yes.  470,  O.  339,  345;  Button  ▼.  Rossiter,  7  De 

475;  Rawlins  v.  Wickham,  3  De  Gez  Oex,  M.  ft  G.  9;  Ayre's  Case,  25  Beav. 

&  J.  804,  313,  316:  Traill  ▼.  Baring,  4  513,  522;  Ainslie  v.  Medlycott,  9  Ves* 

De  Oaz,  J.  ft  8.  318,  329,  330;  Puis-  12,  21;  Henderson  ▼.  Lacon,  L.  R.  6 

ford  ▼.   Richards,    17   Beav.   87,   94;  £q.  249,  262;  Swan  v.  North  Br.  eto. 

Smith  ▼.  Reese  Ri^er  M.  Co.,  L.  R.  2  Co.,  2  Hurl,  ft  C.  175,  183;  Babcock  v. 

Eq.  264,  269;  Slim  ▼.  Croucher,  1  De  Case,  61   Pa.  St.  427,  430;  100  Am. 

6ex,  F.  ft  J.  518,  523,  524;  2  Oiff.  37;  Dec  654. 
Price  ▼.  Macanlay,  2  De  Gex,  M.  ft 
2  Ea  JuB.  —79 
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that  it  i$  true,  and  must  stand  or  fall  by  nis  representa* 
tion.^  The  point  upon  which  the  defense  turns  is  the 
fact  of  the  other  party  having  been  misled  by  a  rep- 
resentation calculated  to  mislead  him,  and  not  the  exist- 
ence of  a  design  to  thus  mislead.  It  follows  as  a  plain 
consequence  of  this  general  doctrine  that  if  a  party  makes 
a  misrepresentation,  whereby  another  is  induced  to  enter 
into  an  agreement,  he  cannot  escape  from  its  effects  by 
alleging  his  forgetfulness  at  the  time  of  the  actual  facts.* 
Where  the  misrepresentation  does  not  extend  to  the  entire 
scope  of  the  agreement,  or  even  to  any  of  its  most  impor- 
tant parts,  but  relates  merely  to  some  incidental,  subor- 
dinate, or  collateral  feature  of  it,  the  court,  instead  of 
denying  all  relief  to  the  plaintiff,  may  direct  a  specific 
performance,  with  an  abatement  of  the  price,  or  other 
form  of  compensation,  to  the  defendant.'  Of  course,  when 
the  representation  is  so  coupled  with  knowledge,  or  want 
of  belief,  or  intent,  as  to  constitute  actual  fraud  in  any  of 
its  phases,  it  will  a  fortiori  defeat  the  remedy  of  specific 
performance. 

§  890.    V.  Effect  of  the  Representation  on  the  Party  to 
Whom  It  is  Made— His  Reliance  upon  It. — Another  ele- 

,  I  In  re  Banister,  L.  R.  12  Ch.  Div.  gation   that  he  knew  of  the  wroiig 

]H1,  142;  Ainslie  ▼.  Medlyoott,  9  Yea.  statement.    Theqaestionof  hisknowf 

13,21;  Dyerv.  Hargrave,  lOVes.  50t>;  edge,   belief,    or   intent    was  whoUj 

'  Wall  y.  Stabbs,  1  Madd.  80.     The  fol*  immaterial,  because  the  decision  need 

lowing  are  recent  cases  which  fnmish  not  turn  upon  it.     It  is  the  fact  of  the 

examples  of  misrepresentations  which  other  party's  being  misled,  and  not  the 

have  oeen  set  up  to  defeat  a  specific  design  to  mislead  him,  which  oonsti- 

performance:  Powell  ▼.  Elliot,  L.  R.  tutes  the  defense  in  this  olass  of  ossei. 

10  Ch.  424;  Harnett  v.  Baker,  L.  R.  It    is   apparent,    therefore,   that  the 

20  Eq.   50;   Upperton  t.  Nickolson,  language  which  judges  haye  used  coo- 

6  Ch.  436;  10  £<^228;  Whittemore  y.  ceming    misrepresentations    in   such 

Whittemore  L.  R.  8  Eq.  603;  Denny  eases  should  not  be  confounded  with 

V.  Hancock,  L.  R.  6  Cn.  1;  Leyland  the    terms   which    are    employed   in 

j  y.  Illingworth,  2  De  Gez,  F.  &  J.  248,  describing  the  elements  of  a  misrepre- 

252,264;  Price  y.  Macanlay,  2  De  Gex,  sentation    in  order  that  it    may  !)• 

!  M.   &  Cr.  339;    Swimm  y.   Bush,  23  fraudulent. 

Mich.  99;  Holmes's  Appeal,  77  Pa.  St.        *  Burrowes  y.  Lock,  10  Ves.  470, 476; 

50;  [Isaacs  y.  Skrainka,  95  Mo.  617;  Price  y.  Macaulay,  2  De  Gex,  M.  k  G. 

Kelly  y.  C.  P.  R.  R.  Co.,  74  CaL  557;  339;  Bacon  y.  Bronson,  7  Johns.  Ch. 

5  Am.   St.   Rep.   470.]     In  none  of  194;  11  Am.  Dec  449.    The  same  is 

these  cases,  with  one  or  two  excep«  true  in  suits  for  rescission  and  other 

tions,  was  there  the  slightest  sugges-  relief  based  upon  actual  fraud, 
tion  of  any  intent  to  deceive  on  the        '  See  seyenu  of  the  cases  in  the  iisl 

part  of  the  vendor;  nor  even  an  alle«  note  but  one. 
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ment  of  a  fraudulent  misrepresentation,  without  which 
there  can  he  no  remedy,  legal  or  equitable,  is,  that  it  must 
be  relied  upon  by  the  party  to  whom  it  is  made,  and  must 
be  an  immediate  cause  of  his  conduct  which  alters  his 
legal  relations.  Unless  an  untrue  statement  is  believed 
and  acted  upon,  it  can  occasion  no  legal  injury.  It  is 
essential,  therefore,  that  the  party  addressed  should  trust 
the  representation,  and  be  so  thoroughly  induced  by  it 
that,  judging  from  the  ordinary  experience  of  mankind, 
in  the  absence  of  it  he  would  not,  in  all  reasonable  prob- 
ability, have  entered  into  the  contract  or  other  transac- 
tion.^   It  is  not  necessary  that  the  false  representation 


*  It  it  eertainly  inoorreot   to   Uy  entering  into  the  oontimot  relied,  and 
down  this  mle  ae  it  is  often  found  in  the  abeenoe  of  which  it  ii  recuonable 
both  in   jndioiAl  opinions  and  text-  to  infer  that  he  would  not  have  entered 
books,    namely:    ''The    inducement  into  it;  or  the  anppreesion  of  a  fact 
must  be  so  stronff  that  without  it  the  the  knowledge  of  whioh  it  is  reason- 
party  would  not  have  entered  into  the  able  to  infer  would  have  made  him 
oon tract."     It  is  clearly  impossible,  abstain  from  the  contract  altoffether": 
from  the  nature  of  the  oase^  to  state  Reynell  ▼.  Sprye,  1  De  Gex,  M.  ft  G. 
such  a  future  and  contingent  matter  660,  691,  708,709;  Jenninffs  v.  Brongh- 
with  absolute  certainty;  Uie  mode  in  ton,  6  De  Gex,  M.  ft  G.  126;  Rawlins 
which  the  rule  is  formulated  in  the  ▼.  Wickham,  3  De  Gex  ft  J.  304;  Nel- 
text  is  the  only  one  consistent  with  son  v.  Stocker,  4  De  Gex  ft  J.  468; 
the  truth,  and  is  all  that  the  law  really  Lord  Brooke  v.  Rounthwaite,  6  Hare, 
means  or  can  demand.    In  the  great  298,  306;  Vigers  ▼.  Pike,  8  Clark  ft 
ease  of  Attwood  v.  Small,  6  Clark  ft  F.  662, 660;  Conybeare  v.  New  Bruns- 
F.  232,  447,  in  which  the  whole  doc-  wick  etc  Co.,  1  De  Gex,  F.  ft  J.  678; 
trine  of   fraud  was  fully  explained.  Smith  v.  Reese  River  M.  Co.,  L.  R.  2 
Lord  Brougham  thus  states  this  rule:  Ch.   604,  613;  2  Eq.  264;  Evans  v. 
"Now,  my  lords,  what  inference  do  Bicknell,  6  Yes.  174,  182-192;  Nicol's 
I  draw  from  these  cases?    It  is  this.  Case,  3  De  Gex  ft  J.  387;  Hou^h  ▼• 
that  general  fraudulent  conduct  signi*  Richardson,  3  Story,  659;  Darnel  ▼• 
ties  nothing;  that  general  dishonesty  Mitchell,    1    Story,    172;    Mason    v. 
of  purpose  signifies  nothing;  that  at*  Crosby,  1  Wood,  ft  M.  342;  TnthiU  v. 
tempts  to  overreach  go  for  nothing,  Babcock,  2  Wood,  ft  M.  298;  Person 
unless  all  this  dishonesty  of  purpose,  ▼.  Sanger,  1  Wood,  ft  M.  138;  Pros- 
all  this  fraud,  all  this  mtention  and  cott  v.  Wright,  4  Gray,  461;  Taylor 
deaisn,  can  be  connected  with  the  par-  ▼.  Fleet,   1   Barb.   471,  476;    Morris 
ticular  transaction,  and  not  only  con«  Canal  Co.  ▼.  Emmett,  9  Paige,  168;  87 
nected  with  the  particular  transaction,  Am.  Dec.  388;  Masterton  v.  Beers,  1 
hvLt  must  be  made  to  be  the  very  ground  Sweeny,   406;   6  Rob.    (N.   T.)  368; 
upon  which  thii  trantaction  took  place,  Levick  v.  Brotherline,  74  Pa.  St.  149, 
and  must  have  given  rise  to  this  oon-  157;  Percival  v.  Harger,  40  Iowa,  286; 
tract."    The  rule  was  also  well  ex-  Bryan   ▼.    Hitchcock,  43   Mo.    527; 
pressed  in  Pulsford  v.  Richards,  17  Klopenstein  v.  Mulcahy,  4  Nev.  296; 
Beav.  87,  96:    "To  use  the  expression  Slaughter's  Adm'r  v.  Gerson,  13  WalL 
of  the  Roman  law,  it  must  be  a  repre-  379;  Wampler  v.  Wampler,  30  Gratt. 
sentation  dane  locum  eontractui,  — that  454;  McShane  v.  Hazlenurst,  60  MiL 
is,  a  representation  giving  occasion  to  107;  McBean  v.  Fox,  1  EL  App.  177; 
the  contract,  —  the  proper  interpreta-  Roseman  v.   Canovan,   43    Caf.   1 10; 
tion  of  which  appears  to  me  to  ba  the  Long  v.  Warreu,  68  N.  Y.  426;  Chester 
assertion  of  a  fact  on  which  the  person  v.  Comstock,  40  N.  Y.  675,  note:  T«y« 
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should  be  the  sole  inducement;  others  may  concur 
it  in  influencing  the  party.  Where  several  representa- 
tions have  been  made,  and  one  of  them  is  false,  the  court 
has  no  means  of  determining,  as  was  well  said  by  Lord 
Cranworth,  that  this  very  one  did  not  turn  the  scale.^ 
The  misrepresentations  must,  however,  be  concerning 
something  really  material.  Statements,  although  false, 
respecting  matters  utterly  trifling,  which  cannot  affect 
the  value  or  character  of  the  subject-matter,  so  that  if  the 
truth  had  been  known  the  party  would  not  probably  have 
altered  his  conduct,  are  not  an  occasion  for  the  interposi- 
tion  of  equity.* 

§  891.  The  Party  most  be  Justified  in  Belying  on 
the  Representation. — The  foregoing  requisite,  that  the 
representation  must  be  relied  upon,  plainly  includes  the 
supposition  that  the  party  is  justified,  under  all  the  cir- 
cumstances, in  thus  relying  upon  it.  This  branch  of  the 
rule  presents  by  far  the  greatest  practical  difficulties  in  the 
decision  of  cases,  because,  although  the  rule  is  well  set- 
tled, and  is  most  clearly  just,  its  application  must  depend 
upon  the  facts  of  each  particular  case,  and  upon  evidence 
which  is  often  obscure  and  conflicting.  In  determining 
the  effect  of  a  reliance  upon  representations,  it  is  most 
important  to  ascertain,  in  the  first  place,  whether  the 
statement  was  such  that  the  party  was  justified  in  relying 
upon  it,  or   was  such,  on  the  other  hand,  that  he  was 

lor  ▼.  Guest,  58  N.  T.  262;  Laidlaw  ▼.  *  Eeynell  ▼.  Sprya,  1  Do  Gex,  M.  k 

Organ,  2  Wheat.  178,  195;  [Farrar  ▼.  G.  660,  708,  709;  [ante,  %  880,  note;] 

Chnrchill,   135  U.  S.   609;  Hicki  ▼.  Addington  ▼.  Allen,  11  Wend.  S74  (an 

Stevens,  121  HI.  186;  Parker  v.  Hayes,  action  for  deceit,  in  which  the  oonrt 

39  N.  J.  £q.  469;  Severance  ▼.  Ash,  said:    "Although  other  indncemenis 

81  Me.  278;  Cochrane  v.  Pauscault,  besides  the  representations  may  have 

54  Md.  1;  Houghton  ▼.  Gray  bill,  82  operated  in  the  giving  eredit,  it  is 

Va.  573;  Rufifner  v.  Ridley,  81  Ky.  enough  if  the  vendor  is  moved  by  such 

165;  Powell  v.  Adams,  98  Mo.  598;  representations,  so  that  wiUiont  them 

Sears  v.  Hicklin,  13  Col.  143;  Estep  v.  the  goods  would  not  have  been  parted 

Armstrong,  69  Cal.  536.     If  the  words  with  ":  [Linhart  ▼•  Foreman's  Adm'r, 

used  were  capable  of  two  meanings,  77  Va.  540.] 

one  true  and  the  other  false,  the  plain-  '  Percival  ▼.  Harger,  40  Iowa,  286; 

tiff  in  an  action  of  deceit  must  show  Winston  ▼.  Gwathmey,  8  B.  Mon.  19; 

that  he  took  them  in  the  false  sense:  Geddes  T.  Pennington^  6  Dow^  159. 

Smith  V.  Chadwick,  9  App.  Cas.  (H.  L.)  [See  also  |§  879,  898.] 
187;  afBrming  20  Ch.  Div.  27.] 
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bound  to  inquire  and  examine  into  its  correctness  him- 
self. In  respect  to  this  alternative,  there  is  a  broad  dis- 
tinction between  statements  of  fact  which  really  form  a 
part  of,  or  are  essentially  connected  with,  the  substance 
of  the  transaction,  and  representations  which  are  mere 
expressions  of  opinion,  hope,  or  expectation,  or  are  mere 
general  commendations.  It  may  be  laid  down  as  a  gen- 
eral proposition  that  where  the  statements  are  of  the 
first  kind,  and  especially  where  they  are  concerning  mat- 
ters which,  from  their  nature  or  situation,  may  be  as- 
sumed to  be  within  the  knowledge  or  under  the  power  of 
the  party  making  the  representation,  the  party  to  whom 
it  is  made  has  a  right  to  rely  on  them,  he  is  justified  in 
relying  on  them,  and  in  the  absence  of  any  knowledge  of 
his  own,  or  of  any  facts  which  should  arouse  suspicion 
and  cast  doubt  upon  the  truth  of  the  statements,  he  is 
not  bound  to  make  inquiries  and  examination  for  him- 
self. It  does  not,  under  such  circumstances,  lie  in  the 
mouth  of  the  person  asserting  the  fact  to  object  or  com- 
plain because  the  other  took  him  at  his  word;  if  he 
claims  that  the  other  party  was  not  misled,  he  is  bound 
to  show  clearly  that  such  party  did  know  the  real  facts; 
the  burden  is  on  him  of  removing  the  presumption  that 
such  party  relied  and  acted  upon  his  statements.^    The 

>  Reynell  ▼.  Sprye,  1  De  Gez,  M.  k  desoription  is  a  representation  of   a 

G.  660,   691,   708;  RawlinB  v.  Wick-  fact/'  etc.     See    also  Dyer  ▼.  Bar- 

ham,  3  De  Qbx  ft  J.  304;  Conybeare  grave,  10  Ves.  605;  Fenton  v.  Browne, 

V.  New  Brunswick  etc.  Co.,  1  De  Gez,  14   Yes.     144;   Wall   ▼.     Stabbs,    1 

F.  ft  J.  578.    In  Leyland  v.  Uling-  Madd.   80;    Stewart   ▼.   Alliston,    1 

worth,  2  De  Gez,  F.   ft  J.  248,  253,  Mer.    26;    Trower    ▼.    Newcome,    3 

254,  in  which  it  was  held  that  the  Mer.  704;  Lowndes  v.  Lane,   2  Coz, 

purchaser    had  a  right    to    rely  on  363;  Scott  ▼.  Hanson,  1  Sim.  13;  Har- 

a  certadn    statement   made    by    the  ris  v.  Eemble,  1  Sim.  Ill;  5  Blieh, 

vendor,  and   was  not  bound  to  in-  N.  $.,  730;    Price  ▼.  Macanlay;  2  De 

quire  for  himself,  Tnmer,  L.  J.,  said:  Gez,  M.  ft  G.  339;  Aberaman  Iron 

**  If  the  question  had  been,  whether  Works,  L.  R.  4  Ch.   101;  5  Eq.  485; 

the  supply  of  water   was    adequate  Martin  ▼.  Cotter,  3  Jones  ft  L.  406, 

or  inadequate,  the  case  would  prob-  507;  Brealey  ▼.  Collins,  Younge,  317; 

ably  have  fallen  within  the  author-  Lord  Brooke  ▼.  Rouuthwaite,  5  Hare, 

ities     referred    to,  in    opposition    to  298;  Coz  ▼.  Middle  ton,  2  Drew.  209; 

the  purchaser's  claim.     It  would  have  Farebrother  ▼.  Gibson,  1  De  Gez  ft  J. 

been  a   question  of    opinion,  not  of  602;    Cook  y.   Waugh,   2  Giff.    201; 

fact,  and  the  purchaser  would  have  Johnson  v.  Smart,  2  Giff.  151;  Boynton 

been  put  upon  inquiry.     But  there  is  v.  Hazelboom,  14  Allen,  107;  92  Am. 

no  such  question  in  this  case.    The  Dec  738;  Best  ▼.  Stow,  2  Sand.  Ch. 


§  891  EQUITY  JUBISPBUDBNOB.  1254 

rule  is  equally  well  settled  with  respect  to  the  second  al- 
ternative. Where  the  representation  constBts  of  general 
commendationSi  or  mere  expressions  of  opinion,  hope, 
expectation,  and  the  like,  and  where  it  relates  to  matters 
which,  from  their  nature,  situation,  or  time,  cannot  be 
supposed  to  be  within  the  knowledge  or  under  the  power 
of  the  party  making  the  statement,  the  party  to  whom  it 
is  made  is  not  justified  in  relying  upon  it  and  assuming 
it  to  be  true;  he  is  bound  to  make  inquiry  and  examina- 
tion for  himself  so  as  to  ascertain  the  truth;  and  in  the 
absence  of  evidence,  it  will  be  presumed  that  he  has  done 
so,  and  acted  upon  the  result  of  his  own  inquiry  and  ex- 
amination.*   Any  representation,  in  order  that  one  may 

298;  Holmes's  Appeal,  77  Pa.  St.  50;  Minor,  11  Mo.  655;  Wright  ▼.  Gnlly. 
Swimm  v.  Bosh,  23  Mich.  99;  Beards-  28  Ind.  475.  As  illustrations,  in  the 
ley  ▼.  Dnntley,  69  N.  Y.  577;  Wilkin  often-quoted  case  of  Jennings  v. 
y.  Barnard,  61  N.  Y.  628;  McShane  v.  Broughton,  5  De  Gez,  M.  &  G.  12G, 
Hazlehurst,  50  Md.  107;  Slaughter's  17  Beav.  234,  it  was  held  that  in  a 
AdmV  V.  Gerson,  13  WalL  379;  Drake  contract  for  the  sale  of  a  mine,  there 
V.  Latham,  60  HI.  270;  Fish  ▼.  Cle-  was  an  essential  difference  between  a 
land,  33  111.  238;  Banta  v.  Palmer,  representation  of  what  was  actually 
47  III.  99;  David  v.  Park,  103  Mass.  to  be  seen  or  had  been  seen  at  the 
501;  Bradbury  v.  Bardin,  35  Conn,  works, — the  veins  of  ore,  the  amount 
577;  Batdorf  r.  Albert,  69  Pa.  St.  69;  of  ore  actually  mined,  and  the  like,  — 
Watts  v.  Cummins,  59  Pa.  St.  84;  Bran-  and  a  general  statement  of  the  expec> 
donv.  ForestCo.,59Pa.St.  ]87;Spald-  tations,  prospects,  and  capacities  of 
ingy.  Hedges,  2 Pa.  St.  240; Morehead  the  mine,  —  the  latter  being  in  their 
V.  jSades,  3  Bush,  121  (a  very  instruct-  very  nature  contingent  and  speeula- 
ive  case);  [Redgrave  v.  Hurd,  20  Ch.  tive,  and  respecting  which  the  buyer 
Div.  1;  Hicks  V.  Stevens,  121  HI.  186;  was  as  able  to  judge  as  the  seller. 
Hull  V.  Fields,  76  Va.  594;  Linhart  v.  [See  also  Southern  Development  Co. 
Foreman's  Adm'r,  77  Va,  540;  Rorer  v.  Silva,  125  U.  S.  247.]  In  Trower  v. 
Iron  Co.  V.  Trout,  83  Va.  397;  5  Am.  Newcome,  3  Mer.  704,  an  advowson 
St.  Rep.  285;  Dill  man  v.  Nadlehoffer,  had  been  sold  at  auction,  the  written 
119  111.  567;  Bank  of  Woodland  v.  description  stating  that  '*a  voidanc* 
Hiatt.  58  Cal.  234;  Wenzel  v.  Shulz,  of  the  preferment  was  likely  soon  to 
78  Cal.  221;  Gammill  v.  Johnson,  47  occur,'  but  not  speaking  at  all  of  the 
Ark.  335.1  ^^^^  present  incumbent.  At  the  sale, 
*  Dyer  v.  Hargrave,  10  Ves.  505;  the  auctioneer  verbally  announced 
Fenton  v.  Browne,  14  Ves.  144;  that  *'  the  living  would  be  void  on 
Brealey  v.  Collins,  Younge,  317:  Lord  the  death  of  a  person  aged  eighty* 
Brooke  v.  Rounthwaite,  5  Hare,  298;  two."  This  statement  was,  ofoourse, 
Abbott  V.  Sworder,  4  De  Gex  &  S.  made  without  authority,  and  so  did 
448;  Colby  v.  Gadsden,  34  Beav.  416;  not  bind  the  vendor;  for  otherwise  it 
Attwood  V.  Small,  6  Clark  &  F.  seems  to  be  a  representation  in  the 
232;  Hough  v.  Richardson,  3  Story,  clearest  possible  manner  of  a  most 
659;  Pratt  v.  Philbrook,  33  Me.  17;  material  fact.  In  truth,  the  then  in- 
Brown  V.  Leach,  107  Mass.  364;  Vea-  cumbent  was  only  thirty-two  years 
sey  V.  Doton,  3  Allen,  380;  Clark  v.  old.  Sir  William  Grant  held  that  the 
Everhart,  63  Pa.  St.  347;  Winters's  representation  in  the  written  desorip- 
Appeal,  61  Pa.  St  307;  Tindall  v.  Har-  tion  was  so  vague  and  general,  and  so 
kinson,   19   Oft.    448;    Glasscock   v.  entirely   a  matter  of  ipeimlation  or 
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be  justified  in  relying  upon  it,  must  be,  m  some  degree  at 
least,  reasonable;  at  all  events^  it  must  not  be  so  self-con- 
tradictory or  absurd  that  no  reasonable  man  could  belieVe 
it.  It  must  not,  also,  be  so  vague  and  general  in  its  terms 
that  it  conveys  no  certain  meaning.^ 

§  892.  When  He  is  or  is  not  Justified  in  Belying.  — 
As  a  generalization  from  the  authorities,  the  various 
conditions  of  fact  and  circumstance  with  respect  to  the 
question  how  far  a  party  is  justified  in  relying  upon  the 
representation  made  to  him  may  be  reduced  to  the  four 
following  cases,  in  the  first  three  of  which  the  party  is 
not,  while  in  the  fourth  he  is,  justified  in  relying  upon 
the  statements  which  are  offered  as  inducements  for  him 
to  enter  upon  certain  conduct:'  1.  When,  before  enter- 

opinioDy  that  th«  parchaaar  was  only  repraMntationa   wara   mada    himself 

pnt  on  inqairv  by  it,  and  could  not  resorted  to  the  proper  maana  of  Tori- 

claim  to  have  been  misled.     In  Soott  fieation,  before  ha  entered  into  the 

T.  Hauaon,    1  Sim.   13*  1  Ross,  k  M.  contract^  it  may  appear  that  he  relied 

128,  a  statement  that  the  land  sold  upon  the  result  of  his  own  inTestiga- 

*'waa  uncommonly  rich  water-mead-  tion  and  inquiry,  and  not  npon  tha 

ow,"  was  only  a  general  commenda-  representations  made  to  him  by  the 

tion.     In  Hume  ▼.  Pocock,   L.    R.  1  other  party.     Or  if  the  means  of  in- 

Ch.  379,  1  £q.  423,  it  was  held  that  vestigation  and  verification  be  at  hand, 

the  mare  assertion  by  a  vendor  that  and  the  attention  of  the  psrty  receiv- 

he  haa  a  good  title,  on  which  the  ven-  ing  the  representations  oe  drawn  to 

dee  raliea  without  any  investigation,  them,  the  circumstances  of  the  case 

ia  not  necessarily  such  a  misrepresen-  may  be  such  as  to  make  it  incumbent 

tation  aa  will  defeat  an  enforcement  on  a  court  of  justice  to  impute  to  him 

of  the  contract.     In  Jefferys  v.  Fairs,  a  knowledge  of  the  result,  which  upon 

L.  R.  4  Ch.  Div.  448,  a  representation  due  inquiry  he  ought  to  have  obtained, 

made  without  knowledge  or  any  possi-  and  thus  the  notion  of  a  reliance  on 

ble    intent  to  misleaa  was  held  no  the  representations  made  to  him  may 

ground  for   interference,   because   it  be   excluded.    Again,   when  we  are 

was  of  such  a  nature  that  the  pur-  endeavoring  to  ascertun  what  reliance 

ohaaer  took  his  chance.  was    placed    on  representationa,    we 

^  Trower  v.  Newcoma,  8  Mer.  704»  must  consider  them  with  reference  to 

per    Sir    William   Grant;    Irving   v.  tha    subject-matter  and  the  relative 

Thomaa,  18  Me.  418,  424,  per  Shipley,  knowledge  of  the  partiea.    If  the  sub> 

J.;   Savaffe  v.  Jackson,  19  Ga.    806;  iect  is  capable  of    being  accurately 

Halls  T.  Thompson,  1  Smedea  k  M.  known,  and  one  party  is,  or  is  sup^ 

443.  posed   to  be,   possessed  of   accurate 

*  The  doctrine  is  so  admirably  sum-  knowledge,  and  the  other  is  entirely 
mad  up  by  Lord  Langdale,  NL  R.,  ignorant,  and  a  contract  is  entered 
in  dapham  v.  Shillito,  7  Beav.  146,  into  after  representationa  made  by  the 
149, 150,  that  I  shall  extract  a  passage  party  who  knows,  or  is  supposed  to 
from  his  opinion;  *' Cases  have  fre-  know,  without  any  means  of  verifica- 
quently  occurred  in  which,  upon  enter-  tion  being  resorted  to  by  the  other, 
ing  into  contracts,  misrepresentations  it  may  well  enough  be  presumed  that 
made  by  one  party  have  not  been,  in  the  ignorant  man  relied  on  the  state- 
any  degree,  relied  on  by  the  other  ments  made  to  him  by  him  who  was 
party.     If    the  party  to  whom    the  supposed  to  be  better  informed;  but  ii 
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ing  into  the  contract  or  other  transactioiii  he  actuaDy 
resorts  to  the  proper  means  of  ascertaining  the  truth  and 
verifying  the   statement;  2.   When,  having  the  oppor- 
tunity of  making  such  examination,  he  is  charged  with 
the  knowledge  which  he  necessarily  would  have  obtained 
if  he  had  prosecuted  it  with  diligence;  3.   When   the 
representation  is  concerning  generalities  equally  within 
the  knowledge  or  the  means  of  acquiring  knowledge  pos- 
sessed by  both  parties;  4.  But  when  the  representation 
is  concerning  facts  of  which  the  party  making  it  has,  or 
is  supposed  to  have,  knowledge,  and  the  other  party  has 
no  such  advantage,  and  the  circumstances  are  not  those 
described  in  the  first  or  the  second  case,  then  it  will  be 
presumed  that  he  relied  on  the  statement;  he  is  justified 
ii^  doing  so. 

§  893.  Information  or  Means  of  Obtaining  Information 
Possessed  by  the  Party  Receiving  the  Representation.  —  I 
purpose  to  examine  under  this  head  the  first  two  cases 
mentioned  in  the  foregoing  summary;  they  are  the  ones 
which  present  by  far  the  greatest  practical  difficulties  in 
the  administration  of  justice.  If,  after  a  representation  of 
fact,  however  positive,  the  party  to  whom  it  was  made  in- 
stitutes an  inquiry  for  himself,  has  recourse  to  the  proper 
means  of  obtaining  information,  and  actually  learns  the 
real  facts,  he  cannot  claim  to  have  relied  upon  the  mis- 
representation and  to  have  been  misled  by  it.  Such  claim 
would  simply  be  untrue.  The  same  result  must  plainly 
follow  when,  after  the  representation,  the  party  receiving 
it  has  given  to  him  a  sufficient  opportunity  of  examining 
into  the  real  facts,  when  his  attention  is  directed  to  the 

the  subject  is  in  its  nature  uncertain,  third  and  fourth  oases  in   the  text 

if  all  that  is  known  about  it  is  matter  above  are  disoussed  in  the  preceding 

of  inference  from  something  else,  and  paragraph  (§  S91).     The  first  and  seo- 

if  the  parties  making  and  receiving  ond  are  in  reality  only  one;  they  ia* 

representations  on  the  subject  have  volve  the  same  principle,  and  the  only 

equal  knowledge  and  means  of  ao(}uir-  difference  between  them  ia  in  the  mods 

iug  knowledge,  and  equal  skill,  it  is  of  proof, — a  fact  being  directly  proved 

not  easy  to  presume  that  representa-  by  direct  evidence  in  the  first,  which 

tions  made  by  one  would  have  much,  or  is  irresistibly  inferred  by  a  legal  pre- 

any,  influence  upon  the  othtr.'*    The  sumption  in  the  second. 
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sources  of  informationi  and  he  commenceSi  or  purports 
or  professes  to  commencei  an  investigation.  The  plain- 
est motives  of  expediency  and  of  justice  require  that  he 
should  be  charged  with  all  the  knowledge  which  he  might 
have  obtained  had  he  pursued  the  inquiry  to  the  end  with 

diligence  and  completeness.  He  cannot  claim  that  he  did 
not  learn  the  truth,  and  that  he  was  misled.^ 

'One  ground  of  this  latter  branch  Tendee  wiU  go  and  inquire  further 
of   the  rale  ia  the  practical  impoesi-  what  the  rente  are,  then  it  leema  un- 
bility   in   any  judicial  proceeding  of  reasonable  he  should  ha^e  any  action, 
asoertaining  exactly  how  much  knowl-  though  the  particular  be  false,  because 
edge  the  party  obtained  by  his  inquiry;  he  did  not  rely  on  the  particular." 
and  the  opportunity  which  a  contrary  The  great  case  of  Attwood  ▼.  Small,  6 
rule  would  give  to  a  party  of  repudi*  Clark  k  F.  232,  is  an  admirable  illus- 
ating  an  agreement  or  other  transaction  tration  of  the  second  branch  of  the 
fa:riy  entered  into,  with  which  he  had  rule,  and  was  finally  decided  in  the 
become  dissatisfied:  Nelson  ▼.  Stocker,  house  of  lords  by  an  application  of 
4  Oe  Gex  ft  J.  458;  Conybeare  v.  New  its  doctrine.     Attwood  had  bargained 
Brunswick  etc  Ca,  1  De  Oez,  F.  &  J.  to  sell  his  works,  and  had  made  repre- 
578;  Nicol's  Case,  3  De  Oez  k  J.  387;  sentations  in  regard  to  them,  and  these 
Cargill  Y.  Bower,  L.  R.  10  Ch.  Div.  502;  statements  were  claimed  to  be  false. 
Pratt  ▼.  Philbrook,  33  Me.  17;  Brown  But  during  the  negotiations  the  Ten- 
▼.  Leach,  107  Mass.  364;  Clark  y,  Ef«  dee  had  sent  a  committee  to  the  works 
erhart,  63  Pa.  St.  347;  Wright  v.  Gaily,  for  the  express  purpose  of  examining 
28  Ind.  475;  Glasscock  v.  Minor,  li  into  the  truth  of  the  statements.     As 
Ma  655;  Tindall  v.  Harkinson,  19  Ga.  a  matter  of  fact,  they  made  a  very  su- 
448;  Wilkin  ▼.  Barnard,  61  N.  T.  628;  perficial  and  incomplete  examination, 
Morehead  t.  Eades,  3  Bush,  121  (a  very  and  did  not  discover  all  the  truth;  but 
instructive  case,  in  which  this  aspect  they  had  the  opportunity  to  make  a 
of  the  doctrine  is  discussed  by  Robert-  thorough  investigation;  they  were  en- 
son,  J.);  David  T.  Park,    103  Mass.  gaged  in  the  same  business,  and  were 
501 ;  Spalding  v.  Hedges,  2  Pa.   St.  therefore  experts;  they  were  satisfied 
240;  Batdorf  v.  Albert,  59  Pa.  St.  59;  with  what  they  saw,   and  reported 
Watts  V.  Cummins,  69  Pa.   St.   84;  favorably,  and  the  contract  was  con- 
Brandon  V.  Forest  Co.,  59  Pa.  St  187;  eluded.    On  a  suit  for  rescission  of  the 
Fish  V.  Cleland,  33  IlL  238;  Banta  v.  agreement,  the  house  of  lords  held  that 
Palmer,  47  BL  99;   Brown  v.  Leach,  the  vendees,  by  their  own  acts,  had 
107  Mass.  364;  Rockafellow  v.  Baker,  cut  off  any  claim  to  being  misled,  and 
41  Pa.  St.  319;  80  Am.  Deo.  624.    [See  must  be  charged  with  the  full  knowl- 
also  the  important  caee  of  Colton  v.  edge  which  they  might  have  obtained. 
Stanford,  82  CaL  852;  16  Am.  St  Eep.  If  a  party  chooM  to  Judge  /or  Umtelf, 
1^7;   Southern   Development  Co.   v.  and  Uien  does  not  thoroughly  use  all 
Silva,  125  U.  8.  247;  Farrar  v.  Church-  the  opportunities  and  sources  of  infer* 
ill,  135  U.  8.  609;  Herron  v.  Uerron,  niation  offered  or  open  to  him,  he  can- 
"II  Iowa,  428.]    In  illustration  of  the  not  be  permitted  to  set  up  his  own 
first  branch  of  the  rule  given  in  the  carelessness  or  imprudence,  and  claim 
tezt»  Lord  Holt  said,  in  deciding  an  to   have   been   misled.    Jennings  v. 
action  at  law  for  deceit  (the  principle  Broughton,  5  De  Gex,  M.  k  G.  126, 
being  the  same  in  law  and  in  equity),  17  Bmv.  234,  illustrates  the  same  rule 
^  follows:    Lysney  v.  Selby,  2  Ld.  in  a  striking  manner.     Plaintiff  had 
^ym.   1118,    1120:   "If  the  vendor  bought  an  interest  in  a  mine,  state- 
givss  in  his  p«rtionlar  of  the  rents,  and  ments  concerning  it  having  been  made 
the  vendee  says  he  will  trust  him  and  by  the  vendors.    The  suit  was  brought 
uiquire  no  further,  but  rely   on  his  to  rescind  the  sale,  on  the  ground  that 
P&rticnlar,  then,  if  the  particular  be  these  statemenu  were  ^i ossly  fraudu- 
laUe,  an  action  will  lie;  but  if  the  lent   The  veuaee  had  visited  the  mine. 
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^  §  894.    Knowledge  Possessed  by  the  Same  Party — Pat- 
ent Defects.  —  The   same   principle  is  applied   under  a 
somewhat  different  condition  of  circumstances.     If   the 
party  receiving  a  misrepresentation  is,  at  the  time  when 
it  is  made,  either  from  knowled<;,e  acquired  previously  or 
obtained  at  that  very  moment,  fully  aware  of  the  truth, 
acquainted  with  the  facts  as  they  really  are,  he  cannot 
claim  to  be  misled,  and  cannot  defeat  or  disaffirm  or  re- 
scind the  transaction  on  the  ground  that  it  was  entered 
into  through  false  representations.    The  case  of  patent 
defects  is  merely  an  application  of  this  equitable  doctrine. 
If,  in  a  contract  of  sale  or  of  leasing,  representations  are 
made  by  the  vendor  concerning  some  incidents,  qualities, 
or  attributes  of  the  subject-matter  which  are  open  and 
visible,  so  that  the  falsity  of  the  statement  is  patent  to 
any  ordinary  observer,  and  it  is  made  to  appear  that  the 
purchaser,  at  or  shortly  before  the  concluding  the  contract, 
had  seen  the  thing  itself  which  constitutes  the  subject- 
matter,  then  a  knowledge  of  the  facts  is  chargeable  upon 
such  party;  he  is  assumed  to  have  made  the  agreement 
knowingly,  and  cannot  allege  that  he  was  misled  by  the 
false  representations.^    This  special  rule  concerning  pat- 
ent defects  requires  that  the  thing  concerning  which  the 
statements  are  made  should  be  seen  or  otherwise  person- 
ally known  by  the  purchaser,  and  that  the  defects  should 
be  plainly  open  and  patent  to  any  ordinary  observer,  and 

before  concluding  the  bargain,  to  look  ing  was  delivered  to  him  and  kept  in 

for  himseli    The  statements  were  oon-  his  possession,  which,  if  ezamined  by 

oeming  matters  which  he  might  have  him,  would  have  discloeed  all  the  real 

found  oat  during  his  investigation,  and  facts  and  shown  the  untruth  of  the 

it  was  held  by  the  master  of  rolls  and  previous    statements.     He    was  held 

by  the  oourt  of  appeal  that  he  must  chargeable  with  the  knowledge  which 

be  taken  to  have  ascertained  the  truth,  he  might  and  ought  thus  to  have  ob> 

and  could  not  claim  to  have  been  misled  tained. 

by  the  misrepresentations.    Lowndes        '  Nelson  v.  Stocker,  4  Be  Gex  &  J. 

V.  Lane,  2  Coz,  363,  is  another  illus-  458;  Dyer  v.  Hargrave,  10  Vm.  006; 

trative  case.     A  purchaser  had  bought  Bowles  v.  Round,  5  Vea.  608;  Pope 

property  consisting  partly  of  woc^s,  v.    Garland,    4    Younge   k    (X    3M; 

on  the  representation  that  these  woods  Shackleton  v.  Sutdifife,  1  De  Gez  St  S. 

had  yielded,  from  timber  cut  and  sold,  609;  Grant  v.  Munt,  Coop.  173;  Hough 

£250  a  year,  on  the  average,  for  fifteen  v.  Richardson,  8  Story,  659;  Veasey 

years.   This  statement  was  practically  v.  Doton,  3  Allen,  380;  Winter's  Ap* 

false,  and  was  very  misleading.    But  peal,  61  Pa.  St.  807;  Slaughter's  Adarr 

before  oonoluding  the  oontraot  a  writ-  v.  Gmon,  13  WalL  379. 
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especiaUy  that  no  means  should  he  used  to  conceal  them, 
or  to  divert  the  buyer's  attention  from  them,  or  in  any 
ifv'ay  to  prevent  a  fair  inquiry.* 

§  895.    When  the  Knowledge  or  Information  must  be 
Proved,  and  not  Presumed.  —  The  principle  discussed  in 
tlie  two  preceding  paragraphs'  is  subject,  howeveri  to  the 
follovring  most  important  qualification,  which  is  based 
upon  the  proposition  heretofore  stated,  that  whenever  a 
positive  representation  of  fact  is  made,  the  party  receiv- 
ing it  is,  in  general,  entitled  to  rely  and  act  upon  it,  and 
is  not  bound  to  verify  it  by  an  independent  investigation. 
Where  a  representation  is  made  of  facts  which  are  or 
may  be  assumed  to  be  within  the  knowledge  of  the  party 
making  it,  the  knowledge  of  the  receiving  party  concern- 
ing the  real  facts,  which  shall  prevent  his  relying  on  and 
being  misled  by  it,  must  be  clearly  and  conclusively  es- 
tablished by  the  evidence.     The  mere  existence  of  oppor* 
tuniHes  for  examination,  or  of  sources  of  information,  is 
not  sufficient,  even  though  by  means  of  these  opportuni- 
ties and  sources,  in  the  absence  of  any  representation  at 
all,  a  constructive  notice  to  the  party  would  be  inferred; 
the  doctrine  of  constructive  notice  does  not  apply  where 
there  has  been  such  a  representation  of  fact.'    If  one 
party — a  vendor,  for  example — claims  that  the  invali- 
dating effects  of  his  misrepresentations  are  obviated,  and 
that  the  purchaser  was  not  misled  by  them,  either  because 
they  were  concerning  patent  defects  in  the  subject-matter, 
or  because  he  was  from  the  outset  acquainted  with  the 
real  facts,  or  because  he  had  made  inquiry,  and  had 

>  If  th«  partiM  do  not  itand  upon  ma  ments  by  Tender  of  land«  m  to  bonn- 

•qnality,  and  one,  having  better  meant  dariea,  title,  etc^  mnj  be  relied  on, 

of  knowledge  than  the  other,  naes  any  thongli  the  vendee  might  have  oon* 

means  to  eonc«d  the  tme  facta,  or  to  snlted  the  records:  Olson  t.  Orton,  28 

divert   the   inquiry  from  them,   the  Minn.  36;  but  see  Anderson  v.  Rai- 

transaotion  thns  procured  would  be  ney,  100  N.  G.  321.    It  is  said,  on  the 

fraudulent:  Mead  v.  Bnnn,  82  N.  Y.  other  hand,  that  grantor  oannot  claim 

275.  to  have  been  misled  by  similar  false 

'  That  is,  the  principle  underlying  statements  on  the  part  of  the  gran- 

the  first  and  second  oases  mentioned  tee,  being  coaclusively  presumra.  to 

Ofile,  in  f  892.  know  the  state  of  his  own  title:  Bob- 

•  Drysdale  v.  Mace,  2  Smale  &  O.  ins  v.  Hope,  67  CaL  493.    See  also 

226,  230.    [It  is  held  that  false  state-  §  810.] 
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thereby  ascertained  tHe  truthi  the  foregoing  qualification 
plainly  applies;  it  is  plainly  incumbent  on  the  vendor  to 
prove  the  alleged  knowledge  of  the  purchaser  by  clear 
and  positive  evidencei  and  not  to  leave  it  a  matter  of 
mere  inference  or  implication;  an  opportunity  or  fneans  of 
obtaining  the  knowledge  is  not  enough.^  The  qualification 
applies  no  less  plainly  to  the  case  where  the  party  receiv- 
ing a  representation  has  given  to  him  an  opportunity  of 
examining  into  the  real  facts,  or  where  his  attention  is 
directed  to  the  sources  of  information.  The  mere  oppor- 
tunity or  the  means  of  investigation  are  not  sufficients 
Undoubtedly,  if  there  had  been  no  representation,  they 
might  or  would  have  put  the  party  upon  an  inquiry,  and 
would,  therefore,  amount  in  law  to  a  constructive  notice  of 
the  facts  which  might  have  been  learned  by  such  inquiry; 
but  the  positive  representation  of  a  fact  cannot  be  coun- 
teracted by  such  implication.  It  must  be  shown  that  the 
party  proceeded,  in  some  measure,  to  avail  himself  of  the 
opportunity, — that  he  took  some  steps  in  making  an  in- 
dependent investigation, — so  that,  although  his  examina- 
tion might  not  have  been  complete  and  successful,  yet  be 
must  be  charged  with  the  knowledge  he  would  have  ac- 
quired by  means  of  a  thorough  investigation.  In  other 
words,  it  must  appear  that,  through  the  opportunity  and 

'  Price  T.  MacanUy,  2  De  Gtex,  M.  &  ie  shown  dearlf  to  have  had  i^formaiiom 

O.  339,  346,  per  Knight  Bmoe,  L.  J. :  of  the  real  ctate  of  the  facte  commani- 

"SnpposiDgy   however,   that  the  de-  cated  to  his  mind.**    See  alao  Wiboa 

fendant  [a  purchaser]    had   actually  t.  Short,  6  Hare,  366.  37S;  D^er  ▼. 

known  at  the  time  of  the  purchase  Hargrave,   10  Vee.   605;   Himrina  ▼• 

what  were  the  real  state  and  condi-  Samels,  2  Johns,  k  H.  460;  nametk 

tion  ol  the  subjeot-matter  of  the  con-  v.  Baker,  L.  R.  20  Eq.  50;  Rawlins  ▼. 

tracts  it  may  be  that  he  would  not  bo  Wickham,  3  De  Gez  &  J.  804^  Sli 

entitled  to  complain.    But  in  order  to  81S-320;  Attwood  t.  Small,  6  Clark  4 

enable  a  vendor  to  avail  himself  of  F.  232;  Smith  ▼•  Beese  Bivar  Co.» 

that  defense  in  such  a  case,  he  muti  Ii.  R.  2  £q.  264;  Conybeare  t.  New 

show  very  ckarhi  that  the  purchaser  Brunswick  etc.  Co.,  1  De  Gex,  F.  4 

knew  that  to  be  untrue  which  was  J.  578;  9  H.  L.  Gas.  711;  Kisch  ▼• 

represented  to  him  as  true;  for  no  Cent  R'y  of  Venezuela,  3  De  Gez,  h 

man  can  be  heard  to  say  that  he  is  to  &  S.  122;  L.  R.  2  H.  L.  90, 125.    [See 

be  assumed  not  to  have  spoken  the  Redgrate  ▼.  Hurd,  20  Oh.  Div.  1,  and 

truth.  .  •  •  •  It  is  said  that  subse-  especially  the  remarks  of  Jessel,  K. 

quenUy  he  had  such  noties  as  mighi  R.,  at  p.  21;  Hicks  v.  Stevens,  ISI 

^w  M  JUm  to  asoertain  how  the  facte  Bl  136;  Bank  of  Woodland  v.  Hiatl» 

stood.    Thal^  however,  is  not  sufficient  58  CaL  234|  Wentnl  v.  8hiili^  78  OL 

in  a  case  of  misreprssentetion;  kt  snusi  221.] 
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means  of  inquiry,  he  received  some  information  concern- 
ing the  actual  facts,  so  that,  from  considerations  of  ex- 
pediency, he  should  not  be  allowed  to  allege  his  failure 
to  obtain  all  the  knowledge  which  he  might  have  ac- 
quiredJ 

Price  ▼.  Macanlay,  2  De  Gez,  M.  k  nection,  the  case  of  Redgrave  t.  Hurd, 
6.  339,  346;  Oibeon  ▼.  D'Este,  2  Tounge  20  Ch.  Div.  1.   The  decision  of  Foj,  J., 
&  C  Ch.  642,  672;  the  great  case  of  in  that  case  was  reversed  by  the  court 
Attwood  V.  Small,  6  Clark  &  F.  2.^2,  of  appeal  on  review  of  the  evidence, 
weU   illnstrates    this   position.     The  Baggallay,  L.  J.,   remarking  (p.   23) 
vendors   of  the  works  made  certain  that  the  investigation  *'  was  of  a  mo^ti 
positive     representations    concerning  cursory  character,   which  oonld    not 
the  property.     The  mere  fact  that  the  have  enabled  the  defendant  to  ascer- 
vendeea  could  have  visited  the  works,  tain  the  truth  or  the  falsity  of  the  rep- 
aad  by  a  personal  examination  have  reeentation  that   had    been    made." 
asoertained  all  the  facts  for  themselves,  Attwood    v.   Small,   6    Clark    k    F. 
would  not  lessen  the  effect  of  this  rep-  232,   which  was  relied  upon    by  the 
resentation.     Even  had  the  vendors  oonrt  below,  was  considered  and  ex- 
invited  the  purchasers  to  come,  given  plained  by  Jessel,    M.   R.,  who  con- 
ihem  an  express  opportunity  to  in ves-  dudes    (p.  17):   "In  no  way,   as   it 
tigate,  directed  their  attention  to  this  appears    to    me,    does    the    decision, 
means  of  verification,  etc.,  this  would  or  any  of  the  grounds  of  decision,  in 
not  hare  altered  the  result.    The  ven-  Attwood  v.  Small,  support  the  propo- 
dees  would  have  had  a  right  to  say:  sition  that  it  is  a  good  defense  to  an 
"  No,  yoa  have  made  a  statement  con-  action  for  rescission  of  a  contract  on 
ceming  an   existing  condition  of  fact  the  ground   of    fraud  that  the  man 
which  is  all  within  your  own  knowl-  who  comes  to  set  aside  the  contract 
ed^e;  tme,  we  can  come  and  verify  inquired  to  a  certain  extent,  but  did 
this  statement  for  ourselves,  but  we  it    carelessly    and    inefficiently,    and 
are  willing  to  rely  on  your  re^resenta-  would,  if  he  had  used  reaaonable  dili- 
tion    and    oomplete    the   purchase."  gence,  have  discovered  the  fraud."] 
Had  they  done  so,  they  would  have  It  is  also  decided  in  several  cases, 
been  justified  in  doing  it,  and  could  that  where   a  vendor  makes  untrue 
have  reeeinded  the  contract.  But  they  statements  respecting  a  lease,  —  re- 
did not  do  sOb     They  acted  on  the  op-  specting  its  covenants  and  provisions, 
portnnity ;  they  avuled  themselves  of  — -  flklthough  the  law  would  charge  the 
the  means;  they  took  some  steps  in  vendee  with  constructive  notice    of 
making  an  investigation,  and  thus  some  what  these  oovenants,  etc.,  are,  yet 
information  as  to  the  true  condition  such  notice  does  not  obviate  the  effects 
of  affiurt  was  communicated  to  their  of  the  false  statements;  the  representa- 
minds.      That  the  investigation  waa  tion  overrides  what  would  otherwise 
not  thorough,  and  the  knowledge  ob-  be  taken  at  law  as  a  knowledge  on  the 
tained  perfect,  was  their  own  fault;  part  of  the  purchaser,  and  he  can  take 
whatever  it  was,  they  relied  on  U,  ahd  advantage  of  it  as  against  the  vendor: 
not  on  the  representation  of  the  ven-  Van    v.  Corpe,   3  M  vine  k  K.  269; 
dors.     Cox  V.  Middleton,  2  Drew.  209,  Flight  v.  Barton,  3  Mylne  k  K.  L'82; 
is  also  illustrative.     A  vendor,  in  ne-  Pope  r,  Oarland,  4  Younge  &  C.  394, 
gotiating  the  sale  of  a  house,  stated  401. 

that  it  was  "substantially  and  well  There  is  no  contradiction  between 

built^"  which  was  false.    Although  the  these  conclusions  and  the  rules  stated 

vendee   could    very    easily   have  in-  in  the  two  preceding  paragraphs  (§§ 

■peeted  the  house,  and  examined  for  893,  894).     The  question   is.  Did  the 

himself  how  it  was  built,  he  was  not  party  rely  on  the  representation,  or 

obliged  to  do  so,  and  did  not,  and  it  on  hb  own  knowledge?    To  obviate 

^as  held  that  this  opportunity  which  the  effect  of  the  representation,  it  must 

he  had  did  not  impair  the  effect  of  the  be  clearly  and  conclusively  shown  that 

ttisrepresentatioQ.     [See,  in  this  con-  he  relied  on  fiis  own  knowUdgu    Thia 
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8  896.    Words  of  General  Caution. — The  rale  that  some 
independent  knowledge  of  the  true  facts  must  be  brought 
home  to  the  party  receiving  such  a  representation,  in  or- 
der to  counteract  its  effects  in  misleading  him,  and  to 
prevent  his  reliance  upon  it,  is  of  wide  application. 
Nothing  done  by  the  party  making  the  statement^  and 
no  extrinsic  circumstances,  will  avail,  unless  they  clearly 
lead  to  the  conclusion  that  the  transaction  was  concluded 
upon  the  strength  of  information,  or  substantial  gprounds 
for  forming  a  judgment,  other  than  the  representation 
itself.    A  positive  representation  of  fact  cannot  be  ob- 
viated by  any  general  statement  of  the  party  making  it, 
or  by  any  extrinsic  circumstances  which  merely  admit 
of  or  warrant  an  inference  contrary  to  the  representation, 
even  though  of  themselves  such  statements  or  such  cir- 
cumstances might  be  sufficient  to  put  the  other  party 
upon  the  inquiry.    This  is  simply  another  application  of 
the  principle  that  the  right  of  a  party  receiving  a  rep- 
resentation to  rely  upon  it  cannot  be  taken  away  or  inter- 
fered with  by  inference  or  implication.^    If,  therefore, 
the  party  accompanies  or  follows  his  misrepresentation 
by  words  of  general  caution,  or  by  advice  to  the  other 
that  he  consult  his  friends  or  professional  advisers  before 
concluding  the  agreement,  he  does  not  thereby  counter- 

the  general  doctrine  and  the  <^nalifioa-  statements  have  not  misled,  beoMSi 

tion  both  demand.     But  neither   of  the  defects  were  patent^  or  beoMSi 

them  requires  that  this  knowledc^e  be  the  buyer  was,  from  the  oatset^  a^ 

perfect*   complete,   accurate.     Where  quainted  with  all  the  facts,  there  it  is 

there  is  an  opportunity  or  means  of  tne  completeness  and  accuracy  of  the 

examination,  the  party  may  decline  to  purchaser's  knowledge    ilone    whiek 

nse  it,  for  he  has  a  right  to  rely  on  the  Obunteracts  the  effect  of  the  repressn- 

representation  of  fact,  and  to  remain  tation  and  shows  that  it  was  not  relied 

Eersonally  in  iterance.  If,  however,  upon  and  did  not  mislead;  in  such 
e  takes  steps  in  an  investigation,  and  case,  therefore,  it  must  be  shown  that 
thus  obtains  some  independent  knowl-  the  purchaser's  knowledge  of  all  the 
edge,  and  afterwards  concludes  the  material  facts  covered  by  the  misrep- 
agreement,  he  must  be  assumed  to  resentation  was  full,  accorate,  and 
have  concluded  it  upon  the  strength  perfect.  The  vital  question  in  each 
of  that  acauired  knowledge,  however  case,  however,  is,  Did  the  party  re- 
partial  ana  deceptive,  and  not  upon  ceiving  the  representation  rely  upon  it 
the  representation.  Where,  how-  in  concluding  the  agreement  or  other 
ever,  there  is  no  investigation  made  transaction?  or  did  he  rely  upon  his 
after  the  representation,  in  order  to  own  knowledge? 
test  it,  but  tne  vendor  claims  that  his        '  Wilson  v.  Short,  6  Hare,  366,  877. 
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act  any  effect  open  the  transaction  which  his  untrue 
statement  would  otherwise  produce.^  Nor  does  even  the 
sale  of  a  thing  '^  with  all  its  faults ''  render  a  contract 
valid  which  might  otherwise  he  impeached  or  defeated 
by  means  of  the  vendor's  representations.' 

S  897.  Prompt  Disaffirmance  Necessary. — All  these 
considerations  as  to  the  nature  of  misrepresentations  re- 
quire great  punctuality  and  promptness  of  action  hy  the 
deceived  party  upon  his  discovery  of  the  fraud.  The 
person  who  has  been  misled  is  required,  as  soon  as  he 
learns  the  truth,  with  all  reasonable  diligence  to  disaffirm 
the  contract,  or  abandon  the  transaction,  and  give  the 
other  party  an  opportunity  of  rescinding  it,  and  of  re« 

'  Rayn*]]  ▼.  Sprye,  1  Da  Oez,  M.  k  446,  note.    Th«  om6  of  Harrtt  v.  Kem- 

Q.  660,  700.  710,  per  Lord  Cranworth;  ble,  1  Sim.  Ill,  120,  6  Bligh,  N.  S.,  790^ 

Dobell  ▼.  SteTeni,  8  Barn.  &  0.  628,  which  came  before  Sir  John  Leach,  li. 

625;  Preaoott  t.  Wright,  4  Gray,  461;  R.,Lord  Chancellor  L7ndhnret,and  the 

Rnssell  t.  Branham,  S  Blaokf.   277;  honee  of  lords,  ie  a  Tery  instmotiTe  die* 

[Hickfl  T.  StcTena,  121  IlL  186.]  In  the  eneeion  of  the  doctrine  oonoeminff  mie- 

often  quoted  caae  of  Reynell  t.  Sprye,  repreaentations  in  meet  of  its  phasee. 

lDeC}ez,M.ftO.  660^  Lord  Cranworth,  A  contract  relating  to  a  theater  was 

in  answer  to  the  objection  that  Rejmell  made  between  the  joint  owners  of  it^ 

was  cautioned  by  Sprye,  and  was  neg[li«  for  a  sale  of  the  share  of  one  to  the 

gentin  not  consulting  his  adviiers,  said:  other.     It  was  claimed  that  misrepre* 

**  No  such  question  can  arise  in  a  case  sentations  had  been  made  as  to  the 

like  the  present^  where  one  contract-  profits.    These   representations  were 

ing  party  has  intentionally  misled  the  based  upon  the  Mwks  of    accounts, 

other,  by  describing  his  rights  as  being  which  were  open  to  both  parties,,  and 

different  from  what  he    knew  them  were  justified  by  the  accounts  as  they 

really  to  be.     In  such  a  oase  it  is  no  appeared    on    the    books.     Sir   John 

answer  to  the  charge  of  imputed  fraud  Leach,  for  these  reasons,  held  against 

to  say  that  the  party  alleged  to  be  the  claim,  and  decided  that  the  repre- 

guiltv  of  it  recommended  the  other  sentations  did  not  avoid  the  oontract. 

to  take  advice,  or  even  put  into  his  This  decision  was  beyond  all  doubt 

hands  the  means  of  diacovering  the  right,   if  the  premiaea  of  fact  were 

trnth.     However  negligent  the  party  correct.     Lord    Lyndhurat   and    the 

may  have  been  to  whom  the  incorrect  house  of  lorda,  conaidering  that  the 

atatement  has  been  made,  yet  that  ia  agreement   was    nnqueationably  pro- 

a  matter  affording  no  ground  of  de-  cured    by    the    repreaentationa,    and 

fenae  to  the  other.     No  roan  can  com-  that  they  were  made  for  the  purpose 

plain  that  another  has  too  implicitly  of  obtaining  it,  found  aa  a  fact  that 

relied  on  the  truth  of  what  he  haa  the  accounta  were  not  equally  plain 

himself  atated."  to  both  parties;  on  the  contrary,  they 

'  Where  thia  condition  ia  a  part  of  were  purposely  kept  in  auch  a  manner 

the  agreement,   the  purchaser    must  that  the  party  not  familiar  with  them 

take   the  subject-matter  with  all  its  could  not  get  at  their  real  condition 

defects,  patent  or  latent;  but  the  ven-  and  ascertain  the   true  state  of    the 

dor  is  not  protected  against  his  false  business  without  the  aid  of  an  expert 

representations:   Schneider  v.  Heath,  accountant.     They  therefore  held  that 

:i  Camp.  606;  Early  v.  Garrett,  9  Bam.  the  party  had   been  misled,  and  the 

ft  C.  928;  Spriugwell  v.  Allen,  2  East,  contract  was  rescinded. 
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storing  both  of  them  to  their  original  position.  He  is 
not  allowed  to  go  on  and  derive  all  possible  benefits  from 
the  transaction,  and  then  claim  to  be  relieved  from  his 
own  obligations  by  a  rescission  or  a  refusal  to  perform  oa 
his  own  part.  If  after  discovering  the  untruth  of  the 
representations^  he  conducts  himself  with  reference  to 
the  transaction  as  though  it  were  still  subsisting  and 
binding,  he  thereby  waives  all  benefit  of  and  relief  from 
the  misrepresentations.^ 

§  898.  VI.  llateriality  of  the  lUsrepreBentation.  — 
The  last  element  of  a  misrepresentation,  in  order  that  it 
may  be  the  ground  for  any  relief,  affirmative  or  defens- 
ive, in  equity  or  at  law,  is  its  materiality.  The  statement 
of  facts  of  which  it  consists  must  not  only  be  relied  upon 
as  an  inducement  to  some  action,  but  it  must  also  be  so 
material  to  the  interests  of  the  party  thus  relying  and 
acting  upon  it,  that  he  is  pecuniarily  prejudiced  by  its 
falsity,  is  placed  in  a  worse  position  than  he  otherwise 
would  have  been.  The  party  must  suffer  some  pecuniary 
loss  or  injury  as  the  natural  consequence  of  the  conduct 
induced  by  the  misrepresentation.  In  short,  the  repre- 
sentation must  be  so  material  that  its  falsity  renders  it 
unconscientious  in  the  person  making  it  to  enforce  the 
agreement  or  other  transaction  which  it  has  caused. 
Fraud  without  resulting  pecuniary  damage  is  not  a 
ground  for  the  exercise  of  remedial  jurisdiction,  equita- 
ble or  legal;  courts  of  justice  do  not  act  as  mere  tribunals 

^  See  eases  ante,  under  §§  817-820,  2  Barb.  37;  Masson's  Appeal,  70  Pa. 

as  to  effects  of  acquiescence  and  de-  St.   26,   29;    Anthony  v.  Leftwicli,  3 

lay;  [also  pM^  §  917.]   Vigors  v.  Pike,  Hand.    258;    McCorkle  ▼.   Brown,  9 

8  Clark  &  F.  502,  630,  per  Lord   Cot-  Sinede8&  M.  167;  Gibbs  v.  Champion, 

tenham;  Whitney  t.  Allaire,  4  Denio,  3  Ohio,  335;  Pratt  ▼.  Carroll,  SCranch, 

554  (when  a  partv,  after  the  making  471;  McMichael  ▼.  Kilmer,  76  N.  Y. 

a  contract,  but  before  its  performance,  36,  46;  Schiffer  v.  Dietz,  83  N.  Y.  300; 

discovers  the  fraud  of  the  other,  and  Vernol  ▼.  Vernol,  63  N.  Y.  45;  Van 

still  goes  on  and  performs  his  part,  he  Liew  v.  Johnson,  4  Hun,  415;  Parsons 

is  thereby  precluded  from  the  equita-  v.  Hughes,   9  Paige,  591;  Bassett  v. 

ble  remedy  of  cancellation,  and  also  Brown,   105   Mass.  551;  Northrop  ▼• 

from   the  remedy  of  recovering  back  Bushnell,  38  Conn.  498;  Bobb  v.  Wood- 

the  consideration,  but  not   from   the  ward,  50  Mo.  95;  [Acer  v.  Hotchkiss, 

legal  remedy  of  damages   for  deceit);  97  N.  Y.  395;  Merill  T.  Wilson,  66 

Woodcock  V.  Bonnet,!  Cow.  711;  13  Mich.  232.] 
Am.  Dec  56S;  Voorhees  v.  De  Meyer, 
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of  conscience  to  enforce  duties  which  are  purely  moral.^ 
If  any  pecuniary  loss  is  shown  to  have  resulted,  the  court 
will  not  inquire  into  the  extent  of  the  injury;  it  is  suffi- 
cient if  the  party  misled  has  been  very  slightly  preju- 
diced, if  the  amount  is  at  all  appreciable.' 

§  899.  Effects  of  a  misrepresentation.  —  Having  thus 
described  the  elements  of  a  fraudulent  misrepresentation 
in  equity,  I  will  add,  in  order  to  complete  the  account,  a 
brief  statement  of  its  effects  upon  the  rights  of  the  de- 
frauded, and  the  duties  of  the  defrauding  party.  Wher. 
ever  an  agreement  or  other  like  transaction  has  been 

'FellowesT.  Lord  Owydyr,  1  Sim.  no  defense.  In  WaesthoffT.  Seymour, 
63;  1  Rom.  &  M.  83;  Slim ▼.  Croucher,  22  N.  Y.  Bq.  66,  the  vendor,  in  the 
1  De  Gex,  F.  ft  J.  518;  Flint  t.  Woodin,  negotiation  which  led  to  a  eontract  for 
9  Hare,  618;  Polhill  v.  Walter,  3  Barn,  the  sale  of  land,  faUely  represented 
ft  Adol.  114;  Clarke  v.  White,  12  Pet.  to  the  vendee  that  a  certain  alley  on 
178;  Wells  ▼.  Waterhouse,  22  Me.  131;  the  premises  was  only  a  private  right 
Taylor  v.  Guest,  58  K.  Y.  262;  Wuest-  of  waj^  belonging  to  a  few  persons 
hoff  T.  Seymonr,  22  N.  J.  Eq.  66;  only;  in  fact,  it  was  a  pnblic  alley,  a 
Marr's  Appeal,  78  Pa.  St.  66;  Ab-  public  highway.  This  false  represen- 
bey  T.  I>ewey,  25  Pa.  St.  413;  tation  bemg  set  up  as  a  defense  in  a 
liindsey  v.  Lindsey,  34  Miss.  432;  snit  for  a  specific  performance,  the 
Branham  v.  Record,  42  Ind.  181;  court  held  that  it  was  immaterial ;  that 
Rosen  v.  Higgins,  57  111.  244;  WoUs  it  worked  no  material  injury  to  the 
y.  Millet,  23  Wis.  64;  Morrison  defendant,  since  his  rights  of  property 
▼.  Lods,  39Ca1.  381 ;  Bartlett  v.  Blaine,  were  substantially  the  same  in  either 
83  m  25;  25  Am.  Rep.  346;  McShane  case.  With  great  deference  to  the 
V.  Hazlehurst,  50  Md.  107;  Bennett  v.  judgment  of  so  able  a  court,  this  de- 
Jndson,  21 N.  Y.  238.  [See  also  §§  879,  cision  cannot,  in  my  opinion,  be 
890;  Seeley  v.  Reed,  25  Fed.  Rep.  365;  supported  on  principle.  The  pnblic 
Marsh  v.  Cook,  32  N.  J.  Eq.  262;  easement  was  certainly  a  far  greater 
Reay  v.  Butler,  69  Cal.  580;  Marriner  encumbrance,  and  more  detrimental 
▼•  Dennison,  78  Cal.  202.]  Fellowes  tothepecuniary  value  of  the  premises, 
V.  Lord  Gwydyr,  1  Sim.  63,  1  Russ.  than  a  private  easement  in  favor  of  a 
ft  M.  83,  is  a  very  instructive  few  speciHed  persons  would  have  been, 
case.  The  defendant,  as  vendee,  en-  One  fact  is  a  test  of  the  difference, 
tered  into  a  contract  of  purchase,  as  The  purchaser  might  be  able,  by  ne* 
he  supposed,  with  one  B,  through  gotiation  with  the  few  persons  en* 
the  active  instrumentality  of  A,  who  titled,  to  extinguish  their  eanement, 
falsely  represented  himself  as  an  agent  but  he  could  not,  by  any  private  pro- 
for  B.  It  turned  out  that  A  was  the  ceeding  or  negotiation,  extinguish  the 
real  party  in  interest,  and  he  sought  public  easement  of  the  highway. 
to  enforce  the  contract.  The  misrep-  Again,  the  private  easement  would  be 
resentation  was  set  up  as  a  defense,  lost  by  non-user  for  a  specified  period; 
There  was  nothing  proved  from  which  if  the  public  easement  could  be  de- 
it  could  be  inferred  that  the  defendant  stroyed  at  all  in  this  manner,  it  would 
would  not  have  made  the  same  con-  require  a  much  longer  time.  It  should 
tract,  on  the  same  terms,  with  A  be  remembered  that  if  any  pecuniary 
himself;  nor  was  it  shown  that  he  had  loss  results  from  the  misrepresenta- 
sostained  any  loss,  damage,  or  incon-  tion,  the  quantum  of  it  is  immaterial. 
venience  from  the  false  statements.  '  Cad  man  v.  Horner,  18  Ves.  10/ 
The  court  therefore  held  the  misrepre-  Smith  v.  Kay,  7  H.  L.  Cas.  750^ 
■entations  to  be  immaterial,  and  to  be  775. 
2  Eu.  Joa.^80 
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procured  by  means  of  a  material  fraudulent  misrepresen- 
tation by  one  of  the  parties,  the  other  has  an  election  of 
equitable  remedies.  The  injured  party  may,  at  his  option, 
compel  the  fraudulent  party  to  make  good  his  representap 
tion  —  that  is,  to  carry  it  into  operation  in  the  nature  of  a 
specific  performance  —  when  it  is  of  such  a  nature  that  it 
can  be  thus  performed;  or  he  may  rescind  the  agreement, 
and  procure  the  transaction  to  be  completely  canceled 
and  set  aside.^  Such  a  fraudulent  misrepresentation, 
even  though  it  relates  only  to  a  portion  of  a  contract, 
furnishes  a  complete  defense  to  an  enforcement  of  the 
whole  agreement.  The  fraudulent  party  will  not  be  per- 
mitted,  against  the  objection  of  the  other,  to  waive  that 
particular  portion  with  which  the  false  statement  is 
concerned,  and  to  obtain  a  specific  performance  of  the 
remainder.'  A  material  misstatement  of  fact,  made  in- 
nocently, and  therefore  not  fraudulent,  if  it  relates  to  the 
substantial  terms  of  the  agreement,  to  its  very  essence, 
will  also  constitute  a  complete  defense  to  the  specific  exe- 
cution of  the  contract,  although  it  may  not  be  a  sufficient 

BAwlins  ▼•  Wickham,  3  De  Gex  k  auxiliary  relief  may  be  neoenary  to 

J.    304,   321,   322;  Clermont  v.  Taa-  render  these  remedies  completely  ef- 

burgh,  1  Jacob  AW.  112;  Edwards  v.  fective.      ThoB  when  a  person    has 

McLeay,  2  Swanst.  287;  Coop.  t.  Eld.  through  fraud  obtained  the  legal  title 

308;  Pnlsford  ▼.  Richards,  17  Beav.  87,  to  land  or  other  property,  equity  coo- 

95;  Att*y-Gen.  v.  Kay,  L.  R.  9  Ch.  397;  stautly  treats  him  as  a  trustee  for  the 

Pearson  v.  Morgan,  2  Brown  Ch.  388;  one  equitably  entitled,  and  henoe  has 

Evans  ▼.  Bicknell,  6  Ves.  174;  Savery  sprung  the  doctrine  of  conatructiTe 

V.  King,  6  H.  L.  Cas.  627;  Western  trusts.     The  court  will  also  grant  an 

Bank  v.  Addie,  L.  R.  1  H.  L.  S.  145,  injunction  to  restrain  the  fraudulent 

162;  McFerran  v.  Taylor,  3  Crauch,  party  from  disposing  of  the  property, 

269;  Neblett  ▼.  Macfarland,  92  U.  S.  or  from  enforcing  an  executory  ood- 

101;GrymesT.  Sanders,  93  U.S.  55,  62;  tract  or  even  a  judgment  obtained  by 

Bacon  v.  Bronson,  7  Johns.  Ch.  194;  fraud,  and  the  like.     [See  §§  221, 914, 

11  Am. Dec.  449;  Neilson  v.  McDonald,  note,  1340,  136.3.] 
6  Johns.  Ch.  201 ;  McCall  v.  Davis,  56        '  Viscount  Clermont  T.  Tasbnrgfa,  1 

Pa.  St  431;  Catling  v.  Newell,  9  Ind.  Jacob  &  W.  112.  119,  per  Sir  Thoroai 

572;  Johnson  V.  Jones,  13  Smedes  &  M.  Pluiner.     The  language  of  the  judge 

580.     [See  also,  as  illustration  of  com-  in  this  case  plainly  describes  a  fraodn* 

palling  the  fraudulent  party  to  make  lent  misrepresentation;  all  his  expres- 

good    his    representations.    Piper  v.  sions  are  utterly  inconsistent  with  an 

Hoard,  107  N.  Y.  73;  1  Am.  St.  Rep.  innocent   though   untrue   misdeserip- 

785.]    Courts  of  equity  in  administer-  tion  or  other  misstatement.     See  also 

ing  these    two    principal    remedies,  Cadman  v.  Homer,  18  Ves.  10;  Boyo- 

viz.,  either  cancellation  or  compelling  ton  v.  Hacelboom,  14  Allen,  107;  93 

a  party  to  make  good  his  representa-  Am.   Dec   738;  Thompson  T«  Todt  I 

tion  by  a  specific  performance,    will  Pet.  C.  G.  380. 
also  grant  whatever    additional  and 
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ground  for  any  affirmative  relief.*  On  the  other  hand, 
where  the  misrepreeentation,  though  material  and  untrue, 
Ib  innocent,  made  in  a  bona  fide  helief  of  its  truth,  and 
therefore  not  fraudulent,  and  it  relates  to  or  concerns 
some  portion  only  of  the  contract,  it  is  not  necessarily 
nor  generally  a  complete  defense  to  the  enforcement  of 
the  contract.  Under  such  circumstances,  there  is  no  rule 
of  equity  which  prevents  a  partial  enforcement  of  a  con- 
tract which  is  divisible,  or  the  specific  execution  of  it  with 
compensation  in  respect  of  its  portions,  incidents,  or  fea- 
tures which  does  not  correspond  with  the  description.' 
The  destructive  effect  of  fraud  upon  any  contract,  convey- 
ance, or  other  transaction  is  so  essential  and  far-reaching 
that  no  person,  however  free  from  any  participation  in 
the  fraud,  can  avail  himself  of  what  has  been  obtained  by 
the  fraud  of  another,  unless  he  is  not  only  innocent,  but 
has  given  some  valuable  consideration.'   Although  the  bur- 

^8m  ante,  f  8S9,  and  cases  cited,  wm  a  misrepreseiitaiionbv  the  Tendon 
For  examples,  where  the  render's  nn-  as  to  a  water  supply,  and  the  vendee 
tme  statement  was  as  to  his  title  to  was  given  the  option  of  either  being 
the  whole  property  contracted  to  be  discharged  entirely  from  the  contract 
sold;  or  where  it  concerned  the  natnre  or  of  completing  it  with  compensation, 
of  the  entire  estate,  as  representins  it  Even  where  the  misrepresentation  is 
to  be  in  fee  when  it  was  leasehold  or  intentional,  and  the  remedy  of  resois* 
for  life;  or  where  it  related  to  some  sion  would  be  granted,  still  Uie  con- 
minor  feature,  but  that  feature  af-  tract  is  voidable,  and  not  void,  and  in 
fected  the  whole  subject-matter  alike,  accordance  with  the  rule  stated  in  the 
In  such  cases  a  partial  enforcement  former  part  of  the  above  paragraph, 
with  compensation  would  plainly  be  the  injured  party  may  waive  his  right 
impossible.  to  a  complete  defeat,  and  may  insist 

*  AU  the  numerous  instances  of  a  on  a  partial  specific  performance  with 
specific  performance  with  compensa*  compensation  for  the  defect,  unless 
tion  or  abatement  from  the  price  on  the  case  is  such  as  furnishes  no  foun- 
account  of  some  partial  failure  of  the  dation  for  estimatins  the  amount  of 
subject-matter  to  agree  with  the  de-  the  compensation.  See  idso  Pratt  v. 
scrip  tion  are  illustrations  and  proofs  Carroll,  S  Granoh,  471;  Voorhees  ▼.  De 
of  the  statement  in  the  text.  In  Meyer,  2  Barb.  37;  Woodcock  v.  Ben- 
Powell  T.  Elliott,  L.  R.  10  Oh.  424,  net,  1  Cow.  711;  13  Am.  Dea  568; 
the  vendors  of  a  large  coal  mine  made  Masson's  Appeal,  70  Pa.  St.  26,  29; 
misrepresentations  ssto  the  net  in-  Anthony  v.  Leftwich,  3  Rand.  236, 
some,  and  a  specific  execution  with  a  258;  McCorkle  v.  Brown,  9  Smedes 
deduction  from  the  agreed  price  wss  &  M.  167;  Gibbs  v.  Champion,  3  Ohio 
decreed.  In  Whittemore  t.  Whitte-  335;  [McMnllin's  AdmV  t.  Sanders,  79 
more,  L.  R.  8  Eq.  603,  there  was   a  Va.  366,  365.] 

serious,  but  not  intentional,  misrepre-        *  Scholefield  v.  Templer,  4  De  €tex 

sentation  as  to  the  amount  of  land.  A;     J.     429,    433,     per     Campbell^ 

and    the    agreement    was    enforced  L.    C;    Topham   ▼.    Duke   of  Port- 

against  the  vendee  with  a  correspond-  land,  1  De  Gex,  J.  St  S.  617,  669,  per 

ing  abatement.     In  Leyland  v.  Illing-  Turner,  L.  J. :  ''I  take  it  to  be  clear 

worthy  2  De  Gex,  F.  &  J.  248,  there  that  no  person,  however  innocent  ha 
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den  of  the  fraud  thus  passes  by  transfer  even  to  an  inno- 
cent person,  the  right  to  relief,  it  seems,  does  not  neces- 
sarily pass  in  the  same  manner.    The  general  rule  that  a 
misrepresentation  must  be  relied  upon  by  the  party  receiv- 
ing it,  in  order  that  it  may  be  a  sufficient  ground  for  im- 
peaching or  defeating  a  contract,  extends  to  the  assign- 
ment of  an  agreement  which,  aa  between  the  original 
parties,  is  affected  by  a  misrepresentation.    If  a  contract 
between  A  and  B,  voidable  at  the  instance  of  B  on  ac- 
count of  A's  misrepresentation  made  to  him  in  procuring 
it,  is  assigned  by  B  to  a  third  person,  C,  who  is  in  no  such 
relations  with  the  original  parties  that  he  is  affected  by 
the  fraud,  and  to  whom  no  false  statements  are  made  in 
obtaining  the  transfer,  the  agreement  thus  assigned,  if 
otherwise  binding  upon  him,  would  be  valid  against  G;  at 
least  its  enforcement  against  him  would  not  be  hindered 
by  A's  original  misrepresentations,  since  he  had  not  acted 
upon  their  faith  and  credit.^ 

§  900.  Second.  Fraudulent  Concealments. — A  failure 
to  disclose  some  material  fact  affecting  the  subject-matter, 
however  unintentional  and  blameless,  may  be  and  often 
is  a'  sufficient  ground  to  defeat  the  specific  performance 
of  a  contract,  since  that  particular  relief  is  only  granted 
when  it  is  just  and  equitable  to  both  parties.  Such  a  fail- 
ure to  disclose  would  not  be  fraudulent;  the  term  '*  con- 
cealment'' does  not  strictly  apply  to  it;  and  it  is  only  of 
fraudulent  concealments  we  are  now  to  speak,  as  one  of 
the  two  main  divisions  of  actual  fraud.  Fraudulent  con- 
may  himielf  be,  can,  where  there  is  no  and  can  be  taken  advantage  of  only  by 
▼aluable  consideration,  derive  a  title  the  person  defrauded,  his  reprasenta* 
nnderthe  fmnd  o£  another":  Hague-  tives  and  privies;  the  rignt  to  a 
nin  V.  Baseley,  14  Ves.  273;  Russell  v.  remedy  is  personal:  Harris  v.  KembU, 
Jackson,  10  Hare,  204,  212;  Bowen  v.  6  Bligh,  N.  S.,  780,  761.  The  prop- 
Evans,  2  H.  L.  Gas.  259;  Goddard  v.  osition  of  the  text  assumes  that  the 
Carlisle,  9  Price,  169;  Vane  v.  Vane,  contract  alone  is  assigned.  If  a  cause 
L.  R.  8  Ch.  883.  [See  also  §  918.]  of  action  on  account  of  the  fraud  has 
Hiis  is  the  converse  of  the  rule  that  a  accrued  in  B's  favor,  and  that  is  ex- 
bona  fide  purchaser  for  a  valuable  con-  pressly  aasi^ed  to  0  with  the  con- 
sideration may  acquire  a  title  free  from  tract,  —  which  is  permissible  under 
an  equity  arising  out  of  a  prior  fraud,     modern    legislation  in  many  of   the 

'  Smith  V.  Clarke,  12  Ves.  477, 484.    states,  —  the  result  would  be  diffsr- 
Fraud  only  renders  contracts  voidable,     ent. 
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cealment  implies  knowledge  and  intention.  Although 
there  are  some  species  of  fraudulent  misrepresentations! 
as  has  been  shown,  without  these  qualitieSi  it  is  hardly 
possible  to  cgnceive  of  a  fraudulent  concealment  without 
a  knowledge  of  the  fact  suppressed  possessed  by  the  party, 
and  an  intention  not  to  disclose  such  fact. 

§  901.  Oeneral  Doctrine — Duty  to  Disclose.  —  The 
general  doctrine  with  respect  to  concealment  as  a  form  of 
actual  fraud,  and  as  distinguished  from  those  analogous 
violations  of  fiduciary  duty  which  do  not  constitute  actual 
fraud,  but  may  be  included  within  the  term  "  constructive 
fraud/'  may  be  stated  as  follows:  If  either  party  to  a  trans* 
action  conceals  some  fact  which  is  material,  which  is 
within  his  own  knowledge,  and  tohieh  it  U  hU  duty  to  di9» 
dosef  he  is  guilty  of  actual  fraud.^    It  is  very  difficult  to 

1  GibflOB  T.  D'Este.  2  Yoange  ft  C.  t.  Bates,  2  Bibb,  47;  4  Am.  Deo.  677| 

Ch.  642;  Wilder.  Gibson,  1  H.  L.  Cas.  Rawdon  r.  Blatohford,  1  Sand.  344; 

606;  Edwards  r.  MoLeay,  2  Swanst.  Holmes's  Appeal,  77  Fa.  St  60;Swimm 

287;  Coop.  308;  Fox  t.  Maokreth,  2  ▼.  Bush,  23  Mich.  99;  Snelson  v.  Frank* 

Brown  Ch.  400,  420;  PhilUps  t.  Horn-  lin,  6  Mnni  210;  MoNiel  ▼.  Baird,  6 

fray,  L.  B.  0  Ch.  770;  Baskcomb  r.  Mnnf.  316;  Emm<ms  ▼.  Moore,  86  UL 

Beckwith,  L.  B^  8  Eq.  100;  Denny  ▼.  304;  Dameron  ▼.  Jamison,  4  Ma  App. 

Hancock,  L.  B.  6  Ch.  1;  Haywood  ▼.  299;  Connelly  v.  Fisher,  8  Tenn.  Ch. 

Cope,  26  BeaT.  140;  Lucas  ▼.  James,  7  382;  Young  ▼.  Hughes,  32  N.  J.  Eq. 

Hare,  410:  Drysdale  r.  Mace,  6  De  Gez,  372;  Howard  ▼.  Gould,  28  Vt.  623;  67 

M.  ft  G.  103;  2  Smale  ft  G.  226;  Dol-  Am.  Dea  728;  Fitisimmons  ▼.  Joslin, 

man  t.  Nokes,  22  Beav.  402;  Bowles  21  Vt  129;  62  Am.  Deo.  46;  Hanson 

▼.  Stewart,  1  Sohoales  ft  L.  209,  224;  Edgerly,   29  N.   H.   343;  Schiffer  r. 

Roddy  T.  Williams,  3  Jones  ft  L.  1;  Diets,  83  N.  T.  300;  McMichael  r. 

Gordon   ▼.   Gordon,  8  Swanst.  400;  Kihner,  76  N.  T.  86,  44;  Dambmann 

Leonard  r.  Leonard,  2  Ball  ft  B  171;  ▼.  Schulting,  76  N.  Y.  66,  61;  Hadley 

Broderiok  r.  Broderick,  1  P.  Wms.  ▼.  Clinton  et&  Co.,  13  Ohio  St.  602; 

240;  Bolt  T.  White,  3  De  Gex,  J.  ft  S.  82  Am.  Deo.  464;  Goninan  ▼.  Stephen- 

.360;  Mackay  r.  Douglas,  L  R.  14  Eq.  son,  24  Wis.  76;  Hastings  ▼.  O^Don- 

106;  Dicconson  r.  Talbot,  L.  R.  6  Ch.  nell,  40Cal.  148;  [Stewart  v.  Wyoming 

32;  Vane  ▼.  Vane,  L  R.  8  Ch.  383;  C.  R.  Co.,  128  U.  S.  383;  People's 

Stanley  t.  Stanley,  L.  R.  7  Ch.  Div.  Bank  v.  Bo^art,  81  N.  Y.  108;  37  Am. 

689;  People's  Bank  r.  Bogart,  81  N.  Y.  Rep.  481;  Wood  ▼.  Amory,  106  N.  Y. 

101;  37  Am.  Rep.  481 ;  Brown  ▼.  Mont-  281;  Whitman  v.  Bowden,  27  S.  C.  63; 

gomenr,  20  N.  Y.  287;  76  Am.  Dec  Griel  ▼.  Lomax,  89  Ala.  420;  Horton 

404;  Ldyingsten  ▼.  Peru  Iron  Co.,  2  v.  Handviel,  41  N.  J.  Eq.  67.]    The 

Paige.  390;  fienoh  t.  Sheldon,  14  Barb,  general  doctrine  was  very  clearly  steted 

66;  Nichols  y.  Pinner,  18  N.  Y.  296;  by  Earl,  J.,  in  Dambmann  ▼.  Schult- 

23  N.  Y.  264;  Hennequin  ▼.  Naylor,  ing,  76  N.  Y.  66,61:  **  The  general  rule 

24  N.  Y.  139;  Hall  t.  Naylor,  18  N.  Y.  is,  that  a  party  engaged  in  a  business 
588;  76  Am.  Dec  269;  Allen  t.  Ad-  transaction  with  another  can  commit 
dington,  7  Wend.  9,  20;  Buik  of  Re-  a  legal  fraud  only  bv  fraudulent  mis- 
public  t.  Baxter,  31  Vt.  101;  Paddock  representetions  of  facts,  or  by  such 
V,  Strobridge,  29  Vt.  470;  Roseman  v.  conduct  or  such  artifice  for  a  nraudu- 
Canoran,  &  Cal.  110,  117;  Drake  ▼.  lent  purpose  as  will  mislead  the  other 
Collins,  6  How.  (Miss.)  253;  Bowman  party  or  throw  him  off  from  his  guard. 
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lay  down  any  general  formula  which  shall  be  more  definite 
than  this,  and  at  the  same  time  accurate.    The  diflScuIty 
consists  in  stating  a  general  rule,  in  harmony  with  decis- 
ions of  authority,  as  to  the  duty  of  either  party  to  disclose 
facts  which  are  within  his  knowledge.     It  is  certain  that 
every  concealment  or  failure  to  disclose  material  facts 
known  to  one  party  is   not  fraud  in  equity  or  at  law, 
whatever  quality  it  may  have  before  the  tribunal  of  the 
individual  conscience.     It  has  never  been  contended,  in 
our  system  of  jurisprudence,  that  a  vendor  in  a  contract 
of  sale  is  bound  to  disclose  all  facts  which,  if  known  by 
the  buyer,  would  prevent  or  tend  to  prevent  him  from 
making  the  purchase.     Much  less  has  it  ever  been  main- 
tained that  the  buyer  is  bound  to  discover  all  facts  known 
to  himself  which  would  enhance  the  value  of  the  article 
sold  or  aflfect  the  conduct  of  the  vendor.     Even  where  the 
buyer  purchases  on  credit,  his  mere  failure  to  disclose  his 
indebtedness,  or  his  embarrassed  financial  condition,  is 
not  necessarily  a  fraudulent  concealment.     The  same  is 
generally  true  of  all  other  species  of  contracts  and  trans- 
actions, except  of  those  species  of  agreements  or  engage- 
ments which  are  in  their  very  essential  nature  intrinsically 
fiduciary,  involving  a  condition  of  absolute  good  faith. 
While  the  decisions  admit  these  propositions,  they  are 
agreed,  on  the  other  hand,  that  it  is  only  silence  which  is 
permitted.     If  in  addition  to  the  party's  silence  there  is 
any  statement,  even  any  word  or  act  on  his  own  part, 

and  thus  cause  him  to  omit  inquiry  or  table  obligation  to  give  full  infonna- 
examination  which  he  would  other-  tion  to  the  other  party,  —  information 
wise  make.  A  party  buying  or  sell-  which  the  other  party  has  a  right,  not 
ing  property,  or  executing  instrn-  merely  in  faro  conscienticB,  but  juris  H 
ments,  must,  by  inquiry  or  examina-  dejure^  to  have,  — then  the  witbhold- 
tion,  gain  all  the  knowledge  he  desires,  ing  snch  information  purposely  may 
He  cannot  proceed  blindly,  omitting  be  a  fraud."  All  of  the  foregoing 
all  inquiry  and  examination,  and  then  oases  show  implicitly,  and  many  of 
oomplain  that  the  other  party  did  not  them  "hold  expressly,  the  oonverse  of 
volunteer  all  the  information  he  had.  the  rule  given  in  the  text;  namely. 
Such  is  the  general  rule.  But  there  that  in  all  transactions,  where  there  ia 
are  exceptions  to  this  rule.  Where  no  legal  or  equitable  duty  to  make  a 
there  is  snch  a  relation  of  tmst  and  disclosure,  the  failure  to  disclose  mate- 
confidence  between  the  parties  that  rial  facta  known  to  one  party  alone  ia 
the  one  is  under  tome  legal  or  equi*  not  a  fraudulent  concealment  by  him. 
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which  tends  affirmatively  to  a  suppression  of  the  truth, 
to  a  covering  up  or  disguising  the  truth,  or  to  a  with- 
drawal or  distraction  of  the  other  party's  attention  or  ob- 
servation from  the  real  facts,  then  the  line  is  overstepped, 
and  the  concealment  becomes  fraudulent.  The  maxim 
is,  Aliud  est  celare^  aXivd  taeereJ 

§  902.  When  Dnty  to  Disclose  Exists.  — Concealment 
becomes  fraudulent  only  when  it  is  the  duty  of  the 
party  having  knowledge  of  the  facts  to  discover  them 
to  the  other;  and  this  brings  back  the  question.  When 
does  such  duty  rest  upon  either  party  to  any  trans- 
action? All  the  instances  in  which  the  duty  exists, 
and  in  which  a  concealment  is  therefore  fraudulent, 
may  be  reduced  to  three  distinct  classes.  These  three 
classes    are,  in  general,  clearly  distinct   and    separate, 

'  In  Tnmer  ▼•  Harvey,  Jacob,  169,    where  the  sheep  were;  went  to  tho 


ficient  to  affect  the  application  of  that  had  found  the  flock;  plaintiff  answered 
principle.  If  a  word  —  a  single  word  that  he  had  not;  defendant  then  re- 
—  be  dropped  which  tends  to  mislead  marked  that  he  *'  supposed  plaintiff 
the  vendor,  that  principle  will  not  be  never  would  find  them,"  and  there- 
allowed  to  operate.*'  See  also  Davies  fore  offered  to  give  plaintiff  ten  dol- 
V.  Cooper,  5  Mylne  ft  C.  270;  Nickley  lars  for  them;  plaintiff  assented,  and 
T.  Thomas,  22  Barb.  652;  Bench  v.  gave  the  defendant  a  bill  of  sale. 
Sheldon,  14  Barb.  66;  Roseman  t.  On  discovering  these  facts,  plaintiff 
Oanovan,  43  CaL  110;  Dambmann  r.  brought  the  suit  to  recover  back  the 
Sohnlting,  75  N.  Y.  55,  61.  sheep  and  rescind  the  sale,  and  the 
Although  a  party  may  keep  absolute  suit  was  sustained.  The  court  said 
silence  and  violate  no  rule  of  law  or  that  the  defendant  might  have  kept 
equity,  yet  if  he  volunteers  to  speak  silence,  but  the  remark  which  he  v^- 
and  to  convey  information  which  may  unteered  was  plainly  designed  to  mis- 
influence  the  conduct  of  the  other  lead  the  plaintiff,  and  was  a  fraudulent 
party,  he  is  bound  to  discover  the  concealment  and  misrepresentation, 
whole  truth.  A  partial  statement  These  cases  were  actions  at  law,  but 
then  becomes  a  fraudulent  conceal-  they  illustrate  the  doctrine  in  equity 
ment,  and  even  amonnts  to  a  false  and  as  well  as  at  law.  [See  idso  Newell  t» 
fraudulent  misrepresentation.  As  il-  Kandall,  32  Minn.  171;  50  Am.  Rep.. 
Instrationa:  In  Kickley  r.  Thomas,  562.  But  it  does  not  follow  that  be- 
22  Barb.  652,  defendant  sold  a  horse  cause  information  on  some  material 
to  the  plaintifl^  knowing  that  it  was  points  is  offered,  or  is  given  on  re- 
balky  by  habit  and  bM  repeatedly  quests  by  a  purchaser  from  a  court  of 
balked.  He  told  the  plaintiff  that  chancery,  that  it  must  therefore  be- 
the  horse  **baOted  onre,  and  vfcu  given  on  all  others  as  to  which  it  is 
whkfped  flip  and  wenL"  This  was  held  neither  offered  or  re(}uested,  and  con- 
to  be  a  fraudulent  concealment.  In  ceming  which  there  is  no  implied  rep- 
Beuch  V.  Sheldon,  14  Barb.  66,  nlain-  resentation  in  what  is  actually  stated: 
tiff  had  lost  a  floc^  of  aheep,  and  had  Coaks  v.  Bos  well,  11  App.  Cas.  (EL  L.) 
searched  for  them  several  days  with-  232,  reversing  27  Cb.  Div.  424,  and 
oat  success.     Defendant    discovered  restoring  23  Oh.  Div.  302.] 
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although  their  boundaries  may  sometimes  overlap,  or  a 
case  may  fall  within  two  of  them:  1.  The  first  class  in- 
cludes all  those  instances  in  which,  wholly  ii^dependent 
of  the  form,  nature,  or  object  of  the  contract  or  other 
transaction,  there  is  a  previous,  existing,  definite  fidu- 
ciary relation  between  the  parties,  so  that  the  obligation 
of  perfect  good  faith  and  of  complete  disclosure  always 
arises  from  the  existing  relations  of  trust  and  confidence, 
and  is  necessarily  impressed  upon  a[ny  transaction  which 
takes  place  between  such  persons.  Familiar  examples 
are  contracts  and  other  transactions  between  a  principal 
and  agent,  a  client  and  attorney,  a  beneficiary  and  trus- 
tee, a  ward  and  guardian,  and  the  like.  2.  The  second 
class  embraces  those  instances  in  which  there  is  no  exist- 
ing special  fiduciary  relation  between  the  parties,  and  the 
transaction  is  not  in  its  essential  nature  fiduciary,  but  it 
appears  that  either  one  or  each  of  the  parties,  in  enter- 
ing into  the  contract  or  other  transaction,  expressly  re- 
poses a  trust  and  confidence  in  the  other;  or  else  from 
the  circumstances  of  the  case  the  nature  of  their  deal- 
ings, or  their  position  towards  each  other,  such  a  trust 
and  confidence  in  the  particular  case  is  necessarily  im- 
plied. The  nature  of  the  transaction  is  not  the  test  in 
this  class.  Each  case  must  depend  upon  its  own  circum- 
stances. The  trust  and  confidence,  and  the  consequent 
duty  to  disclose,  may  expressly  appear  by  the  very 
language  of  the  parties,  or  they  may  be  necessarily  im- 
plied from  their  acts  and  other  circumstances.^    3.  The 

^  Cases  illustrating  fidnoiary  relation  bot,  L.  R.  6  Gh.  32;  Yane  t.  Vane,  L. 

and  duty  to  disclose  from  the  particn-  K  8  Ch.  383;  Stanley  ▼.  Stanley,  L 

lar  circnmstancet  of  the  transaction:  R.  7  Ch.  Dir.  589;  Hanson  ▼.  'EAwsAj, 

Bowles  ▼.  Stewart,  1  Schoales  &  L.  29  N.  H.  343;  Fitzsimmons  r.  Joslmy 

209,  224;  Roddy  v.  Williams,  3  Jones  21  Vt  129;  62  Am.  Deo.  46;  Howard 

&  L.  1;  Gordon  r.  Gordon,  3  Swanst.  r.  Gonld,  28  Vt.  623;   67   Am.  Pea 

400;  Leonard  ▼.  Leonard,  2  Ball  &  B.  728;   Paddook  ▼.  Strobridffe,  89  Vt 

171;   Broderick  ▼.   Broderick.    1    P.  470;  Bank  of  Repnblio  v.naxter,  31 

Wms.  239;  Roltv.  White,  3  De  Gex,  Yt.  101;   Brown  r.  Mootgomery,  90 

J.  k  S.  360,  365,  per  Lord  Westbnry;  K.  T.  287;  76  Ajn.  Dea  404;  8<£iiHr 

Manglee  ▼.  Dixon,  1  Macn.  &  G.  437;  ▼.  Dietz,  83  N.  Y.  300;  HadleyT.  CSib* 

3  H.  L.  Cas.  702;  Mackay  y.  Donfflas,  ton  etc.  Co.,  13  Ohio  St.  502;  82  An. 

L.  R.  14  Eq.  106;  Dicconson  v.  Tal-  Dec  454;  [St  Loai<  ft  &  F.  B'y  Car* 


^ 
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third  class  includes  those  instances  where  there  is  no 
existing  fiduciary  relation  between  the  parties,  and  no 
special  confidence  reposed  is  expressed  by  their  words  or 
implied  from  their  acts,  but  the  very  contract  or  other 
transaction  itself,  in  its  essential  nature,  is  intriusically 
fiduciary,  and  necessarily  calls  for  perfect  good  faith  and 
fall  disclosure,  without  regard  to  any  particular  intention 
of  the  parties.  The  contract  of  insurance  is  a  familiar 
example.  It  will  be  found,  I  think,  that  all  cases  of 
fraudulent  concealment  may  be  referred  to  one  or  the 
other  of  these  classes. 

§  903.  OoncealmentB  by  a  Vendee.  —  As  instances  of 
concealment  are  most  frequent  in  contracts  of  sale,  it 
will  be  proper  to  apply  the  foregoing  general  doctrine  to 
the  vendee  and  the  vendor.  The  decisions  recognize  a 
marked  difiference  between  the  two,  with  reference  to 
their  duty  to  disclose.  The  contract  of  sale  is  not  intrin- 
sically fiduciary,  and  does  not  fall  within  the  third  of  the 
foregoing  classes.  The  conclusion  is  clearly  established, 
that  under  ordinary  circumstances,  there  being  no  pre- 
viously existing  fiduciary  relation  between  the  parties, 
and  no  confidence  being  expressly  reposed  by  the  vendor 
in  the  very  contract,  no  duty  rests  upon  the  vendee  to 
disclose  facts  which  he  may  happen  to  know  advantageous 
to  the  vendor,  —  facts  concerning  the  thing  to  be  sold 

Johnston,  133  U.  S.  666;  Keith  ▼.  Kel-  Co.  ▼.  Garney,  L.  B.  4  Ch.  701;  In  re 
lam,  35  Fed.  Rep.  243;  Keen  t.  Jamei,  Lash's  Trnsts,  L.  R.  4  Ch.  691;  Sharpe 
39  K.  J.  Eq.  527;  61  Am.  Bep.  29.]  ▼.  Foye,  L.  R.  4  Ch.  35;  In  re  Coal 
Cases  illustrating  dnty  to  disclose  eto.  Co.,  L.  R.  1  Ch.  Oiv.  182;  In  re 
on  aoconnt  of  pre-existing  fidaciary  Hereford  eto.  Co.,  L.  R.  2  Ch.  Div.  621; 
relations:  McLure  ▼.  Ripley,  2  Macn.  Craig  t.  Phillips,  L.  R.  3  Ch.  Div.  722; 
A  G.  274;  Loader  ▼.  Clarke,  2  Macn.  Morgan  ▼.  Elford,  L.  R.  4  Ch.  352; 
ft  G.  382;  Atterbnry  ▼.  Wallis,  8  De  New  Sombrero  eto.  Co.  ▼.  Erlanger, 
Gez,  M.  &  G.  454;  Evans  ▼.  Carring-  L.  R.  6  Ch.  Div.  73;  Bagnall  v.  Carl- 
ton, 2  De  Gex,  F.  k  J.  481;  Tate  v.  ton,  L.  R.  6  Ch.  Diy.  371;  Davies  ▼. 
WilliamsoQ,  L.  R.  1  Eo.  628;  2  Ch.  London  eto.  Co.,  L.  R.  8Ch.  Div.  469; 
55;  Gen.  Ezch.  Bank  ▼.  Homer,  L.  R.  Lovesy  r.  Smith,  L.  R.  15  Ch.  Div.  655, 
9  Eq.  480;  Peek  v.  Gumey,  L.  R.  13  Young  ▼.  Hughes,  32  N.  J.  Eq.  372; 
Eq.  79;  In  re  Madrid  Bank,  L.  R.  2  Eq.  [Noyes  v.  Landon,  59  V t.  569;  Potter's 
210;  In  re  Overend  eto.  Co.,  L.  R.  3  Appeal,  56  Conn.  1;  7  Am.  St.  Rep. 
Eq.  576;  Heymann  v.  European  eto.  272;  Hegenmyer  v.  Marks,  37  Minn. 
Co.,  L.  R.  7  Eq.  154;  In  re  Coal  eto.  6;  5  Am.  St.  Rep.  808;  Whitman  v. 
Ca,  L.  R.  20  Eq.  114;  Overend  eto.  Bowden,  27  S.  a  53.] 
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which  would  enhance  its  value,  or  tend  to  cause  the  ven- 
dor to  demand  a  higher  price,  and  the  like;  so  that  a  fail- 
ure to  disclose  will  not  be  a  fraudulent  concealment^  The 
reason  is  evident.  The  law  assumes  that  the  owner  has 
better  opportunities  than  any  one  else  to  know  all  the 
material  facts  concerning  his  own  property,  and  is  thus 
able  under  all  ordinary  circumstances  to  protect  his  own 
interests.  The  duty  to  disclose  can  rest  upon  the  vendee 
only  when  the  case  belongs  either  to  the  first  or  the  sec- 
ond of  the  above-mentioned  classes.  If,  therefore,  there 
is  a  confidence  reposed  by  the  vendor  in  the  vendee,  by 
reason  of  some  prior  existiog  fiduciary  relation  between 
them,  the  vendee's  failure  to  disclose  a  material  fact  would 
undoubtedly  be  a  fraudulent  concealment.  Also,  if,  dur- 
ing the  negotiation  and  conclusion  of  the  sale,  confidence 
is  expressly  reposed  in  the  vendee,  or  if  from  the  circum- 
stances of  the  contract  and  the  acts  of  the  parties  such 
confidence  is  necessarily  implied,  the  vendee's  silence 
might  be  a  fraudulent  concealment.     In  instances  of  the 

^  In  the  leading  cases  of  Fox  ▼.  Mack-  or  information,  bat  it  is  also  necessarj 

reth,  2  Cox,  320,  2  Brown  Ch.  400, 420^  to  show  9ome  obligaiion  Undmg  theparif 

Lord  Thnrlow  thus  stated  this  doo-  to  make  weh  a  dUdosure,"  To^eaame 

trine:  "  Suppose  A,  knowing  of  a  mine  general  effect,  see  Dolman  v.  Nokea, 

on  the  estate  of  B,  and  knowing  at  the  22  Beav.  402;  Dicoonson  y.  Talbot^  L 

same  time  that  B  was  ignorant  of  it,  R.  6  Oh.  32. 

shoald  treat  and  cootract  with  B  for  Livingston  v.  Pern  Iron  Co.,  2  Faige, 

the  purchase  of  that  estate  at  only  half  390;  Harris  ▼.  Tyson,  24  Pa.  St.  347; 

its  real  value,  by  reason  of  not  disclos-  64  Am.  Deo.  661;  Drake  t.  Cdllios,  5 

ing  to  B  the  fact  of  the  existence  of  How.  (Miss.)  253;  Williams  ▼.  Spnrr, 

the  mine;  can  a  court  of  equity  set  24  Mich.  335;  Law  v.  Grants  37  Wia 

aside  this  bargain?  No.   But  why  is  it  648;  see,  however,  perconintf  Bowmaa 

Impossible?  Not  because  the  one  party  v.  Bates,  2  Bibb,  47;  4  Am.  Dec.  677; 

is  not  aware  of  the  unreasonable  ad*  Williams  v.  Beazley,  3  J.  J.  Manh. 

vantage  taken  by  the  other  of  this  678.  In  Bowman  v.  Bates,  2  Bibb,  47, 4 

knowledge;  but  because  there  is  no  Am.Dec.  677,  a  person  discovered  aval- 

contract  existing  between    them  by  nable  salt  spring  on  another's  land,  SQ^ 

which  one  party  is  bound  to  disclose  to  bought  the  tract  from  him  at  an  ordi- 

the    other    the  circumstances   which  nary  price,  without  disclosing  bis  dis* 

have  come  within  his  knowledge;  for  covery.   The  sale  was,  for  that  reason, 

if  it  were  otherwise,  such  a  principle  set  aside.     One  cannot  help  admiring 

must  extend  to  every  case  m  which  the  stem  morality  of  this  decision,  erea 

the  buyer  of  an  estate  happened  to  if  it  be  not  sustaiiied  by  the  current  of 

have  a  clearer  discernment  of  its  real  authority.     See  also^   as  illustnting 

value  than  the  seller.     It  is  therefore  the  general  rule,  Laidlaw  y.  Ox*gan,  2 

not  only  necessary  that  great  ad  van-  Wheat.  178,  195;  Goninan  t.  Stephen* 

tage  should  be  taken  in  such  a  con-  son,  24  Wis.  76;  Cleland  v.  Fuh,  ^ 

tract,   and    that  such   an  advantage  HI.  282;  Wright  v.  Brown,  67  N.  7. 1) 

should  arise  from  superiority  of  skill  Anonymous^  67  N.  Y.  698. 
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latter  kind,  a  mncli  stronger  and  clearer  case  of  confidence 
and  consequent  duty  to  disclose  is  necessary  against  the 
Tendee  than  would  be  required  under  analogous  circum- 
stances against  the  vendor.^ 

§  904.  Ooncealments  by  a  Vendor. — A  broader  duty 
certainly  rests  upon  the  vendor;  a  duty  rests  on  him  to 
disclose  material  facts  under  far  more  circumstances  than 
is  true  of  the  purchaser.  This  duty,  however,  is  not  uni- 
versal. In  ordinary  contracts  of  sale,  where  no  previous 
fiduciary  relation  exists,  and  where  no  confidence,  ex- 
pressed  or  implied,  growing  out  of  or  connected  with  the 
very  transaction  itself,  is  reposed  on  the  vendor,  and  the 
parties  are  dealing  with  each  other  at  arms-length,  and 
the  purchaser  is  presumed  to  have  as  many  reasonable 
opportunities  for  ascertaining  all  the  facts  as  any  other 
person  in  his  place  would  have  had,  then  the  general  doc- 
trine already  stated  applies:  no  duty  to  disclose  material 
facts  known  to  himself  rests  upon  the  vendor;  his  failure 
to  disclose  is  not  a  fraudulent  concealment.'    Of  course, 

>  Tata  T.  Williamson,  L.  R.  2  Oh.  Emmont  y.  Moore,  85  HL  304;  Cleland 
66^  1  Eq.  628,  is  a  rery  instructive  y.  Fish,  43  JM.  282;  Yonns  v.  Hughes, 
case  of  fraudiUent  concealment  by  a  32  N.  J.  Eq.  372;  Connelly  ▼.  f^her, 
Yendea  by  reason  of  an  existing  fidn-  3  Tenn.  Cb.  382;  Dameron  y.  Jamison, 
oiary  relation.     While  a  vendee's  si*  4  Mo.  App.  299. 
lencei,  in  the  absence  of  any  existing        '  Haywood  v.  Cope,  25  Beav.  140; 
fiduciary  relations,  will  not  ordinarily  Wilde  v.  Gibson,  1  H.  L.  Gas.  606; 
be  a  frandulent  concealment  unless  Gibson  v.  D'Este,  2  Younge  &  C.  Ch. 
the  fact  of  confidence  reposed  by  the  542;  People's  Bank  v.  Bogart,  81  K.  Y. 
vendor  is  clearly  made  out,  yet  such  101;  37  Am.  Dec.  481;  Smith  v.  Coun- 
confidence  may    be    more  easily    in*  tryman,   30  N.   Y.    655;    Hanson  v. 
ferred,  and  the  duty  to  disclose  may  Edgerly,  29  N.  H.  343;  Fisher  v.  Bud- 
more  readily  arise,  when  the  materiid  long,  10  B.  I.  525;  Kintsing  v.  McEl- 
facts  concealed  are  wrongful  acts  with  rath,  6  Pa.  St.  467;  Hadley  v.  Qinton 
respect  to  the  subject-matter,  know-  etc.  Ga,  13  Ohio  St.  502;  Frensel  v. 
ingly  done   by   the  vendee  himself.  Miller,  37  Ind.  1;  Williams  v.  Spurr, 
PhiUips  V.  Homfray.  L.  R.  6  Gh.  770,  24  Mich.  335;  Mitchell  v.  McDougall, 
is  an  mnstration.     The  owner  of  a  col*  62  111.  498;  Law  v.  Grant,  37  Wis.  548; 
liery  contracted  to  purchase  an  adjoin-  Laidlaw    v.    Organ,    2  Wheat.    178; 
ing  mine  from  the  proprietor  thereof.  Hastings  v.   O'Donnell,  40  Gal.    148; 
The  vendee  concealed  the  fact  that  he  [People^s  Bank's  Appeal,  93  Pa.  St  107; 
had  already  got  out  a  considerable  39  Am.  Rep.  728;  Marriner  v.  Denni- 
qnantity  of   coal  from  the  vendor's  son,  78  Gal.  202.] 
mine  without  the  latter's  knowledge.        In  Haywood  v.  Gope,  25  Beav.  140, 
This  concealment  was  held  to  1)e  fraud-  it  was  held  that  the  vendor's  mere 
nlent  and  to  defeat  the  contract,  al-  failure  to  disclose  acts  as  having  been 
though  it  did  not  appear  there  had  done  by  himself,  when  the  buyer  must 
been  any  nnder-valuation  of  the  mine  necessarily  have  known  that  they  were 
on  account  of  the  coal  taken,    ^e  also  done  by  somebody,  is  not  only  not  a 


§  904  EQUITY  JUBISFBUDENCfi,  1276 

any  affirmative  act  or  language  tending  to  conceal  or  with- 
draw the  buyer's  attention  from  the  real  facts  will  turn 
the  scale  and  render  the  vendor's  conduct  fraudulent,  as 
has  already  been  shown.     If,  on  the  other  hand,  the  case 
belongs  to  the  first  class  mentioned  in  a  former  paragraph, 
the  duty  of  disclosure  becomes  manifest  and  stringent 
Whenever  the  vendor  occupies  an  established  fiduciary 
relation  towards  the  buyer,  independent  of  the  contract, 
a  full  disclosure  is  demanded;  any  suppression  or  silence 
as  to  material  facts,  which  would  in  any  degree  tend  to 
prevent  the  sale,  is  clearly  a  fraudulent  concealment;  the 
utmost  good  faith  and  openness  is  required  of  vendors 
occupying  such  relations.*    Equity  and  the  law  go  farther 
than  this.     Not  only  where  the  vendor  thus  occupies  a 
fiduciary  position  towards  the  purchaser,  independently 
of  the  sale,  but  also  when,  in  the  very  contract  of  sale 
itself,  or  in  the  negotiations  preliminary  to  it,  the  pur- 
chaser expressly  reposes  a  trust  and  confidence  in  the  ven- 
dor, and  when,  from  circumstances  of  that  very  transac- 
tion, or  from  the  acts  or  relations   of  the   parties  in 
connection  with  it,  such  a  trust  and  confidence  reposed 
by  the  purchaser  is  necessarily  implied  in  the  contract  of 
sale,  it  is  the  duty  of  the  vendor  to  make  a  like  disclosure, 
and  his  failure  to  do  so  is  a  fraudulent  concealment.' 

fraudalent  ooncealment,  bnt  ia  even  olienfc,   trusted  and   beneficiary,   and 

not  a  safiBcient  groaud  for  defeating  a  the  like,  are  discussed  in  snlMeqaeot 

suit  for  a  specific  performance  brought  sections;   cases  illnstrating  the   ntla 

by  the  vendor,     rlaintiff  had  worf ed  alluded  to  in  the  text  will  be  found  in 

coal  under  his  land,  and  had  aban-  that  connection.     See  also  caaes  cited 

doned  it  as  unprotitable.  Twenty  yean  ante^  under  §  902,  on  fiduciary  relations, 

after,  defendant  cleaned  out  the  pit,  '  It  is  impossible    to  formulate  a 

examined  the  coal  in  the  shaft  with  rule  applicable  to   the  situation  is- 

other  persons,  and  then  entered  into  tended  to  be  described  more  definite 

a   contract   for  a   lease.    The   mine  than  this.    When  it  appears  that  ^ 

turned  out  to  be  worthless.     Sir  John  purchaser  has  in  express  terms  reposed 

Romilly,  M.  R.,  held  that  defendant  a  confidence  in  the  vendor,  there  osn 

had    no  ground  of    defense    because  be  no  doubt  or  difficulty.     The  diffi- 

plaintiff  did  not  communicate  the  fact  culty    arises  where  such    confidence 

that  he  had  worked  and  abandoned  must  be  Implied  or  inferred.     With 

the  mine,  since  the  defendant,  from  respect  to  thu  situation  of  the  parties, 

his  own  personal  examination,  must  the  decisions,  it  must  be  confessed,  aie 

have  known  that  it  had  been  worked  not  harmonious;  many  of  them  seem 

and  abandoned  by  some  one.  to  be  separated  by  a  verr  shadowy 

^  These  cases  of  dealings  between  line.    The  truth  probably  is,  that  the 

agent   and    principal,  attorney    and  apparent  conflict  among  the  ijlf^yifiirm 
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§  905.    Non-discIoBore  of  Facts  a  Defense  to  the  Spe- 
cific Enforcement  of  Contracts  in  Eqnity. — Although  the 
discussion  relates  to  fraudulent  concealments,  such  as 
necessarily  imply  kuowledge  and  an  intent  not  to  com- 
municate the  fact,  it  is  proper  to  notice  one  other  rule 
affecting  the  relations  between  the  vendor  and  purchaser 
in  equity.     A  fraudulent  concealment,  defeating  a  con- 
tract of  sale  at  law,  and  furnishing  ground  for  its  cancel- 
lation in  equity,  is,  of  course,  a  complete  defense  to  its 
specific  performance.     In  addition  to  these  concealments 
properly  so  called,  the  suppression  of  a  material  fact,  or 
the  failure  to  communicate  a  material  fact  by  the  vendor, 
without  any  purpose  of  deceiving  or  misleading  the  other 
party,  and  even  without  having  himself  any  knowledge 
of  the  fact,  while  not  affecting  the  validity  of  the  agree- 
ment at  law,  and  not  being  sufficient  ground  for  its  cancel- 
lation in  equity,  because  not  fraudulent,  may  still  render 
the  agreement  so  unfair,  unequal,  or  hard,  that  a  court  of 
equity,  in  accordance  with  its  settled  principles  in  admin- 

is  due  more  to  a  difference  in  the  effect  Vt,  129;  62  Am.  Beo.  46;  Hanson  t. 

of  oTidence,  and  in  the  conolasions  of  Edgerly,  29  N.  H.  343. 
fact,  than  to  any  difference  in  the  rules        Brown  ▼.   Montgomery,  20  K.  Y. 

of  law  recognized  and  acted  upon  by  287,  is  a  rery  illustrative  case  of  oon- 

the  courts.     Where  the  confidence  re-  fidence  implied  from  the  circumstances 

posed  must  be  implied  or  inferred  from  of  the  particular  sale.     It  doubtless 

the  circamstances  of  the  transaction,  stands  on  the  border-line,  but  has  not 

each  case  must  turn  upon  its  own  par«  been  overruled,  nor  even  questioned  so 

ticular    facts:    Gibson    v.   D'Este,   2  as  to  shake  its  authority.    The  vendor 

Yoonge  &  O.  Ch.  642;  Wilde  v.  Gib-  sold  a  check  of  a  third  party.    At  the 

son,  1  H.  Lb  Cas.  606;  Edwards  v.  Mc-  time  of  the  sale  he  knew  that  other 

Leay,    2   Swans t.    287;    Coop.    308;  checks  of  the  same  maker  had  been 

Dolman  v.  Nokes,  22  Beav.  402;  Hay-  dishonored  on  that  very  day  and  the 

wood  V.  Cope,  26  Beav.  140;  Brown  v.  da^  before,  but  did  not  communicate 

Montgomery,  20  K.  T.  287;  People's  this  fact  to  the  buyer.    The  check 

Bank  v.  Bogart,  81  K.  Y.  101;  37  Am.  turned  out  worthless,  as  the  maker 

Rep.  481;  Kawdon  v.   Blatehford,  1  had  become  insolvent.     Held   to  be 

Suid.  Ch.  344;  Paddock  v.  Btrobridge,  fraudulent    ooncealmentb      The   able 

29  Vt.  470,  477;  Holmes's  Appeal,  77  opinion  of  Denio,  J.,  holds  that,  under 

Pa.   St.   60;  Snelson  v.   Franklin,  6  the  circumstances,  from  the  nature  of 

Munf.  210;  McNeil  v.  Baird,  6  Munf.  the  transfer  and  of  the  check  itself,  a 

316;  Halls  v.  Thompson,  1  Smedes  ft  M.  confidence  reposed  by  the  buyer  in  the 

443;  Roseman  v.  Canovan,  43  CaL  110;  vendor  was  implied;  the  character  of 

Schiffer    v.     Dietz,    83    K.     Y.   300;  a  check  as  a  mercantile  instrument, 

Howell  V.  Biddleoom,  62  Barb.  131;  representing,  as  it  does,  that  so  much 

dark  ▼.  Bamer,  2  Lans.  67;  Bank  of  money  then  lies  on  deposit  awaiting 

Bepublio    y.    Baxter,    31     Vt.    101;  presentation,  created  a  fiduciary  duty 

Howard  v.  Gould,  28  Vt.  623;  67  Am.  on  the  vendor's  part;  the  vendor  was 

Dec  728;  Fitzsimmons  r.  JoBliUf  21  therefore  bound  to  disclose. 
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istering  the  remedy  of  specific  performance,  will  refuse  to 
enforce  the  contract  against  the  party  who  was  misled. 
The  two  contracting  parties  do  not  stand  upon  an  equal- 
ity; either  one  had  a  knowledge  of  important  facts  of  which 
the  other  was  ignorant,  or  else  there  was  a  mistake  hy  one 
or  perhaps  by  both.  Such  misdescription,  consisting  of 
omitting  material  particulars,  however  free  of  wrougful 
intent  they  may  be,  have  often  been  held  a  sufficient  de- 
fense to  suits  for  specific  enforcement.' 

§  906.  Ooncealments  by  Buyers  on  Credit.  —  The  par- 
ticular case  of  the  buyer  on  credit  who  conceals  his  bad 
financial  condition  requires  a  brief  additional  mention, 
because  it  is  the  most  common  species  of  fraud,  and  be- 
tause  it  involves  one  or  two  special  rules.  As  to  what 
constitutes  a  false  representation  by  such  a  buyer,  noth- 
ing need  be  added,  except  that,  in  this  instance  especially, 
the  statement  of  the  buyer  must  be  something  more  than 
the  mere  expression  of  an  opinion  as  to  his  pecuniary 
ability.  As  to  what  constitutes  a  fraudulent  concealment 
under  these  circumstances,  there  has  been  some  uncer- 
tainty and  even  conflict  of  decision  in  determining  what 
matters  such  buyer  is  bound  to  disclose,  so  that  his  failure 
to  do  so  would  be  a  fraud.  The  following  rules  may  be 
regarded  as  settled  by  the  decided  weight  of  authority; 
they  are  certainly  sustained  by  courts  of  the  greatest 
ability  and  influence:  1.  The  purchaser  when  buying  on 
credit  is  not  bound  to  disclose  the  facts  of  his  financial 
condition.  If  he  makes  no  actual  misrepresentation,  if  he 
is  not  asked  any  questions,  and  does  not  give  thereto  any 
untrue,  evasive,  or  partial  answers,  his  mere  silence  as  to 
his  general  bad  pecuniary  condition,  his  indebtedness,  or 
even  his  insolvency,  will  not  constitute  a  fraudulent  con- 
cealment.   2.  If,  however,  the  former  good  financial  con- 

>  Shirley  y.  Stratton,  1  Brown  Ch.  526;  Brysdale  ▼.  Maoe,  6  De  Qex,  M. 

440;  Deaoe  t.  Rastron.  1  Anstr.  64;  k    G.   103;   Baskoomb  t.   Beckwitli, 

Ellard  v.  Lord  Llandaff,  1  Ball  &  B.  L.  IL  S  Eq.  100;  Lucas  r.  Jamei,  7 

241;  Hesse  v.  Brian t,  6  De  Gex,  M.  ft  Hare,  410;  Denny  v.  Hsncock,  L  B» 

G.   623;   Maddeford  v.    Austwick,    1  6  Ch.  1;  [Byars  t.   Stubbs,  86  Aia. 

Sim.  89;  Bonuett  v.  Sadler,  14  Ves.  256  (concealment  by  vendee).] 
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dition  of  the  buyer  has  been  known  to  the  vendor  through 
prior  dealings  or  otherwise,  and  any  sudden  or  complete 
change  has  happened  to  the  buyer,  such  as  his  sudden 
loss  of  property  by  fire  or  other  accident,  or  his  sudden 
iusolyency  or  embarrassment  by  the  failure  of  others,  or  a 
general  assignment  which  he  has  made  of  all  his  property, 
and  the  like,  he  is  bound  to  disclose  such  facts  to  the  ven- 
dor previously  to  the  completion  of  the  sale;  his  mere 
silence  with  respect  to  such  changes  in  his  condition, 
even  when  no  questions  are  asked  of  him,  is  a  fraudulent 
concealment.  3.  Finally,  if  at  the  time  he  purchases  the 
goods  on  credit,  and  fails  to  disclose  his  general  in«> 
solvency,  embarrassed  condition,  or  indebtedness,  the 
buyer  forms  or  has  in  his  mind  the  intention  or  design 
of  not  paying  for  them,  this  is  a  fraud  on  his  part  In 
other  words,  a  purchase  on  credit  with  a  preconceived 
design  on  the  buyer's  part,  formed  at  or  before  the  pur- 
chase, not  to  pay  for  the  thing  bought  constitutes  a  spe- 
cies of  fraudulent  concealment.^ 

§  907.  Contracts  and  Transactions  EssentiaUy  Hdn- 
ciary.  — Wherever  a  contract  is  in  its  essential  nature  in- 
trinsically fiduciary,  the  utmost  good  faith  and  the  fullest 
disclosure  of  material  facts  are  required  from  the  parties, 
without  any  reference  to  their  prior  or  collateral  relations, 
or  to  the  circumstances  surrounding  the  particular  tran- 
saction. Any  concealment  of  a  material  fact  known  to  a 
party  would  necessarily  be  fraudulent.  The  most  familiar 
and  illustrative  example  of  such  contracts  is  that  of  in- 

iCary  ▼.  Hotailinff,  1  Hill.  311;  37  Kai  Bank,  127  N.  T.  329;  Brower 
Am.  Bee.  323;  "Bif^eiow  y.  Heaton,  6  ▼.  Goodyer,  88  Ind.  672;  Kitaon  v. 
HilU  43;  Mitchell  v.  Worden,  20  Barb.  Farwell,  132  Bl.  327;  Oswego  Starcli 
253;  Nichols  v.  Pinner,  18  N.  Y.  295;  Factory  v.  Lendrnm,  57  Iowa,  673;  42 
23  N.  Y.  264  (in  this  case  the  subject  Am.  Rep.  63  (intention  not  to  pay); 
was  fully  examined,  and  the  three  also  Houghtaling  v.  Hills,  69  Iowa, 
rules  given  in  the  text  were  laid  down);  289;  Ja£frey  v.  Brown,  29  Fed.  Rep. 
Hennequin  ▼.  Naylor,  24  N.  Y.  139;  476;  Taylor  y.  Mississippi  Mills,  47 
KingT.  Phillips,  8  Bosw.  603;  Bell  t.  Ark.  247.]  Hathome  v.  Hodges,  28 
Ellis,  33  Cal.  620,  626,  expressly  over-  N.  Y.  486,  illustrates  the  kind  of  in- 
ruling  and  repndiatin^  the  contrary  direct  evidence  admissible  to  show  the 
▼iew  maintained  in  Seligmau  v.  Kalk-  buyer's  fraudulent  design. 
Bian,  8  CaL  207;  [Hotchkin  v.  Third 


§  908  ^  EQUITY  JURISPRUDENCB.  1280 

8U  ranee.*  The  contract  of  suretyship,  in  the  relations 
between  the  surety  and  the  other  parties,  and  especially 
the  creditor,  is  also  fiduciary,  although  not  in  the  same 
degree  as  that  of  insurance.  It  demands  good  faith 
towards  the  surety,  and  while  the  creditor  is  not  abso- 
lutely bound  voluntarily  to  disclose  every  fact  which 
might  affect  the  contract,  very  slight  incidents  and  col- 
lateral circumstances  will  render  his  concealment  of 
material  facts  fraudulent.' 

§  908.  Liability  of  Principals  for  the  Frauds  of  their 
Agents.  —  The  general  question  as  to  the  authority,  ex- 
press or  implied,  of  agents  to  bind  their  principals,  and  to 
render  those  principals  liable  for  any  kind  of  remedy, 
legal  or  equitable,  by  means  of  fraudulent  representations 
or  concealments,  and  the  more  special  questions  as  to 
the  implied  authority  held  by  directors,  trustees,  man- 
agers, officers,  employees,  and  the  like,  inherent  in  their 
official  or  representative  position,  to  bind  their  corpora- 
tions, stockholders,  beneficiaries,  co-directors,  associates, 
or  employers  by  their  fraudulent  representations  or  con- 
cealments, and  to  render  the  latter  classes  of  persons  liable, 
on  account  of  the  fraud,  for  any  species  of  remedy,  equita- 
ble or  legal,  do  not  come  within  the  scope  of  this  book;  they 
belong  to  the  law  of  agency.  I  shall  attempt  no  discussion 


'  The   labjeot  of   ininranoe   is  lo  examined    ia    the    foUowing 

broad,  the  qaestioos  arlaing  ander  the  Wythes  t.  Labondhere,  8  Da  Gex  k 

general  dnty  of  the  assured  to  make  J.  593;  Owen  ▼.  Homaa,  4  H.  L.  Cu. 

isclosnre  are  so  numerous,  that  I  can  997;  3  Macn.  &  G.  378;  Hamilton  v. 

only  refer  to  the  treatises  upon  the  Watson,  12  Clark  ft  F.  109;  Pidcoek 

law  of  insnrance  in  which  they  are  ▼.  Bishop,  3  Bam.  k  C.  605;  North  Br. 

discussed.      See  also  1  Smith  Lead.  Ins.   Co.  v.  Lloyd,  10  Ex.  523;  Stone 

Cas.  843,  notes  to  Carter  v.  Boehm;  v.   Compton,   5  Bing.   N.   C.    142;  6 

and  2  Am.  Lead.  Cas.  926,   notes  to  Scott,   846;    Maitland  y.   Irvinff,   15 

Locke  V.  Am.  Ins.  Co.  Sim.  437;  iSquire  r.  Whittoo,  1  H.  L. 

*  There  are  some  dicta  and  even  de-  Cas.   333;    Kail  ton    v.   Mathews,   10 

cisions  that  the  contract  of  suretyship  Clark  &  F.  934;  Carew's  Case,  7  Do 

is  in  all  respects  identical  with  that  of  Gex,  M.  k  G.  43;  Etting  v.  Bank  of 

insurance  in  relation  to  the  obligation  U.  S.,  11  Wheat.  69;  Howe  Machine 

of  full  disclosure.     These  dicta  and  Co.  y.  Farrington,  82  N.  Y.  121;  Sooy 

decisions   have    been  overruled,   and  v.  State,  39  N.  J.  L.  135;  Atlas  Bank 

the  doctrine  as  now  settled  in  Eagland  v.  Brownell,  9R.  I.  168;  11  Am.  Rep. 

and  the  United  States    regards  the  231;    Franklin    Bank   ▼.    Cooper,  36 

contract   of    suretyship  as    partially  Me.    179,   195;  Evans  r.  Keeland,  9 

fiduciary.    The  whole  subject  is  fully  Ala.  42. 
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of  them,  and  for  their  treatment  the  reader  is  referred  to 
works  professedly  on  the  law  of  agency.  It  is  proper  to  say, 
however,  that  there  seems  to  be  a  marked  difference  be- 
tween the  conclusions  upon  these  latter  questions  reached 
by  the  more  recent  English  decisions  and  those  main- 
tained by  the  American  cases.    The  tendency  of  the  Eng- 
lish courts  has  been  very  strong  to  take  a  very  strict  and 
narrow  view  of  the  powers  and  liabilities  of  directors, 
officers,  trustees,  and  the  corporations,  stockholders,  co- 
directors,  and  other  beneficiaries  whom  they  represent. 
On  the  other  hand,  the  general  tendency  of  the  American 
decisions  is  to  enlarge  the  implied  authority  of  such  offi- 
cials, and  to  extend  the  liability  created  by  their  frauds 
and  resting  upon  corporations,  stockholders,  and  co-direc- 
tors.    The  question  as  to  the  extent  of  liability  incurred 
by  corporations,  stockholders,   co-directors,  co-trustees, 
and  the  like,  for  the  frauds  and  breaches  of  duty  of  officers, 
directors,  and  trustees,  will  be  treated  of  in  a  subsequent 
section  which  deals  with  the  particular  subject  of  fidu- 
ciary relations.     At  present  I  shall  simply  state  the  gen- 
eral rules  which  define  the  liability  of  principals  for  the 
fraudulent  representations   and   concealments  of   their 
agents,  when  such  fraudulent  acts  are  within  the  scope  of 
the  authority,  express  or  implied,  possessed  by  the  agent, 
without  any  attempt  to  discuss  the  nature,  extent,  and 
limits  of  the  authority  itself. 

§  909.  The  Same.  —  In  the  first  place,  it  is  very  clear 
that  when  an  agent,  in  doing  the  business  of  his  princi- 
pal, and  acting  within  the  scope  of  the  authority  conferred 
upon  him,  makes  fraudulent  representations  or  conceal- 
ments with  the  knowledge  or  consent  of  his  principal,, 
expressed  or  implied,  so  that  the  act  of  the  agent  is  vir- 
tually that  of  his  principal,  then  the  principal  is  liable  in 
the  same  manner,  to  the  same  extent,  and  for  the  same 
remedies  as  though  the  fraud  were  committed  by  him- 
self personally;  he  may  even  be  liable  in  an  action  at  law 
for  deceit.    The  doctrine  is  carried  much  farther.  When 

S  BQ.  JUB.— 81 
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the  agent  acts  beyond  and  even  in  direct  opposition  to  his 
express  authority,  but  within  the  scope  of  his  implied  an- 
thority,  —  that  is,  within  the  apparent  authority  contained 
in  and  conferred  by  the  terms  of  his  commission,  or  the 
nature  of  his  oflScial  functions  or  of  his  employment,  or 
appearing  from  a  prior  course  of  dealing  with  or  on  be- 
half of  his  principal,  or  from  any  other  mode  of  his  being 
held  out  to  the  world  as  appearing  to  possess  the  author- 
ity, and  the  principal  is  personally  innocent  of  any  fraud, 
—  the  principal  cannot  acquire  and  retain  any  benefit 
obtained  under  such  circumstances  from  the  fraud,  rep- 
resentations, or  concealments.  If  tlie  principal,  upon 
learning  of  his  agent's  fraud,  should  expressly  ratify  and 
adopt  the  transaction,  he  would  make  the  fraud  his  own. 
An  express  ratification,  however,  is  not  necessary.  If  the 
principal  receives  and  retains  the  proceeds  of  the  agent's 
fraud,  —  the  property,  money,  and  the  like  obtained 
through  an  executed  transaction,  —  or  claims  the  benefit 
of  or  attempts  to  enforce  an  executory  obligation  thus 
procured,  he  renders  himself  liable  for  the  fraudulent 
acts  of  his  agent.  The  defrauded  party  is  entitled  to  such 
remedies,  legal  or  equitable,  as  are  appropriate  to  the  na- 
ture of  the  transaction.  The  only  mode  in  which  the 
principal,  under  these  circumstances,  can  escape  liability, 
is  by  repudiating  the  acts  of  his  agent,  and  refusing  to 
accept  or  retain  any  benefit  of  the  transaction,  immedi- 
ately upon  his  discovery  of  the  fraud.  Many  American 
decisions  go  much  farther  than  this.  They  hold  that 
where  an  agent  has  thus  committed  a  fraud  within  the 
scope  of  his  apparent  authority,  though  in  direct  opposition 
to  his  express  instructions,  the  principal  is  bound  by  the 
act,  even  though  he  is  personally  innocent,  and  has  de- 
rived no  benefit  whatever  from  the  fraudulent  transaction 
of  his  agent.* 

^  The  following  eaaes  famish  illns-  Amerioan  decisiong:  Gibson  ▼.  D'Ette. 

trations   of  the  conclusions  stated  in  2  Younge  &  C.  542;  1   U.  Ik  Cas.  605; 

the  text,  and  aUo  of   the  differences  Conybeare  v.  New  Brunswick  etc  Ca* 

between  the  tendencies  of  Eu^ilish  and  1  De  Gcx,    F.   k   J.   678;    9  B.  I* 
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§  910.  Jurisdiction  of  Equity  in  Oases  of  Fraud. — 
It  is  impossible,  especially  in  the  United  States,  to  for- 
mulate any  universal  rules  concerning  the  extent  or  the 
exercise  of  the  equitable  jurisdiction  in  matters  of  fraud, 
since  the  decisions  of  dififerent  courts  and  in  dififerent 
states  are  directly  at  variance  with  respect  to  its  exist- 

Om.  711,   726,  per  Lord  Weatbary;  Penrose   Bdg.    Co.,  26   Pa.    St.   69; 

730,  per  Lord  Cranworth;  Bristow  ▼.  Gmmp  ▼.  United  States  Mining  Co., 

^Wliitmore,  9  H.  L.  Gas.  418;  Gibson's  7  Gratt.  352;  66  Am.  Dea  116;  River 

Case,  2  De  Gex  ft  J.  275;  Nicol's  Case,  ▼.  Plankroad  Co.,  30  Ala.  92;  Bowers 

3  De  Gex  &  J.  387,  437;  Udell  ▼.  Ath-  ▼.  Johnson,  10  Smedes  &  M.  169;  Law- 

erton,  7  HnrL  &  N.    172;  Fuller  r.  rence  v.  Hand,  23  Miss.  103;  Hester 

Wilson,  3  Q.  B.  58;  Comfoot  ▼.  Fowke,  t.  Memphis  etc.  K.  R.,  32  Miss.  378; 

6  Mees.  &  W.  358;  Moens  r.  Hey-  Mitchell  v.  Mime,  8  Tex.  6;  Hender- 
worth,  10  Mees.  &  W.  147;  Bondfoot  son  v.  Railroad  Co.,  17  Tex.  560;  Mor- 
▼.  Montefiore,  L.  B.  2  Q-  B.  611;  ton  t.  ScaU,  23  Ark.  289;  EastTenn. 
Mackay  y.  Commeroial  Bank,  Lb  R.  R.  R.  ▼.  Gammon,  6  Sneed,  667,  Neg- 
5  P.  C.  394;  Bnmes  ▼.  Pennell,  2  H.  ley  v.  Lindsay,  67  Pa.  8t  217;  5  Am. 
L.  Caa.  497;  Ranger  T.  Great  Western  Rep.  427;  Mendenhall  r.  Treadway, 
R'y,  5  H.  L.  Cas.  72;  National  Exch.  44  Ind.  131;  Boland  ▼.  Whitman,  33 
Co.  T.  Drew,  2  Maoq.  103, 125;  Menx's  Ind.  64;  Shawmnt  etc  Co.  r.  Stevens, 
Ex'rs'  Case,  2  De  Gex,  M.  ft  G.  9  Allen,  332;  Foffg  t.  Griffin,  2  Allen. 
522;  Cakes  v.  Tnrcrnand,  L.  R.  2  H.  L.  1;  [Mullens  v.  Miller,  22  Ch.  Diy.  194; 
325;  Sutton  ▼.  Wildera,  L.  R.  12  Eq.  Clark  ▼.  Reeder,  40  Fed.  Rep.  513; 
373;  Karl  of  Dnndonald  ▼.  Masterman,  Lindmeier  r.  Monahan,  64  Iowa,  24; 
L.  R.  7  £q.  504;  Scholefield  ▼.  Tern*  Riser  ▼.  Walton,  78  CaL  490.]  For 
plar,  Johns.  155;  Hartopp  v.  Hartopp,  instances  in  which  the  fraud  of  persons 
21  Beay.  259;  Western  Bank  v.  Addie,  not  in  a  relation  of  agency  is  not  ground 
L.  R.1H.L.S.  145;  Veazie  v.  Williams,  for  relief,  see  Root  y.  Bancroft,  8 
8  How.  134;  Mason  y.  Crosby,  1  Wood.  Gray,  619;  Lepper  y.  Kattman,  35 
k  M.  342;  Fitzsimmons  y.  Joslin,  21  Ind.  384;  Wright  t.  Flinn,  33  Iowa, 
Vt.  129;  52  Am.  Deo.  46;  Concord  159;  Cnmmings  y.  Thompson,  18 
Bank  r.  Gregg,  14  N.  H.  331;  Cod-  Minn.  246;  Fisher  y.  Boody,  1  Cart 
dington  y.  Goddard,  16  Gray,  436;  206.  In  the  following  series  of  re- 
Litchfield  Bank  y.  Peck,  29  Conn,  markable  cases,  principals  were  held 
.384;  Van  Wyok  y.  Watters,  81  N.  Y.  liable  for  fraud  of  their  agents,  done 
352;  Fishkill  Sayings  Ins.  y.  National  simply  within  the  appareni  scope  of 
Bank  of  Fishkill,  80  N.  Y.  162;  36  Am.  their  authority,  although  the  prinoi* 
Rep.  595;  Bennett  y.  Judson,  21  N.  pal  had  receiyed  no  benefit  whateyer 
Y.  238;  Elwell  y.  Chamberlain,  31  from  the  transaction,  and  in  many  of 
N.  Y.  611;  Condit  y.  Baldwin,  21  N.  the  cases  the  principal  was  a  corpora- 
Y.  219;  78  Am.  Dec  137;  Bell  y.  Day,  tion,  and  its  agent  an  officer  thereof: 
32  N.  Y.  165;  Smith  y.  Tracy,  36  N.  North  Riyer  Bank  y.  Aymar,  3  HiU, 
Y.  79;  Esteyez  y.  Pnrdy,  66  N.  Y.  262;  Farmers'  and  Mechanics'  Bank  y. 
446;  Durst  y.  Burton,  47  N.  Y.  167;  Butchers'  etc.  Bank,  16  N.  Y.  125;  69 

7  Am.  Rep.  428;  Allerton  y.  Allerton,  Am.  Dec  678;  14  N.  Y.  623;  GriswoM 
60  N.  Y.  670;  Titus  y.  Great  West  T.  y.  Hayen,  25  N.  Y.  595;  82  Am.  Dec 
Co.,  61  N.  Y.  237;  Dayis  y.  Bemis,  40  380;  Exchange  Bank  y.  Monteath,  26 
N.  Y.  453,  note;  IndianopolU  etc  R.  N.  Y.  505;  N.  Y.  &  N.  H.  R.  R.  y. 
R.y.  Tyng,  63  N.Y.  653;  Hathaway  y.  Schuyler,  34  N.  Y.  30;  Cutting  y. 
Johnson,  55  N.  Y.  93;  14  Am.  Rep.  Marlor,  78  N.  Y.  454;  Armour  y. 
186;  Durst  y.  Burton,  2  Lans.  137;  Michigan  Central  R.  R.,  65  K.  Y.  Ill, 
Graves  y.  Spier,  58  Barb.  349;  Young  121-124;  22  Am.  Rep.  603;  but  see, 
y.  Hughes,  32  N.  J.  Eq.  372;  Mun-  fter  contra.  Mechanics^ Bank  y.  N.  Y. 
dorff  y.  Wickersham,  63  Pa.  St.  87;  ft  N.  H.  R.  R,  13  N.  Y.  599,  which 
3  Am.  Rep.  631;  Custar  v.  Titusville  must  be  recrarded  as  entirely  oyerroled 
etc.  Co.,  63  Pa.  Su  381;  Crossman  y.  by  the  8ub;>equeut  cases. 
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ence  and  extent,  and  since  its  exercise  must  depend,  to  a 
great  extent,  upon  the  circumstances  of  particular  cases, 
and  even  upon  the  temperaments  and  opinions  of  indi- 
vidual judges.  The  jurisdiction,  when  it  exists,  may  be 
exercised  by  granting  reliefs  which  are  peculiarly  equi- 
table, or  reliefs  which  are  wholly  pecuniary,  and  there- 
fore legal.  In  conferring  these  reliefs  which  are  purely 
equitable,  and  therefore  exclusive,  the  power  of  equity 
knows  no  limit.  The  court  can  always  shape  its  remedy 
so  as  to  meet  the  demands  of  justice  in  every  case,  how- 
ever peculiar.  The  most  important  of  these  equitable 
final  reliefs,  to  one  or  the  other  of  which  all  special  in- 
stances and  forms  may  be  reduced,  are  these:  Rescission 
or  cancellation,  as  applied  to  contracts,  conveyances, 
judgments,  and  all  fraudulent  transactions,  with  one 
marked  exception;  reformation  of  written  instruments 
improperly  drawn  through  fraud;  and  specific  enforce- 
ment by  which  the  fraudulent  party  is  compelled  to  per- 
form the  very  specific  obligation  which  rests  upon  him,, 
and  the  defrauded  party  obtains  the  enjoyment  of  the 
very  right  of  which  he  was  deprived  through  the  fraud. 
This  latter  class  of  remedies  may  assume  an  unlimited 
variety  of  forms,  as  the  circumstances  may  require.  It 
includes,  among  others,  the  compelling  the  fraudulent 
party  to  make  good  his  representations;  the  treating  him 
as  a  trustee  with  respect  to  the  property  which  he  has 
acquired  by  his  fraud;  the  enforcing  the  performance  of 
their  specific  duties  by  trustees,  directors,  and  officers  of 
corporations,  and  all  others  who  stand  in  a  position  of 
trust;  the  compelling  a  written  security  to  stand  good  for 
what  is  actually  due  upon  it,  and  the  like.  These  final 
remedies  may  be  accompanied  and  aided  by  auxiliary 
reliefs,  such  as  injunction  or  a  receiver.  The  purely 
pecuniary  relief  which  courts  of  equity  may  administer, 
as  well  as  courts  of  law,  in  matters  of  fraud,  are  an 
accounting  in  all  its  various  forms  and  conditions, 
and  simple  recoveries,  without  an  accounting,  of  specific 
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amounts  of  money  which  have  been  fraudulently  obtained, 
or  which  are  equitably  and  perhaps  legally  due  on  ac- 
count of  fraud.  In  administering  all  these  remedies, 
pecuniary  as  well  as  equitable,  the  fundamental  theory 
upon  which  equity  acts  is  that  of  restoration, — of  restor- 
ing the  defrauded  party  primarily,  and  the  fraudulent 
party  as  a  necessary  incident,  to  the  positions  which  they 
occupied  before  the  fraud  was  committed.  Assuming 
that  the  transaction  ought  not  to  have  taken  place,  the 
•court  proceeds  as  though  it  had  not  taken  place,  and  re- 
turns the  parties  to  that  situation.  Even  in  such  cases, 
the  court  applies  the  maxim.  He  who  seeks  equity  must 
do  equity,  and  will  thus  secure  to  the  wrong-doer,  in 
awarding  its  relief,  whatever  is  justly  and  equitably  his 
due.^  All  these  forms  of  exclusively  equitable  relief,  and 
the  remedy  of  accounting,  will  be  examined  in  subsequent 
chapters.  At  present  I  purpose  to  state,  as  far  as  is  pos- 
sible, the  general  rules  concerning  the  existence,  extent, 
and  exercise  of  the  jurisdiction,  and  to  add  some  exam- 
ples illustrating  the  instances  in  which  the  jurisdiction 
is  and  is  not  exercised. 

§  911.  Fundamental  Principles  of  the  Jurisdiction.  — 
It  may  be  an  aid  in  the  present  inquiry  to  recall  the 
three  fundamental  principles  concerning  the  equitable 
jurisdiction  which  were  laid  down  and  explained  in  the 
former  volume:  1.  Where  the  primary  right  or  interest 
of  the  plaintiff  is  equitable  only,  the  jurisdiction  is  neces- 
sarily exclusive,  and  will  always  be  exercised  without  re- 

^  The  remedies  of  cancellation,  ref-  son  t.  McDonald,  6  Johns.  Ch.  201. 
ormatioD,  and  enforcing  fiduciary  The  equitable  theory  of  restoring  the 
duties  are  so  familiar  that  they  re-  parties  to  their  original  position: 
quire  no  citation  of  examples.  For  Savery  ▼.  King,  5  H.  L.  Cas.  627; 
examples  of  compelling  the  fraudulent  Bellamy  v.  Sabine,  2  Phill.  Ch.  425; 
party  to  make  f;[ood  his  representa-  Neblett  v.  Macfarland,  92  U.  S.  101; 
tiona,  see  cases  cited  ante,  under  §  899.  Grymes  v.  Sanders,  93  U.  S.  65;  John- 
Examples  of  treating  a  frandnlent  son  ▼.  Jones,  13  Smedes  &  M.  580: 
party  as  a  trustee:  Gresleyv.  Mousley,  Gatling  v.  Newell,  9  Ind.  572;  [Lee 
4  De  Gex  ft  J.  78;  Stump  v.  Gaby,  2  v.  V.  0.  Co.,  126  N.  Y.  579;  Smith  v. 
De  Gex,  M.  ft  G.  623;  and  see  post,  Brittenham,  109  111.  540;  Potter  r. 
section  on  constructive  trusts.  Ex-  Taggart,  59  Wis.  1 ;  and  see  Brown  r. 
ample  of  ordering  a  security  to  stand  Norman,  65  Miss.  369;  7  Am.  St.  Rep. 
for  what  was  really  due  on  it:  Neil-  663.] 
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gard  to  the  nature  of  the  relief;  otherwise  the  party  would 
be  without  remedy,  since  courts  of  law  could  not  take 
cognizance  of  the  case.  2*  Where  the  primary  right  is 
legal,  and  the  remedy  sought  is  purely  equitable,  the 
jurisdiction  is  also  exclusive,  and  always  exists,  but  will 
not  generally  be  exercised  if  the  legal  remedy  which  the 
party  might  obtain  is  adequate,  complete,  and  certain. 
3.  Where  the  primary  right  is  legal,  and  the  remedy  is 
also  legal,  a  recovery  of  money  simply,  or  of  the  posses- 
sion of  chattels,  the  jurisdiction  is  concurrent,  and  only 
exists  when  the  remedy  which  the  party  might  obtain  at 
law  is  not  adequate.'  The  great  majority  of  cases  arising 
from  fraud  undoubtedly  fall  under  the  second  or  third  of 
these  principles.  It  should  be  observed  that  in  the  origi- 
nal condition  of  the  jurisdiction,  and  in  those  courts  of 
this  country  which  preserve  the  original  methods  of 
equity,  the  jurisdiction  might  be  extended  over  many 
instances  otherwise  belonging  to  the  third  class,  by  rea- 
son of  the  auxiliary  relief  of  a  discovery.* 

§  912.  The  English  Doctrine.  —  The  doctrine  is  fully 
settled  by  an  unbroken  line  of  decisions  extending  to  the 
present  day,  that,  with  one  remarkable  exception,  the  ju- 
risdiction of  equity  exists  in  and  may  be  extended  over 
every  case  of  fraud,  whether  the  primary  rights  of  the 
parties  are  legal  or  equitable,  and  whether  the  remedies 
sought  are  equitable  or  simple  pecuniary  recoveries,  and 
even  though  courts  of  law  have  a  concurrent  jurisdiction 
of  the  case  and  can  administer  the  same  kind  of  relief. 
The  English  judges  have  virtually  said  that  in  every  case 
of  fraud  the  remedy  at  law,  either  from  the  nature  of  the 
legal  relief  itself  or  from  the  methods  of  legal  procedure, 
is  inadequate.  The  only  question,  therefore,  presented 
to  an  English  court  is,  not  whether  the  equitable  juris- 
diction  eodsts,  but  whether  it  should  be  exercised.'    As 

1  [See  ante,  §  178.1  questioD,  for  the  long  line  of  ebancel- 

>  [See  atUe,  %i  22i-226,  234.]  lora  and  other  equity  judges  may  be 

'  It  will  be  proper  to  present  the  supposed  to  know,  at  leasC  tiie  joiit- 

▼iewt  of  the  English  courts  on  this  distion  of  their  own  tribunaL    I  ••■ 
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the  ablest  judges  have  often  said,  one  of  the  occasions^  for 
the  existence  of  a  separate  court  of  chancery  was  its  power 

lect  recent  cims,  and  thoee  in  which  bill  were  utterly  insolrent,  and  that  it 
the  recovery  waa  pecimiary,  and  in  wan  worthless;  that  be  made  no  ad- 
which  there  waa  confeaaedly  a  cononr-  Tance  himself;  but  the  whole  waa  a 
rent  jurisdiction  at  law.    Hill  v.  Lane,  scheme  to  obtain  money  for  himself. 
li.  R.  11  Eq.  215,  was  a  suit  brought  The  relief  demanded  was  repayment 
■imply  to  recorer  back    the  money  of  the  money  from  the  defendant  per- 
which  plaintiff  had  paid  for  certain  sonally.     The  bill  waa  demurred  to 
ahares  of  atock  puronaaed  from  de-  on  the  ground  that  the  remedy  waa 
fendanta  in  reliance  upon  their  false  wholly  at  law.     Vice-Chanoellor  Ma- 
and  fraudulent  representations.     The  line  said  (p.  299):   "No  one  can  say 
bill  was  demurred  to.   Vioe-Chancellor  that  the  bill  doea  not  allege  a  caao 
Stuart  said  (p.  220):  "Li  support  of  the  entitling  the  plaintiff  to  recover  the 
demurrer  it  was  argued  that  the  proper  money  at  law;  but  the  question  is, 
remedy  for  the  plaintiff^  if  he  had  any,  whether  the  remedy  is  not  in  this 
waa  to  proceed  by  action  at  law.     It  court  as  well  aa  at  law."    The  rice- 
has  often  been  decided  that  this  court  chancellor,  having  said  that  the  facts 
will  grant  relief  in  such  cases.  ....  brought  the  case  within  the  principle 
It  ia  so  well  settled  that  this  court  of  Pasley  v.  Freeman,  3  Term  Rep. 
will    entertain    jurisdiction    in    such  61,    and    having    cited    instances    m 
casea,  that  it  would  1)e  a  misfortune,  which  equity  had  taken  jurisdiction  of 
indeed,  to  the  public  if  there  were  any  similar  cases,  he  proceeded:    *'  Lord 
anfficient  ground  for  considering  that  Eldon,  in  Evans  v.  Bicknell,  6  Ves. 
the    jurisdiction    is    doubtful.''^     He  174,    182,   declared  that  the  case  of 
oitea  the  opinions  of  Ix)rd  Eldon,  Sir  Pasley  v.  Freeman,  3  Term  Rep.  51, 
William  Grant,  8ir  John  Leach,  and  and  all  others  of  that  class,  were  more 
other    eminent    judges,    and    adds:  fit  for  a  court  of  equity  than  a  court 
"  So  long  ago  as  the  case  of  Colt  v.  of   law,   and  was  clearly  of  opinion 
Woollaston,  2  P.  Wms.  154,  156,  the  that  at  least  there  is  concurrent  juris- 
master  of  rolls  said:   'It  is  no  objec-  diction,  and  he  says:  'It  has  occurred 
tion  that  the  parties  have  their  remedy  to  me  that  that  case,  upon  the  priuci« 
at  law,  an<l  may  bring  an  action  for  pies  of  many  decisions  of  this  court, 
moneys  had  and  received  for  the  plain-  might  have  been  maintained  here;  for 
tiff's  own  nse,  for  in  eases  of  fraud  the  it  is  a  very  old  head  of  equity  that  if 
coort  of  equity  has  concurrent  juris-  a  representation  is  made  to  another 
diction  with  the  common  law,  matter  person  going  to  deal  in  a  matter  of  in- 
of  fraud  being  the  great  subject  of  re-  terest  upon  the  faith  of  that  represen- 
lief  here.'"    The  vice-chancellor  also  tation,   the  former  shall    make  that 
held  that  the  decision  in  Ogilvie  v.  representation  good  if  he  knows  it  to 
Gnrrie,  37  L.  J.  Ch.  641,   per  Lord  be  false.'    Can  anything  be  more  con- 
Caima,  was  not  in  opposition  to  his  elusive?"    In  St.  Aubyn  v.  Smart,  L. 
own  conclusion,  and  if  a  dictum  in  R.  5  Eq.  183,  the  defendant  and  one 
that  case  appeared  to  be  opposed,  it  Bailer  had  been  partners  as  attorneys 
wasin  direct  conflict  with  an  unbroken  at  law.     Plaintiff  employed  the  firm 
current  of  authority.     In  Ramshire  v.  to  obtain  a  sum  of  money  due  to  him, 
Bolton,  L.  R.  8  Eq.  294,  the  bill  al-  being  part  of  a  fund  in  charge  of  a 
leged  that  at  the  defendant's  request  court.      Buller  attended  to  the  busi- 
be  advanced  to  a  third  person,  who  ness,  obtained  the  money  in  his  own 
was  the  drawer,  one  half  of  the  amount  name,  and  absconded   with   it.     The 
of  a  bill  of  exchange  drawn  for  five  suit  is  brought  to  make  the  defendant 
hundred   pounds;    tnat    the  advance  liable  for  this  fraud  of  his  copartner, 
was  made  upon  defendant's  promise  The  bill  did  not  pray  for  an  account- 
to  advance  the  other  half,  and  his  ing,  but  simply  to  recover  the  sam  of 
representations  that  the  drawer  and  money.     Demurrer  on  ground  of  want 
acceptor  were  both  men  of  large  prop-  of  jurisdiction.     The  vice-chancellor 
erty;  that  defendant's  representations  said  (p.  188):   "Upon  a  careful  con- 
were  intentionally  false  and  fraudu-  sideration  of  the  authorities,  I  am  per- 
lent;  that  hs  knew  the  parties  to  the  fectly  satisfied  that  even  if  there  b« 
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to  deal  with  all  cases  of  fraud;  its  original  grant  of  juris- 
diction covered  fraud  in  all  its  forms  and  phases.     The 

a  remedy  at  law,  there  It  also  one  in    would  lie,  and  that  it  wonld  be  for  a 
equity.    The  jurisdiction  was  clearly    jury  to  assess  the  damages.     I  am  of 
stated  hv  Sir  James  Wigram  in  Blair    opinion,  however,  that  this  belongs  to 
V.  Bromley,  6  Hare,  556,  2  Phill.  Ch.    a  olsss  of  oases  over  which  courts  of 
361,  confirmed  bv  Lord  Lyndhurst  on    law  and  courts  of  equity  have  a  corn- 
appeal,  who,  in  the  course  of  his  jndg-    men  jurisdiction,  and  in  which  the 
ment,   said  that  in  all  the  cases  to    procedure   of    both    jurisdictions   is 
which  he  had  referred  the  effect  of  a    adapted  for  doing  justice.     I  do  not 
misrepresentation  raised  an  equity  to    regret  that  there  is  snch  a  class  of 
restore  the  parties  as  nearly  as  possi-    cases,  nor  should  I  be  sorry  to  see  it 
ble  to  the  same  situation  in  which  they    extended.    But  being  of  opinion  thsl 
wonld  have  stood  but  for  tho  misrep*    this  is  a  case  in  which  a  oonrt  of  equity 
resentation,  and  for  which  damages  in    has  jurisdiction  as  well  as  a  oonrt  of 
an  action  at  law  might  be  a  very  inade-    law,  I  think  that  it  is  a  much  bettsr 
quate  remedy;  and  that  the  fact  that    case  for  a  court  of  equity  than  for  a 
an  action  at  law  would  lie  was  no  oh-    court  of  law,  because  a  court  of  lav 
jection  to  such  equity."    This  decision    oould  only  have  left  it  to  a  juiy  to 
was  affirmed  by  the  court  of  anpeal,    assess  the  damages;  whereas  here,  by 
consisting  of  Page  Wood  (Lord  Hath*    the  superior  powers  of  the  oonrt  of 
erley)  and  Selwyn,  LL.   JJ.,  on  the    equity,  justice  can  be  done  betweea 
ground  of  the  general  jurisdiction  of    the  parties  in  the  most  minute  detsiL" 
equity  in  matters  of  fraud:  St.  Anbyn    Knight  Bruce,  Lb   J.,  said  (p.  627): 
V.  Smart,  L.  R.  3  Oh.  646,  650.     The    "On  the  merits  of  this  ease  there  can 
celebrated  case  of  Slim  v.  Oroucher,  1    be  no  possibility  of  question.     (It  has 
De  Gez,  F.  k  J.  518,  is  a  most  instruct-    been  overruled  on  the  merits  by  Derry 
ive  and  oouvincing  authority.    Plain-    v.  Peek,  14  App.  Oas.  (H.  L^)  337,  bat 
tiff  was  appUed  to  for  a  loan  upon  the    its  authority  on  the  question  of  juris- 
security  of  a  lease,  and  was  told  by    diction  is  left  untouched:  Low  ▼.  Boa- 
the  borrower  that  he  was  entitled  to  a    verie  (1891),  3  Oh.  82.]    The  only  point 
renewal  of  the  lease  for  ninety-eight    reasonably  arguable  was,  in  which  of 
years  from  his  lessor.     Plaintiff  re-    the  courts  redress  should  be  songb^ 
quired  a  written  statement  from  the    and  it    has  been  said    that   redroai 
lessor  of  that  fact.    The  lessor  fur-    should  be  sought  in  a  oonrt  of  Uv. 
nished  such  a  statement,  and  on  the    It  is  true  that  according  to  modern 
faith  of  it  plaintiff  made  the  loan.    It    practice  a  court  of  law  wonld  afford 
turned  out  that  the  lessor  had  already    redress  in  the  case  by  means  of  an  sc- 
executed  the  renewal  lease  to  the  bor-    tion,  with  the  assistance  of  a  jury;  bat 
rower,  who  had  assigned  it  to  a  third    the  courts  of  law  in  this  country  ezer 
person  for  value;  at  the  time  he  made    oise  jurisdiction   in    these   cases  b^ 
his  statement  the  lessor  had  forgotten    means  of  a  gradual  extension  of  their 
the  fact.    Plaintiff  sues  the  lessor  to  re-    powers,  and  we  know  that  that  does 
cover  the  sum  advanced,  with  interest,     not  deprive  the  courts  of  equity  of 
The  court  of  appeal  (Lord  Chancellor    their  ancient  and  undoubted  jnrisdie- 
Campbell  and  Lords  Justices  Turner    tion  which  they  exercised  before  eonrti 
and  Knight  Bruce)  held  that  the  de-    of  law  enlarged  their  limits.     The  ob- 
fendant's  misrepresentation  was  fraud    servation  is  familiar — and  some  of  os 
in  equity,  though  not  an  intentional    have  heard  it  used  by  Lord  Eldon— 
moral  wrong;  that  he  was  liable;  and    that  the  jurisdiction  not  only  belon(|i 
that  equity  had    jurisdiction.     Lord    to  this  courts  but  belonged  to  it  origi- 

Campbell  said  (p.  523):  "The  defense    nally I  do  not  mean  tossy 

set  up  in  the  suit  is,  that  there  was  a  that  in  all  cases  the  court  will  exer- 
remedy  at  law,  and  that  that  is  the  cise  the  jurisdiction.  It  is  in  ths 
only  remedy  competent  to  the  plain-  power  of  the  court  to  say  that  it  will 
tiff.  Now,  that  there  was  a  remedy  at  not  do  so  in  particular  cases,  but  I 
law  I  think  is  quite  clear;  there  is  no  am  perfectly  satisfied  that  this  is  * 
doubt  in  my  mind   that   an  action    case  in  which  the  jurisdiction  onglit 
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laiKT  courts,  on  the  other  hand,  originally  had  very  litUei  if 
any,  jurisdiction  in  such  matters.     In  the  early  forms  of 
action  to  enforce  covenants,  debts,  and  other  obligations  ex 
ctmtraetUy  fraud  was  not  admitted  as  a  defense,  and  there 
^was  no  form  of  action  appropriate  for  the  recovery  of 
damages  on  account  of  fraud.     The  jurisdiction  of  the 
law  courts  in  such  cases  was  of  later  origin,  and  was  of 
gradual  growth.    It  was  not  until  the  invention  of  the 
actions  of  assumpsit,  case,  and  trover,  in  which  equitable 
principles  could  be  largely  admitted,  tbat  the  jurisdiction 
at  law  in  matters  of  fraud  became  fully  developed.    The 
full  jurisdiction  of  equity  having  thus  been  established 
from  the  earliest  time,  it  should  not,  in  accordance  with 
familiar  principles,  be  at  all  affected  by  a  subsequent 
growth  of  a   similar  common-law  jurisdiction.     To  say 
that  the  full  jurisdiction  of  equity  has  been  any  way  ab- 
ridged, impaired,  or  altered,  because  the  law  courts  have 
gradually  assumed  and  finally  acquired  a  like  jurisdiction, 
even  though  competent  in  many  cases  to  administer  ade- 
quate relief,  is  to  violate  one  of  the  most  fundamental 
principles  regulating  the  general  equitable  jurisdiction. 
The  sum  of  the  English  doctrine,  therefore,  is,  tbat,  al- 
though the  jurisdiction  always  exists,  whether  it  will  be 

to  be  ez6reiMd.*    TheM  obsenrationt  dietioH,^     These  words   oontain    the 

are  very  weighty,  and  correctly  state  very  essence  of  the  true  theory  con- 

the  reUtive  position  of  the  two  jnris*  corning  the  function  of  decided  cases 

dictions  in  equity  and  at  law  over  to  operate  as  excanple$  of   sll   legal 

matters  of  fraud.    Some  of  the  Amer-  principles  and  doctrines,  rather  than 

ican  decisions  seem  to  speak  as  though  as  being  their  souree$  or  fonntains. 

the  iarisdiction  at   law  in  cases  of  They  deserve  to  be  emblazoned  on  the 

fraud  had  existed  from  the  beginning,  walls  of  erery  court-room  in  the  coun- 

full  and  complete;  while  that  in  equity  try,  so  that  they  might  be  under  the 

was  a  subsequent  creation,  including  constant    observation    of    all   judges 

only  those  matters  which,  it  was  found,  who  are  applying  precedents  in  the 

could  not  be  easily  determined  at  law.  work  of  constructing  and  developing 

Turner,  L.  J.,  said  (p.  528):  <*If  we  the  law.     See  also  Colt  v.  Woollas- 

were  to  grant  any  relief  upon  this  ap-  ton,  2  P.  Wms.  154;  Evans  v.  Bick- 

peal,  we  should  be  very  much  narrow-  nell,  6  Ves.  174;  Burrowes  v.  Lock,  10 

ing  an  old  jurisdiction  of  this  court,  Ves.  470;  Green  v.  Barrett,  1  Sim.  45; 

by  confining  it  to  cases  in  which  the  Blair  v.  Bromley,  5  Hare,  542,  656;  2 

jurisdiction  has  been  exercised.     We  PhilL  Ch.  334,  361;  Ingram  v.  Thorp,  7 

should,  I  think,  be  taking  ^  coms  Hare,  67;  Cridland  v.  Lord  De  Man- 

€u  the  mecuure  of  the  jurUdicUon,  in*  ley,  1  De  Gex  &  S.  459;  Atkinson  v« 

Uead  qf  as  the  eaoamples  qf  ikiU  juri*'  Mackreth,  H  R.  2  £q.  570. 
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exercised  depends  upon  the  circumstances  of  individual 
cases.' 

§  913.  Exception  —  Fraudulent  Wills.  — The  marked 
exception  to  the  jurisdiction  referred  to  in  the  foregoing 
paragraph  is  that  of  canceling  wills  obtained  by  means 
of  fraud.  In  a  few  very  early  decisions,  the  court  of 
chancery  seems  to  have  asserted  such  a  jurisdiction.  For 
more  than  a  century,  however,  and  through  a  long  series 
of  cases,  the  judges  have  either  refused  to  exercise  the 

>  I  add  several  eases,  most  of  them  the  remedy  at  law);  Skilbeck  ▼.  Hil* 
reoent,  merely  as  examples  of  the  ton,  L.  R.  2  Eq.  587  (setting  aside  a 
ezeroise  of  the  jurisdiction  when  some  release);  Uoare  v.  Bremridge,  L.  R.  U 
remedy  miffht  also  have  been  obtained  £q.  522;  8  Ch.  22  (cancellation  of  an 
at  law.  The  discussion  of  the  pe-  insurance  policy;  the  jurisdiction  oer- 
culiarly  equitable  remedies,  such  as  tain,  although  the  remedy  at  law  might 
cancellation,  specific  enforcement,  be  better);  London  etc  Co.  ▼.  Scy- 
reformation,  injunction,  etc.,  is  pos^  mour,  L.  R.  17  Eq.  S5  (ditto);  Floirer 
poned.  Pecuniary  recoveries;  juriedic  t.  Lloyd,  L.  R.  10  Ch.  Div.  327  (setting 
turn  nd  exercised:  Newham  v.  May,  aside  a  judgment);  Lempri^re  v. 
13  Price,  749,  751  (suit  on  a  fraudulent  Lauge,  L.  R.  12  Ch.  Div.  675  (settmg 
warranty);  Leather  v.  Simpson,  L.  R.  aside  a  fraudulent  lease  against  an  in- 
11  Eq.  398  (to  recover  back  money  f ant  lessee  guilty  of  the  fraud).  Beeov- 
paid  for  a  forged  bill);  Ship  v.  Cross*  ering  real  estate  to  which  the  pkdtU^wu 
kill,  L.  R.  10  Eq.  73  (to  recover  back  entitled,  and  wltichhe  had  been  proftnted 
moiiey  paid  for  shares);  Ochsenbein  v.  by  fraud  from  possessing  and  enjouing: 
Papelier,  L.  R.  8  Ch.  695  (court  re-  Vane  v.  Vane,  L.  R.  8  Ch.  383  (lapse 
fused  to  enjoin  an  action  at  law  on  an  of  time  no  bar  where  fraad  was  con- 
insurance  policv  on  the  ground  that  oealed  from  the  plaintiflE^  —  a  remark- 
the question  of  fraud  involved  could  be  able  case);  Chetham  r.  Hoare,  ImK.9 
better  tried  at  law).  Pecuniary  re-  Eq.  571  (lapse  of  time  no  bar  where  the 
coveries;  jurisdiction  exerdsed:  See  cases  fraud  has  been  concealed);  Howsrd  v. 
in  the  last  note,  and  also  Wilson  v.  Earl  of  Shrewsbury,  L.  R.  2  Cb.  760. 
Short,  6  Hare,  366  (suit  by  a  principal  Specific  enforcement  of  false  representa- 
against  his  agent);  Barker  r.  Birch,  1  tions;  compelling  the  d^endani  to  make 
De  Gez  &  S.  376;  Coomer  v.  Bromley,  them  good:  Hutton  v.  Roesiter,  7  D* 

5  De  Oex  &  S.  532;  Mcintosh  v.  Great  Gez,  M.  &  G.  9,  18,  19  (asainst  an 
West.  R*y»  2  Maon.  &  G.  74  (discov-  executor  who  had  represented  that  the 
ery  and  relief  on  a  contract,  although  assets  of  the  estate  were  sufBcienti  sad 
there  was  a  remedy  at  law).  OaneellO'  that  a  certain  claim  would  be  paid). 
tion  or  rescission qf  contracts,  sales,  etc:  Enforcing  a  eonetruetive  trttsi  agMUt  a 
Jennings  v.  Broughton,  5  De  Gex,  M.  party  foAo   has  fraudulently  oUaiiud 

6  G.  126  (cancellation  of  a  contract  of  the  title  to  land:  Rolfe  v.  Gregory,  4  D« 

Surchase);  Reynellv.  Spyre,  1  De  Gez  Gez,  J.  &  S.  576  (delay  excused  by 

L  &  G.  660  (setting  aside  an  agree-  concealed  fraud).    See   also,  on  the 

ment);  Rawlins  v.  Wickham,    3  De  subject   of   jnrisdiction    in    general, 

Gez  &  J.  304  (setting  aside  a  contract  Garth  r.  Ck>tton,  3  Atk.  751;  Msn  v. 

of  partnership  and  indemnifying  plain-  Ward,  2  Atk.  228;  Trenehard  v.  Wan- 

ti£f  against  the  debts  of    the  firm);  ley,  2   P.   Wms.   167;    Huguenin  v. 

Bartlett  v.  Salmon,  6  De  Gex,  M.  &  Baseley,  14  Ves.  273;  Browne  v.  Sav- 

G.    33    (setting    aside    a    contract);  age,  4  Drew.  635;  Stent  r.  Bailis,  2 

Walsham  v.  Stainton,  1  De  Gex,  J.  &  P.  Wms.  220;  Chesterfield  v.  Jaossen, 

S.  678  (setting  aside  a  sale  and  recov-  2    Ves.    Sr.    125;  Barker  v.   Ray,  2 

ering  the  value);  TraiU  v.  Baring,  4  Russ.  63;  Taff  Vale  eta  R'y  t.  Kiioo, 

De  Gex,   J.   &  S.   318  (canceling    a  1  H.  L.  Cas.  109,  221. 
policy  of  insurance,  notwithstanding 
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jurisdiction,  or  denied  its   existence;  and  it  has  finally 
"been  settled  by  the  tribunal  of  last  resort,  that,  under  their 
general  jurisdiction,  courts  of  equity  have  no  power  to 
entertain  suits  for  the  purpose  of  setting  aside  or  cancel- 
ing a  will  on  the  ground  that  it  was  procured  by  fraud. 
The  same  rule  has  been  generally  adopted  in  the  United 
States.     Under  the  common  system,  the  validity  of  wills 
of  real  estate  could  only  be  tested  in  an  action  at  law; 
that  of  wills  of  personal  estate  was  established  by  the  decree 
of  the  ecclesiastical  court  in  the  proceedings  for  probate. 
Under  the  statutory  system  generally  prevailing  in  this 
country,  both  wills  of  real  estate  and  wills  of  personal 
estate  are  admitted  to  probate;  in  some  of  the  states  the 
decree  of  the  probate  court  is  conclusive  with  respect  to 
both  kinds;  in  other  states  it  is  conclusive  only  with  re- 
spect to  those  of  personal  property.^ 

^  Th«  early  cues  which  admit  the  Gould,   3  Story,  616,  637;  Adams  v. 

jarisdiotion  are  Herbert  r.  Lowns,  1  Adams,  22  Vt.  50;  Waters  v.  Stick - 

Ch.  Rep.  12;  Maundy  ▼.  Maundy,  1  ney,  12  Allen,  1;  90  Am.  Dee.    122; 

Cb.  Rep.   66;    Welby   v.    Thomagh,  Colton  v.  Ross,  2  Paige,  396;  22  Am. 

Preo.  Ch.  123;  Goes  r.  Traoey,  1  P.  Dea  648;  Trezler  r.  Miller,  6  Ired. 

Wms.  287;  Lucas  v.  Burgess,  Reg.  Lib.  £q.  248;  Blue  ▼.  Patterson,  1  Dev.  & 

1573,  A,  JfoL  7;  Gorp'n  of  Feversham  B.   Eq.  457;  MeDowall  t.  Peyton,  2 

T.  Parr,  Beg.  Lib.  1573,  A,  foL  208;  Besaus.  Eq.  313;  Watson  t.  Bothwell, 

andseeMonro's  Acta  CancellariiB,  398.  II  Ala.  650;  Hamberlin  v.   Terry,  7 

ne  following  oases    directly  or  im-  How.  (Miss.)  143;  Cowdenr.  Cowden, 

Sliedly  deny  the  jurisdiction:  Allen  r.  2  flow.  (Miss.)  806;  Swell  v.  Tidwell, 
IcPherson,  1  H.  L.  Gas.  191;  1  Ph'dL  20  Ark.  136;  Archer  v.  Meadows,  33 
Ch.  133;  5  Bear.  469;  Jones  r.  Greg*  Wis.  166;  California  r.  McGlyun,  20 
OTY,  2  Be  Gex,  J.  k  S.  83;  Wright  v.  CaL  233,  266;  Booth  r.  Kitchen,  7 
Wilkin,4I)eGez&  J.  141;  Andrews  Y.  Hun,  255;  Van  Alst  t.  Hunter,  5 
Powys,  2  Brown  Pari.  C.  504;  Kerrick  Johns.  Ch.  148;  Muir  v.  Trustees,  3 
T.Bransby,  7  Brown  Pari.  C.  437;  Ben-  Barb.  Ch.  477;  Hunter's  Will,  6  Ohio, 
netT.  Vade,  2  Atk.  324;  Webb  v.  Clav-  499;  Hunt  v.  Hamilton,  9  Dana»  90; 
erden,  2  Atk.  424;  Jones  r.  Jones,  3  Burrow  v.  Ragland,  6  Humph.  481. 
Mer.  161 ;  Armitage  v.  Wadsworth,  1  While  it  plainly  appears  from  these 
Madd.  189;  Roberts  v.  Wynn,  1  Ch.  oases  that  there  is  no  jurisdiotion  to 
Rep.  125;  Archer  w.  Mosse,  2  Vem.  8;  set  aside  a  probate  on  the  ground  of 
^ynn  ▼.  Thynn,  1  Vera.  286;  Nelson  fraud  in  obtaining  the  will,  there 
▼.  Oldfield,  2  Vem.  76;  Plume  ▼.  would  not  seem  to  be  any  such  objec- 
Beale,  1  P.  Wms.  388;  Barnesly  ▼.  tion,  on  principle,  to  the  granting  of 
Powel,  1  Ves.  Sr.  284,  287;  Sheffield  appropriate  relief  against  tiie  probate 
Duchess  of  Buckingham,  1  Atk.  628;  itself  on  account  of  fraud  in  the  pro- 
Ex  parte  Fearon,  5  Ves.  663,  647;  eeedings  independently  of  the  will. 
Price  ▼•  Dewhurst,  4  Mylue  &  C.  76,  Such  relief  would  seem  to  be  exactly 
80;  Gingell  v.  Home,  9  Sim.  539,  543;  analogous  to  that  granted  against  any 
In  re  Broderick's  Will,  21  Wall.  503;  fraudulent  decree  or  judgment  With 
Jones  T.  BoUes,  9  Wall.  364;  Gaines  respect  to  jurisdiction  of  a  court  of 
▼.  Chew,  2  How.  619.  645;  Tarver  probate,  see  the  two  following  remark- 
▼.    Tarver,    9   Pet.    174;    Gould    r*  able  cases:   Roderigaa  v«   luist  Biv. 
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§  914.    The  American  Doctrine. — In  a  few  of  tlie  earlier 
decisions  the  English  rule  was  adopted  to  its  fall  extent' 
This  cannoty  howeyer,  he  regarded  as  the  present  Ameri- 
can doctrine.    As  was  shown  in  the  former  yolume,  in 
several  of  the  states  only  a  partial  and  very  narrow  equi- 
table jurisdiction  was  for  a  long  time  conferred|  and  this 
was  strictly  limited  by  the  courts  to  the  very  matters 
specified  by  the  statutes.     In  other  states,  the  equitable 
jurisdiction  was  defined  by  statute  as  embracing  only 
those  cases  for  which  there  was  no  adequate  remedy  at 
law.     Influenced  partly  by  the  tendency  of  this  legisla- 
tion, and  partly  by  the  supposed  constitutional  guaranties 
of  the  jury  trial,  which  were  construed  to  forbid  the  in- 
terposition of  equity  in  controversies  which  cotdd  be  de- 
termined by  law,  the  equity  courts  of  the  United  States 
and  of  the  several  states  have  practically  abandoned  a 
large  part  of  the  jurisdiction  in  matters  of  fraud  which  is 
confessedly  held  by  the  English  court  of  chancery.     The 
doctrine  is  settled  that  the  exclusive  jurisdiction  to  grant 
purely  equitable  remedies,  such  as  cancellation,  will  not 
be  exercised,  and  the  concurrent  jurisdiction  to  grant 
pecuniary  recoveries  does  not  exist,  in  any  case  where 
the  legal  remedy,  either  affirmative  or  defensive,  which  the 
defrauded  party  might  obtain,  would  be  adequate,  certain, 
and  complete.'    The  language  on  this  subject  often  used 

Sar.  Inst.,  63  N.  Y.  460;  20  Am.  Bep.  eral  doctrine  in  the  fomier  Toliuna. 

555;  Roderigaa  v.  East  Riv.  Sav.  Inst,  See,  with  respect  to  the  Jnriedictioa  of 

76  K.  Y.  316;  32  Am.  Rep.  309.     As  the  United  States  courts,  anie,  S§  295^ 

to  jurisdiction  in  case  of  a  lost  or  de-  296,  297,  and  cases  cited;  with  reipeet 

stroyed  will,  see  Gaines  v.  Chew,  2  to  the  jurisdiction  in  New  Hampshire, 

How.  619,  645;  Bailey  v.  Stiles,  2  N.  J.  §  303;  in  Massachusetts,  S§  31^  318; 

£q.  220;  Allison  v.  Allison,  7  Dana,  90;  in  Maine,  §§  323,  327.     See  also  Esrl 

Buchanan  v.  Matlock,  8  Humph.  390;  of  Oxford's  Case,  2  Lead.  Gas.  Sq. 

47    Am.    Dec    622;    Morningstar  v.  1550-1653,   note  by  American  editor. 

Selby,  15  Ohio,  345;  45  Am.  Dec.  579;  The  following  are  a  few  of  the  rsit 

Slade  V.  Street,  27  Ga.  17;  [Dower  v^.  number  of  cases  in  which  the  jnrisdio- 

Seeds,  28  W.  Va.  113;  57  Am.   Rep.  tion  in  matter  of  fraud  is  discussed, 

646  (the  jurisdiction  asserted,  after  an  and  its  limitations  and  exceptions  sre 

extended  review  of  the  cases).     See  stated:  Grand  Chute  v.  Winegar,  15 

jfost,  note  to  §  1154.]  Wall.  373;  Insurance  Go.  ▼.  Bailey, 

^  For  example,  by  Chancellor  Kent  13  WalL  616;  Jones  ▼.  BoUes,  9  Wall 

in  Bacon  v.  Bronsou,  7  Johns.  Ch.  201;  364;  Bank  of  Bellows  Fidls  v.  Rutland, 

11  Am.  Dec.  449.  etc.  R.  R.,  28  Vt.  470;  Crane  ▼.  Ban- 

*  I  have  already  discussed  this  gen-  nell,  10  Paige^  833;  BotieU  t.  dark's 
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by  judges  represents  nearly  the  entire  jurisdiction  of 
eq[ixity  in  matters  of  fraud,  whatever  he  the  remedies 
granted,  as  concurrent  with  that  at  the  law,  and  as  not 
existing  where  adequate  legal  relief  can  he  given.    The 

Sz*r%  7  Craaoh,  69,  89;  Hardwiok  t.  destroyed.  **    I  would  remark  that  if 

^orbee's  Adm'r,  1  Bibb.  212;  Waters  thii  reaaoning  la  correct,  it  aeema  to 

▼.  Mattingly,  1  Bibb,  244;  4  Am.  Deo.  strike  at  the  root  of  the  jurisdiction 

631 ;    Blackwell  v.  Oldham,  4  Dana,  to  entertain  snits  on  lost  instruments 

195;  Warner  t.  Daniels,  1  Wood,  ft  M.  of  indebtedness.    Wampler  v.  Warn* 

90,  112;  Person  Y.  Sanger,  Daveis,  262,  pier.  80  Gratt  454:     Held,  that  a 

259;  Bassett  r.  Brown,  100  Mass.  365;  deed  of  oonTeyanoe  obtained  by  frand 

Sater  ▼.  Matthews,   115  Mass.  253;  may  be  set  aside.    Christian,  J.,  said 

HnbbellT.  Cnrrier,  10  Allen,  333;  Mil-  (p.  459):  *'  Conrto  of  equity  hav^e  an 

ler  ▼.  Scammon,  52  N.  H.  609;  Wood-  original,  independenti   and   inherent 

nutn  T.  Freeman,  25  Me.  531;  Piscata-  jnriBdiction  to  relieve  against  every 

QQa  Ins.  Cow  T.  HiU,  60  Me.  178,  183;  species  of  fraud.    Every  transfer  or 

Clark  ▼.  Robinson,  58  Me.  133,  137;  conveyance  of    property,    by    what 

Williams  v.   Mitchell,  30  Ala.   299;  means  soever  it  may  be  done,  is  in 

Lieamed  v.   Holmes,    49  Miss.   290;  CNquity  vitiated  by  fraud.     Deeds,  ob- 

Boardman  v.  Jackson,  119  Mass.  161;  ligations,    contracts,    awards,    judg* 

[Buxard  t.  Houston,  119  U.  S.  847;  ments,  or  decrees  may  be  the  instm- 

Paton  ▼.  Majors,  46  Fed.  Rep.  210;  ments  to  which  parties  resort  to  cover 


TillisiA  V.  Bwing,  87  Ala.  360;  Green  fraud,  and  through  which  they  may 

▼.  Spanldinff,  76  Va.  411;  Taylor  v.  obtain  the  most  unrighteous  advan- 

Taylor,  74  mo.  582;  Merrill  v.  Mo-  tages,  but  none  of  such  devices  or  in- 

Laughlin,  75  Me.  64;  Fitzmaurice  v.  steuments  will  be  permitted  b^  a  court 

Mosier,  116  Ind.  365;  9  Am.  St.  Repu  of  equity  to  obstruct  the  requirements 

854^  and  note.]    In  the  two  following  of  justice.    If  a  case  of  fraud  be  estab- 

recent  cases  the  doctrine  was  clearly  lished,  a  oourt  of  equity  will  set  aside 

stated  in  both  of  its  aspects:  Girard  all  transactions  founded  upon  it,  by 

Ins.    Co.    ▼.    Guerard,    3    Woods,  whatever  machinery  they  may  have 

4Sn.    Held,  that  a  suit  in  equity  to  been   effected,  and    notwithstending 

recover  on  a  bond  which  had  been  any  contrivance  by  which  it  may  have 

delivered  up  and  canceled   through  been    attempted    to    protect    them, 

the  fraud  of  a  person  not  a  party  to  These   principles  have    now  become 

the  suit,  but  which  was  still  in  force,  axioms  of  equi^  jurisprudence."     I 

will  not  be  sustained,  where  no  dis-  am  convinced  that  the  practical  sur- 

covery  is  sought,  and  where  a  sub-  render  by  the  equity  courts  of  this 

stantud  oopy  is  furnished.     Woods,  country  of  so  large  a  portion  of  their 

J.,  said  (p.  431):  "It  is  not  nisrs fraud  original  and  most  certain  jurisdiction 

which  confers  jurisdiction  on  a  court  was  both  unfortunate  and  unneces- 

cf  equity.    A  party  may  be  guilty  of  sary.    There  are  multitudes  of  esses, 

a  fraud  in  the  warranty  of  personal  even  for  the  recovers  of  money  aloncy 

property  sold,  but  nevertheless   the  in  which  justice  could  be  administered 

remedy  is  at  law  on  the  warranty,  and  the  rights  of  both  litigants  pro- 

So  if  the  maker  of  a  bond,  by  fraudu*  tected  fw  oetter  by  a  trained  judfle 

Imt  artifice,  or  even  theft,  gets  pee-  than  by  leaving  everything   to  the 

session  of  the  bond  from  the  obligee,  rough-and-ready   justice   of  an    or- 

still  if  the  obligee  has  a  duplicate  of  dinary  jury.    Ilie  English  oourts  have 

the  bond,  he  oannot  proceed  m  equity  perceived   and  admitted  this  truth, 

to  recover  upon  the  bond.    A  court  of  boubtless  the  influence  of  able  oourts, 

equity  has  jurisdiction  to  relieve  from  like  those  of  Massachusetts,  Maine, 

the  consequences  of  fraud,  as  where  a  and  Pennsylvania,  has  been  rery  pow- 

bond  or  note  is  procured,  or  deed  of  erful  in  shaping  the  decisions  of  other 

conveyance    obtained,    on   false  and  state  tribunals,  the  narrow  and  purely 

fraudulent  pretenses.      So   where   a  statutory  jurisdiction  of  the  former 

bond  or  deed  is  delivered  up  on  fraudu-  states  not,  perhaps,  having  been  suffi- 

lant  representations  and  is  canceled  or  oiently  observed. 


S  914  EqUITT  JXJBISPBUDXKCS.  1294 

inaccuracy  of  this  mode  of  expression  has  been  shown  in 
the  former  volume.^  The  true  doctrine  is,  that  where  the 
estate  or  interest  is  equitabloi  the  jurisdiction  exists  and 
will  always  be  exercised;  where  the  estate,  interest,  or 
right  is  legal,  and  the  remedies  are  equitablOi  the  ju- 
risdiction always  exists,  but  will  not  always  be  exercised; 
where  the  right  is  legal,  and  the  remedy  is  pecuniary 
and  legal,  the  jurisdiction  is  concurrent  and  only  exists 
where  the  remedy  at  law  is  inadequate.'  I  have  placed 
in  the  foot-note  a  number  of  recent  decisions,  arranged 
in  groups  according  to  the  nature  of  their  reliefs,  merely 
as  examples  and  illustrations  of  the  doctrine  adopted  by 
the  American  courts.*    The  question  whether  equity  has 

^  [See  §§  13S,  140,  note,  176^  noie^  procured  in  frand  of  pnblic  rigbte  and 
188.]  lor  grossly  inadequate  oonsideratioD); 
>  [See  f  178.]  Wampler  ▼.  Wampler,  30  Qratt  454 
'  CanceUcUion  qf  conveyanee$,  eon-  (oonveyanoe  of  land);  Hosleton  ▼. 
tracU,  and  cihfr  private  iMtrument9,  Dickinson,  51  Iowa,  244  (equitaUe 
The  jwritdAcUon  exsreised:  Derrick  ▼;  defense;  in  an  action  on  a  promissory 
Lamar  Ins.  Co.,  74  lU.  404  (an 'assign*  note  given  for  the  price  of  land,  de- 
ment of  a  policy  fraudulently  pro-  fendant  may  have  the  note  canceled 
cured  from  the  assured  by  an  officer  to  the  extent  of  the  damage  sustained 
of  the  insurance  company  set  aside);  by  him  from  false  representations  in 
Beminffton  etc.  Go.  y,  0*Dougherty,  the  sale);  Field  t.  Uerriek,  6  lU. 
81  N.  1.  474  (a  forged  deed);  Ham-  App.  54  (a  lease  obtained  by  frand 
mond  Y.  Pennock,  61  K.  Y.  145;  upon  the  lessee);  Tracy  t.  Colby,  55 
Fisher  v.  Hersey,  78  N.  Y.  387  (a  sale  Cal.  67  (sade  of  land  made  in  purtuanes 
of  land  in  pursuance  of  a  decree,  but  of  a  jndicial  order);  Moore  v.  Moors, 
frauduently  made;  sale  set  aside,  and  56  Cal.  89  (conveyance  procured  by 
a  resale  ordered);  Hackley  ▼.  Draper,  undue  influence);  United  States  Ina 
60  N.  Y.  88  (sale  of  a  debt  in  pur-  Co.  v.  Central  Nat  Bank,  7  DL  App^ 
suance  of  an  order  of  court  obtained  426  (bill  supplementary  to  execution 
by  fraud);  Bruce  v.  Kelly,  5  Hun,  setting  aside  conveyance  fnuidnlent 
229,  232  (conveyance);  Vaudercook  ▼.  against  a  creditor);  Noble  v.  Hinea, 
Cohoes  Sav.  Inst.,  5  Hun,  641  (fraud-  72  Ind.  12;  Bruker  v.  KeUey,  72 
ulent  sale  under  a  decree  of  foreolos*  Ind.  51;  Pfeifer  v.  Snyder,  72  Ind.  78 
ure);  Smith  v.  Griswold,  6  Or.  440  (a  (to  set  aside  a  conveyance  of  land 
court  of  equity  will  cancel  a  .bill  of  fraudulent  against  the  plaintiff  as  s 
sale  of  personal  property  executed  judgment  creditor,  the  complaint 
through  fraud);  Globe  Life  Ins.  Co.  must  aver  that  there  ia  not  other 
V.  Reals,  50  How.  l*r.  237  (a  life  sufficient  property  subject  to  exeen- 
policy);  Glastenbury  v.  McDonald,  tion  to  satisfy  the  demand);  Thomp- 
44  Vt.  450  (a  contract);  Willemin  v.  son  v.  Hey  wood,  129  Mass.  401  (where 
Dunn,  93  111.  511  (voluntary  convey-  land  was  fraudulently  sold  and  eon- 
ance  on  account  of  mental  weakness  veyed  to  the  owner  of  the  equity  of 
and  undne  influence);  Fuller  v.  Per-  redemption  under  a  power  of  eale 
cival,  126  Mass.  381  (cancellation  of  a  contained  in  a  prior  mortgage,  a  sob- 
firm  note  fraudulently  given  by  a  sequent  mortgagee  is  entitled  to  have 
partner  of  the  plaintiff  to  a  holder  such  sale  and  conveyance  canceled); 
with  notice  of  the  fraud);  Emigrant  and  see  Huxley  v.  King,  40  Mich.  73 
Co.  V.  County  of  Wright.  97  U.  iS.  (setting  aside  title  fraudulently  »c- 
S39  (coutraot  for  conveyance  of  laud  quired   under  a  loteclosure  and  re- 
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jurisdiction  of  suits  merely  for  the  recovery  of  money,  or 
^^'hether  the  action  should  be  at  law,  has,  however,  ceased 

demption);  Somorrille  t.  Donaldson,  tie,  41  Mich.  211  (a  mortgage  on  land, 
l!d  Minn.    75   (conveyance   of    land);  conveyed  on  consideration  of  anpport- 
Poston  V.  Balch,  69  Mo.  1 15  (a  sale  of  ing  the  grantor,  will  not  be  canceled 
personal  property  set  aside  at  soit  of  as  fraudulent  against  such  grantor, 
t^be  defrauded  vendor,  and  real  estate  when  he  again  Mcomes  owner  of  the 
into  which    the   property  had   been  land);    Johnson  v.  Murphy,  60  Ala. 
oonverted  by  the  fraudulent  vendee  288  (the  breach  of  an  agreement  to 
subjected  to  a  lien  for  its  value);  Free  make  future  advances  if  a  mortgage  is 
V.  Buckingham,  57  K.  H.  95  (fraudn-  executed  for  past  advances  is  not  suf- 
lent   conveyance  of    land);    Ladd  v.  ficient  to  have  the  mortgage  canceled 
Rice,  57  N.  H.  374  (fraudulent  con-  on  the  ground  of  fraud;  the  remedy  is 
yeyance  set  aside  and  reconveyance  at  law);  Noel  v.  Horton,  50  Iowa,  687 
ordered);   Willis  v.  Sweet,   49   Wis.  (deed  of  land  will  not  be  canceled  on 
505  (a  deed  of  land  delivered  as  an  the  ground  of   false    representations 
escrow,    and    fraudulently   recorded,  concerning  mere  collateral  matters  not 
set  aside);    [Fitzmaurice   v.    Mozier,  affecting  the  substance  of    the  con- 
116  Ind.  365;  9  Am.  St.  Rep.  854,  and  tract);  Dunaway  v.  Robertson,  95  111. 
note  (promissory  note).]  419  (a  person  who  executes  deeds  with 
The  9ame.    Jurudieiim,  when  notex'  intent  to  defraud  creditors  and  puts 
erased:  The  rule  is  generally  adopted  them  on  record,  but  does  not  deliver 
that  a  suit  will  not  be  sustained  to  them,  can  have  no  relief  against  them 
cancel  an  executory,  non-negotiable,  in  equity);  Compton  v.  Bunker  Hill 
personal  contract,  —  e.  g.,  a  policy  of  Bank,  96  111.  301;  36  Am.  Rep.  147  (a 
insurance,  —  when    the    fraud  mi^ht  deed  will  not  be  canceled  when  made 
be  set  up  as  a  defense  to  an  action  through  the  fraud  of  a  third  person 
on   the  contract,   and  there   are    no  not  authorized  to  act  for  the  grantee, 
special    circumstances    which    would  the  fraud  being  unknown  to  the  lat- 
prevent    the     defense     from    being  ter  when    the    deed    was    received); 
available,    adequate,    and    complete:  Briggs  v.  Johnson,  71  Me.  235  (a  deed 
Globe    eta    Ins.    Co.    v.    Reals,    79  invalid  on  its  face  will  not  be  canceled 
N.  Y.  202  (where  the  jurisdiction  of  as  a  cloud  on  title);  Lavassar  v.  Wash- 
equity  will  not  be  exercised  to  cancel  burne,  50  Wis.  200  (a  deed  of  land  will 
a  policy  of  insurance  or  other  written  not  be  canceled  unless  the  proof  of 
executory  contract;  it  is  not  sufficient  fraud  is  clear  and  convincing);  [Busard 
that  a  defense  exists  and  the  evidence  v.  Houston,  119  U.  S.  347.] 
might  be  lost;  there  must  be  circum-  CancelltUkm  qf  judgments  and  other 
stances  showing  injury  which  a  court  Judicial  fn-ocetdinge,  and  9uiU  to  restrain 
of  equity  alone  can  prevent);  Huff  v.  actions  and  judgments  at    law.      The 
Ripley,  58  6a.  11  (will  not  set  aside  jurisdiction  exerdsed:  Dederer  v.  Voor- 
fraudulent  sale  of  personal  property  hies,  81  N.  Y.  153  (to  set  aside  fraud- 
when    remedy  at    law  is  adequate);  ulent  proceedings  of  commissioners  in 
Ins.  Co.  V.  Buley,  13  Wall.  610,  621,  making  an  assessment  for    a  road); 
623  (policy  of  insurance  will  not  be  Hunt  v.  Hunt,  72  M.  Y.  217;  28  Am. 
canceled  when  the  facts  constitute  a  Rep.  129  (what  necessary  in  order  to 
complete  defense  at  law);  Rawson  v.  set  aside  a  judgment  for  fraud);  Jor- 
Harger.  48  Iowa,  269  (contract  for  sale  dan  v.  Volkenniug,  72  N. Y.  300  (ditto) ; 
of  an  invention,  if  neither  party  knew  Ross  v.  Wood,  70  N.    Y.  8   (ditto); 
of  its  want  of  novelty,  and  both  had  Harbaugh  v.  Hohn,  52  Ind.  243  (judg- 
the  same  means  of  information  and  ment  fraudulently  taken  for  a  larger 
acted  in  good  faith,  the  contract  will  sum  than  was  due);  Harris  v.  Cornell, 
not  be  canceled);    Moore  v.  Holt,  3  80  111.  54  (a  fraudulent  decree  for  the 
Tenn.  Ch.  248  (a  contract  for  the  pur>  sale  of  land);  Doughty  v.  Doughty,  27 
chase  of  real  property  will  not  be  can-  K.  J.  £q.  315  (a  judgment  recovered 
celed  at  the  suit  of  one  contractor  on  in  another  state);  Craft  v.  Thompson, 
account   of  the   fraud  of  his  co-con«  51   N.  H.  536  (an  award  olituined  by 
tractor,  when  the   other  parties  were  fraud);  Holland  v.  Trottur,  22  Gratt. 
innocent  of  the  wrong);  Tutile  v.  Tut-  130  (where  i»ai-ty  was  ^jrevented  by 
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to  be  of  any  practical  importance  in  those  states  which 
have  adopted  the  reformed  procedure.    The  codes  provide 

fraud  from  setting  up  a  good  defense  Devlin,  70  K.  Y.  604  (against  ft^andn- 

in  the  action  at  law);  Babcock  r.  Me-  lent  promoters  of  a  fraudaleat  oor- 

Gamant,   63  Til.  214  (collection  of  a  poration;  accounting  and  recovery  of 

fraudalent  judgment  restrained; equity  money  invested  in  tiie  stook  of  the 

jurisdiction  in  fraud  not  lost  because  a  company);  Erie  R.  R.  v.  Vanderbilt^ 

statute  has  given  a  similar  jurisdiction  6  Hun,  \^  (snit  by  corporation  against 

at  law);  Graham  v.  Roberts,  1  Head,  trustees  for  a  fraudulent  disposition  of 

66,  69  (a  judgment  by  default  fraud-  corporate  property);  Marlow  ▼.  Mar- 

ulently  obtained  without    service  of  low,  77  HI.  633  (payment  decreed  of 

process);  Sayles  v.  Mann,  4  HI.  App.  promissory    notes    fraudulently    ob" 

616  (a  judgment  fraudulently  obtained  tained  by  the  maker  from  the  holder); 

against  a    married  woman);   District  Scott    v.    Scott,    33    Ga.    102,    104; 

etc.  of  Algona  v.  Distriet  etc.  of  Lett's  Harper   t.   Whitehead,   33  G^    138 

Creek,   64    Iowa,   286  (a    fraudulent  (general  rule,  inadequate  remedy  st 

award);  Huxley  v.  King,  40  Mich«  73  law  is  a  sufficient  eronnd  for  a  snit  in 

(a  fraudulent  foreclosure  and  redemp-  equity);  Ellis  v.  Kelly,  8  Bush,  621, 

tion  thereunder).  6ol  (money  compelled  to  be  paid  by  a 

Theiome,  JurudSetion,tohennoiexer'  fraudulent  judgment  recovered  ba^ 

died:  United  States  v.  Throckmorton,  after  a  discovery  of  the  fraud). 

98  U.S.  61  (a  judgment  or  decree  —  The   mime.     Coneurreni  JurUt^tHom 

e.  g.,  confirming  a  claim  under  a  Mezi-  for  recovery  <if  money,  ufhen  not  eaoer* 

can  grant  —  will  not  be  set  aside  by  an  cued*    Stephens  v.  Board  of  Educa* 

equity  suit  brought  for  that  purpose,  tion,  79  Nt  Y.  183;  36  Am.  Rep.  611 

on  the  ground  that  it  was  obtained  by  (where  trusts  moneys  have  been  frand- 

fraudulent  and  forged  documents  and  ulently  disposed  of,   but  have  been 

fraudulent  and    perjured   testimony,  paid  to  a  £ofia  fide  holder);  Bay  City 

when  the  self -same  questions  and  the  Bridge  Co.  v.  Van  Etten,   36  Mich, 

issues  thereon  were  presented,   con-  210  (against  officers  of  a  corporation, 

sidered,  and  determined  by  the  court  who  have  ceased  to  be  such,  for  money 

in  the  judgment  itself  which  is  as-  frauduently  appropriated  to  thmr  own 

sailed);  KeUy  v.    Christal,  81   N.  Y.  use,  when  no   discovery  ia  sought); 

619  (equity  will  not  set  aside,  or  re-  Youngblood  v.  Youngblood,  64  Ala. 

strain,  or  relieve  against  a  judgment  486  (money  overpaid  through  fraudu- 

at  law  on  the  ground  of  fraud,  when  lent  representations);  Huff  v.  Ripley, 

all  the  facts  could  have  been  set  up  68  Ga.  1 1  (fraudulent  sale  of  personal 

and  would  have  been  a  complete  de-  property  where  the  remedy  at  law  is 

fense  to  the  action  at  law.     The  fol-  complete);  Frue  v.  Loring,  120  Mass. 

lowing   cases  also  are   to   the   same  607    (money  overpaid    by  fraud,  or 

effect:    Cairo  etc.  R.  R.  v.  Titus,  27  fraudulent   conversion    of    chattels); 

N.  J.  Eq.  102;  Barker  v.  Rnkeyser,  39  Person  v.  Sanger,  Daveis,  262,  259, 

Wis.  690;   Thomason  v.   Fannin,  64  261  (to  recover  damages  arising  from 

Ga.  361;  Grubb  v.  Rolb,  65  Ga.  630;  fraud);    Woodman   v.    Saltonstall,  7 

Cairo  etc.  R.  R.  v.  Holbrook,  92  IlL  Cush.  181  (where  there  is  an  adequats 

297  ;S  til  well  V.  Carpenter,  2  Abb.  N.  C.  remedy  at  law  in  insolvency  proceed- 

238);  Shepard  v.  Akers,  3  Tenn.  C]lh.  ings,    equity    will    not    intenere,  ia 

216  (equity  will  not  relieve  against  a  Massachusetts,  even    though    a   dis- 

judgment  at  law  on  the  ground  merely  ooveiy  is  sought);  Basaett  v.  Brown, 

of  irregularities  at  the  trial,  laches  of  100  Mass.  356  (no  equity  jurisdiction  in 

the  party  himself,  or  negligence,  or  Massachusetts  of  a  snit  for  repayment 

even  fraud  of  the  party's  own  conn*  of  money  or  reconveyance  of  bmd  on 

sel);  Robinson  v.  Wheeler,  61  N.  H.  the  ground  of  fraud;  the  remedy  is  at 

384  (equity  will  not  relieve  against  a  law);  Suter  v.  Matthews,  116  Masa 

judgment  at  law  merely  on  the  ground  263  (fraud  not  sufficient  to  give  eqnity 

of  a  defense  insufficient  at  law,  where  jurisdiction    in    Massaohusetts  when 

no  discovery  is  sought).  the  law  provides  an  adequate  remedy); 

Pecuniary     recoveries,      Coneurreni  Girard  Lis.  Ca  v.  Guerard,  3  Wooas» 

jwriadicHoGf  when  exercised:  Getty  t,  427  (suit  on  a  bond  whioh  has  ~ 
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ihat  all  actions,  simply  for  the  recovery  of  money,  with- 
out  making  any  exceptionSi  must  be  tried  by  a  jury,  and 

dfllWered  up  and  oanceled  fhroagh  decree  of  distribntion  did  not  affect 
fraud  of  a  third  person);  Jewett  t.  A'ii  rights  or  prevent  the  relief;  and 
Bofwman,  29  N.  J.  Eq.  174  (a  bill  al-  that  the  fraud,  not  havine  been  disoov- 
ieging  fraud  cannot  be  tamed  into  an  ered,  the  action  was  not  barred  bv  the 
action  for  an  accounting,  on  failure  to  statute  of  limitations  or  by  the  lapse 
proTe  the  fraud);  [Bnzard  v.  Houston,  of  time.  [See  also  §  1154.] 
il9  U.  S.  347;  Paton  r.  Majors,  46  Juritdktlcn  exerdaed  hy  imprfssina 
Fed.  Rep.  210.]  a  trtut  on  properly  acquired  hy  fraud: 

JuriacUction  m  maUere  relating  to  or    Ck>ta  v.  Jones,  8  rac  L.  J.  104^,  Sup. 
ttmneded  vfith  admmistration$:  Fulton    Ct  Cal;  Bennett  v.  Austin,  81  N . Y. 
T.  Whitney,  6  Hun,  16  (the  final  ao-    306  (fiduciary  person  baying  in  prop- 
eoonting  by  executors  or  trostees  be-    erty  and  held  to  be  a  trustee);  Ste* 
fore  a  aarrogate  is  no  bar  to  a  suit    phens  ▼.  Board  of  Education,  79  N.  Y. 
in  equity  to  enforce  a  trust);  Bichard-    183;  36  Am.  Rep.  511  (trust  monevs 
aon  ▼.  Brooks,  52  Miss.  118  (there  is    fraudulently  transferred    cannot    be 
no  inriadiction   in  equity  to  correct    reached  in  the  hands  of  a  bona  fide 
inrobate  proceedings;  but  the  jurisdic-    holder);  People  ▼.  Hough taling,  7  Cal. 
tion  of  equity  over  the  acts  of  trustees    348,  351  (a  fraudulent  grantee  held  to 
tnU  not  be  affected  by  the  proceed-    be  a  trustee);  Watson  v.  £rl),  33  Ohio 
ings  in  a  eourt  of  probate);  Freeman    St.  35  (the  breach  of  a  Terbal  agree- 
T.  Bea^n,  26  Ark.  373,  378  (equity    ment  to  buy  land  and  convey  it  to  the 
baa  jurisdiction  over  an  administration    plaintiff  is  not  a  fraud  which  author- 
when  there  has  been  fraud  or  waste);  .  uas  a  oonrt  of  equity  to  declare  a  trust 
Kello^  ▼.  Aldrich,  39  Mich.  576  (no    and  compel  a  conveyance);  McVey  v. 
Juxisdietion  in  equity  of  a  suit  for  the    McQnali^,  97  IlL  93  (a  fraudulent 
distribution  of  an  intestate's  personal    grantee  treated  as  a  trustee  for  the 
estate  on  the  ^pround  of  fraud;  proceed-    equitable  owner), 
ings  must  be  in  a  probate  court);  Cota       MiaeeUaneous  comb  rf  fromd:  Durant 
V.  Jones,  8  Pao.  L  J.  1044,  Sup.  Ct.    v.  Davis,  10  Heisk.   522  (borrowing 
Cal.  (A  and  B  were  two  of  the  heirs    money  to  pay  for  land  purchased  with 
fend  next  of  kin  of  a  deceased  intes-    the  promise  to  give  the  lender  a  mort- 
Wte,  whose  estate  was  in  the  course  of    gaffe  on  the  land,  which  promise  is 
administration,  and  each  was  entitled    violated,  is  not  a  fraud  givmg  rise  to 
to  an  undivided  share  of  such  estate,    a  trust,  nor  does  the  lender  become 
By  false  and  fraudulent  representa-    subrogated  to  the  vendor's  lien  on  the 
tions   that  the  estate  was  virtuallv    land);  Struve  v.  Childs,  63  Ala.  473 
insolvent,  and  that  A's  share  was  val-    (an  injunction  granted  to  restrain  the 
v^less,  the  defendant,  B,  procured  the    sale  of  land  under  a  power  in  a  mort- 
plaintiff,  A,  to  give  tiie  defendant  an    gage,  when  the  mortgagee    colludes 
Absolute  conveyance  and  assignment    with  third  persons  to  obtain  a  wrong- 
of  ell  A's  share  in  the  estate  for  a    ful  lien  on  the  land  under  the  sale); 
nominal    consideration.      When   the    Leupold  v.  Krause,  95  IlL  440  (hoine- 
Mtate  was  subsequently  settled  and    stead;    neither  fraud   nor   even  the 
distributed,  B,  as  the  assignee  of  A,    commission  of  a  crime  will  work  a 
Teoeived  A's  share  by  the  decree  of    forfeiture  of  homestead  rights);  Dick- 
distribution,  which  share  consisted  of    enson  v.  Seaver,  44  Mich.  624  (a  right 
^ds  and  personal  property,  and  was    to  complain  of  fraud  and  to  sue  for 
from  ei^ht  thousand  to  ten  thousand    relief  is  not  assignable);  Grubb's  Ap- 
doUars  m  value.    A  did  not  discover    peal,  90  Pa.  St.  228  (the  proper  con- 
the  fraud  until  several  years  after,    struction  of  a  deed  is  not  a  ground 
vad  upon  such  discovery  immediately    for  equity  jurisdiction;  that  is,  a  suit 
Drought  this  suit.      Held,  that   the    for  the  oonstruction  of  a  deed  cannot 
court  had  jurisdiction  in  caui^  to    be  maintained;  a  deed  will  not  be  re- 
S^ve  A  complete  relief  by  declaring  B    formed  when  there  is  no  allegation  of 
^be  a  trustee  of  the  property  thus    fraud,  mistake,  or  accident);  William - 
fnndulently  acquired,  and  bv  com-    son  v.  Carskadden,  36  Ohio  St.  664  (in 
P^Uing  a  conveyance  to  A;  that  the    an  action  on  a  mortgage  regular  in 
2  Xa  Job. ^82 
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the  same  general  rules  of  pleading  are  prescribed  for  all 
kinds  of  Suits.  It  follows,  therefore,  that  there  would  be 
no  real  distinction  in  the  form,  pleadings,  procedure, 
mode  of  trial,  judgment,  and  execution,  in  those  states, 
whether  the  action  is  regarded  as  equitable  or  legal. 

§  915.   Incidents  of  the  Jurisdiction  and  Eelief. — There 
are  certain  incidents  which  are  requisite  to  the  exercise 
of  the  jurisdiction,  and  to  the  granting  of  any  relief,  and 
which  result  partly  from  the  equitable  conception  o{ 
fraud  itself  in  its  effects  upon  the  rights  and  liabilities  of 
the  two  parties,  and  partly  from  the  theory  concerning 
remedies  and  their  administration.     These  incidental 
requisites  are  referable,  therefore,  to  the  two  following 
general  principles:  1.  Fraud  does  not  render  contracts 
and  other  transactions  absolutely  void,  but  merely  void- 
able,  so  that  they  may  be  either  confirmed  or  repudiated 
by  the  party  who  had  suffered  the  wrong.^    2.  If  he 
elects  to  repudiate,   and  to  seek  for  a  remedy,  then 
equity  proceeds  upon  the  theory  that  the  fraudulent 
transaction  is  a  nullity;   and  it  administers  relief  by 

form,  it  may  h%  shown  in  defonse  that  bat  he  exaentat  them  under  tibe  fcaiid* 
the  delirery,  as  to  seyeral  of  the  per*  nlent  representation,  and  conTiefcuA 
sons  who  siffned  it,  was  nnanthorued  produoea  thereby,  that  their  ehszto- 
and  frandalent).  The  foregoing  ex-  ter  is  different  from  what  it  reallv  ii; 
amples  which  are  purposely  selected  for  example,  a  person  executes  a  dead 
from  the  most  recent  decisions  wilj  nnder  the  fraudulent  representatioB 
be  sufficient,  it  is  hoped,  to  put^  the  and  conviction  that  he  is  execatbg  a 
reader  on  the  track  of  the  autnorities  receipt;  he  intends  to  execute  a  n- 
which  deal  with  the  subject  of  equita-  ceipt,  but  really  executes  a  deed.  Is 
ble  jurisdiction  over  matters  of  fraud,  the  latter  dass  of  cases,  the  instrn- 
'  Cakes  v.  Turquand,  L.  R.  2  H.  L.  ment  is  so  fsr  vokt,  it  is  said,  thai 
326,  346;  Lin^fey  ▼.  Ferguson,  49  even  a  bona  fdt  purchaser  osn  acquire 
N.  Y.  623,  625;  Kegley  ▼.  Lindisay,  no  rights  under  it;  and  the  remedtil 
67  Pa.  St.  217,  228;  5  Am.  Rep.  427;  rights  of  the  defrauded  party  are  not 
PearsoU  v.  Chapin,  44  Pa.  St  9;  prejudiced  by  his  delay  in  enforcing 
Wood  Y.  Ooff;  7  Bush,  59,  63.  Some  of  them:  Tayler  v.  Great  Indian  etc. 
these  cases  draw  an  important  distino-  R*y,  4  De  Grex  &  J.  659,  573,  574; 
tion  between  fraudulent  instruments  Donaldson  v.  Gillot,  L.  R.  3  Eq.  274; 
which  a  par^  intends  to  execute  in  Ogilvie  ▼.  Jeaffreson,  2  Qi£  353;  lir- 
the  form  and  character  which  they  xngston  t.  Hnbbs,  2  Johns.  Ch.  512; 
purport  to  hare,  •— tiiat  is,  he  intends  County  of  Schuylkill  ▼.  Copley,  67  Flu 
to  execute  a  deed  as  a  deed,  an  assiffn-  St  386;  5  Am.  Rep.  441;  McHugh  r. 
ment  as  an  assignment^  —  but  this  bis  County  of  Schuylkill,  67  Pa.  St  391, 
intention  is  procured  by  fraud,  and  396;  5  Am.  Rep.  445.  [See  S  918.] 
those  instrument  which  he  does  not  See  also  a  series  of  cases  on  frauds- 
intend  to  execute  in  the  form  and  lent  promissory  notes  involnng  thii 
d^aracter  which  they  purport  to  have  distinction. . 
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putting  the  parties  back  into  their  original  position,  as 
though  the  transaction  had  not  taken  place,  and  by  doing 
equity  to  the  defendant  as  well  as  to  the  plaintiff.  The  con- 
«eqaences  of  these  two  principles,  which  have  been  alluded 
to,  and  which  remain  to  be  considered,  are  as  follows:  — 
§  916.  The  Same.  Plaintiff  Particeps  Doll  —  Batiflca- 
tion.  —  If  the  plaintiff  is  himself  a  party  to  the  fraud, 
pariicepi  dolif  to  such  an  extent  that  he  is  in  pari  delicto 
with  the  defendant,  he  can  obtain  no  relief;  equity  does 
not,  in  general,  relieve  a  person  from  the  consequences 
of  his  own  actual  fraud.^  The  mere  fact,  however,  that 
the  plaintiff  was  a  party  to  the  wrong  in  any  degree,  and 
is  not  therefore  completely  innocent,  will  not  necessarily 
deprive  him  of  relief,  defensive  or  even  affirmative.  If 
he  is  not  in  pari  delieto^  and  is  comparatively  the  more 
innocent  of  the  two,  he  may  obtain  relief  by  doing  full 
equity  to  those  parties,  if  any,  who  have  sustained  injury 
by  his  partial  wrong.'  While  the  party  entitled  to  relief 
may  either  avoid  the  transaction  or  confirm  it,  he  cannot 
do  both;  if  he  adopts  a  part,  he  adopts  all;  he  must  reject 
it  entirely  if  he  desires  to  obtain  relief.'  Any  material 
act  done  by  him,  with  knowledge  of  the  facts  constituting 
the  fraud,  or  under  such  circumstances  that  knowledge 
must  be  imputed,  which  assumes  that  the  transaction  is 
valid,  will  be  a  ratification.^ 

^  See  ORffl^  ToL  1,  |  401,  and  omm  other  purty  in  m  good  a  oondition  m 

«ited;  Danaway  ▼.  Robertaon,  96  VX,  befora  the  exchange:  Smith  t.  Brife- 

419;  Roman  t.  Mali,  42  Md.  613.  tenham,  98  BL  188. 

'  See  caUe^  toL  1,  §  403,  and  oaMa  «  See  anie,  §  897;  [alao  pott^  f  964.] 
eited;  Solinger  ▼•  Barle,  82  K.  Y.  393;  In  the  lame  snit  a  party  cannot  claim 
Erie  R.  Bw  t.  Vanderbilt,  6  Hun,  123;  under  and  againat  the  frandnient  trana* 
PoatonT.  Balch,  69  Mo.  115.  A  per«  action*  If  hia  suit  ia  brought  to  enforce 
aon  who  comes  within  this  rule  must  rights  arisiog  from  the  transaction  as 
restore  those  who  have  sustained  in-  standing,  he  cannot  ask  to  have  it  re- 
jury  by  him,  as  a  condition  to  his  ob-  scinded,  and  the  like:  See  Coleman 
taining  any  relief:  See  Kisterbock's  ▼.  Columbia  Oil  Co.,  61  Pa.  St.  74,  77; 
AppeiO,  61  Pa.  St.  483;  and  see  Briggs  [Acer  ▼.  Hotchkiss,  97  N.  Y.  395; 
T.  Rice,  130  Mass.  60.  Merrill  v.  Wilson,  66  Mich.  232.]    If, 

*  Great  Luxembourg  R*y  T.  MagnaT,  however,  the  inpred  party  has  ob- 

25  Beav.  686,  694;  Potter  t.  Titcomb,  tained  the  relief  m  an  equity  suit  that 

22  Me.  300;  Farmers'  Bank  t.  Groves,  a  fraudulent  conveyance  be  canceled, 

12  How.  61;  [Dennis  V.  Jones,  44  N.J.  and  the  property  reconveyed,  this  is 

Eq.513].    To  entitle  a  party  to  rescind  not,  it  seems,  any  bar  to  an  action  at 

an  agreement  for  the  exchange  of  land  law  for  damages;  Bruce  v.  Kelly,  5 

for  goods,  he  must  be  able  to  put  the  Hun,  229,  232. 
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§  917/  Promptness— Delay  tliroiigli  Ignorance  of  fhe 
Fraud. — The  most  important  practical  consequence  of 
the  two  principles  above  mentioned  is  the  requisite  of 
promptness.    The  injured  party  must  assert  his  remedial 
rights  with  diligence  and  without  delay,  upon  becoming 
aware  of  the  fraud.    After  he  has  obtained  knowledge 
of  the  fraud,  or  has  been  informed  of  facts  and  circum- 
stances from  which  such  knowledge  would  be  imputed  to 
him,  a  delay  in  instituting  judicial  proceedings  for  relief, 
although  for  a  less  period  than  that  prescribed  by  the 
statute  of  limitations,  may  be,  and  generally  will  be,  re- 
garded  as  an  acquiescence,  and  this  may  be,  and  generally 
will  be,  a  bar  to  any  equitable  remedy.'    To  this  rule 
there  is  one  limitation:  it  applies  only  when  the  fraud  is 
known  or  ought  to  have  been  known.    No  lapse  of  time, 
no  delay  in  bringing  a  suit,  however  long,  will  defeat  the 
remedy,  provided  the  injured  party  was,  during  all  this 
interval,  ignorant  of  the  fraud.    The  duty  to  commence 
proceedings  can  arise  only  upon  his  discovery  of  the 
fraud;  and  the  possible  effect  of  his  laches  will  begin  to 
operate  only  from  that  time.' 

^See  ante,  8§  S17,  819,  S20,  [897];  40  Fed.  Rep.  661;  Strong  ▼.  Sfcroog, 
Briggs  ▼.  IUoe»  ISO  Mass.  50;  Hatha-  102  N.  Y.  73;  Galhonn  ▼.  Millard.  121 
way  ▼.  Noble,  55  N.  H.  508;  Lvme  ▼.  N.  Y.  77;  Allen  ▼.  Allen,  47  Mich.  74; 
Allen,  51  N.  H.  242;  Willonghby  ▼.  Haldane  ▼.  Sweety  55  Mioh.  196;  Bur^ 
Monlton,  47  N.  H.  205,  208;  Weeks  dett  t.  May,  100  Mo.  18;  Brewer  v. 
T.  Robie,  42  K.  H.  816;  Badger  ▼.  Keeler,  42  Ark.  289;  Dierks  t.  Mar- 
Badger,  2  Wall.  87,  94;  Allore  ▼.  tin,  16  Neb.  120;  Bnrkle  ▼.  Levy,  70 
Jewell,  94  U.  S.  506, 512;  Sullivan  ▼.  Oal.  250;  BaUey  ▼.  Fox,  78  GbO.  3S9 
Portland  R.  R.  94  U.  S.  806,  811;  (four  months).]  Courts  of  equity  1uit» 
Maxwell^  ▼.  Kennedy,  8  How.  210;  also  been  in  the  habit  of  applying  the 
Campan  ▼.  Van  Dyke,  15  Mich.  371;  statute  of  limitations  as  a  bar,  by 
Wilbur  T.  Flood,  16  Mioh.  40;  Wea-  analogy,  in  all  ordinary  oases,  erea 
▼er  V.  CSarpenter,  42  Iowa,  343;  Akerly  though  equitable  suits  were  not  ex« 
▼.  Vilas,  21  Wis.  88;  Jones  v.  Smith,  presuy  included  within  the  statotory 
33  Miss.  215;  Shaver  ▼.  Radley,  4  provisions:  See  ELane  v.  Bloodgood,  7 
Johns.  Ch.  310;  PhiliM  ▼.  Belden,  2  Johns.  Ch.  90;  11  Am.  Dec  417;  Lao- 
Edw.  Ch.  1;  Ward  v.  van  Bokkelen,  ainff  ▼.  Starr,  2  Johns.  Ch«  160. 
1  Paige,  100;  Bank  of  U.  S.  v.  Bid-  ^Modern  statutes  of  limitation  una* 
die,  2  Fars.  Cas.  31;  McDowell  v.  Gold-  ally  provide  that  the  statutory  period 
smith,  2  Md.  Ch.  370;  Anderson  v.  shall  begin  to  run  only  from  the  dis- 
Burwell,  6  Oratt  405;  Field  v.  Wil*  covery  of  the  fraud  by  tiie  injured 
son,  6  B.  Mon.  479;  [Coddington  v.  party;  but  even  in  the  absence  of 
R.  R.  Co.,  103  U.  S.  409;  Banner  v.  such  an  express  provision  the  ooorU 
Monlton,  138  U.  S.  486;  Norria  v.  have  put  this  construction  upon  the 
Haggin,  136  U.  S.  386;  Cummins  ▼.  statute:  Vane  v.  Vane,  L.  R.  8  Ch. 
Lods,  2  Fed.  Rep.  661;  Terbell  v.  Lee,  383,  398;  Rolfe  t.  Gregory,  4  De  Gei, 
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§  918.  Persons  against  Whom  Relief  is  Qranted.  — 
The  remedy  which  equity  gives  to  the  defrauded  person 
is  most  extensive.  It  reaches  all  those  who  were  actually 
concerned  in  the  fraud,  all  who  directly  and  knowingly 
participated  in  its  fruits,  and  all  those  who  derive  title 
from  them  voluntarily  or  with  notice.  ''A  court  of 
equity  will  wrest  property  fraudulently  acquired,  not 
only  from  the  perpetrator  of  the  fraud,  hut,  to  use  Lord 
Gottenham's  language,  from  his  children  and  his  chil- 
dren's children,  or,  as  elsewhere  said,  from  any  persons 
amongst  whom  he  may  have  parceled  out  the  fruits  of 
his  fraud.''^  There  is  one  limitation:  if  the  property 
which  was  acquired  hy  the  fraud  has  come  hy  transfer 

J.  &  8.  676,  679;  Cheiham  t.  Hoan^  defrauded  party's  ignoranoe  mnat  not 

Ij.  R.  9  Eq.  671 ;    AUfrey  t.  Allfrey,  be  negligent;  that  he  remaina  ignorant 

1  Macn.  &  O.  87,  99;  Charter  t.  Tre-  without  any  fanlt  of  his  own;  that  he 

Telyan,  11  Clark  k  F.  714;  Blair  w,  has   not    discovered  the  fraud,  and 

Bromley,  6  Hare,  642,  669;  Sherwood  oould  not  by  reasonable  diligence  dis- 

▼.  Sutton,  6  Mason,  143;  Doggett  ▼•  coTer  11      If  the  statement   means 

Emerson,  8  Story,  700;   Michoud  t.  anything  more  than  thb,  it  is  in  direct 

Oirod,4How.  603,  561;  Cotav.  Jones,  conflict  with  the  ablest  authorities, 

8  Paa  L.  J.  1044;   Dodge  ▼.  Essex  and  with   tJie   Tery  principle    upon 

Ins.  Co.,  12  Gray,  66;  PhafeuT.  Clark,  which  the  rule   itself  is  based.     In 

19  Conn.  421;  60  Am.  Dec  263;  Stocks  Rolfe  ▼.  Gregory,  4  De  Gez,  J.  &  S. 

T.  Van  Leonard,  SGa.  611;  Martin  v.  676,  Lord  Westbnry  said:   "As  the 

Martin,  36  Ala.  660;  Smith  ▼.  Fly,  24  remedy  is  given  on  the  ground    of 

Tex.  345;  76  Am.  Dec.  109;  Gibson  ▼.  fraud,  it  is  governed  by  this  impor- 

Fifer,  21  Tex.  260;  Belf  t.  Eberly,  23  taut  principle,  that  the  right  of  the 

Iowa,   467;   Cock  ▼.  Van  Etten,   12  party  defrauded  is  not  affected  by  the 

Minn.  622;  [Kirby  ▼.  L.  8.  eta  R.  R.  bipse  of  time,  or,  generally  speaking, 

Ca,  120  U.  S.  137;  Kilboum  ▼.  Sun-  by  anything  done  or  omitted  to  he 

derland,  130  U.  8.  619;  Jones  ▼.  Van  done,  so  long  om  As  remains,  wUhoiU  anif 

Doren,  130  U.  S.  684;  Brown  ▼.  Nor-  /auU  t/  Ma  own,  m  ignorance  o^  the 

man,  66  Miss.  369;  7  Am.  St.  Rep.  fiaud   thai  ha$  been   eommittedr    In 

663;  Brown  ▼.  Brown,  61  Tex.  46;  also  Vane  ▼.  Vane,  L.  R.  8  Ch.  383,  James, 

§§965,881,897,418,419.]  It  has  some-  L.  J.,  said  that  the  statute  will  not 

times  been  said  that  actual  concealment  begin  to  run  "  until  the  fraud  is  first 

is  necessary,  and  that  the  mere  fact  of  discovered,  or  might  with  reasonable 

non-dtsoovery  is  not  enough.      This  diligence  have  been  discovered."    See 

cannot  mean  that  the  defrauded  party  also  Meader  v.  Norton,  11  WalL  442; 

must  neceeaarily  have  used  some  affirm-  Township  of  Boomer  t.  French,  40 

ative  means  to  discover  the   fraud,  Iowa,  601;   Humphreys  v.  Mattoon, 

for  he  might  not  have  the  slightest  43  Iowa,  666;  Reed  v.  Minell,  30  Ala. 

suspicion  of  its  existence;    nor  that  61;  Wilson  v.  Ivy,  32  Miss.  233;  Buck* 

the  fraudulent  party  must  necesearilg  ner  v.  Calcote,  28  Miss.  432;  Hudson 

have  used  some  affirmative  means  to  ▼.  Wheeler,  34  Tex.  356;  Munson  v. 

cover  up  his  acts;  nor  that  any  special  Hallo  well,  26  Tex.  475;  84  Am.  Deo. 

duty,  such  as  a  trust  or  fiduciary  rela-  682;  Peck  v.  BuUard,  2  Humph.  41. 
tioo,  must  rest  upon  the  fraudulent        ^  Vane  v.  Vane,  L.  R,  8  Ch.  383, 

party,  different  from  that  which  rests  397,  per  James,  L.  J.;   Hugnenin  v. 

upon  all  such  wrong-doers  to  speak  Baseley,   14  Ves.  273;  Bridgeman  v. 

the  truth.    It  can  only  mean  that  the  Green,  Wilm.  58;  [and  see  ante,  §  899.] 
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into  the  hands  of  a  bona  fide  purchaser  for  a  valuable  con- 
sideration and  without  notice,  even  though  his  immediate 
grantor  or  assignor  was  the  fraudulent  party  himself,  the 
hands  of  the  court  are  stayed,  and  the  remedy  of  the  de- 
frauded party,  with  respect  to  the  property  itself,  is  gone; 
his  only  relief  must  be  personal  against  those  who  com- 
mitted the  fraud.'  To  this  limitation  there  is,  however, 
an  exception,  where  the  general  rule  giving  relief  ap- 
plies even  as  against  a  bona  fide  purchaser.  Where  an 
owner  has  been  apparently  deprived  of  his  title  by  a 
fraudulent  conveyance  or  assignment  which  is  void,  as 
where  he  was  procured  to  execute  it  by  the  fraudulent 
representation  and  under  the  conviction  that  it  was  an 
entirely  different  instrument,  or  where  it  was  frauda- 
lently  executed  in  his  name  without  any  authority  ex- 
press or  implied,  or  where,  after  being  executed  by  him 
for  one  purpose,  it  was  fraudulently  altered  without  his 
knowledge  or  authority,  so  as  to  include  the  property,  or 
where  it  was  a  forgery,  and  he  has  done  no  collateral  act 
with  reference  to  it  which  might  amount  to  an  equitable 
estoppel  by  conduct,  and  the  property,  by  means  of  such 
transfer,  comes  into  the  hands  of  a  purchaser  for  value 
and  without  notice,  the  original  defrauded  owner  is  not 
barred  of  his  remedy.*    Equity  will  relieve  by  canceling 

1  See  ante,  §  777;  Stephens  v.  Board  Ogilvie  ▼.  Jeaffireson,  2  Gi£  353;  Swaa 

of  Edaoatlon,  79  N.  T.  183;  35  Am.  ▼.  North  British  eto.  Co.,  7  HnrL  & 

Rep.  511  (tnist  money  fraudulently  N.  603.    See  also,  for  limitations.  Case 

obtained,  and  then  paid  to  a  bonajide  ▼.  James,  8  De  G^  F.  &  J.  256,  264; 

holder,  oannot  be  reached  by  the  equi-  Hnnter  ▼.  Walters,  L.  IL  11  Eq.  292; 

table  owner.    A  distinction  exists  ue-  In  re  Bamed's  Banking  Ca,  Ij.  R  3 

tween    money   and    other   property.  Ch.  105;  Hawkins  ▼.  Maltby,  li  R.  3 

The  money  was  here  paid  to  the  holder  Ch.  188;  4  Eq.  572;  Cottam  ▼•  Eastern 

in  satisfaction  of  an  antecedent  debt  Cos.  R'y,  1  Johns.  &  H.  243;  Spaigbt 

If  other  kinds  of  property  had  thus  ▼.  Cowne,  1  Hem.  ^  M.  859;  Dowle  r. 

been  transferred,  the  transferee  would  Saundersy  2  Hem.  &  M.  24^  250;  Dr* 

not  have  been  a  purchaser  for  a  valu-  ingston  t.  Hnbbs,  2  Johns.  Ch.  512; 

able  consideration,  according  to  the  County  of  Schuylkill  ▼.   Copley,  67 

rule  as  settled  in  Kew  York);  Dunklin  Pa.  St.  386;  5  Am.  Rep.  441;  McHngb 

▼.   WUson,  64    Ala.    162  (land    sold  v.  County  of  Schuylkill,  67  Pa.   St. 

under  a  fraudulent  decree).  391,  396;  5  Am.  Rep.  445.     The  doc* 

*  Tayler  ▼.  Qreat  Indian  etc  R*y»  4  trine  of  the  text,  and  the  oases  which 

De  Gex  &  J.  559,  574;  Donaldson  ▼.  support  it,  are  undoubtedly  in  conflict 

Gillot,  L.  R.  3  Eq.  274;  Bank  of  Ire-  with  some  of  the  American  decisions 

land  ▼.  Evans*s  Charities,  5  H.  L.  Gas.  concerning  transfers  of  stock  and  other 

889;  Vorley  t.  Cooke^   1  Giff.   230;  things  in  action  eited  in  Uie  previous 
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tlxe  fraudulent  apparent  transfer,  and  by  compelling  a 
reconveyance  or  reassignment,  even  as  against  the  holder 
i^lio  is  innocent  of  wrong;  the  doctrines  of  equitable  es- 
toppel and  of  bona  fide  purchase  do  not  apply  under  these 
circumstances.  Such  is  the  doctrine  announced  by  de- 
cisions of  the  highest  authority. 

§  919.  Particular  Instances  of  Jurisdiction.  —  I  shall 
conclude  this  discussion  of  actual  fraud  by  enumerating 
some  well-settled  instances  of  the  jurisdiction  which  de- 
serve a  special  mention.  In  several  of  them  the  fraud 
affects  third  persons  rather  than  the  immediate  party  to 
the  transaction;  but  in  all  a  fraudulent  intention,  or  what 
equity  regards  as  tantamount  to  such  an  intention,  is  a 
necessary  element,  and  they  may  all,  therefore,  be  prop- 
erly grouped  under  the  head  of  actual  fraud.'  Judgments: 
When  a  judgment  or  decree  of  any  court,  whether  in- 
ferior or  superior,  has  been  obtained  by  fraud,  the  fraud 
is  regarded  as  perpetrated  upon  the  court  as  well  as  upon 
the  injured  party.  The  judgment  is  a  mere  nullity,  and  it 
may  be  attacked  and  defeated  on  account  of  the  fraud,  in 
any  collateral  proceeding  brought  upon  it  or  to  enforce 
it,  at  least  in  the  same  court  in  which  it  was  rendered.' 


■eefcion  on  pHorUie$;  bat  they  aooord  to  a  bona  Jide  pnrohaaer,  taoh  person 

eompletely  with  the  anthor'a  yiewi  u  acts  with  implied  authority,  and  the 

•xpreased  in  that  section  and  in  the  owner's  riehts  ss  against  the  parchaser 

one  on  bona  fidt  Tpurehaae,    The  oon-  are  ont  o£    But  when  the  facts  de* 

clnsions  in  the  text  above  are  inten-  tailed  in  the  text  exist,  when  there  is 

tionally  stated  with  caution  and  oare-  no  authority  express  or  implied,  and 

ful  limitations,   and  they  cannot  be  no  conduct  working  an  estoppel,  there 

extended  beyond  the  limits  thus  laid  is  no  ground  of  principle  for  preferring 

down.     If   the  person  who  fraudn-  the  equity  of  a  subsequent  claimant^ 

lently  execntes  the  transfer  has  any  however  innocent^   over  that  of  the 

implied  authority,  even  though  he  acts  original  owner,  who  is  equally  inno* 

in  dwect  opposition  to  his  private  in*  cent,  and  whose  title  is  prior  in  time, 

stroctions,  or  if  the  original  and  de-  ^  [For  further  instances^   see  Tpost^ 

franded   owner   has   done   any  acts  1 1377.] 

which  will  operate  as  an  equitable  es-  *  Kerr   on   Fraud,    Am.    ed.    293;. 

toppel,  then  the  conclusions  of  the  Duchess  of  Kingston's  Case,  2  Smith's 

text  cannot  apply;  the  equity  of  the  Lead.  Oas.,  7th  Am.  ed.,  609;  Lord 

purchaser  in  good  faith  will  be  supe*  Bandon  v.  Beoher,  3  Clark  ^  F.  479, 

rior.     Some  of  the  oases  cited  above  610;  Shedden  v.  Patrick,  1  Macq.  536; 

hold  that  when  the  owner  has  exe-  The  Queen  ▼.  Saddlers'  Co.,  10  M.  L. 

euted  and  delivered  an  assignment  in  Cas.  431 ;  Brownsword  v.  Edwards,  2 

blank,  and  tiie  person  to  whom  it  is  Ves.  Sr.  243,  246;  Harrison  v.  Mayor 

delivered   fraudulently   fills   up   the  etc.,  4  De  Qex,  M.  &  0. 137;  Perry  v. 

blank%  and  thus  oonveys  the  property  Meadoworoft^  10  Beav.  122;  Webeter 
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When  a  judgment  fraudulently  recovered  in  one  court  is 
sued  upon  in  another  court,  whether  the  fraud  can  there 
be  set  up  to  defeat  its  enforcement  has  been  questioned.^ 
There  can  be  no  doubt,  however^  that  under  these  cir- 
cumstances, wherever  the  reformed  procedure  prevails, 
the  fraud  may  be  set  up  by  way  of  equitable  defense,  espe- 
cially if  the  affirmative  relief  of  cancellation  is  sought.* 
Although  the  fraud  may  thus  be  set  up  by  way  of  defense, 
the  equitable  jurisdiction  to  cancel  and  set  aside  or  to  re- 
strain judgments  and  decrees  of  any  court  which  have 
been  obtained  by  a  fraud  practiced  upon  the  court  and 
the  losing  party,  is  well  settled  and  familiar.'  Awards: 
The  jurisdiction  to  set  aside  and  cancel  awards  was  set- 
tled at  a  very  early  day,  and  it  still  exists,  except  so  far 
as  it  has  been  regulated  or  taken  away  by  statute/    Fraud' 

y.    Raid,    11    How.    487;    CUrk    t.  when  its  enforoement  it  hindered  or 

Donglass,  62  Pa.  St.  408;  Campbell  ▼.  prevented  by  fraud;  as,  for  exaniple» 

Sloan,  62  Pa.  St.  481;  Wilionv.  Watts,  where  the  judgment  debtor,  penomg 

9  Md.  356;  Hall  ▼.  Hall,  1  601,  383,  the  suit,  transfers  or  withdraws  his 

391;  Carpentier  t.  Hart^  6  OaL  406.  property  with  the  intent  of  rendering 

^  Kerr  on  Fraud,  284.  the    expected     indgment    nugatory: 

'  Dobson  ▼.  Pearce,  12  N.  Y.  156,  Blenkinsopp  ▼.  Blenkinsopp,  1  Ub  Gtf, 

166, 168;  and  see  pott,  section  on  eqni*  M.  A;  Q.  495,  500;  12  Beav.  668^  586. 

table  defenses.  '  Kerr  on  Fraud,   288;    Brown  ▼. 

*  A  judgment  will  not,  however,  be  Brown,  1  Vem.  156;  Barl  v.  Stooker, 

set  aside  on  the  ground  of  fraud,  when  2  Vem.    251;    Burton    ▼.    Knight, 

the  very  same  fraud  alleged,  and  the  2  Vem.  514;   Smith  v.  Whitmore,  2 

same  qnestions  concerning  it,   were  Be  Ghex,  J.  &  S.  297;  Haish  ▼.  Haigh, 

S resented  by  the  issues,  litigated,  and  3  DeGex,  F.  &  J.  157;  Craft  t.  Thomp- 
ecided  by  the  courts  in  the  judgment  son,  51  N.  H.  536;  IMstrict  of  Algooa 
which  is  attaked:  United  States  ▼.  v.  District  etc.,  54  Iowa,  286;  Smer- 
Throckmorton,  98  U.  &  61.  On  the  son  v.  Udall,  13  Vt  477;  87  Am.  Dec 
general  subject,  see  Dederer  v.  Voor*  604;  [Hartford  Fire  Ina.  Co.  t.  Bos- 
hies,  81  N.  Y.  153;  Hunt  v.  Hunt,  72  ner  Mercantile  Co.,  44  Fed.  Rep. 
N.  Y.  217;  28  Am.  Rep.  129;  Jordan  151.]  As  to  what  acts  or  omissions 
V.  Volkenning,  72  N.  Y.  300;  Ross  v.  will  constitute  fraud  in  an  award: 
Wood,  70  N.  Y.  8;  Harbangh  v.  Lord  Lonsdale  v.  LitUedale^  2  Ve&  451, 
Hohn,  r>2  Ind.  243;  Harris  v.  Cornell,  453;  Calcraft  v.  Roebuck,  1  Vea.  221, 
80  111.  54;  Douffhty  v.  Doughty,  27  226;  Lingood  v.  Croucher,  2  Atk.  395; 
N.  J.  Eq.  315;  Holland  t.  Trotter,  22  Ives  v.  Metcalfe.  1  Atk.  63^  64;  Bor- 
Gratt.  136;  Babcock  v.  MoCamant,  ton  v.  Knight,  2  Vem.  514;  Haigh  ▼. 
53  111.  214;  Graham  v.  Roberts,  1  Haigh,  3  Do  Gex,  F.  &  J.  157;  Blen- 
Head,  56,  69;  Sayles  v.  Mann,  4  IlL  nerhasset  v.  Day,  2  Ball  &  K  104^  116; 
App.  516;  Huxley  v.  Rice,  40  Mich.  Gartside  v.  Gartside,  3  Anstr.  736; 
73;  Griffin  v.  Sketoe,  30  Ga.  300;  Spettigue  t.  Carpenter,  3  P.  Wms.  861; 
Byers  v.  Surget,  19  How.  303;  [Hogg  Harding  v.  Wickham,  2  Johns.  &  H. 
V.  Link,  90  Ind.  346;  also  §§  914,  note,  676;  Harvey  v.  Shelton,  7  Beav.  455; 
1364,  221.]  Conversely,  equity  has  Kemp  v.  Rose,  1  Giff.  258;  Van  Cort- 
jurisdiction  to  aid,  by  whatever  relief  landt  v.  Underbill,  2  Johns.  Ch.  339; 
may  be  appropriate,  in  the  enforcement  17  Johns.  405;  Knowlton  v.  Mickles, 
of  a  valid  ju.Igment  of  another  courts  29  Barb.  465;  Rand  ▼•  RodingUw^  13 
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^Alent   hequesU:  Although  an  entire  will  cannot  be  set 
aside  on  account  of  fraud/  yet  a  particular  devise  or  be- 
quest may  be  impressed  with  a  trust  in  favor  of  a  third 
person  for  whom  the  testator's  beneficial  intentions  have 
been  fraudulently  intercepted  and  prevented  by  the  actual 
devisee  or  legatee;  and  iii  the  same  manner  the  land  de- 
scending to  the  heir  may  be  impressed  with  a  trust,  where 
be  has  prevented  the  testator  from  making  an  intended 
devise  by  fraudulently  representing  to  the  testator  that 
his  intention  will  be  carried  into  effect  towards  the  bene* 
ficiary  as  fully  as  though  the  devise  were  made.'    Where 
a  probate  is  obtained  by  fraud,  equity  may  declare  the  ex- 
ecutor or  the  other  person  deriving  title  under  it  a  trustee 
for  the  party  defrauded.'    Preventing  acte  for  the  benefit  of 
another:  The  jurisdiction  in  the  case  of  intended  testa- 
mentapy  gifts  fraudulently  prevented  extends  to  other 
analogous  cases.    Where  one  person  has  been  prevented 
by  fraud  from  doing  an  intended  act  for  the  benefit  of 

N.  H.  72;  Lee  t.  Patnio,  4  Leigh,  436;  461;  Hindson  t.  Weatherill,  1  Smale 

Emery  ▼.  Owinn,  7  Oill,  48S;  48  Am.  k,  Q.  604;  5  De  Oex,  M.  &  Q.  301; 

Deo.    580;  Jordan  ▼.  Hyatt,  8  Barb.  Podmore  ▼.  Ganning,  7  Sim.  644,  660; 

275;  Peten  ▼.  Newkirk,  6  Cow.  103;  RaaseU  ▼.  Jackson,  10  Hare,  204,  213; 

Lati    T.   Linthicnm,  8  Pet.  165,  178;  Hoge  ▼.   Hoge;   1  V^atts,    163,   218; 

[Hartapee  ▼.  Pitteburgh,  181  Pa.  St.  Jonei  ▼.  McKee^  8  Pa.  St  496;  6  Pa. 

535;  Pt.  Hnron  eta  B^y  t.  Callanan,  St  425,  428;  Irwin  t.  Irwin,  34  Pa. 

61    Mich.    22;    Bnuh    ▼.   Fiaher,   70  St  525;  Chnroh  v.  Buland,  64  Pa.  St 

Mich.    469;    14   Am.   St   Rep.   510;  432,  442;  Gaitber  ▼.  Qaither,  3  Md. 

Georgia  Pac  R*y  Co.  ▼.  Brooke,  66  Ch.  168;  Howell  t.  Baker,  4  Johna. 

Miss.  583.]  The  whole  sabjeot  of  ar-  Ch.  118;  Jenkina  t.  Eldridge,  8  Story, 

bitratiott  and  awards,  and  of  the  pro-  181.    [See  further,  §  1054,  and  note.] 

cedure  thereon,  is  very  generally  a  If  a  testator  devises  an  estate  to  a  son, 

matter  of  statatory  regnlation  in  this  who  promises  his  father,  in  constderm- 

eonntry.  iion  of  such  devise^  to  pajr  a  certain  snm 

^  [§  913.]  to  another  son,  equity  will  enforce  the 

*  MoCormick  ▼•  Orogan,  L.   R.  4  promise:    Strickland  ▼.   Aldridge,   9 

H.  L.  82,  91,  97,  per  Lord  Westbnry;  Yes.  516,  519;  and  such  an  engage* 

Dntton  ▼.  Pool,  1  Vent  318;  Thynn  ment  may  be  made  by  a  silent  assent 

V.   Thynn,   I  Vem.   296;  Oldham  t.  to  a  proposal  by  the  testator:  Bym  t. 

Litchfield,  2  Vem.   506;  Freem.  Ch.  Godfrey,  4  Ves.  6,  10;  Paine  t.  Hall, 

284;  Devenish  t.  Baines,  Prea  Ch.  8;  18  Ves.  475. 

Chamberlaine  v.  Chamberlaine,  Freem.        *  Barnesly  t.  Powel,  1  Vea.  Sr.  284. 

Ch.  34;  Reech  ▼.  Kennigate,    Amb.  287;  MoCormick  ▼.  Grogan,  L.  R.  4 

67;  Barrow  ▼.  Greenough,  3  Ves.  152;  H.  L.  82;  Allen  t.  Macpherson,  1  PhilL 

Mestaer  v.  Gflleapie,  11  Ves.  621,  638;  Ch.  133, 145;  1 H.  L.  Cas.  191,  213, 214; 

Chamberlain  t.  Agar,  2  Ves.  &  B.  259,  Kennell  t.  Abbott,  4  Ves.  802;  Charl- 

262;  Chester  t.  Urwick,  23  Bear.  407;  ton  t.  Coombes,  4  Giff.  382.  385;  Wil- 

Dimes  ▼.  Steinberg,  2  Smale  &  G.  75;  kinson  ▼.  Jonghin,  L.  K.  2  £q.  319} 

Morgan  T«  Annis,  3  De  Gez  A  S.  Podmore  t.  Gunning  7  Sim.  644,  660. 
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another,  equity  may  relieve  the  disappointed  party  by  es- 
tablishing his  rights  as  though  the  act  had  been  done, 
and  by  confirming  the  title  which  he  would  thereby  have 
acquired.'  Suppressing  instruments:  Conversely,  when 
instruments  have  been  fraudulently  suppressed  or  de- 
stroyed for  the  purpose  of  hindering  or  defeating  the  rights 
of  others,  equity  has  jurisdiction  to  give  appropriate 
relief  by  establishing  the  estate  or  rights  of  the  defrauded 
party," 

§  920.  The  Same.  Appointments  under  Powen.  — 
The  jurisdiction  of  equity  in  this  class  of  cases  is  based 
upon  the  principle  that,  in  making  an  appointment  under 
a  power,  the  intention  of  the  donor  should  be  carried  out 
as  far  as  it  has  been  expressed,  —  at  least,  that  his  inten- 
tion  should  not  be  directly  violated.  All  mere  powers, 
from  their  very  nature,  give  more  or  less  discretion  to  the 
donee.  When  he  refuses  to  exercise  that  discretion  by 
failing  to  make  any  appointment  at  all,  equity  does  not, 
as  has  been  shown,  interfere  to  supply  the  omission. 
When  the  donee  is  clothed  with  an  iibsoluU  discretion  with 
respect  to  the  persons  whom  he  may  or  may  not  make 

>  Kerr  on  Fraud,  273;  Middleion  ▼•  ▼.  Cowper,  2  P.  Wnu.  720;  Tnfkm  t. 

Middleton,  1  Jacob  &  W.  94,  96  (ex*  Pbipps,  3  Atk.  359;  Saltern  t.  Mel- 

eoation  of  an   inBtrnment  prevented  haish,  Amb.  247;   Hornby  t.  Matob- 

by  duress  and  nndne  inflnenoe);  Lnt-  am,  16  Sim.  326.     When  an  instra* 

trell  w,  Olmins,  cited  11  Ves.  638;  14  ment  has  been  intentionally  destroyed 

Ves.  290;  1  Jacob  &  W.  96  (an  intended  or  suppressed,  everything  will  be  pfe- 

reoovery  prevented,   and   the  estate  sumed  against  the  party  oy  whom  tiie 

held  as  though  the  recovery  had  been  destruction  or  suppression  has  been 

suffered);  as  to  preventing  the  ezeon-  done:  Bowles  v.  Stewart^  1  Sdhoales 

tion  of  deeds,  see  Buck^  v.  Blenk-  &  It,  209,   222;    Eyton  v.  Etyton,  4 

horn,  6  Hare,  131;  Vane  v.  Fletcher,  Brown  Pari.  G.  149,  153;  Hampden  v. 

1  P.  Wms.  352;  Nanney  v.  Williams,  Hampden,  3  Brown  ParL  a  660l 
22  Beav.  452;  Bnlkley  v.  Wilfurd^  2       If  a  person  obtains  a  eonveysaee  or 

Clark  &  F.  102;  West  T.  Ray,  Kay,  other  mstrument  for  one  partieoltf 

385.  avowed  purpose,  and  then  retains  it 

'  Kerr  on  Fraud,  276.    For  example,  and  uses  it  for  an  entirely  difforeat 

if  an  heir  should  suppress  a  deea  or  purpose,  equity,  regarding  the  oondaet 

will,  equity  would  ooafirm  the  title  of  as  fraud,  m^y  give  such  relief  as  is 

the  grantee  or  devisee.    Of  course  the  appropriate:  Young  v.  Peachy,  8  Atk. 

proof  must  be  perfectly  clear  and  con-  254,   256;   Wilkinson  v.  Brayfield,  2 

vincing:    Hunt  v.  Matthews,  1  Vem.  Vem.  307;  Ooodrick  v.  Brown,  F^reem. 

408;  Wardour  v.  Berisford,  1  Vem.  Ch.   180;  Evans  v.  BickneU,   6  Vet. 

452;  cited  2  P.  Wms.  748,  749;  Finch  174,  191;  Pickett  v.  Loggon,  14  Vea. 

V.  Newnham,  2  Vem.  216;  Dalston  v.  215,  234.     [See  nnmeroot  eases  eited 

Coatsworthf  1  P.  Wms.  731;  (}owper  under  1 1055.] 
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l>eneficiari68  by  appointment  to  or  among  them,  with  re- 
spect to  the  shares,  the  manner,  and  the  like,  equity  will 
rarely,  if  ever,  interfere  with  any  appointment  which  is 
actually  made,  since  the  court  cannot  say  that  it  violates 
tlie  donor's  intention.    When,  as  is  generally  the  case, 
tlie  donee,  although  clothed  with  a  discretion  as  to  whether 
lie  will  appoint  at  all,  is  restricted  by  the  terms  of  the 
instrument  with  respect  to  the  persons  to  or  among  whom 
lie  may  make  an  appointment,  or  in  respect  to  other  ma« 
terial  matters,  an  appointment  made  with  the  intention 
of  violating,  and  so  made  that  it  does  violate,  this  restric- 
tion, is  regarded  by  equity  as  a  fraud  upon  the  donor, 
and   upon  the  persons  who  would   be  entitled  to  the 
property  in  default  of  any  appointment,  and  will  be  set 
aside  as  nugatory.     There  are  two  important  modes  in 
which  an  appointment  may  be  thus  fraudulent:  1.  Where 
the  donee  is  restricted  to  a  certain  class  of  beneficiaries, 
not  including  himself,  and  he  intentionally  makes  an 
appointment  for  the  purpose  of  his  own  benefit,  and  in 
such  a  manner  as  directly  or  indirectly  to  secure  his  own 
benefit.    An  appointment  to  a  person  of  the  prescribed 
class,  with  an  agreement  on  his  part  that,  in  consideration 
of  the  appointment  being  made  to  him,  he  will  give  or 
secure  to  the  donee  some  part  of  the  property  or  some 
benefit  arising  from  it,  would  be  an  illustration;  but  the 
forms  of  such  fraudulent  appointment  are  various.     In 
this  species  the  donee  is  clearly  guilty  of  actual  fraud, — 
a  moral  wrong.     2.  Where  the  donee  is  restricted  to 
a  certain  class  of  individuals,  and  he  intentionally  makes 
an  appointment  for  the  purpose  of  benefiting,  and  in 
such  a  manner  as  directly  or  indirectly  to  secure  the  ben- 
efit of  a  third  person  not  belonging  to  the  class  specified 
by  the  donor.    An  appointment  to  one  of  the  prescribed 
class,  with  an  accompanying  agreement  on  his  part  to 
share  the  property  with  such  a  third  person,  would  be  an 
illustration.     Such  a  violation  of  the  donor's  intention  is 
treated  by  equity  as  a  fraud  upon  the  power,  although  it 
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may  not  involve  any  moral  wrong  in  the  donee.     It  is 
held  thaty  in  determining  whether  any  partaculBir  appoint- 
ment is  a  fraud  upon  the  power,  the  motive  with  which 
the  power  was  exercised  and  the  appointment  made  can* 
not  be  regarded,  but  the  purpose  may;  in  fact,  the  pur- 
pose  is  the  important  element.     Where  the  donee  holds 
a  mere  power  and  makes  a  fraudulent  appointment,  the 
persons  who  would  be  entitled  to  the  property  upon  de- 
fault of  any  appointment  at  all  are  the  parties  to  whom 
equity  gives  relief,  since  the  appointment  is  regarded  as 
a  nullity  and  is  set  aside.    Where  the  power  is  in  tnui, 
the  beneficiaries  under  it,  who  are  entitled  to  have  it  ex- 
ecuted in  their  favor,  are  plainly  the  parties  to  whom 
equity  gives  relief  in  case  of  a  complete  failure  to  appoint, 
or  of  an  imperfect  or  fraudulent  appointment.'    MarUci 
rights:  The  rule  was  well  settled  in  England  that  if  a 
negotiation  for  a  marriage  had  begun,  the  woman  should, 
while  it  was  pending,  without  the  knowledge  of  or  notice 
to  the  intended  husband,  make  a  voluntary  conveyance 
or  settlement  of  her  own  property,  and  the  marriage 
should  be  completed  by  him  in  ignorance  of  the  transfer, 

'  Kerr  on    Fraud,    267;    Aleyn  ▼.  Jackson  t.  Jackion,  7  Clark  ft  F.  977| 

Belchier,  1  Eden.  132;  1  Lead.  Gas.  Palmer  ▼.  VHieeler,  2  Ball   ft  &  ISb 

£q.   673,   578,   698,  and   notes.     Al-  31;  Farmer  ▼.  Martin,  2  Sim.  502, 611 1 

though  this  subject  ia  one  of  great  im^  Arnold  v.  Uardwick,  7  Sim.  343;  Baid 

portance  in  England,  it  has  little  more  r.  Raid,  25  Beav.  469,  478;  Wellesle/ 

than  a  theoretical  existence  in  the  law  ▼.  Mornington,  2  Kay  ft  J.  143;  In  re 

of  most  of  our  states.     It  does  not  Marsden's  Trust»  4  Drew.  594,  601; 

fteem  necessary,   therefore,   to    enter  Routledge  ▼.  Dorril,  2  Vea.  857;  Birley 

upon  any  discusfdon  of    the  special  v.  Birley,  25  BeaT.  299.     The  Ameri* 

rules  which  have  been  settled,  or  of  can  cases  are  comparatively  very  few. 

the  cases  which  hare  arisen.     The  fol*  The  following  recognise  tiie  general 

lowing  are  some  of  the  recent  decis-  doctrine  that  equity  will  not  control 

ions,  and    for  further  exposition  the  the  exercise  of  a  real  discretion  gi^en 

reader  is  referred  to  treatises  upon  to  the  donee,  but  will  set  aside  a  frsod- 

poveers:  Topham  v.  Duke  of  Portlamd,  nlent  appointment  made  under  color 

]   De  Gex,  J.  &  S.  617;  11  U.  L.  Oas.  of    such    discretion:    Lippinoott   v, 

32;  Pryor  v.  Pry  or,  2  De  Gex,  J.  ft  S.  Ridgway.  10  N.  J.  Eq.  164;  Budin^toB 

205;  Cooper  v.  Cooper,  L.   R.  8  Eq.  v.  Munson,  33  Conn.  481;  Williami'i 

S12;  5  Ch.  203;  In  re  finish's  Charity,  Appeal,  73  Pa.  St.  249;  Oraeff  v.  D» 

L.  R.  10  Eq.  5;  Arnold  v.  Woodhams,  Turk,  44  Pa.  St.  527;  Cloud  v.  M»r- 

L.  R.  16  Eq.  29;  Topham  v.  Duke  of  tin,  2  Dev.  ft  B.  274;  Hayneaworth  t. 

Portland,  L.  R.  5   Ch.  40;  Roach   v.  Cox,  Harp.    Eq.   117,  119;  ProntyT. 

Trood,  L.  R.  3  Ch.  Div.  429;  Palmer  Fronty,  1  Bail.  Eq.  517,  529;  MelnD 

V.  Locke,  L.  R.  15  Ch.  Div.  294;  Lane  v.    Melvin,   6    Md.   641;    Jackson  r, 

V.   Page,  Amb.    233;     Lord   Hiiichin-  Veeder   11  Johns.  169,  171. 
broke  v.  Seymour,  1  Brown  Ch.  395; 
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such  conveyance  or  settlement  would  be  a  fraud  upon  the 
liusband's  marital  rights  of  property,  and  would  be  set 
aside  by  a  court  of  equity.  The  same  general  doctrine 
lias  also  been  adopted  by  several  early  decisions  in  this 
country.^  This  doctrine  must  necessarily  be  abrogated 
hy  the  modem  legislation  in  most  of  the  states,  which 
destroys  all  right  and  interest  of  the  husband  in  the 
property  of  his  wife.  Trusts:  One  of  the  most  impor- 
tant effects  of  fraud,  and  most  striking  illustrations  of 
the  equity  jurisdiction,  is  found  in  the  theory  of  trusts 
arising  by  operation  of  law.  When  property  subject  to 
a  trust  is  fraudulently  transferred,  or  when  one  person, 
in  fraudulent  violation  of  his  fiduciary  duty,  acquires 
property  which  equitably  belongs  to  another,  or  when  one 
person  by  his  actual  fraud  obtains  the  title  to  property 
in  which  another  is  beneficially  interested,  equity  may 
work  out  and  protect  the  rights  of  the  beneficial  owner 
by  regarding  the  property  as  though  it  were  actually  im- 
pressed with  a  trust  in  the  hands  of  the  one  who  holds 
the  legal  title,  by  treating  such  person  as  though  he  were 
an  actual  trustee,  and  by  enforcing  such  trust  by  means 
of  a  conveyance,  accounting,  payment,  injunction,  and 
other  appropriate  remedies.  There  is  no  other  effect  of 
fraud  more  remarkable,  and  none  which  exhibits  more 
clearly  the  power  of  courts  of  equity  to  deal  with  the  sub- 
stantial realities  under  the  appearance  of  external  forms.* 
§  921.  The  Statute  of  Frauds  not  an  Instrument  of 
Trand. — It  is  a  most  important  principle,  thoroughly  es- 
tablished in  equity,  and  applying  in  every  transaction 
where  the  statute  is  invoked,  that  the  statute  of  frauds, 
having  been  enacted  for  the  purpose  of  preventing  fraud, 
shall  not  be  made  the  instrument  of  shielding,  protect- 
ing, or  aiding  the  party  who  relies  upon  it  in  the  perpe- 
tration of  a  fraud,  or  in  the  consummation  of  a  fraudulent 

'  CoanteM  of  Strathmore  ▼.  Bowes,     and  American  editors.     [Sea  further, 
1  Vea.  22;  1  Lead.  Gas.  £q.  405,  611,     §  1113.] 

SIS^  and  cases  in  notes  by  the  English        *  See  pott,  the  sections  on  construct' 

ire  trusts. 
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scheme.'    This  most  righteous  principle  lies  at  the  basis 
of  many  forms  of  equitable  relief^  among  which  are  the 
specific  enforcement  of  verbal  agreements  for  the  sale  of 
land  which  have  been  partly  performed,  the  reformation 
and  enforcement  of  agreements  and  conveyances  imper- 
fect through  fraud  or  mistake,  the  cancellation  of  firaad- 
ulent  agreements  and  conveyances,  and  the  like.     One 
particular  instance  of  relief  will  be  mentioned  as  an  illus- 
tration.   Where  an  agreement  has  been  verbally  made 
which  the  statute  requires  to  be  in  writing,  and  through 
the  actual  fraud  of  one  party  the  execution  of  the  written 
instrument  is  prevented,  and  the  other  party  is  induced 
to  accept  and  rely  upon  the  verbal  agreement  as  valid 
and  binding,  a  court  of  equity  will  not  permit  the  fraudu- 
lent party  to  set  up  the  statute  of  frauds  as  a  defense,  but 
will  enforce  the  agreement  against  him,  although  it  is 
merely  verbal.     Of  course,  there  must  be  actual  fraud  as 
the  distinguishing  feature  of  the  transaction, — something 
more  than  the  mere  omission  to  put  the  contract  into 
writing.    The  plaintiff  must  be  induced  through  the  de- 
ceit, false  statements,  or  concealments  of  the  other  party 
to  waive  a  written  instrument,  and  to  rely  upon  the  parol 
undertaking.     The  same  relief,  it  seems,  will  be  given 
when  the  execution  of  a  written  contract,  otherwise  fully 
agreed  upon,  is  prevented  by  an  inevitable  accident,  as 
by  the  death  of  a  party.' 

>  Mestaer  v.  Gillespie,  11  Ves.  621»  Walker,  2  Atk.  98;  JoynesT.  Statham, 

627,  628,  per  Lord  Eldon;  H&igh  v.  8  Atk.  388;  Whitohnroh  y.  BeTia»  S 

Kaye,  L.  K.  7  Ch.  469;  Jenris  ▼.  Ber-  Brown  Ch.  559, 565;  Lincoln ▼.  Wright, 

ridge,  L.  B.  8  Ch.   351;  Lincoln  ▼.  4  De  Qex  k  J.  16,  22;  Wood  ▼.  Midg- 

Wnght,  4  De  Gez  &  J.  16;  Wood  ▼.  ley,  5  De  6ex,  M.  &  O.  41;  CookesT. 

Midgley,  5  De  Gex,  M.  &  G.  41;  Wil-  Mascall,  2  Vern.  200;  Taylor  ▼.  Lnther, 

linkv.Vanderveer,  1  Barb.  599;  Miller  2  Sum.  228;  Jenkins  ▼.  Eldridge,  3 

V.  Gotten,  5  Ga.  341,  346;   Shields  ▼.  Story,  181,  290-293;  Phyfev.  Wardell, 

Trammell,   19  Ark.   51;  Trapnall  v.  2  Edw.  Ch.  47;  Whitridge  ▼.  Park- 

Brown,  19  Ark.  39;  [Wood  ▼.  Babe,  hurst,  20  Md.  62;  Wesley  ▼.  Thomsfl, 

96  N.  Y.  414;  Woodbury  v.  Gardner,  6  Har.  ^  J.  24;  Walkins  ▼.  Stockett, 

77  Me.  68.]  6  Har.  &  J.  435;  Schmidt  v.  Gatewooi 

-^  Mestaer  ▼.  Gillespie,  11  Ves.  621,  2  Bich.  £q.  162;  Kinard  v.  Hien,  3 

627,  628;  Montacute  v.  Maxwell,  1  P.  Eich.  £q.  423;  55  Am.  Dec  643;  Chet- 

Wms.  618;  1  Strange,  236;  1  £<|.  Cas.  wood  ▼.   Brittan,   2  K.  J.   £q.  438; 

Abr.  19;  Attorney-General  v.  Sitwell,  Kennedy  v.    Kennedy,   2    Ala.    571; 

1  Younge  &  C.  557,  5S3;  Walker  ▼.  CuUina  v.  Tillou,  26  Conn.  3CS;  68  Ant 
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SECTION  IV. 
ooNST&ucnyE  frauds 

1 022.    Definition  t  •nential  elementi. 

1 028.    Tbze«  principal  olaases. 
n  024-942.    FinL  CoDstmctive  frand  apparent  from  the  intrinaio  nature  and 

tabjeet  of  the  transaction  itseli. 

1 028.     L  Inadequacy  of  oonaideration. 

1 026b    Inadeqaaoy  pnre  and  limple. 

1 027.    Oroee  inadequacy  amounting  to  fraud. 

f  028.    Inadequacy  coupled  with  other  inequitable  incldenti. 
n  02$^036.    U  Illegal  oontracte  and  tranaactiona. 

f  030l    L  Oontraoti  illegal  becaoee  oontraiy  to  itatnte:  nanry,  gaming^ 
emnggling. 
M  031-03S.    %  Tranaaotiona  illogal  becauae  oppoaed  to  public  policy. 

f  031.  A.  Oontraota  interfering  with  the  freedom  of  marriage;  marriage 
.brokerage;  in  reatraint  of  marriage;  rewarda  for  marriage;  ae- 
eret  contraota  in  fraud  of  marriage;  aecret  oontracta  to  marry; 
rewarda  for  procuring  wiUa. 

f  032.    Agreementa  for  a  aeparation. 

f  033.    B.  Conditiona  and  limitationa  in  reatraint  of  marriagOe 

f  034k  0.  Contracta  directly  belonging  to  and  affecting  buaineaa  rela- 
tione; restraint  of  trade;  interfering  with  bidding  at  auotiona 
and  governmental  lettinga;  puffera;  fraudulent  trade-markai 
Tiolating  policy  of  atatutea  preacribing  business  methods;  trad* 
ing  with  alien  enemiea. 

1035.  D.  Contracts  affecting  public  relations;  interfering  with  the 
election  or  appointment  of  officers;  interfering  with  legislative 
proceedingss;  ditto,  ezeoutive  proceedings;  ditto,  judicial  pro* 
ceedings. 

Deo.  308;  Brown  ▼.  Lynch,  1   Paige,  Baltimore  Ck>al  Tar  etc  Co.,  63  Md« 

147;  8weet  ▼.  Jacocks,  6  Paige,  355;  285;  Peek  v.  Peck,  77  Cal.  106;  11  Am. 

31  AuL  Dec.  252;  Wolford  ▼.  Herrinff-  St.  Rep.  244.]    In  Taylor  ▼.  Luther, 

too,  74  Pa.  St.  311;  15  Am.  Bep.  548;  2  Sam.  228,  Judge  Story  lays  down 

Mnrphy  ▼.  Hubert,  16  Pa.  St.  50;  7  the  doctrine  very  broadly,  more  so 

Pa.  St.  420;  Bernard  v.  Flinn,  8  Ind.  perhaps  than  is  warranted  by  the  prin- 

204;  Finncane  v.  Kearney,  1  Freem.  ciple  or  sustained  by  the  authorities. 

(Miss.)  65,  69;  Trapnall  v.  Brown,  19  The  doctrine  of  the  text  and  the  fore* 

Ark.  39,  49;  Shields  v.  Trammell,  19  going  casee  should  be  considered  in 

Ark.  51;ChiIders  v.Childers,  1  DeGex  connection  with  the  discussion  con- 

&  J.  482;  Daviesv.  Otty,  35  Beav.  208;  oeming    parol  evidence    in  cases    of 

Ci)lyer  v.  Clay,  7  Beav.  188;  Symes  v.  fraud  and  mistake,  near  the  end  of  the 

Hughes,  L.  R.  9  £q.  475;  Clarke  v.  section  on  mistake.     [§§  85&-867.    See 

Grant,    14    Ves.    519,   625;    compare  also  the  remarks  of  Lord  Westbury 

Blodgett  V.  Hildreth,  103  Mass.  484;  quoted  in  §  431.}     They  lie  at  the 

Glass  V.    Uulbert,    102  Mass.   24;    3  foundation  of   the  conclusions  there 

Am.    Rep.  418;  Walker  v.  Locke,  5  reached,  and  fully  support  them. 
Cush.  90;  [Equitable  Gas  Light  Co.  v. 
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1 9M.    8.  Oontneti  fllegal  became  opposed  to  good  maaSk;  for  iDicii 

interoonne;  champerty  and  maintenaaoe;  oompoondiiig  with 

a  felony  or  preventing  a  proeeontion. 
B  937-942.    HL  Equitable  jnriadiction  in  oaee  of  illagal  oontraofcii 
§  937.    In  nanriooe  oontraeti;  niurions  mortgage!. 
§  938.    In  gaming  oontraeti. 

f  939.    In  other  illegal  oontraota;  explanation  of  maadniy  Infm^  elo^ 
§  940.    In  jpari  deSeto^  general  mlea. 
f  941.    In  fwH  ddUiOf  limitationi  on  general  nlea. 
§942.    Not  te  fMTi  <<f fieto. 
B  943-965.    Steond.    ConetmctiTe  f rand  inferred  from  the  oopditioa  and  nli^ 

tiona  of  the  immediate  parties  to  the  tnmaaction, 
§  943.    General  deieription  and  diTinona. 
B  944-964.    L  Traneaotione  void  or  Toidable  with  perMoa  wholly  or  pirtiaD| 

incapacitated. 
1946.    CoTerture;  infancy, 
f  946.     Insanity. 
f  947.    Mental  weaknesa 

f  948.    Persone  m  v'mcuIU;  ditto,  illiterate  or  Ignoraalb 
f  949.     Intoxication. 
f  950.    Dnrets. 
§  951.    Undne  influence. 
g  952.     SaUors. 

g  953.     Expectants,  heirs,  rsTersionen. 
§  954.     Post  obU  contracts. 
B  965-965.    II.  Transactions  presnmptiToly  invalid  between  persoos  la  fids- 

ciary  relations, 
i  955.    Circumstances  to  which  the  principle  applies, 
g  956.    The  general  principle. 
g  957.    Two  classes  of  cases  in  which  it  operates. 
f  958.     Trustee  and  beneficiary. 
g  959.     Principal  and  agent, 
f  960.    Attorney  and  clienl 
g  961.     Guardian  and  ward, 
f  962.     Parent  and  child. 
f963.    Other  relations:  executors  and  administratora;  phymdiB  isd 

patient;  spiritual  advisers;  husband  and  wife;  psrtneni  tta 
f  964.     Confirmation  or  ratification, 
g  965.     Acquiescence  and  lapse  of  time. 
B  966-974.     Third.    Frauds  against  third  persons  who  are  not  psrliai  to  ti» 

transaction, 
g  967.    Secret  bargains  accompanying  eompodtions  with  oreditafii 
f  968.    Conveyances  in  fraud  of  oreditors. 
g  969.     The  consideration, 
g  970.    The  fraudulent  intent 
g  971.     Modes  of  ascertaining  the  intent. 
g  972.     Existing  creditors, 
g  973.     Subsequent  creditors. 
I  974.    Conveyances  in  fraud  of  subsequent  purchasen. 
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§  922.    Definition  —  Essential    Elements.  —  The    term 
**  constructive  fraud"  is  not  a  very  appropriate  one,  but  has 
been  used  so  long  that  any  attempt  to  substitute  another 
in  its  place  would  be  useless.    It  is  important,  however, 
to  form  an  accurate  notion  of  the  meaning  given  to  it  in 
equity,  and  of  the  peculiar  element  or  criterion  which 
distinguishes  the  various  classes  of  cases  belonging  to  it. 
The  distinguishing  element  of  actual  fraud,  as  has  been 
shown,  is  always  untruth  between  the  two  parties  to  the 
transaction,  so  that  actual  fraud  may  be  reduced  to  mis- 
representations and  concealments.    This  untruth  at  law 
must  be  virtually  intentional,  —  a  falsehood;  in  equity  the 
intention  is  not  so  essential.     Untruth  is  not  the  distin- 
guishing element  of  constructive  fraud;  it  is  never  essen- 
tial that  there  should  be  untruth  between  the  immediate 
parties  to  a  transaction,  in  order  that  it  may  come  within 
the  denomination  of  constructive  fraud;  in  a  great  many 
instances  it  would  be  impossible  to  predicate  untruth  of 
the  wrong-doer's  conduct.^    Constructive  fraud  is  simply 
a  term  applied  to  a  great  variety  of  transactions,  having 
little  resemblance  either  in  form  or  in  nature,  which 
equity  regards  as  wrongful,  to  which  it  attributes  the 
same  or  similar  effects  as  those  which  follow  from  actual 
fraud,  and  for  which  it  gives  the  same  or  similar  relief 
as  that  granted  in  cases  of  real  fraud.     It  covers  different 
grades  of  wrong.    It  embraces  contracts  illegal,  and  there- 
fore void  at  law  as  well  as  in  equity;  transactions  voidable 
in  equity  because  contrary  to  public  policy;  and  transac- 
tions which  merely  raise  a  presumption  of  wrong,  and 
throw  upon  the  party  benefited  the  burden  of  proving  his 
innocence  and  the  absence  of  fault.' 

1  It  shoald  be  carefnlly  observed,  not  a  party  to  the  transaction,  who  ia 

however,  that  in  oertain  instances  of  the  one  defrauded,  and  who  obtains 

constmctiTe  fraud,  although  there  is  relief;  e.  g.,  a  conveyance  by  A  to  B 

no  element  of  untruth  whatever  be-  with  intent  to  defraud  A's  creditors, 

tween  the  two  immediate  parties  to  This  particular  species  has,  therefore, 

the    transaction,  —  the    grantor    and  a  strong  analogy  to  actual  fraud,  and 

grantee,  donor  and  donee,  promisor  the  cases  belonging  to  it  are  governed, 

and  promisee,  —  there  is  sucn  an  ele-  to  a  great  extent^   by  the  mlea  of 

ment,  and  even  perhaps  an  intention  actnal  fraud. 

to  deceive,  towarda  a  third  person,        *The  term  "  presumptiva  fraud "  is 
2  So.  JnB.^8t 
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§  928.  Three  Principal  Glasses. — lu  the  great  case  of 
Chesterfield  v.  Janssen,  quoted  in  the  preceding  section/ 
Lord  Hardwicke,  after  mentioning  actual  fraud,  added 
the  three  other  following  classes:  1.  That  apparent  from 
the  intrinsic  nature  and  subject  of  the  bargain  itself;  2. 
That  presumed  from  the  circumstances  and  condition  of 
the  immediate  parties  to  the  transaction;  3.  That  which 
is  an  imposition  on  third  persons  not  parties  to  the  trans- 
action. As  these  three  groups  constitute  the  constructive 
fraud  of  equity,  the  classification  of  the  great  chancellor 
will  be  adopted  in  the  discussions  of  the  present  section.' 

§  924.  First.  Gonstractive  Fraud  Apparent  from  the 
Intrinsic  Nature  and  Subject  of  the  Transaction  ItseU.  — 
This  class  includes  three  principal  subjects:  1.  Inadequacy 
of  consideration;  2.  Contracts  illegal  because  opposed  to 
statute,  or  to  public  policy,  or  to  good  morals;  and  3. 
Certain  transactions  which,  in  analogy  with  contracts, 
equity  regards  as  contrary  to  public  policy,  and  therefore 
illegal.  I  shall  specify  these  various  instances  with  as 
much  explanation  as  may  be  needed  to  exhibit  the  doc- 
trines peculiar  to  equity,  and  shall  then  describe  the 
equitable  jurisdiction  which  they  occasion,  and  the  re- 
liefs, defensive  or  affirmative,  which  may  be  obtained  by 
its  means. 

Bometimes  used  m  a  substltate   for  is  great  difterenoe  among  tezi-wriian. 

"constractive  fraud,*' but  improperly.  2.  A  large  namber  of  instancet  be- 

In  a  great  namber  of  instances  there  longing    to    constructiTe    fraad  trs 

is  no  presumption  of  fraad,  in  the  true  simply  cases  of  illegal  contracts  and 

sense  of  that  word;  and  no  snch  pre-  of  personal  incapacity,  —  insanity,  is* 

sumption  could  possibly  arise.  fancy,    etc.,  —  the    rules   concemmg 

*  19  874,  and  note.]  which  are  the  same  at  law  and  in 

'  Before  entering  upon  the  subject,  equity,  and  are  found  in  every  trea- 

two  explanatory  statements  should  be  tise  upon  contracts.     Since  the  mam 

made:   1.  Although  the  divisions  are  object  of  the  present  work  is  to  secer- 

in  the  main  sharply  distinguished,  yet  tain  when  these  matters  give  ocoasion 

there  are  a  few  particular  instances  for  the  equitable  jurisdiction,  and  to 

which  cannot  with  certainty  be  allot-  determine  the  extent  of  its  exercise,  it 

ted  to  their  single  appropriate  place,  does  not  seem  necessary  to  enter  upon 

since  they  possess  features  which  are  any   examination   of    subjects  which 

common  to  two,  or  even  to  all,  of  the  properly  belong  to  the  general  law  of 

classes.      Without  attempting  to  be  contracts.      A  mere  enumeration  of 

strictly  logical,  I  have  pursued  an  ar-  those  cases  of  illegality  and  incapaci^ 

ranffement  which  is  natural  and  prac*  which  come  within  the  cognisanoe  of 

ticM.    In  this  mattar  of  order  there  equity  is  all  that  ii  needed. 
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§  925.  I.  Inadequacy  of  Gonsideration. — Inadequacy 
of  consideration  mast  ordinarily  occar  either  in  convey* 
auces,  executed  or  executory  contracts  of  sale,  or  in  agree* 
inents  analogous  to  sale  where  there  is  a  subject-matter 
transferred  or  dealt  with,  and  a  price  paid  or  to  be  paid. 
It  may  exist  in  the  price  or  in  the  subject-matter,  the 
latter  case  being  the  same  as  exorbitancy  of  price.  It 
necessarily  implies  that  the  price  is  either  too  small  or 
too  great.  The  former  is  the  condition  ordinarily  meant 
by  inadequacy,  and  is  plainly  more  susceptible  of  judicial 
investigation  than  the  other.  In  both  these  forms  in- 
adequacy of  consideration  will  be  considered:  1.  By  itself 
free  from  any  other  fact;  2.  As  connected  with  other 
inequitable  facts  and  circumstances. 

§  926.  Inadequacy  Pure  and  Simple.  —  The  rule  is 
well  settled  that  where  the  parties  were  both  in  a  situa- 
tion to  form  an  independent  judgment  concerning  the 
transaction,  and  acted  knowingly  and  intentionally,  mere 
inadequacy  in  the  price  or  in  the  subject-matter,  unac- 
companied by  other  inequitable  incidents,  is  never  of 
itself  a  sufficient  ground  for  canceling  an  executed  or  ex- 
ecutory contract.  If  the  parties,  being  in  the  situation 
and  having  the  ability  to  do  so,  have  exercised  their  own 
independent  judgment  as  to  the  value  of  the  subject-mat- 
ter, courts  of  equity  should  not  and  will  not  interfere  with 
such  valuation.'    In  some  of  the  earlier  decisions,  mere 

1  Harrison  t.  Gneit»  6  De  Gex,  M.  lin,  41  Vt  62;  Be^el  t.  Loomis,   11 

ft  a.  424;  8  H.  L.  Cas.  481;  Carson  t.  N.  H.  74;  Lee  t.  Kirby,  104  Mass. 

Belworthv,  3  H.  L.  Cas.  742;  Mere-  420,  428;  Park  t.  Johnson,  4  Allen, 

diths  T.  Saunders,  2  Dow,  614;  Oart-  250;  Osgood  t.  Franklin,  2  Johns.  Ch. 

side  V.  Isherwood,  1  Brown  Ch.  659;  I,  23;  7  Am.  Deo.  513;  Seymour  t. 

Griffith  T.  Spratley,  1  Coz,  883,  388;  Delancey,  3  Cow.  445;   15  Am.  Deo. 

t^ollier  ▼.  Brown,  1  Coz,  428;  Fox  t.  270;  Worth  t.  Case,  42  N.  Y.  362; 

Mackreth,  2  Coz,  .322;  2  Dick.  689;  Co-  Shaddle  t.  Diaborough,  30  N.  J.  Eq. 

pis  T.  Middleton,  2  Madd.  409;  Wood  870;  Ready  t.  Noakes,  29  N.  J.  Eq. 

V.  Abrey,   3  Madd.  417;  Murray  t.  497;  Wintermutev.  SQyder,3N.  J.Eq. 

Palmer,   2  Schoales  ft  L.   474,   488;  489;  Weber  t.  Weitling,  18  N.  J.  Eq. 

Erwin  t.  Parham,  12  How.  197;  Eyre  441;  Harris  t.  Tyson,  24  Pa.  St.  347, 

V.  Potter,  15  How.  42;  Barribeau  v,  360;  64  Am.  Dec.  661;  DavMson   v« 

Brant^  17  How.  43;  Slater  v.  Maxwell,  Little,  22  Pa.  St.  245,  247;  60  Am.  Deo. 

6  Wall  268,  273;  Warner  ▼.  Daniels,  81;  Cummings's  Appeal,  67  Pa.  St.  404; 

1    Wood,  ft  M.  90,  110;   Howard   v.  Shepherd  v.  Bevin,  9  Gill,  32;  Mayo 

Edgelly  17  Vt  9;  Kidder  v.  Chamber-  ▼.  Carrington,  19  Gratt  74;  Cribbina 
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inadequacy,  either  in  the  price  or  in  the  value  of  the  sub- 
ject-matter, was  held  to  be  a  sufficient  hardship  wiiich 
might  defeat  the  specific  performance  of  an  executory 
contract  when  set  up  as  a  defense.^  The  doctrine,  how- 
ever,  is  now  settled,  that  mere  inadequacy  —  that  is,  in- 
equality in  value  between  the  subject-matter  and  the 
price  —  is  not  a  ground  for  refusing  the  remedy  of  spe- 
cific performance;  in  order  to  be  a  defense,  the  inade- 
quacy must  either  be  accompanied  by  other  inequitable 
incidents,  or  must  be  so  gross  as  to  show  fraud.  In  short, 
inadequacy  as  a  negative  defense,  and  as  an  affirmative 
ground  for  a  cancellation,  is  governed  by  one  and  the 
same  rule.'  When  a  sale  is  made  at  public  auction,  con- 
ducted in  a  fair  and  open  manner,  with  opportunity  for 

T.  Markwood,  13  Gratt.  495;  67  Am.  and  baa  tinoe  prevailed  nnehallenged 

Dec.  776;  BaUer  ▼.  Uaskell,  4  Desana.  in  England,  and  has  generally  been 

Eq.  651 ;  Jnan  v.  Tonlmin,  9  Ala.  662;  adopted  in  the  United  States,  although 

44  Am.  Dea  448;  Delafield  t.  Ander-  not  without  strong  dissent  and  pro* 

son,  7  Smedes  &  M.  630;  Steele  ▼.  test  from  individnal  judges:  GolesT. 

Worthington,  2  Ohio,  182;  Weld  t.  Trecothick,   9  Ves.    246;    White   t. 

Kees,  48  III  428;  Soovill  t.  Barney,  4  Damon,  7  Ves.  80;  UnderhiU  t.  Hor- 

Or.  288;  [Hamblin  t.  Bishop,  41  Fed.  wood,  10  Ves.   209;  and  StUwell  ▼. 

Rep.  74;  Clark's  Appeal,  67  Conn.  665;  Wilkins,  Jacob,   280,   282,    per  Lord 

Diffendarfer  t.  Dicks,  106  N.  Y.  446;  Eldon;  Bnrrowes  ▼.  Lock,  10  Ves.  470, 

Phillips  ▼.  Fallen,  46  N.  J.  Eq.  6;  46  per  Sir  William  Grant;  Lowther  t. 

N.  J.  Bq.  830;  Matthews  t.  Crockett*s  Lowther,  13  Ves.  95,   103^  per  Lord 

AdmV,  82  Va.  894;  TiUery  ▼.  Wren,  Erskine;  Collier  t.  Brown,  i  Cox,  428; 

86  N.  a  217;  Berry  ▼•  Hall,  105  N.  C.  Griffith  ▼.  Spratley,  1  Cox,  383;  cited 

164;  Btrko  t.  Abbott^  108  Ind.  1;  63  2  Brown  Ch.  179;  Bower  t.  Cocmer,  i 

Am.  Rap.  474.]  Hare,  406;  Borell  t.  Dann,  2  Hare, 

1  Tilly  ▼.  Peers,  cited  10  Ves.  301,  440;  Stephens  t.  Hotham,  1  K^  9t  J. 
per  Byre^  OL  K;  Day  ▼.  Newman,  2  671;  CallaghanT.  Callaghan,  SOark  k 
Oox,  77.  and  cited  10  Ves.  300,  per  F.  374,  401;  Abbott  ▼.  Sworder,  4  De 
Lord  Alvanley;  Savile  ▼.  Savile,  1  Gex  ft  S.  448;  Seymour  t.  Delanoey, 
P.  Wma.  746;  6  Vin.  Abr.  616,  pL  26.  8  Cow.  446;  16  Am.  Dea  270;  Hale 
In  the  celebrated  case  of  Seymour  ▼.  t.  Wilkinson,  21  Gratt  76;  Booten  t. 
DeUnoeY,  6  Johns.  Ch.  222,  224,  225,  Scheffer,  21  Gratt  474;  Shaddler.  Dia- 
Chancellor  Kent  reached  this  conolu*  borough,  30  N.  J.  Eq.  370;  Ready  ▼. 
sion  after  a  most  able  and  exhaustive  Noakes,  29  N.  J.  Bq^97;  Rodman  r. 
review  of  all  the  then  existing  author-  Zilley,  1  N.  J.  "Ea.  S20;  Lee  v.  Kirbv, 
ities.  His  decree  was  reversed  by  a  104  Mass.  420;  Western  R.  R.  t.  Bab- 
bare  majority  of  the  court  of  errors,  cock,  6  Met  346;  Westerveltv.  Mathe- 
although  all  the  supreme  court  judges  son,  1  Ho£  Ch.  37;  Vielo  t.  Troy  k 
sustained  Chancellor  Kent's  views:  K  R.  R.,  21  Barb.  381;  Black  ▼.  Cord, 
Seymour  ▼.  Delanoey,  3  Cow.  446;  16  2  Har.  ft  G.  100;  White  ▼.  Thomp- 
Am.  Dec  270.  See  also  Clitherall  t.  son,  1  Dev.  ft  K  Eq.  493;  Corlin  v. 
Ogilvie,  1  Desaus.  Eq.  267;  Gasque  t.  Hendricks,  36  Tex.  225;  Hazriscn  v. 
Small,  2  Strob.  Eq.  72;  Clement  ▼.  Town,  17  Mo.  237;  Oathcarl  ▼.  RoImd- 
Reid,  9  Smedes  ft  M.  636.  ton,  6  Pot  268;  ScotOI  t.  Barney,  4 

*  This  doctrine  was  first  introduced  Or.  288;  [Conawaj  t.  Bwten^,  84 

by  Lord  Eldon  and  Sir  William  Grsnt^  W.  Va.  648.] 
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real  competition,  the  rale  is  even  Btronger,  for  fraud  can- 
not then  be  inferred  from  any  inadequacy  in  the  price, 
without  other  circumstances  showing  bad  faith.^  The 
particular  case  of  selling  an  expectancy  or  reversion  for 
an  inadequate  price,  which  is  in  some  respects  an  excep* 
tion  to  the  foregoing  general  rule,  is  considered  in  the 
subsequent  section. 

§  927.  Gross  Inadequacy  Amounting  to  Fraud.  —  Al- 
though the  actual  cases  in  which  a  contract  or  convey- 
ance has  been  canceled  on  account  of  gross  inadequacy 
merely,  without  other  inequitable  incidents,  are  very 
few,  yet  the  doctrine  is  settled,  by  a  consensus  of  decis- 
ions and  dicta,  that  even  in  the  absence  of  all  other  cir- 
cumstances, when  the  inadequacy  of  price  is  so  gross 
that  it  shocks  the  conscience,  and  furnishes  satisfactory 
and  decisive  evidence  of  fraud,  it  will  be  a  sufficient 
ground  for  canceling  a  conveyance  or  contract,  whether 
executed  or  executory.  Even  then  fraud,  and  not  inade- 
quacy of  price,  is  the  true  and  only  cause  for  the  interpo* 
sition  of  equity  and  the  granting  of  relief.' 

I  White  ▼.  Damon,  7  Vas.  90,  per  Brown  Ch.    668,  560;   Heathoote  ▼. 

Lord  Eldon;  Boiell  ▼.  Dann,  2  Hare,  Paignon,  2  Brown  Ch.  167, 178;  Griffith 

440,  460,  per  Wigram,  V.  C;  Ayen  t.  Spratley,  1  Cox,  383,  888,  380;  Fox 

V.  Baumgurton,  16  111.  444;  Erwin  r.  t.  Maokreth,  2  Dick.  689;  Evans  t. 

Farham,  12  How.  197  (a  debt  of  two  Llewellin,  1  Cox,  333;  Stilwell  v.  Wil- 

hundred  and  sixty  thousand  dollars  kins,  Jacob,  280;  Gibson  t.  Jeyes,  6 

sold  at  sheriff's  sale  for  six  hundred  Yes.  266,  273;  Underbill  r.  Horwood, 

dollars);  IWamer  v.  Jacob,  20  Ch.  Div.  10  Ves.  209,  219;  Coles  ▼.  Treoothick, 

220;  Learned  ▼.  Geer,  139  Mass.  81;  9  Ves.  234,  246;  Morse  t.   Royal,  12 

Lallauce  t.   Fisher,  29  W.  Va.  612;  Ves.   356,  373;  Peacock  v.  Evans,  16 

Allen  ▼.  Martin,  61  Miss.  78;  Cleaver  Ves.  612;  Wood  v.  Abrey,  3   Madd. 

▼.  Green,  107  HL  67;  Garden  t.  Lane,  417;  Borell  v.  Dann,  2  Hare,  440,  450; 

48  Ark.  219;  3  Am.   St  Rep.  228.1  Rice  v.  Gordon,  11  Bear.  266;  Cockell 

An  auction  sale  will  be  set  aside,  and  t.   Taylor,    15  Beav.  103,  115;  Sum- 

a/artiori  a  specific  performance  will  be  mers  v.  Griffiths,  35  Beav.  27;  Falcke 

refused,  when  there  was  actual  fraud  t.  Gray,  4  Drew.  651 ;  James  v.  Mor- 

in  conducting  it^  or  the  buyer  con-  gan,  1  Lev.  Ill  (exorbitancy  of  price; 

trolled  it:  Byers  v.  Snrget,  19  How.  the    well-known  horse-shoe    case,   in 

303,  309;  [Pekin  M.  ft  M.  Co.  t.  Een«  which  a  party  stipulated  to  pay  a  sum 

nedy,  81  UaL  356.]  resulting  from  doubling  the  amount 

*  Gwynne  v.  Heaton,  1  Brown  Ch.  for  every  nail  in  the  horse's  shoes); 

1,  9,  per  Lord  Thurlow:  «<  Aninequal-  Howard  v.  Edgell,  17  Vt  9;  Kidder 

ity  so  strong,  gross,  and  manifest  that  t.  Chamberlin,  41  Vt.  62;  Osgood  v. 

it  must  be  impossible  to  state  it  to  a  Franklin,  2  Johns.  Ch.  1,  23;  7  Am. 

man  of  common  sense  without  pro-  Dec.  513;    14   Johns.    527;   Dunn  v, 

ducing  an  exclamation  at  the  inequal-  Chambers,  4    Barb.   376;    Worth    v. 

ity  of  it*':  Oartside  v.  Isherwood,  1  Case,  42  N.  Y.  362;  Hodgson  v.  Far- 
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§  928.    Inadequacy  Coupled  with  Other  Inequitable 
Incidents.  —  If  there  is  nothing  but  mere  inadequacy  of 

rell,  15  N.  J.  Eq.  88;  Oifford  t.  Thorn,  ooart  or  jury  are  eonvinoed  that  tnad 
9  N.  J.   Eq.  1C2;  Dftvidson  t.  Little,  as  a  fact  did  exist,  —  then  the  relief  is 
22  Pa.  8t  2i6;  60  Am.  Deo.  81 ;  Hamet  ^nted.    Instead,  therefore,  of  reneat- 
V.   Dondaas,  4  Pa.   St  178;  Sime  ▼.  mg  the  usual  formula  which  has  lieea 
Norris,  8  Phila.  84;  Green  ▼.  Thomp*  handed  down  for  generations,  that  the 
son,  2lred.  Eq.  365;BamettT.  Spratt,  inadequacy  must  be  conduaiTe  evi* 
4  Ired.  Eq.  171;  Butler  ▼.  Haskell,  4  dence  of  fraud,  Iha^e  said  in  the  text 
DesauB.  Eq.  661;  Jnian  t.  Toulmin,  9  that  it  must  be  satisfactory  and  de- 
Ala.  662;  44  Am.  Dec  448;  Judge  ▼.  oisire    evidence;     the    former    mode 
Wilkins,  19  Ala.  765;  Morrisov.  Philll*  represented  fraud  as  the  result  of  a 
ber,  30  Ma  145;  Mitchell  r.  Jones,  50  conclusive    legal    presumption;    the 
Mo.  438;  Kelly  v.  McGuire,  15  Ark.  latter  treats  it  as  a  conclusion  of  fact 
555;  Deaderick  t.  Watkins,  8  Humph,  drawn   from   the   evidence,    and   iM 
520;  Coffee  v.   Ruffiu,  4   Cold.   &7;  therefore  in  perfect  harmony  with  the 
Tally  V.   Smith,   1  Cold.    290;    Mo-  theory  which   now  prevail*  in  most, 
Cormick   v.    Malin,  5   BUckf.    509;  if  not  all,  of  the  states.    The  follow- 
Knobb  V.  Lindsay,  5  Ohio,  468;  Ma-  ing  seems  to  be  the  true  raUomtk  of 
coupiuOo.  V.  People,  58I1L  191;Madi*  the  doctrines  concerning  inadequaej 
son  Co.  V.  People,  58  111.  456;  Case  v.  of  price.     Whenever  it  appears  that 
Case,  26  Mich.  484;  Byers  v.  Surget^  the  parties  have  knowingly  and  delib- 
19  How.  303;  Eyre  v.  rotter,  15  How.  erately  fixed  upon  any  price,  however 
42,   60;  Veasie  v.  Williams,    8  How.  great  or  however  small,  there  is  no 
134;    [Berry  V.    Lovi,   107   IlL   612;  occasion  nor  reason  for  interference  by 
Adair  v.  Cummin,  48  Mich.  375.]  courts,  for  owners  have  a  right  to  sell 

If  the  inadequacy  may  be  so  excess-  property  for  what  they  please,  sod 

ive  as  to  be  ground  for  a  cancellation,  buyers  have  a  right  to  pay  what  they 

it  may,  of  course,  be  sufficient  to  de-  please:  See  Harris  v.  Tyson,  24  Pi. 

feat  the  specific  performance  of    an  St.  347,  360;  64  Am.  Deo.  661;  Dat'hU 

executory     contract:      Eastman    v.  son  v.   Little,  22  Pa.  St  245,  247;  60 

Plumer,  46   K.   H.   464;  Graham  v.  Am.  Dec.  81.    But  where  there  is  no 

Pancoast,  30  Pa.  St.  89,  97;  Powers  evidence  of    such  knowledge,  intea- 

V.  Mayo,  97  Mass.  180;  and  see  oases  tion,  or  deliberation  by  the  parties, 

in  preceding  note.  the  disproportion  between  the  valoe 

The  rule  is  ordinarily  stated  that  of  the  subject-matter  and  the  price 

the  inadequacy  must  be  so  gross  that  may  be  so  great  as  to  warrant  the 

it  is  eonclurive  evidence  of  fraud.     It  court  in  inferring  therefrom  the  fad 

is  so  laid  down  bv  earlier  judges,  and  of  fraud.     Such  a  gross  inadeqnaey 

by  Mr.  Kerr.    The  rule  had  iU  orisrin  or  disproportion  will  call  for  explana- 

at  a  time  when  fraud  was  generally  tion,  and  will  shift  the  burden  of  proof 

inferred  by  presumptions  of  law,  and  upon  the  party  seeking  to  enforce  the 

often  by  conclusive  presumptions.    In  contract^  and  will  require  him  to  show 

the  present  condition  of  the  law  on  affirmatively  that  the  price  was  the 

the  subject  of  fraud,  this  mode  of  for-  result  of  a  deliberate  and  intentional 

mulating  the  rule  seems  to  be  errone-  action  by  the  parties;  and  if  the  facti 

0U8.     The  principle    is    now    almost  do  prove  such  action,  the  fact  of  fraud 

universally  adopted,  that  fraud  is  a  will  be  more  readily  and  clearly  in- 

fact,  inferred,  like  other  conclusions  of  ferred.     I  do  not  mean  that  judges 

fact,  from  the  evidence;   no  rule  of  and  juries  are  no  longer,  under  any 

law  can  therefore  be  laid  down  as  to  circumstances,  aided  by  legal  presump- 

the  amount  of  inadequacy  necessary  tions    in    dealing    with    fraud.    The 

to  produce  the  resulting  fraud.     In-  number    of    instances,    however,    in 

adequacy   of    consideration    may    be  which  legal  presumptions  are  invoked 

evidence  of  fraud,  slight  or  powerful,  has    been  very   much    lessened;  the 

according  to  its  amount,   and  other  issue  of  fraud  or  no  fraud  is  generally 

circumstances.     When  it  is  satisfac-  decided  in  the  same  manner  as  any 

tory  and  decisive    evidence,  —  when  other  issue  of  fact, 
from    the    proof  of  inadequacy    the        The  Bioman  law  adopted  a  fixed 
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price,  the  case  must  be  extreme,  in  order  to  call  for  the 
interposition  of  equity.  Where  the  inadequacy  does  not 
thus  stand  alone,  but  is  accompanied  by  other  inequitable 
incidents,  the  relief  is  much  more  readily  granted.  But 
even  here  the  courts  have  established  clearly  marked 
limitations  upon  the  exercise  of  their  remedial  func- 
tions, which  should  be  carefully  observed.  The  fact 
that  a  conveyance  or  other  transaction  was  made  with- 
out professional  advice  or  consultation  with  friends,  and 
was  improvident,  even  coupled  with  an  inadequacy  of 
price,  is  not  of  itself  a  sufficient  ground  for  relief,  pro- 
vided the  parties  were  both  able  to  judge  and  act  in- 
dependently, and  did  act  upon  equal  terms,  and  fully 
understood  the  nature  of  the  transaction,  and  there  was 
no    undue    influence    or   circumstance   of   oppression.^ 

•tandard  by  which  to  determine  all  Mortimer  t.  Capper,  1  Brown  Ch. 
cases  of  iuadeqnaoy,  which  was  one  150;  Batty  t.  llloyd,  1  Vern.  141; 
half  of  the  real  valae  of  the  subject-  Hale  v.  Wilkinson,  21  Gratt.  75;  Lee 
matter  when  that  consisted  of  immov*  ▼.  Kirby,  104  Mass.  420.  The  old 
able  property.  If  the  price  was  less  ease  of  Savile  t.  Sarile,  1  P.  Wms. 
than  one  half  of  the  real  Talue,  the  745,  was  decided  otherwise,  but  has 
seller  could  compel  the  buyer  to  elect  long  been  overruled  on  this  point, 
either  to  rescind,  restore  the  thing  See,  however,  the  somewhat  remark- 
and  take  back  the  price,  or  to  affirm  able  case  of  Willard  v.  Tayloe,  8  Wall. 
and  make  up  the  deficiency:  Code,  557,  which  was  really  an  instance  of 
lib.  14,  tit.  44,  sec.  2;  and  see  Nott  v.  the  price  becominginadequate  by  sub- 
Hill,  2  Gas.  Ch.  120,  per  Lord  Not-  sequent  events.  This  rule  is  subject 
tinghara;  Borrowes  v.  Lock,  10  Ves.  to  a  certain  modification  in  suits  for 
470,  474,  per  Sir  William  Grant  A  the  specific  performance  of  contracts. 
like  method  is  found  in  the  French  If  a  plaintifl;  instead  of  obtainmg  bis 
law.  Such  arbitrary  rules  are  entirely  remedy  promptly  as  soon  as  he  was 
contrary  to  the  spirit  of  our  law,  able,  should  unnecessarily  delay,  and 
and  our  methods  of  administering  should  not  bring  a  suit  until,  by  his 
justice.  If  the  price  was  less  than  delay  or  change  of  circumstances,  the 
one  half  of  the  value  of  the  subject-  price  or  subject-matter  had  become 
matter,  and  there  were  no  circum-  inadequate,  a  specific  enforcement 
stancas  showing  an  intention  on  the  mij;ht  and  generally  would  be  re- 
part  of  the  vendor  to  confer  a  bounty  fused:  Booten  v.  Scbefifer,  21  Gratt. 
or  favor,  the  sale  would  doubtless  be  474;  Whitaker  v.  Bond,  63  N.  C.  290; 
set  aside.  Where  the  circumstances  Hudson  v  King,  2  Heisk.  560;  Mc* 
show  that  a  favor  or  bounty  was  in-  Carty  v.  Kyle,  4  Cold.  348. 
tended,  the  inference  of  fraud  is  neces-  ^  Harrison  v.  Guest,  6  De  Gex,  M. 
sarily  destroyed;  even  a  pure  gift  would  &  G.  424;  8  H.  L.  Gas.  481;  Mere- 
be  sustained:  Whalley  v.  Whalley,  1  diths  v.  Saunders,  2  Dow,  514;  Blackie 
Mer.  436.  As  to  the  time  of  the  in-  v.  Clark,  15  Beav.  695;  Denton  v. 
.  adequacy,  in  order  that  it  may  ever  Donner,  23  Beav.  285,  291;  Toker  v. 
be  fatal,  it  must  exist  at  the  conclud-  Toker,  31  Beav.  629;  Dunn  v.  Cham- 
ingof  the  contract.  If  there  was  no  hers,  4  Barb.  376;  Green  v.  Thomp- 
inadequaoy  at  the  making  of  the  con-  son,  2  Ired.  Eq.  365;  Jazan  v.  Toul- 
tract,  none  can  arise  from  subsequent  min,  9  Ala.  662;  44  Am.  Dec.  448; 
avents  or  change   of    circumstances:  Scovill  v.  Barney,  4  Or.  288.     Harri- 
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When  the  accompanying  incidents  are  inequitable  and 
show  bad   faith,  such  as  conceahnents,  misrepresenta- 
tions! undue  advantage,  oppression  on  the  part  of  the  one 
who  obtains  the  benefit,  or  ignorance,  weakness  of  mind, 
sickness,  old  age,  incapacity,  pecuniary  necessities,  and 
the  like,  on  the  part  of  the  other,  these  circumstances, 
combined  with  inadequacy  of  price,  may  easily  induce  a 
court  to  grant  relief,  defensive  or  affirmative.     It  would 
not  be  correct  to  say  that  such  facts  constitute  an  absolute 
and  necessary  ground  for  equitable  interposition.    They 
operate  to  throw  the  heavy  burden  of  proof  upon  the 
party  seeking  to  enforce  the  transaction  or  claiming  the 
benefits  of  it,  to  show  that  the  other  acted  voluntarily, 
knowingly,    intentionally,    and    deliberately,   with    full 
knowledge  of  the  nature  and  efiects  of  his  acts,  and  that 
his  consent  was  not  obtained  by  any  oppression,  undue  in- 
fluence, or  undue  advantage  taken  of  his  condition,  situa- 
tion, or  necessities.     If  the  party  upon  whom  the  burden 
rested  should  succeed  in  thus  showing  the  perfect  good 
faith   of  the  transaction,  it  would  be  sustained;   if  he 
should  fail,  equity  would  grant  such  relief,  affirmative  or 
defensive,  as   might  be  appropriate.^    There  are  cases, 

Bon  T.  Guest,  6  De  Gez,  M.  &  G.  424,  alone,  will  not  warrant  the  intecpon- 

S  H.  L.  Cas.  481,  is  a  very  illustra-  tion  of  equity;   but  when  both  an 

tive  case.     An  old  man  of  seventy-  combined,  relicKf  will  be  granted.    It 

one,  bedridden,  illiterate,  without  any  is,  perhaps,  not  possible  to  reooucila 

independent  professional  advice,  and  this  naked  proposition  with  the  an* 

without  consulting  his  friends  or  rela-  thorities. 

tives,  conveyed  property  worth  four  ^Deane  ▼.  Rastron,  1  Anstr.  64; 
hundred  pounds,  for  the  considers-  Lewis  v.  Lord  Lechmere.  10  Mod.  503; 
tion  of  being  provided  with  board  Clarkson  v.  Hanway,  2  P.  Wms.  1203; 
and  lodging  during  the  rest  of  his  Ardglasse  v.  Muschamp,  1  Vern.  ^; 
life.  He  lived  only  six  weeks  after  Gartside  v.  Isherwood,  1  Brown  Ch. 
the  conveyance;  his  representatives  558;  E^ans  v.  Llewellin,  1  Cox,  333; 
sought  to  have  the  conveyance  set  Morse  v.  Royal,  12  Ves.  355,  373;  Pick- 
aside.  The  evidence  showed  that  he  ett  v.  Loggon,  14Ves.231;  Murray  ▼. 
had  refused  to  employ  professional  Palmer,  2  Schoales  ft  L.  474,  486; 
advice  for  himself,  that  he  was  able  Falkner  v.  O'Brien,  2  Ball  &  B.  220; 
to  understand  the  nature  of  the  trans-  Griffiths  t.  Robins,  3  Madd.  191; 
action,  and  that  there  were  no  cir-  Wood  v.  Abrey,  3  Madd.  417;  Willaa 
cumstances  of  oppression;  the  court  v.  Willan,  2  Dow.  274;  Collins  v.  Bare^ 
held    that    there   was   not   sufficient  2  Bligh,  N.  S.,  106;  McDiarmid  v.  Mo* 

f round  to  impeach  the  conveyance.  Diarmid.  3  Bligh,  N.  S.,  374;  Smith  ▼. 
n  Scovill  V.  Barney,  4  Or.  288.  the  Kay,  7  H.  L.  Cas.  760;  Dent  v.  Ben- 
court  said  that  inadequacy  of  consid-  nett.  4  Mylne  &  C.  269,  273;  GibiiOB 
eration  or  mental  weakness,  standing  v.  Russell,   2  Younge  i  C  Oh.  lOi; 
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however,  which  theoretically  call  for  the  luterposition  of 
equity  on  account  of  such  circumstances  of  bad  faith,  as 
well  as  other  forms  of  fraud,  but  in  which  no  relief  can 
actually  be  given,  because  the  contract  —  conveyance  or 

Pridoaaz  t.  Lonsdale,  1  Be  Gex,  J.  ft  JXL  ISO  (groM  tnadeqnac7  ui  jadicial 

8.  433;  Tate  y.  Williamson,  L.  R.  2  sale,  with  irre^nlaritiee  and  trifling 

Ch.  06;  1   Eq.  628;  Rhodes  t.   Bate,  circnmstanees  indicating  nnfairness); 

Lb  R.   1  Ch.   262;  Stnrge  ▼.  Sturge,  Smith  ▼.  Huntoon,  134  III.  24  (same); 

12  Bear.  229,  244;  Cockell  ▼.  Taylor,  Parker  v.  Glenn,   72  Ga.  S37  (same); 

16  BeaT.  103,  116;  Cooke  t.  Lamotte,  Bean   t.    Haffendorfer,  84    Ky.    686 

16  Beav.   234;  Groe^enor  ▼.  Sherratt,  (same);  Sioux  Oity  eta  Land  Co.  t. 

28  BeaT.  869;  Summers  ▼.  Griffiths,  36  V^alker,  78  Iowa,  476  (oTecution  sale); 

BeaT.  27;  Longmate  t.  Ledger.  2  Gi£  Cole  Co.  t.  Madden,  91  Mo.  685  (execu- 

167;  Powers  v.   Hale,   26  n,  H.  146;  tion  sale);  Dickson  t.  Kempinsky,  96 

Howard  v.  Edgell,  17  Vt.  9;  Mann  t.  Mo.  262  (contract  with  person  of  weak 

Betterly,  21  Vt.  326;  Osgood  ▼.  Frank*  mind).] 

Ho,  2  Johns.  Ch.  I,  24;  7  Am.  Dec  When  the  inadequacy  appears  in  a 

613;  Hall  ▼.  Perkins,  3  Wend.  626;  oontrmct  between  a  parent  and  ohild, 

Kloepping  t.  Stellmacber,   21   K.  J.  or  between  other  near  relatives,  the 

£q.  SSaS  (mistake  and  inadequacy  in  a  circumstances  may  be  anch  that  all 

sheriff's  sale);  Graham  t.  Pancoast^  30  snspicion  of  fraud  or  hardship  is  re« 

Pa.  St.  89  (age  of  a  party);  Henderson  moTed  bT  the  fact  of   relationship. 

T.  Hays,  2  Watts,  148,  161  (intemper-  This  would  especially  be  so  if  the  one 

anee  and  weakened  mind);  Campbell  obtaining  the  benefit,  and  from  whom 

T.  Spencer,  2  Binn.  183  (ditto);  Todd  the  inadequate  consideration  comes,  is 

T.  GroTC,  33  Md.  188;  Brooke  t.  Berry,  a  person  who  would  natarally  be  a  re- 

2  Gill,  83;  McKinney  t.  finckard,  2  cipient  of  the  other  party's  bounty: 

Leigh,  149;  21  Am.  Dec.  601;  Clitherall  Shepherd  r.  Beyin,  9  Gill,  32,  39,  per 

T.  OgUTle,  1  Desaus.  Eq.  267 (one party  Frick,  J.;  Hays  ▼.  HoUis,  8  Gill,  367; 

young  and  inexperienoed,  the  other  Haines  r.  Haines,  6  Md.  436;  White  t. 

mature  and  cunning);  Neeley  ▼.  An-  Thompson,  1  Dot.  &  B.  Eq.  493;  Fripp 

derson,  2  Strob.  Eq.  262;  Gasque  t.  t.  Fripp,  I  Rice  Eq.  84;  [John's  Appeal, 

Small,  2  Strob.  Eg.  72;  Bunch  r.  Hurst,  102  Pa.  St.  69.]    On  the  other  band, 

8  Deaaus.  Etj.  273;    6  Am.  Dea  661;  in  transactions  between  the  same  class 

Maddox  t.  Simmons,  31  Qm,  612;  Wor*  of  parties,  the  circumstances  may  be 

mack  T.   Rogers,  9  Ga.   60;    Black*  such  as  to  raise  a  strong  inference,  if 

wilder  ▼.  Loveless,  21  Ala.  371  (undue  not  even  a  presumption  of  bad  faith, 

advantage  of  party's  pecuniary  neces-  The  fact  of  inadequacy  in  a  contract 

sities,  —  an   instructive  case);  Harri-  between  near  relatives,  and  especially 

•on  v.  Town,  17  Mo.  231;  Holmes  v.  when  the  party  obtaining  the  benefit 

Fresh,   9  Mo.   200;   Cadwallader  v.  is  in  a  position  of  natunu  superiority 

West,  48  Ma  483  (physician  and  pa-  and  command  over  the  other,  —  as  a 

tient);  Mitchell  v.  Jonea,  60  Mo.  438  father  and  child,  an  elder  brother  and 

(mistake  and  inadequacy  in  a  partition  younger  sister,  —  might  raise  a  strong 

sale);  Newland  v.   Gaines,  1   Heisk.  inference  and  even  presumption  of  nn- 

720;    Benton  v.  Shreeve,   4  Ind.   66;  due  influence,  and  thus  call  for  the 

Mediae tt  v.  Johnson,  2  Blackf.  431;  interposition  of  a  court:    Whelan  v. 

McCormickv.  Malin,  6  Blackf.   609;  Whelan,  3  Cow.  637;  and  see  Calla- 

Fiah  V.  Leser,  69  IlL  394  (ignorance  gban  v.  Callaghan,  8  Clark  ft  F.  374. 

and  fear  of  one  party,  concealment  of  The  questions  concerning  inadequacy 

value  and  undue  advantage  by  the  of  price  accompanied  by  other  inequi- 

other,  —  avery  instructive  case);  Cath-  table  incidents  cannot,  in  practice,  be 

cart  V.  Robinson,  6  Pet.   263;  Byers  easily  separated  from  the  more  com- 

V.  Surget,  19  How.   303;  [Graffim  v.  prehensive  subjects  of  undue  influence 

Burgess,  117  U.S.  184,  and  cases  cited;  and  fiduciary  relations,  and  will  be 

Cleere  v.  Cleere,  82  Ala.  681;  60  Am.  more  fully  illustrated  in  the  subee- 

Rep.  760;  Haskins  v.  Wallet,  63  Tex.  qnent  paragraphs  which  tr««t  of  thoM 

213;  Davia  v.  Chicago  Dock  Co.,  129  topioa. 
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settlement  —  being  executed,  the  parties  cannot  be  restored 
to  their  original  position.'  Some  special  rules  as  to  the 
effect  of  a  false  statement  of  the  consideration  in  a  con- 
veyance, and  as  to  the  evidence  admissible  to  impeach  or 
to  sustain  the  consideration  recited,  are  collected  in  the 
foot-note.* 

§929.  11.  Illegal  Contracts  and  Transactions.  —  In 
this  subdivision  I  shall  merely  enumerate  the  most  im- 
portant kinds  of  illegal  contracts  and  transactions  which 
may  permit  the  interposition  of  equity,  with  such  very 

*  The  most  striking  illnstration  is  mentions  love  and  affectioii  as  being  in 
that  of  marriage  settlements,  sinoe  the  part  the  consideration  of  the  deed,  this 
parties  cannot  be  unmarried:  North  discrepancy  is  not  sufficient  to  raise  a 
▼.  Ansell,  2  P.  Wms.  619.  presumption  of  fraud:  Filmer  t.  Gott^  4 

*  See  Kerr  on  Fraud,  191.     A  false  Brown  Pari.  C.  230;  Whalley  ▼.  Whal- 
statement  of  the  consideration  does  ley,  3  BUgh,  1, 13.     If  the  transaction 
not  necessarily  vitiate  a  deed:  Bowen  on  which  a  deed  is  represented  to  be 
V.  Kirwan,  Lloyd  ft  G.   47.    Bat  it  based,  and  the  consideration  for  w^ich 
may,  in  some  cases,  invalidate  the  en-  it  purports  to  be  given,  are  stated  un- 
tire  transaction:  Bowen  v.    Kirwan,  tmly,  and  this  untmth  would  operate 
Lloyd  k,  G.  47;  Uppington  v.  BuUen,  fraudulently,  the  instrument  may  lose 
2  Dm.  &  War.  184;  Gibson  v.  Russell,  all  of   its  validity    in    equity,  even 
2  Younge  ft  G.  Oh.  104.     In  general,  though  it  cannot  be  attacked  at  law: 
where  no  consideration  at  all  is  ex-  Watt  v.  Grove,  2  Schoales  ft  L.  492, 
pressed  in  a  deed,  a  party  may  prove  604.     A  deed  between  parties,  one  of 
the  actual  consideration  to  support  it;  whom  is  subject  to  the  influenoe  of  the 
and  where  a  consideration  is  expressed,  other,  should  contain  a  fair  and  truth- 
a  party  may  prove  any  other  actual  fnl  statement  of  the  transaction.    If 
consideration,  if  not  wholly  inconsis-  the  statement  of  the  consideration  is 
tent  with  that  stated:  Hartopp  v.  Har-  untrue,  the  instrument  cannot  be  np- 
topp,    17  Ves.    184,   192;  Clifford  v.  held.     The  party  seeking  to  uphold  it 
Tnrrell,  I  Younseft  C.  Oh.  138;  onap-  cannot  prove,  in  order  to  sustain  it, 
peal,  14  L.  J.  On.  390;  Nixon  v.  Ham-  that    the    actual    consideratioii   was 
Uton,  2  Dru.  ft  Walsh,  364,  387.    To  partly  that  represented  in  the  deed 
this  general  rule  there  is  the  limitation  and  partly  something  else,  sinoe  this 
that,    where    the    consideration    ex-  would  be  mconsistent  with  the  oonsid- 
pressed  in  a  deed    is  impeached  on  eration  stated  on  the  face  of  the  iostro- 
account  of  fraud,  the  party  claiming  ment:  Aheame  v.  Hogan,  Dru.  310; 
under  the  conveyance  cannot  sustain  Uppington  v.  Bnllen,  2  Dm.  ft  War. 
it  by  proving  another  consideration  184;  Clifford  v.  Turrell,  1  Younge  ft 
different  from  that  stated:  Clarkaon  C.    Ch.    138;    Gibson   v.    Russell,  2 
V.  Hanway,  2  P.  Wms.  203;  Bridgman  Younge  ft  C.  Ch.  104.     A  statement 
V.  Green,   2  Ves.    8r.  627;  Watt  v.  of  a  consideration  where  there  was 
Grove,  2  Schoales  ft  L.  492,  601;  Wil-  actually  none,  or  a  wrong  statement 
Ian  V.  Willan,  2  Dow,  274.     If  a  pe-  of  the  consideration,  or  other  snspi* 
cnniary  consideration  is  stated  in  the  cious    circumstances,   may   shift  tiie 
deed,  and  is  impeached,  the  party  can-  burden  of  proof  from  the  party  attack- 
not  show  and  rely  on  the  consideration  ing  a  deed  to  the  one  sustaining  it: 
of  blood,  or  love  and  affection:   Clark-  Watt  v.  Grove^  2  Schoales  ft  L.  492, 
son  V.  Hanway,  2  P.  Wms.  203;  Wil-  602;  Griffiths  v.  Robins,  3  Madd.  191; 
Ian    V.    Willui,    2    Dow,   274;    [see,  Gibson  v.  Russell,  2  Younge  ft  G  Ch. 
however,  Carty  v.  Connolly,  91  Cal.  104;  Aheame  v.    Hogan,   Dm.   310; 
16.]    If  the  recitals  state  a  pecuniary  Harrison  v.  Guest,  6  De  Gex,  M.  ft 
consideration,  and  the  operative  part  G.  424;  8  H.  L.  Cas.  481* 
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brief  description  as  shall  seem  necessary.  The  general 
subject  of  illegality  in  the  terms  or  the  consideration, 
with  the  special  rules  which  define  its  extent,  limitations, 
and  exceptions,  will  be  found  in  treatises  upon  contracts, 
to  which  the  reader  is  referred.  The  equitable  jurisdic- 
tion which  may  be  exercised  on  the  occasion  of  such 
transactions  is  described  in  the  following  subdivision.  It 
is  sufficient  at  present  to  say  that  a  court  of  equity  does 
not  aid  a  party  to  enforce  an  illegal  transaction  which  is 
still  executory,  in  pursuance  of  the  principle  embodied  in 
the  maxim,  Ex  turpi  causa  non  oritur  actio.  It  may,  how- 
ever,  grant  the  affirmative  relief  of  cancellation  or  in- 
junction in  such  a  condition,  when  the  defense  would  not 
be  available  at  law.  If  the  contract  has  been  executed 
by  the  payment  of  the  money,  conveyance  or  delivery  of 
the  property,  and  the  parties  have  equally  participated 
in  the  wrong,  and  are  equally  in  fault,  the  court,  unless . 
compelled  to  do  so  by  statute,  does  not  generally  inter- 
pose its  aid.  The  maxims,  In  pari  delicto,  potior  est  conditio 
possidentis,  and  Potior  est  conditio  defendentis,  are  then  con- 
trolling. Affirmative  relief  is  sometimes  prescribed  by 
statute,  as  in  usurious  and  gaming  contracts.  When  the 
parties  are  not  in  pari  delicto,  equity  may  give  affirmative 
relief  to  the  one  who  is  comparatively  innocent. 

§  930.  1.  Contracts  Ille^  because  Contrary  to  Stat- 
ute. —  I  place  under  this  head  those  few  instances  in 
which  the  illegality  is  wholly  or  chiefly  the  result  of  stat- 
utory prohibition.  Very  many  of  the  contracts  illegal  at 
the  common  law,  because  opposed  to  public  policy  or  to 
good  morals,  have  also  been  brought  within  the  domain 
of  positive  legislation  in  the  various  states;  and  a  very 
few  which  are  illegal  by  the  English  common  law  are 
not  generally  made  so  by  the  law  of  this  country.  The 
important  species  which  fall  under  the  present  head  are 
usurious,  gaming,  and  smuggling  contracts.^  The  policy 
of  prohibiting  usury  has  been  abandoned,  and  the  statutes 

[See  also  §  402.] 
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concerning  it  repealed^  in  England  and  in  several  of  the 
American  states.    In  some  of  the  states  which  still  adhere 
to  the  policy,  the  usurious  contract  itself,  the  instrument 
by  which  it  is  evidenced,  and  all  its  securities,  are  de- 
clared to  be  utterly  void;  in  others,  the  stipulation  for 
the  usurious  excess  over  the  legal  interest  is  alone  made 
void;  while  in  others  a  further  penalty  is  added  to  this 
usurious  excess.^     Although  at  the  common  law  certain 
kinds  of  contracts  based  upon  wagers  were  not  unlawful, 
while  those  made  upon  a  gaming  consideration  were  il- 
legal, the  modern  legislation  of  England  and  of  the  United 
States  declares  all  gaming  and  wagering  agreements,  and 
the  instruments  by  which  they  are  evidenced  or  secured, 
to  be  illegal,  null,  and  void.'    The  subject  of  smuggling 
belongs  to  the  exclusive  province  of  the  national  legisla- 
ture, and  forms  a  part  of  the  customs  revenue  system. 
All  contracts  entered  into  in  the  course  of  smuggling 
operations,  or  made  for  the  purpose  of  aiding,  abetting, 
or  procuring  smuggling,  are  null  and  void.' 

1  WaUer  t.  Dnlt,  1  CIl  Gaa.  276;  1  ▼.  BoaWer,  70  Pa.  St  S25;  Eirkpat- 

Diok.   8;    Barker   t.   Yanaommer,    1  riok  ▼.  BonsaU,  72  Pa.  St.  165;  liax- 

Brown  Ch.   149;   Scott  t.  Ketbit^  2  ton  y,  Ofaeen,  76  Pa.  St  166;  Cole  t. 

Brown  Ch.  641;  2  Cox,  183^  Bosan-  Milmine,  88  HL  349;  [Embrey  ▼.  Jem- 

qnett  ▼.  Daahwood,  Caa.  t  Talb.  38;  iaon,  131  U.  S.  336;  Lehman  v.  Feld, 

Faniiing  v.  Danham,  6  Johns.  Ch.  122,  37  Fed.  Rep.  852;  Boyd  ▼.  Hanson,  41 

142,  143;  9  Am.  Dec  283.  Fed.  Rep.  174;  Hanrey  v.  Merrill,  150 

*  Rawden  t.  Shadwell,  Amb.  269;  Mass.  1;  15  Am.  St.  Rep.  169;  FUgg 
Woodroffe  v.  Famham,  2  Vern.  291;  v.  Baldwin,  38  N.  J.  Eu.  219;  48  Am. 
Da  Costa  ▼.  Jones,  Cowp.  729;  Robin-  Rep.  308;  Hawley  ▼.  Bibb,  69  Ala.  52; 
son  ▼.  Bland,  2  Bnrr.  1077;  Skipwith  Clay  ▼.  Allen,  63  Miss.  426;  McGrew 
▼.  Strother,  3  Rand.  214;  Dade  v.  t.  City  Produce  Exchange,  85  Tenn. 
Madison,  5  Leigh,  401;  WUkinson  ▼.  572;  4  Am.  St.  Bap.  771.]  An  offer 
Tonsley,  16  Minn.  299;  10  Am.  Rep.  to  pay  a  premium  to  the  owner  of  a 
139.  The  ordinary  so-called  time  con-  horse  that  shall  "make  the  quickest 
tracts  purportins  to  be  for  the  pur-  time  "  at  an  agricultural  fair,  etc.,  ia 
chase  of  stocks,  bnt  in  reality  wholly  not  opposed  to  public  policy:  Alvord 
speculative,  and  without  any  intention  t.  Smith,  63  Ind.  58.  In  Harris  v. 
to  sell  or  buy  specific  stocks,  but  only  White,  81  K.  Y.  5^  and  oases  citedf 
to  gain  or  lose  the  difference  resulting  the  meaning  of  "bet,"  "wager,* and 
from  the  rise  or  fall  of  the  market  *'  stakes "  is  determined, 
price,  are  clearly  within  the  definition  '  Adams's  Equity,  360  (175). 
"^aminff  contracts,"  and  therefore  [A  contract  in  violation  of  thestit* 
void,  u  they  are  made  in  good  faith,  ute  of  another  state,  and  to  be  exe* 
with  the  intention  of  actually  selling  cuted  wholly  within  that  state,  vill 
and  buying  certain  specific  stocks  to  be  not  be  enforced,  nor  can  a  bill  be  tss- 
obtained  by  the  yendor  in  the  future,  tained  for  accounting  of  the  profits  of 
they  have  no  element  of  invalidity:  such  contract  when  executed:  Cham- 
See  Story  V.  Salomon,  71  N.  Y.  420;  bers  v.  Church,  14  R.  L  398;  51  Am. 
Bma's  Appeal,  55  Pa.  St  294;  Smith  Rep.  410.] 
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§  931.  2.  Transactions  Illegal  because  Opposed  to  Pub- 
lic Policy. — A.  Contracts  Interfering  with  the  Freedom 
of  Marriage.  —  The  law  of  England  and  our  own  law 
regard  the  marriage  relation  as  the  very  foundation  of 
society.  Since  the  true  conception  of  marriage  assumes 
and  requires  a  perfectly /ree  consent  and  union  of  the  two 
spouses,  equity  has,  from  its  earliest  periods,  treated  all 
agreements,  executory  or  executed,  between  the  immedi- 
ate parties  or  between  third  persons,  which  might  directly 
or  indirectly  interfere  in  any  degree  with  this  absolute 
freedom,  either  by  promoting  or  restraining  marriage,  as 
opposed  to  public  policy  and  illegal,  and  has  therefore  de- 
clared them  null  and  void.  Although  a  court  of  equity  will 
apply  this  principle  in  whatever  kind  of  agreement  the 
illegality  may  appear,  yet  there  are  certain  well-defined 
forms  of  these  contracts  which  have  received  judicial  con- 
demnation. The  following  are  the  most  important:  Mar- 
riage brokerage  contracts,  by  which  one  party  agrees,  for 
a  consideration,  to  negotiate  or  procure  a  marriage  for 
the  other.  Courts  of  equity  have  condemned  these  agree- 
ments with  an  especial  emphasis.  They  are  absolutely 
void,  without  the  slightest  regard  to  the  situation  of  the 
spouses  or  the  fitness  of  the  marriage  between  them  in 
the  particular  case.  They  are  so  utterly  null  that  they 
cannot  be  ratified  and  confirmed;  and  it  has  even  been 
held  that  money  paid  in  pursuance  of  them  may  be 
recovered  back.^  Contracts  in  restraint  of  marriage: 
While  mutual  promises  by  a  man  and  a  woman  to  marry 
each  other  are,  of  course,  valid,  although  they  are  thereby 
prevented  from  marrying  others,  agreements  not  to  marry 

'  Th6M  contracts  seem  to  have  been  Law  v.  Law,  Gas.  t.  Talb.  140,  142; 

quite  frequent  at  an  early  day:  HaU  Dmry  y.  Hooke,  1  Vern.  412;  Vaux- 

T.  Potter,  Show.  Pari.  C.  76;  3  Lev.  hall  Bridge  Go.  t.  Spenoer,  Jacob,  64, 

411  (cannot  be  confirmed);  Roche  v.  67;  Williamson  t.  Gihon,  2  Scboales  i 

O'Brien,  i  Ball  ft  R  330,  358  (ditto);  L.  357;  Boynton  v.  Hubbard,  7  Mass. 

8mitii  V.  Bruning,  2  Vern.  392  (money  112;  and  see  2  Lead.  Gas.  £q.,  4th  Am. 

recovered  back);  Goldsmith  v.  Bru-  ed.,  494-499,  note  to  Scott  v.  Tyler; 

ning,  1  Eq.  Gas.  Abr.  89  (ditto);  Gole  [Duval  v.  Wellman,  124  N.  Y.    158. 

T.  Gibson,  1  Ves.   8r.  503,  506,  507;  See,  however,  as  to  recovery  of  money 

Roberts  v.  Roberts,  3  P.  Wms.  66,  74;  paid,  White  v.  Equitable  etc.  Union, 

Arundel  v.  TrevUlian,  1  Gh.  Rep.  87;  76  Ala.  251;  52  Am.  Rep.  325.] 
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at  ally  or  not  to  marry  any  one  unless  it  be  the  promisee, 
without  any  corresponding  stipulation  by  that  party,  as 
well  as  more  general  forms  of  contract  restraining  the 
freedom  and  power  of  marriage,  are  void.'     Rewards  for 
marriages:   Agreements  to  pay  a  reward  or  compensa- 
tion to  a  parent  or  guardian,  for  procuring  or  consenting 
to  a  marriage  with  his  daughter  or  ward,  are  clearly  void.' 
Secret  contracts  in  fraud  of  marriage:  Secret  agreements 
of  any  kind  or  form,  concealed  from  one  or  both  of  the 
spouses,  the  object  of  which  is  to  promote  a  particular 
marriage,  or  to  induce  one  or  both  the  parties  to  enter 
into  a  marriage,  are  plainly  opposed  to  public  policy  and 
void.'     Secret  agreements  to  marry  between  a  man  and 
woman,  for  the  purpose  of  deceiving  or  misleading  a  par- 
ent or  relative  of  one  of  the  parties,  have  been  declared 
void.^    Analogous  to  marriage  brokerage  contracts,  and 
depending  upon  the  same  reasons,  are  agreements  to  pay 
a  compensation  to  a  person  for  using  his  influence  with 
a  testator  to  procure  a  will,  devise,  or  bequest  to  be  made 
in  favor  of  the  promising  party.* 

^  Lowe  T.    Peers,    4    Barr.    2225;  znents,  or  the  acts  agreed  to  be  done 

Baker  ▼.  White,  2  Vem.  216;  Key  v.  in  a  negotiation  for  a  marriage,  or  for 

Bradshaw,  2  Vera.  102;  Woodhouse  v,  the  purpose  of   defrauding  either  or 

Shepley,  2  Atk.  535,  530,  540;  Atkins  both  the  spotises  or  their  relatiTee: 

V.  Farr,  1  Atk.  287;  Ck>oky.  Richards,  See  Peyton  ▼.  Bladwell,  1  Vem.  240; 

10  Yes.   429;    England  t.  Downs,  2  Tnrton  ▼.  Benson,  1  P.  Wms.  496;  SooU 

Beav.   522;    Phillips  v.   Medbnry,   7  v.  Scott,  ICox,  366;Dalbiacv.DaIbi«v 

Conn.  568;  Conrad  v.  Williams,  6  Hill,  16  Yes.  116,  124;  Morns  v.  Clarkaon, 

444;  see    2  Lead.   Cas.   £q.  494-499;  IJacob  &  W.  107;  Lamlee  ▼.  Hanmaa, 

[White  V.  Equitable  Nuptial  Benefit  2  Yem.  499;  Barret  y.  Wella,  PrecCh. 

Union,  76  Ala.  251;  52  Am.  Rep.  325.]  131;  Jones  v.  Martin,  3  Anstr. 882;  Ban- 

>  Keat  V.  Allen,  2  Yem.  588;  Strib-  dall  ▼.  WilUs,  5  Yes.  261;  McNeill  r. 

lilehill  V.  Brett,  2  Yern.  445;  Peyton  Cahill,2Bligh,228;Stockenv.Stocken, 

V.  Bladwell,  1  Yern.  240;  Crawford  r.  4  Myine  &  C.  95;  Bell  y.  ClarjLe,  25 

Russell,  62  Barb.  92.  Beav.  437;  Kerr  on  Fraud,  216,  217. 

'  Such  cases  must  depend  largely        *  Woodhouse  v.  Shepley,  2  Atk.  536; 

upon  their  own  special  circumstances:  Cock  v.  Richards,  10  Yes.  429. 
Gale  v.  Lindo,  1  Yem.  475;  Redman        '  Debenham  y.  Ox,  1  Yes.  Sr.  27& 

V.  Redman,   1   Yem.  348;  Neville  v.  While  such  contracts  are  clearly  void, 

Wilkinson,  1  Brown  Ch.  543;  Palmer  agreements  between  the  heirs  or  near 

v.  Neave,  11  Yes.   165.     In  McClurg  relatives  of  a  testator,  in  an ticipatioo 

y.  Terry,  21  N.  J.  Eq.  225,  a  marriage  of  a  will,  stipulating  to  share  equally 

entered    into  in  sport    was  declared  the  property  which  may  be  bequeathed 

void.     Of  the  same  general  character  to   them,   are  valid,  and  are    rather 

with  the  contracts  mentioned  in  the  favored  by  courts  of  equity:  Beckley 

text  are  those  contracts  secretly  made  y.  Newland,  2  P.  Wme.  1S2;  Harwood 

for  the  purpose  of  rendering  nugatory  v.   Tooke.   2  Sim.   192;  Wethered  t. 

the  stipulations    of    marriage   agree-  Wethered,  2  Sim.  183. 
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§  932.  Agreements  for  a  Separation.  —  Whatever  may 
have  been  the  opinion  at  an  earlier  day,  it  is  now  thor- 
oughly settled  that  agreements  for  a  separation  between 
husband  and  wife,  if  valid  in  form,  made  upon  a  sufficient 
consideration,  and  executed  by  parties  legally  capable  of 
contracting,  are  not  illegal;  they  will  even  be  specifically 
enforced  in  equity,  by  decreeing  the  execution  of  the 
proper  deed,  and  by  restraining  either  party  from  per- 
sonally interfering  with  the  other  in  violation  of  their 
covenants.^  The  agreement,  however,  must  be  made 
upon  a  valuable  consideration  accruing  to  the  husband's 
benefit;'  and  under  the  strict  common-law  rules,  a  third 
person  must  be  added  as  a  trustee  and  contracting  party 
on  behalf  of  the  wife,  so  that  the  stipulations  on  her  side 
may  be  binding.' 

§  933.  B.  Conditions  and  Limitations  in  Restraint  of 
Marriage.  —  Intimately  connected  with  contracts  in  re- 
straint of  marriage,  and  depending  upon  the  same  prin- 
ciple, are  conditions  and  limitations  operating  in  like 
manner  annexed  to  or  forming  part  of  testamentary  dis- 
positions, or  of  family  settlements,  or  similar  gifts.  Al- 
though the  subject,  in  some  of  its  special  applications  and 
phases,  is  still  more  confused  and  uncertain  than  perhaps 
any  other  branch  of  equity  jurisprudence,  yet  certain  gen- 
eral rules  have  been  established  beyond  all  further  contro- 
versy.^   Two  propositions  lie  at  the  foundation,  and  are 

>  Wilson  T.   Virilaon,   1   H.  L.  Caa.  Wellealey  ▼.  Welletley,  10  Sim.  256; 

638;  5  H.  L.   Caa.  40;    14  Sim.  406;  Stephena  t.  Olive,  2  Brown  Ch.  90; 

Fletcher  v.  Fletcher,  2  Cox,  99;  San-  Earl  of  Weatmeath    v.   Counteaa   of 

ders  ▼.  Rodway,  22  L.  J.  Ch.,  N.  &,  Weatmeath,    Jacob,     126,     141;    El- 

230;  Gibber.  Harding,  L.R.  5 Ch.  336;  worthy  r.  Bird,  2  Sim.   &    St.   372; 

S  Eo.  490;  Beaant  v.  Wood,  L.  R.  Hobbe  t.  Hnll,  1  Cox,  445. 

12    Oh.    DiT.   605;    Hunt    ▼.    Hunt,  *  Hope  t.  Hope,  26  L.  J.  Ch.  417; 

4  De  Gez,  F.  ft  J.  221,   235;    Mo-  Wilkea  t.  Wilkea,  2  Dick.  791;  Van- 

Orocklin  t.   McCrocklin,  2  B.  Men.  aittart  ▼.  Vanaittart,  4  Kay  ft  J.  62. 

370;  [Clark  t.  Fosdick.  118  N.  T.  14;  Snch  additional  party  would  clearly 

16  Am.  St  Rep.  733;  Commonwealth  be  nnneceaaary  in  many  atatea  of  this 

▼.  Richarda,  131   Pa.   St.  209.]    See,  country.  [See  Commonwealth  ▼.  Rich* 

^per  contra,  Aylett  v.  Aahton,  1  Mylne  arda,  131  Pa.  St.  209.] 

ft    C.    105;    Dnke  of  Bolton  ▼.  Wil-  *  The  direct  civil-law  origin  of  these 

liams,  2  Vea.  138;  [§  402,  laat  note.]  rules,  and  aUo  the  difference  between 

'  Wilson   V,  Wilson,  1   H.   L.  Cas.  certain  dogmas  of  the  civil  law  and 

638;  6  H.  L.  Caa.  40;   14  Sim.  405;  the  correspuudiu^  doctriuti»  of  English 
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recognized  by  all  the  authorities:  1.  It  is  ordinarily  said 
that  all  conditions  annexed  to  gifts  which  prohibit  mar- 
riage generally  and  absolutely  are  void  and  inoperative. 
This,  however,  is  a  very  inaccurate  mode  of  statement,  since 
a  condition  precedent  annexed  to  a  devise  of  land,  even  if  in 
complete  restraint,  will,  if  broken,  be  operative  and  pre- 
vent the  devise  from  taking  effect  With  this  limitation 
all  conditions  in  general  restraint  are  void.  Also,  if  a 
condition  is  not  in  absolute  restraint,  but  is  of  such  form 
that  it  will  probably  operate  as  a  general  prohibition,  it  is, 
under  the  same  limitation,  void.'  2.  On  the  other  hand, 
conditions  annexed  to  testamentary  or  other  gifts,  in  par- 
tial and  reasonable  restraint  of  marriage,  are  valid  and 
operative;  such,  for  example,  as  that  a  devisee  or  legatee 
should  not  marry  under  age,  or  should  not  marry  without 
the  consent  of  parents,  guardians,  or  trustees,  or  should 
not  marry  a  particular  person,  or  a  person  belonging  to 
a  particular  religious  communion.'  In  the  application  of 
these  two  propositions,  certain  special  rules  have  been 
settled  with  more  or  less  certainty,  depending  upon  the 
facts  of  the  condition  being  precedent  or  subsequent,  of 

eqaity,  are  fally  explained  in  Stack-  hardly  seems  to  bo  sustained  by  th« 

pole  V.  Beanmont,   3  Ves.  89,  96,  per  weight    of   authority.      A    conaition 

Lord  Loughborough;  and  in  Scott  ▼.  that  a  legacy  to  a  danghter  should 

Tyler,  2  Brown  Ch.  431 ;  2  Dick.  712,  cease  if  she  became  a  nan  has  been 

per  Lord  Thurlow.  held  valid,  although  there  was  no  gift 

^  Scott  r.  Tyler,  2  Brown  Ch.  431;  2  over:  In  re  Dickson's  Traste,  I  Sin., 

Dick.    712;     2    Lead.  Cas.    Eq.,   4th  N.  S.,  37,   46;    Clavering  ▼.    EUison, 

Am.  ed.,  429,  475;  Keily  v.  Monck,  8  De  Gex,  M.  ft  G.  662;  7  H.  L.  Cu. 

3  Ridg.    App.    205,   244,    247,    261;  707. 

Hervey  v.  Aston,  1  Atk.  361;  Stack-  *  Scott  v.  Tyler,  2  Brown  Ch.  431; 
pole  v.  Beaumont,  8  Ves.  89,  95:  Rish-  2  Dick.  712;  2  Lead.  Gas.  Eq.,  4th 
ton  ▼.  Cobb,  9  Sim.  615,  619;  Morley  Am.  ed.,  429,  475;  Stackpole  ▼.  Beao- 
V.  Rennoldson,  2  Hare,  570;  Connelly  mont,  3  Yes.  89;  Yonnge  t.  Fnrse,  8 
V.  Connelly,  7  Moore  P.  C.  C.  438;  De  Gez,  M.  k  G.  756;  Allen  t.  Jack- 
Long  ▼.  Dennis,  4  Burr.  2052;  Maddoz  son,  L.  R.  1  Ch.  Div.  399;  rerening 
V.  Maddox,  11  Gratt  804;  Waters  r.  L.  R.  19  "Eq.  631;  Desbody  ▼.  Boy- 
Tazewell,  9  Md.  291.  The  same  is  yille,  2  P.  Wms.  547;  Jervis  t.  Doke, 
true  of  other  conditions  opposed  to  1  Vem.  19;  Randal  t.  Payne,  1  Brovn 
public  policy,  annexed  to  testamentary  Ch.  55;  Clarke  v.  Parker,  19  Ves.  1; 
gifts;  e.  g.,  preventins  husband  and  Dash  wood  ▼.  Bulkley,  10  Yes.  229; 
wife  from  living  together,  tending  to  Lloyd  ▼.  Branton,  8  Mer.  108;  Hsogh' 
procure  a  divorce,  and  the  like:  Ten-  ton  v.  Haughton,  1  Molloy,  611;  Dog* 
nant  ▼.  Braie,  Toth.  141;  Brown  v.  gan  v.  Kelly,  10  L  R.  Eq.  295;  Collitf 
Peck,  1  Eden,  140;  Wren  ▼.  Bradley,  v.  Slaughter,  20  Ala.  263;  Graydoa  f* 
2  De  Gex  k  S.  49;  but  see  Couper  ▼.  Graydon,  23  N.  J.  Eq.  229;  [Jenaarr. 
Remsen,    6   Johns.   Ch.  459,    which  Turner,  16  Ch.  Div.  188.] 
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there  being,  or  not,  a  gift  over  upon  its  breach,  and  of  the 
original  gift  to  which  the  condition  is  annexed  being  on'e 

of  real  or  of  personal  estate.^  The  system  which  has  been 

^  I  add  a  brief  mmmary  of  these  the  donee  retaine  the  property  nnaf- 
rules,  together  with  some  o(  the  most  footed  by  its  breach.     Whea  the  con- 
important  decisions  illnstrating  them,  dition  is  subsequeift  and  valid,  on  its 
There  is,  however,  a  very  great  con-  breach  the  donee's  estate  ceases;  if 
flict  of  judicial  opinion  with  respect  there  is  a  gift  over,  that  gift  takes 
to  their  nature,  extent,  and  operation,  effect;  if  there  is  none,  then  it  seems 
Some  of  the  ablest  judges  have  con-  the  heir  may  re-enter  and  take  the 
leased  that,  amid  all  the  uncertainty  property:  Bertie  v.  Lord  Falkland,  2 
resulting  from  a  comparison  of  the  Cas.  Ch.  129;  2  Vem.  333;  2  Freem. 
-  decisions,  each  case  must,  to  a  great  220;  Fry  v.  Porter,  1  Cas.  Ch.  138;  1 
extent,  depend  upon  its  own  circum-  Mod.  300;  Hervey  v.  Aston,  1  Atk. 
stances.  361;  Reynish  v.  Martin,  3  Atk.  330; 
Whether  ihert  iioriitioi  a  g\/t  over.  Long  v.  Ricketts,  2  Sim.  k  St.  179; 
— If  a  condition  is  in  absolute  re-  Commonwealth  v.  Stauffer,  10  Pa.  St. 
■traint,  and  therefore  void,  it  could  350;    61   Am.  Dec   489;    and  see    2 
make  no  difference  whether  there  was  Lead.  Cas.  Eq.,  4th  Am.  ed.,  478- 
a  ^ift  over  or  not.     Where  there  is  a  480;  Eng.  ed.,  notes  to  Scott  v.  Tyler, 
gift  over,  and  the  condition  is  partial  [See  also  Phillips  v.  Ferguson,  85  Va. 
and  reasonitble,  the  gift  over  tak^s  509;  17  Am.  St.  Rep.  78  (condition 
effect  on  a  breach   of  the  condition:  precedent).] 

Clarke  v.  Parker,  19  Ves.  1,  13;  Lloyd        Oi/ls  of  jpenonal  estate.  — In  decid- 

▼.    Bran  ton,   3    Mer.    108,    117,    119;  ing  upon  the  effect  of  the  conditions 

Stratton  v.  Grymes,  2  Vern.  357;  Bar-  when  annexed  to  these  dispositions. 

ton  T.  Barton,  2  Vern.  308;  Wheeler  courts  of   eauity   have  not  followe<i 

▼.  Bingham,  3  Atk.  364,   367;  Mai-  the  common-law  doctrines  concerning 

oolm  ▼.  O'Callaghan,   2  Madd.    349,  conditions.     Where  the  condition  is 

833;  see  Poole  v.  Bott,  11  Hare,  33.  subteqitent,   and    in    unreasonable  re- 

Where  there  is  no  gift  over,  the  con-  straint,  it  is  Void,  and  the  legacy  be- 

dition,  although  only  partial,  may  be  oomes  absolute,  whether  there  is  or  is 

inoperative  and  merely  in  teiTorem^  not  a  gift  over:  Morley  v.  Rennold- 

aikd  this  seems  to  be  the  settled  rule  son,  2  Hare,  570;  Bellairs  v.  Bellair% 

whenever  the  condition  is  annexed  to  L.  R.  18  Eq.  510.     Where  the  condi- 

a  bequest  of  personal  estate:  Hervey  tion  is  subsequent,  partial,  and  reason- 

▼.' Aston,  1  Atk.  361,  375,  377;  Rey-  able,  and  there  is  a  gift  over,  then  it 

nish  T.'  Martin,  3  Atk.  330;  Wheeler  'is  operative,  and  on  its  breach  the 

▼.  Bingham,  3  Atk.   364;   PuUen  v.  gift    over    takes    effect.    But    under 

Ready,  2  Atk.   587;  Hicks  v.   Pen-  the  same  circumstances,   if  there  is 

darvis,  Freem.  Ch.  41 ;  Long  v.  Den-  no  gift  over,  then  the  condition  is  re- 

nis,  4   Burr.  2052,  2055;    Parsons  v.  garued  as  inserted  only  in  ttn-orem;  it 

Winslow,  6  Mass.   169;  4  Am.  Dec.  has  no  effect,  and  the  legacy  contin,- 

107.  ues  to  be  absolute,  even  though  it  be 

Gifts  of  real  or  of  personal  estate.  ^  broken:    IJbyd  .v.   Bran  ton,   3  Mer. 

In  devises  and  other  gifts  of  real  es-  108,   117;    Aiarples  v.   3aiubridge,    1 

tate,  courts  of  equity  follow  the  rules  Madd.  590;  Garret  v.  Pritty,  2  Vern. 

of  the   common  law  concerning  the  293;  Wheeler  v.  Bingham,  3  Atk.  364; 

operation  of  conditions  generally,  and  Waters  v.  Tazewell,' 9  Md.  291;  Mad- 

their  effects  upon    the  vesting    and  dox  v.  Maddox,  11  Gratt.  804;  Hoopes 

divesting  of  estates.     In  gifts  of  real  ▼.  Dundas,  10  Pa.  dt.  75;  McIIvaine 

estate,  therefore,  when  a  condition  in  v.  Gethen,  3  Whart.  575;  Cornell  v. 

restraint    of    marriage    is   precedent,  Lovett,  35  Pa.  St.  100;  Hotz  s  Estate, 

and  is  broken,  it  prevents  the  estate  38  Pa.  St.  422;  80  Anru  Dec.  490.     In 

from  vesting  at  all,  whether  the  re-  the  case  In  re  Dickson's  Trusts,  1  Sim., 

straint    be    absolute  or  partial,   and  N.  S.,  37,  43,  44,  Lord  Cran worth,  in 

whether  there  be  a  gift  over  or  not.  a  very  able  opinion,  expressed  a  strong 

When  the  condition  is  subsequent  and  dislike  for  the  notion  of  a  condition 

▼oidy  it  is  entirely  inoperative,  and  being  regarded  as  in  terrorenu    Where 
2  Eq.  Jus.— M 
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developed  is  a  partial  compromise  between  the  technical 
common-law  rules  concerning  conditions,  and  the   doc- 

the  condition  annexed  to  a  bequest  of  HI.  424.   When  thegift  ia  notup<m  eon- 
personal  estate  is  precedent,  and  gen-  dition,  bat  the  devise  orlegacy  is  limited 
eral  in  its  restraint,  it  is  absolutely  to  be  daring  widowhood,  or  nntil  she 
void,  and  the  legacy  takes  effect  not'  marries,  the  disposition  is  generaUj 
withstanding  its  breach :    Morley  t.  held  to  be  valid:    Beekman  v.  Hudson, 
Rennoldson,  2  Hare,  670,  579.     Where  20  Wend.  53;  Hotz  s  EaUte,  38  Pa. 
the  condition  is  precedent,  and  partial  St.  422;  80  Am.  Dec.  490;  Cornell  v. 
and  reasonable,   and  there  is  a  sift  Lovett,  35  Pa.   St.  100;   Mitchell  v. 
over,   then  on  its    breach    the    first  Mitchell,    18  Md.  405;  29  Md.  5S1; 
legacy  does  not  vest,  and  the  gift  over  Pringle  v.  Dunkley,  14  Smedes  &  M. 
takes  effect.     Where  the  condition  is  16;   Hughes   v.    Boyd,  2  Sneed,  512; 
precedent,  and  partial  and  reasonable,  and  see  American  cases  twpra;  [also^ 
and  there  is  no  gift  over,  a  few  cases  Knight  t.  Mahoney,  152  Mass.  523L) 
hold  that  the  result  is  exactly  the  same  In  some  cases,  however,  a  eonditioa 
as  with  conditions  subsequent  under  subsequent  in  restraint  of  marriage  fay 
like  circumstances,  namely,  that  it  ii  a  widow,   where  there  was    no  gift 
merely  in  torrorem,  and  inoperative:  over,  has  been  held  merely  in  ierrortm: 
Reynish  t.  Martin,  3  Atk.  330;  Keily  See  Parsons  v.  Winslow,  6  Mass.  169; 
V.  Mouck,   3  Ridg.   App.   205,    263;  4  Am.  Deo.  107;  Hoopes  v.  Dundas.  10 
Malcolm  v.  O'Callagban,  2  Madd.  349,  Pa.   St.   75;  McBvame  ▼.  Gethea,  3 
353.     It  is  now  settled,  however,  that  Whart.  575;  Mack  v,  Muloahy,  47  Ind. 
such  a  condition  is  operative;  and  if  68.     A  condition  in  restraint  of  the 
broken,    the    legacy    does  not    vest,  marriage  of  the  widow  of  another  per- 
whether  there  is  a  gift  over  or  not.  son,  not  of  the  testator,  has  been  held 
Younge  v.  Furse,  8  De  Gez,  M.  &  G.  operative.      Newton    ▼.    Marsdea,  2 
756;  Clifford  v.   Beaumont,   4  Russ.  Johns.  &  H.  356;   Allen  ▼.  Jackson, 
325;  Clarke  t.  Parker,  19  Ves.  1,  13;  L.  R.  1  Ch.  Div.  399.     It  has  alK>  been 
Knight   y.    Cameron,    14   Ves.    389;  held  that  a  condition  in  restraint  of 
Hemminffs  v.  Munckley,  1  Brown  Oh.  the  second  marriage  of  a  man  —  the 
303;  ana  see  2  Lead.  Cas.  Eq.  480-  hnsband  of  the  testator's  niece — is 
482;  [also  Phillips  v.  Ferguson,  85  Va.  valid:  Allen  t.  Jackson,  L.  R.  1  Ch. 
609;  17  Am.  St.  Rep.  78,  where  the  Dir.  399;  reversing  L.  R.  19  £a.  631. 
foregoing  summary  is  adopted.]  LtmiUUiana    cu    diatinguuked  /ram 
CondiUana   retraining    marriage    by  conditions,  —  It  appears  to  be  the  ten- 
fpidoios.  —  Conditions  annexed  to  de-  dency  of  the  English  oases  to  draw  a 
rises    and    legacies    restraining    the  material    distinction    between  eondi- 
testator's  widow  from  marrying  have  tions  in  restraint  of  marriage  annexed 
generally  been  pronounced  v«ilid  and  to  testamentary  dispositions^  and  re- 
operative:    Lloyd  V.   Lloyd,   2  Sim.,  straints  on  marriage  contained  in  the 
N.  S.,  255;  Grace  V.Webb,  15  Sim.  384;  very  terms  of  the  limitation  of  the 
Poole  V.  Bott,  11  Hare,  33;  Shewell  estate  given,  and  to  hold  snch  limi- 
y.   Dwarris,   Johns.    172;    Craven   v.  tations  valid  although  the  restraint  if 
Brady,  L.  R.  4  £q.  209;  Parsons  t.  imposed  in  the  form  of  a  oonditioo 
Winslow,   6  Mass.  169;  4  Am.  Deo.  might    be    void.     See    this   question 
107;  Phillips  v.  Medbury,  7  Conn.  568;  fully  discussed  in  the  English  editor's 
Chapin    v.    Marvin,    12  Wend.   538;  note  to  Scott  v.  Tyler,  2  Lead.  Ou. 
Stroud  y.  Bailey,  3  Grant  Cas.  310;  Eq.  483-485;  Evans  v.  Rosser,  2  Hem. 
Commonwealth  v.  Stauffer,  10  Pa.  St.  &  M.  190;   Morley  v.  Rennoldson,  2 
350;  51  Am.  Deo.  489;  McCullough*s  Hare,  570,  580;  Heath  y.  Lewis.  3  Da 
Appeal,    12  Pa.    St    197;   Hoopes  v.  Gex,  M.  &  G.  954;  Webb  v.  Grace,  2 
Dundas,    10  Pa.   St.   75;   Bennett  y.  PhilL  Ch.  701;  Potter  v.  Richards.  1 
Rol>insou,  10  Watts,  348;  Binnerman  Jur.,  N.  &,  462;  Little  y.  Birdwell,  21 
v.  Weaver,  8Md.  517;Goughy.  Mann-  Tex.   597;  73  Am.   Dea  242;  Hots'i 
ing,  26  Md.  347;  0*Neale  v.  Ward,  3  EsUte,  38  Pa.  St  422;  80  Am.  Dee. 
fiar.  &  McH.  93;  Collier  y.  Slaughter,  490;  see,  per  contra,  Otis  v.  Prinoe,  10 
20    Ala.    263;    Vance    v.    Carapbeirs  Gray,  581.    In  my  opinion,  this  theory, 
Heirs,  1  Daua,  229;  Holmes  v.  Field,  12  as  maintained  by  the  English  oonrta, 
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trines  of  the  Roman  law,  which  made  void  all  attempts 
to  restrict  the  perfect  freedom  of  marriage;  and,  like  most 
compromises,  it  has  some  incongruous  features.  If  a 
condition  is  precedent  and  annexed  to  a  gift  of  land,  it 
operates  as  at  the  common  law;  when  hroken,  it  prevents 
the  estate  from  vesting,  whatever  he  its  nature;  when  an- 
nexed to  a  gift  of  personal  property,  if  general  or  unrea- 
sonable, it  is  wholly  void,  and  the  gift  takes  effect;  if 
partial  and  reasonable,  it  is  operative.  When  a  condition 
is  subsequent  and  annexed  to  a  gift  of  land,  if  general,  it 
is  void,  and  although  broken,  the  estate  of  the  donee  con- 
tinues; if  partial  and  reasonable,  it  is  operative,  and  on 
its  breach  the  estate  of  the  donee  is  defeated.  When  a 
subsequent  condition  is  annexed  to  a  gift  of  personal 
property,  if  general,  it  is  void;  if  partial  and  reasonable, 
and  there  is  a  gift  over,  it  is  operative,  and  upon  its 
breach  the  interest  of  the  first  donee  ceases,  and  the  gift 
over  takes  effect;  but  if  there  is  no  gift  over,  then  the  con- 
dition is  said  to  be  in  ierrorem  merely,  and  is  inoperative. 
It  seems  to  be  settled  by  an  overwhelming  weight  of  au- 
thority that  limitations  and  conditions,  precedent  or 
subsequent,  tending  to  restrain  the  second  marriage  of 
women  are  valid,  and  by  the  most  recent  decisions  the 

it  directiy  opposad  to  the  spirit  of  property,  seems  to  yiolate  the  spirit  of 
«qaity  jnrispmdeiice.  Undoabtedly  e<^aity  jarisprudenoe  in  dealing  with 
the  oommon-law  rules  are  well  settled  kindred  (Questions.  It  is  the  settled 
which  establish  a  distinction  between  and  familiar  policy  of  oonrts  of  eqnity, 
a  HmUaiion  and  a  eondUUm  subsequent  except  when  the  v  are  prevented  by 
If  land  is  devised  to  a  widow  "for  some  compulsory  legal  dogma,  to  dis- 
and  during  her  widowhood,  and  if  regard  the  mere  /arm  in  which  the 
•he  marries,"  then  over;  and  in  an-  intention  of  parties  is  expressed,  to 
other  oase  land  is  devised  to  a  widow  ascertain  that  intention  as  correctly 
"for  and  durine  her  natural  life,  but  as  possible,  and  then  to  carry  out  the 
if  she  marries,  then  over;  at  the  actual  intention  unrestricted  by  tech- 
common  law  the  nature  and  operation  nical  rules  which  relate  solely  to  ex- 
of  these  two  dispositions  are  quite  temal  form.  If  it  is  considered  that 
different.  These  rules  belong  to  the  the  common*law  doctrines  concerning 
law  of  conveyancing,  of  future  and  limitations  and  conditions  in  disposi- 
expectant  estates,  of  contingent  re-  tions  of  real  estate  are  too  firmly  es- 
mainders  and  conditional  limitations;  tablished  to  be  disregarded^  there  is 
they  are  in  the  highest  degree  ar-  certainly  no  necessity  for  extending 
bitrary  and  technical.  To  adopt  them  those  rules  to  dispositions  of  personu 
and  apply  them  in  equity,  tor  the  property.  Such  a  course  of  decision 
purpose  of  determiniufi;  the  validity  of  is  not  only  unnecessary,  —  it  is  im« 
restraints  imposed  upon  marriage,  and  proper;  for  it  tends  to  subvert  some  of 
especially    in    bequests    of    personal  the  fundamental  principles  of  equity. 
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flame  rule  has  been  applied  io  •  the  second  marriages  of 
men.    Where  a  partial  and.  reasonable  condition  has  beek 
imposed,  requiring  the  consent  of  (Certain  persons  to  the 
marriage,  of  a  donee,  courts  of^eqhity  are  very  liberal  in 
construing  the  pi'oyision;  so  ihat  th#  gift  shall  not  be  de- 
feated by  a  mere  formal'  omission.  .  Where  the  consent  of 
three  trustees  or  guardians  is.  requisite,  the  consefni^  of  two 
without  consulting  the  third  is  insa&cientpbut  if  one  of 
the  three  has  renounced,  or  has  never  acted,  his  consent 
is  unnecessary.    Where  the  consent  of  three  is  required, 
.  and  one  of  them  dies,  the  d.ction  of  the  other  two  becomes 
valid.    And  generally,.^'  where  the  condition  has  become 
impossible  by  the  person  dying  whose  colisftot  *was  neces- 
sary before  marriage,  it  is  an  excuse."*    Where  the  rep- 
quired  consent  has  been  refused,  and  the  refusal* is  alleged 
to  be  fraudulent,  or  to  be  the  result  of  any  vicious,  cor* 
rupt,  or  unreasonable  cause  or  motive,  a  court  of  equity 
will  examine  into  the  matter,  and  if  the  fact  is  clearly  es- 
tablished, it  will  grant  relief;  the  court  will  not  suffer  the 
gift  to  be  defeated  by  such  a  breach  of  the  condition.* 

§  934.  0.  Contracts  Directly  Belonging  to  and  Affect- 
ing Business  Relations.  —  It  has  been  the  policy  of  the 
law  to  promote  the  freedom  of  engaging  in  and  carrying 
on  all  kinds  of  business  which  are  beneficial  to  the  public, 
and  to  maintain  fairness  and  honesty  towards  the  pMic 
in  all  business  transaction.  The  monopolies  which  were 
so  frequent  in  the  early  periods  of  English  history  re- 
sulted in  most  instances  from  the  exercise  of  the  royal 
prerogative  or  from  legislation.  The  common  law  and 
equity  would  prevent,  as  far  as  possible,  all  contrivances 

^  Clarke  ▼.   Parker.  19  Yes.  1,  15,  in  the  first  instance,  the  person  u  ^ 

16;  Worthington  t.  Evans,  1  Sim.  i  obliged  to  assign  his  reason  for  hisr^ 

St.  165;  Graydon  7.  Hicks,  2  Atk.  16;  fnsai  to  consent:  Clarke  ▼.  Parker,  19 

Aislabie  t.  Rice,  3  Madd.  256;  Peyton  Yes.  1,  22,  per  Lord  Sldon.    TbsEog' 

V.   Bury,   2  P.  Wms.  626;  Grant  v.  lish  decisions  ooncerning  consent iin<itf 

Dyer,  2  Dow,  93;  CoUett  v.  Collett,  35  these  circnmstances  are  very  nam^ 

Beav.  312,  315.  ous.     The  Questions  are  fnlly  diieaw 

*  Dash  wood  t.   Lord  Balkeley,   10  in  the  English  editor's  note  to  Scot! 

Yes.  230,  245;  Clarke  v.  Parker,  19  ▼.  Tyler,  2  Lead.  Caa.  £q.  486493. 
Yes.  1.  18.     Generally,  however,  and 


J 


1333  XH>NSTBUCTIVB   FRAUD.  $  934 

and  means  by  wtich  the  public  would  De  deprived  of  the 
akin,  industry,  or  economic  and  productive  labor  of  indi-* 
iridu^l  citizens,  or  by  which  the  public  would  be  deceived 
in  :btisiness  dealings.     The  following  are  the  important 
applications  of  .the  principle:   Contracts  in  restraint  of 
trade:  Contracts  in  general  restraint  of  trade,  whatever 
\>e  their  form  or  the  nature  and  immediate  object  of  their 
stipulations,  are  void  at  law  as  well  as  in  equity.    The 
term  "general"  is  not  synonymous  with  "universal." 
The  criterion  is  the  unreasonablenesa  of  the  restraint;  and 
this  is  always  a  matter  of  law  to  be  determined  by  the 
court.     This  unreasonableness  may  be,  and  often  is,  in 
respect  to  the  amount  of  territory  over  which  the  restric- 
tion extends,  or  it  may  be  in  respect  alone  to  the  number 
of  persons  with  whom  the  trading  is  debarred,  or  in  re* 
spect  to  the  duration  of  the  restraint.    Where  the  agree- 
ment  is  thus  void,  a  court  of  equity  may  always  exercise 
its  jurisdiction  defensively,  by  defeating  a  suit  brought 
for  the  enforcement  of  the  contract;  or  affirmatively,  by 
granting  the  remedy  of  cancellation  or  of  injunction 
when  the  defensive  remedy  at  law  would  not  be  certain, 

complete,  and  adequate.'     On  the  other  hand,  contracts 

• 

1  Since  the  illegality  does  not  de-  ment;  combinations  by  two  or  more 
pend  npon  the  form  of  the  agreement,  parties  in  the  same  business  to  pre* 
it  is  impossible  to  describe  the  kinds  vent  other  persons  from  carrying  on 
of  cdntsactS'Whieh  might  operate  in  a  the  business,  and  thus  to  create  a  mo- 
genei^l  restraint. of  trade  within  the  nopoly  for  themselves;  similar  com- 
principle.  The  simplest  and  ordinary  binations  and  agreements  between 
species  is  a  contract  between  A  and  several  parties,  for  the  purpose  of  ^re« 
B,  whereby  A  agrees  not  to  carry  on  yenting  some  of  them  trom  engaging 
a  trade  within  a  specified  territory,  in  the  business,  so  that  the  other  might 
The  principle  extends  to  combinations  secure  a  monopoly;  combinations  by 
among  workmen  for  the  purpose  of  several  parties  to  enhance  the  price  of 
forcing  a  higher  rate  of  wages  from  an  article  by  temporarily  withdraw- 
employers,  by  preventing  others  from  ing  it  from  the  market  and  preventing 
working  or  bein^  employed,  etc. ;  anal-  any  dealing  with  it  by  the  public  in 
ogooe .  combinations  and  agreements  open  market,  often  called  "  making  a 
among  employers  for  the  purpose  of  corner";  combinations  and  agreements 
forcing  a  lower  rate  of  wages,  by  stip-  between  persons  engaged  in  the  same 
ulating  not  to  carry  pn-  their  business,  business  for  the  express  purpose  of  de- 
etc. ;  combinations  and  agreements  by  stroying  competition,  and  thus  defeat- 
parties  engaged  in  the  same  business  ing  the  natural  results  of  economic 
to  enhance  prices  by  compelling  the  laws  when  left  to  their  free  operation, 
public  A'.  de|^  with  themselves,  and  This  last  species  of  agreement,  so  com* 
preventing  it  from  trading  with  others  mon  at  the  present  day,  and  which  ifl ' 
who  are  engaged  in  the  same  employ-  doing  much  to  overthrow  'the  ^eiMifft 
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in  partial  restraint  of  trade  are  valid.  To  this  end,  tliej 
must  be  partial  with  respect  to  the  territory  included; 
reasonable  with  respect  to  the  amount  of  territory,  the 

circumstances  and  rights  of  the  party  burdened  and  the 

■ystem   of   economic  science,  in  my  lalt    mannfactufers  that  no  member 
opinion,  falU  directly  within  the  oper-  shoald  sell  salt  except  on  certain  con> 
ation  of  the  genend  principle;  more  ditions,  void);  Dethlefs  ▼•  Tamaen,  7 
than  any  other  kind,  perhaps,  it  tends  Daly,  354;  Wiggins  Ferry  Co.  ▼.  Cior 
to  defeat  the  freedom  of  trade  which  oago  etc.  R.  R.,  5  Mo.  App.  347  (con- 
the  principle  protects.    The  following  tract    between    common    carriers   to^ 
eases    are    illastrations:    Mitchel    ▼.  refuse    shippers    advantages    of    im- 
Reynolds,  1  P.  Wms.  181;  1  Smith's  provements  or  new  facilities  for  trans- 
Lead.  Cas.  705  (the  leading  case,  in  portation,   void);    Arnot    ▼.  Pittston 
which  the  doctrine  is  carefully  dis-  eta  Co.,  68  N.  Y.  558;  23  Am.  Rep. 
cussed  and  the  previous  authorities  190  (an  agreement  between  two  coal- 
are  oited);  Morris  V.  Colman,  lb  Ves.  mining  companies  that  one  should  take 
436;    Bryson  v.   Whitehead,  1  Sim.  all  the  other  should  mine,  and  that  the 
&  St.  74;  Kimberley  v.  Jennings,  6  latter  should  not  sell  to  any  third  per- 
8im.  340;  Kemble  v.  fcean,  6  Sim.  333;  sons,  void);  Craft  v.  McConougby,  79 
Harms  v.  Parsons,  32  Beav.  328;  Ben-  IlL  346;  22  Am.  Rep.  171  (a  contract 
weU  V.  Tnns,  24  Beav.  307;  Whittaker  between  several  gram  dealers  for  the 
y.   Howe,  3    Beav.   383;    AUsop^  v.  purpose  of  forming  a  secret  combina- 
Wheatcroft,  L.  R.  15  £q.  59;  Rigby  tion  to  control  the  price  of  grain,  the 
y.  Connol,  L.  R.  14  Ch.  Div.  482;  Ore*  cost  of  storage,  and  the  expense  of 
gon  etc  Co.  v.  Winsor,  20  Wall.  64;  shipment,  void).     [See  also  the  follow- 
Alger  V.   Thaoher,   19  Pick.   61;    31  ing  recent  oases:  Davies  v.  Davies,  3& 
Am.  Dec.  119;  Bo  wen  v.  MAtheson,  14  Ch.  Div.  359;  Baker  v.  Hedgecock,  39 
Allen,  499;    Taylor  v.  Blanchard,  13  Ch.  Div.   520;  Irwin  v.  Williar,  ]!(► 
Allen,  370;  90  Am.  Dec.  203;  Carew  U.  S.  510;  Leonard  v.  Poole,  114  N.  Y. 
V.  Rutherford,  106  Mass.    1;  8  Am.  371;  11  Am.  St.  Rep.  667;  Gibbe  v.fial* 
Rep.  287;  Sampson  v.  Shaw,  101  Mass.  timore  Qas  Co.,  130  N.  Y.  405;  Bishop 
145;  Boutelle  v.  Smith,  116  Mass.  Ill;  v.  Palmer,  146  Mass.  469;  4  Am.  Si 
Lawrence  v.  Kidder,  10  Barb.  641,  653;  Rep.  339;  Mandeville  v.  Herman,  42 
Stanton  v.  Allen,  6  Denio,  434;   49  N.  J.  £q.  185;  Tardy  v.  Creasy,  81 
Am.  Dec.  282;  Brewer  v.  Marshall,  19  Va.  553;    59  Am.   Rep.    676;     Wesb 
N.  J.  Eq.  537;  97  Am.  Dec.  679;  Mor-  Virginia  Transportation  Co.  v.  Ohio 
ris  Run  etc.  Ca  v.  Barclay  C.  Co.,  68  River  Pipe  Line  Ca,  22  W.  Va.  600; 
Pa.  St.  173;  Keeler  v.  Taylor,  53  Pa.  46  Am.  Rep.   527,   and  cases  cited; 
St  467;  91  Am.  Deo.  221;  Crawford  Moses  v.  Scott,  84  Ala.   608  (agree- 
V.  Wick,  18  Ohio  St.  190;  98  Am.  Dec.  ment    in    restraint    of    alienatioa  of 
103;  Maguire   v.   Smock,  42  Ind.    1;  stock);  Emery  v.  Ohio  Candle  Co.,  47 
Gale  V.  Kalamazoo,  23  Mich.   344;  9  Ohio  St  320;   21  Am.  St  Rep.  819 
Am.  Rep.  80;  Long  v.  Towl,  42  Mo.  (association  organized  for  the  purpose 
545;   97   Am.    Dec.   355;   Callahan  v.  of  increasing  the  price  and  decreasiog 
Donnolly,  45  Cal.  152;  13  Am.  Rep.  the  production  of  a  commodity  of  gea- 
172;  More  v.   Bonnet,  40  Cal.  251;  6  eral  use);  Chicago  Gas  Light  Co.  v.  Gas 
Am.  Rep.  621;  Wright  v.  Ryder,  36  Light  Co.,  121  111.  530;  2  Am.  St  Rep. 
Cal.  342;  95  Am.  Dec.   186;  Rigby  v.  124    (contract  by    a    corporation   to 
Connol,  L.  R.  14  Ch.  Div.  482,  491  abandon  a  public  duty,  as  by  a  gas* 
(*'  trades  unions  "  held  to  be  illegal  at  light  company  to  refrain  from  supply- 
the  common  law.  and  still  illegal  ex-  ing  gas  to  a  certain  portion  of  the  city, 
cept  so  far  as  their  provisions  and  rules  though   only  in    partial  restraint  of 
had  been  expressly  authorized  by  stat-  trade,  will  not  be  enforced  in  equity); 
ute);  Sampson  v.  Shaw,  101  Mass.  145  Samuels  ▼.  Oliver,  130  HI.  73  (ame- 
(an  agreement  to  "  make  a  corner  *'  in  ment  to  effect  a  *' comer,"  void);lBer- 
stocks  held  illegal);  Central  etc.  Co.  v.  Hn  v.  Perry,  71  Wis.  495;  5  Am.  St 
Guthrie,  35  Ohio  St    666  (an  agree.  Rep.  236.] 
ment  by  a  voluntary  association  of 
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one  benefited  by  tbe  restriction,  and  tbe  number  and 
interests  of  the  public  whose  freedom  of  trading  is  cir- 
cmnscribed;  and  made  upon  a  valuable  and  suflScient 
consideration.  The  jurisdiction  of  equity  is  generally 
exercised,  in  respect  to  these  contracts,  for  the  purpose 
of  indirectly  compelling  their  specific  performance,  by 
means  of  an  injunction  preventing  their  violation.'     In- 

>  Mitchel  T.  ReynoldB,   1    Smith's  not  to  engage  in  the  same  business  in 

Lemd.  Gss.  706,  and  notes.     Snoh  con*  a  certain  town    for  a  certain  time, 

tracts  are  frequently  made  in  oonnec*  ralid);  Goodman  r.  Henderson,  58  Oa. 

tion  with  a  sale  ot  a  business  and  067  (agreement  to  withdraw  from  the 

good-will,  the  rendor  stipulating  that  purchasing  of  hides  in  a  particular 

he  wiU  not  eairy  on  the  same  business  market,  valid);  Curtis  y.   Gokey,  68 

within  a  specified  distance  from  the  N.  Y.  300  (agreement  by  a  retiring 

old  place,  or  for  a  specified  time,  or  partner  not  to  engage  in  the  business 

will  not  solicit  the  old  customers  for  at  the  place  for  a  certain  time,  or  so 

their    trade,   and    the    like.      These  lon^  as  the  other  shall  continue  the 

kinds  of  stipulations,  if  reasonable  as  busmess,  valid);  Ellis  v.  Jones,  66  Ga. 

to  territory  and  time,  will  be  enforced  604  (a  contract  not  to  carry  on  a  cer- 

against  the  vendor,  often  by  an  in*  tain  trade  within  a  specified  town  will 

junction:  Catt  v.  Tourle,  L.  K.  4  Ch.  be  enforced).     [See  also  §  1344,  note; 

654;  Harms  v.  Parsons,  32  Beav.  328;  Baines  v.  Geary,  35  Gh.  Div.  154;  Mills 

Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  v.  Dunham,  (1891)  1  Ch.  576;  Bowling 

£q.  345;  Carter  v.  Williams,  L.  R.  9  ▼.  Taylor,  40  Fed.  Kep.  404;  Carter  v. 

£q.  678;  Gravely  v.  Barnard,  L.  Rw  18  Ailing,  43  Fed.  Rep.  208  (fact  that  re- 

£q.  518;  Altman  v.  Royal  etc.  Ca,  striction  is  unlimited  as  to  the  territory 

Ik  R.  3  Ch.  Div.  228;  Ginesi  v.  Cooper,  over  which  it  extends  does  not  neces* 

Ii.  R.  14  Ch.  Div.  596;  Rousillon  v.  sarily  render  it  unreasonable);  Tole  v. 

Rousillon,  L.  R.  14  Ch.  Div.  351;  Leg-  Gross,  127  N.  Y.  480  (same);  Diamond 

gott  V.  Barrett,  L.  R.  15  CHi.  Div.  30iS  Match  Co.  v.  Roeber,  106  N.  Y.  478; 

(soliciting  old  customers  restrained);  60  Am.  Rep.  464  (an  important  case, 

Perkins  v.  Clay,  54  K.  H.  518;  Dean  in  which  the  tendency  of  modem  de* 

V.  Bmerson,  102  Mass.  480;  Morse  eta  cisions  to  a  relaxation  of  the  doctrine 

Co.   V.  Morse,  103  Mass.  73;  4  Am.  is  pointed  out;  a  covenant  permitting 

Rep.  613;  Taylor  v.  Blanchard,  13  Al*  the  sale  of  a  manufactured  article  only 

len,  370;  90  Am.  Deo.  203;  Gilman  v.  in  Nevada  and  Montana  was  held  not 

Dwight,  13  Gray,  356;  74  Am.  Dec.  to  be  in  general  restraint);  Smith's 

634;  McClnrg's  Appeal,  58  Pa.  St.  51;  Appeal,  113  Pa.  St.  579;  Robbins  v. 

Keeler  ▼.  Taylor,  53  Pa.  St.  467;  91  Welch,  68  Ala.  393;  Moore  etc.  Hard* 

AnLDec.221;  Gillis  v.  Hall,  2  Brewst.  ware  Co.  v.  Hardware  Co.,  87  Ala. 

842;  Warfield  v.  Booth,  33  Md.  63;  206;  13  Am.  St  Rep.  23;  Timmermaa 

Gnerand  v.  Dandelet,  32  Md.  561;  3  v.  Dever,  52  Mich.  34;  50  Am.  Rep. 

Am.  Rep.  164;  Lange  v.  Werk,  2  Ohio  240;  Watrous  v.  Allen,  57  Mich.  362;. 

Stw  519;  Hubbard  v.  Miller,  27  Mich.  58  Am.  Rep.  353;  Thompson  v.  An- 

15;  16  Am.   Rep.    153;   Lightner  v.  drus,  73  Mich.  551;  National  Benefit 

Mensel,    35    Cal.   452;    Schwalm   ▼•  Ca  v.  Union  Hospital  Co.,  45  Minn.  272 

Holmes,  49  Cal.  665;  CaL  Nav.  Co.  v.  (an  instructive  case).]    Analogous  to< 

Wright,  6  Cal.  258;  65  Am.  Dec.  511;  the  sale  of  a  good- will  is  the  sale  of  a. 

Smiuley  v.  Greene,  52  Iowa,  241;  35  trade  secret,  or  secret  recipe  or  pro« 

Am.  Rep.  267  (contract  not  to  engage  cess  of  manufacture,  with  an  agree* 

in  law  business  in  a  certain  town,  ment  by  the  vendor  not  to  use  the 

valid);  Dethlefs  v.  Tamsen,  7  Daly,  secret  in  his  business,  or  not  to  make 

354  (sale  of  a  good-will  and  agreement  or  vend  articles  by  its  means,  and  the 

not  to  carnr  on  a  competing  business);  like.    Such  a  contract  will  be  enforced 

Hedge  v.  Lowe,  47  Iowa,  137  (sale  of  by  enjoining  its  violation:  Brv'son  v. 

a  business  and  good-will,  and  contract  Whitehead,  I  Sim.  k  Sk  74;  Benwell 
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terfering  with  bidding  at  auctions:  Where  property  is  to 
be  sold  at  public  auction,  and  especially  where  the  sale 
is  by  order  of  a  court,  or  is  made  in  the  course  of  govern- 
mental administration,  a  secret  combination  and  ag;ree- 
ment  among  persons  interested  in  bidding,  whereby  they 
stipulate  to  refrain  from  bidding  in  order  to  prevent  com- 
petition and  to  lower  the  selling  price  of  the  property,  is 
illegal,  according  to  the  uniform  course  of  decision  in 
this  country.  The  stipulations  of  the  buyer  to  pay  com- 
pensation to  the  others  in  consideration  of  their  promise 
not  to  bid,  or  to  share  the  property  with  them,  are  void, 
and  the  sale  itself,  made  as  the  result  of  the  combination, 
is  also  tainted  with  the  frauds,  and  will  be  set  aside  at  the 
suit  of  the  vendor.^  Where,  in  pursuance  of  its  general 
policy  of  letting  contracts  for  public  works  or  for  supplies 
to  the  lowest  bidder,  the  governmental  officers  issue 
proposals  for  bids,  a  secret  combination  and  agreement 
among  contractors,  to  refrain  from  bidding  and  to  pre- 
vent competition,  falls  under  the  same  rule,  and  is  equally 
illegal.*     Employment  of  puffers:    The  secret  employ- 

y.   Inns,  24  Beav.   807;  Peabody  ▼.  Dec.  675;  PlMter  ▼.  Borger,  6  Ind. 

Norfolk,  98  Mass.  452;  96  Am.  Dee.  232;  Wooton  r.  Hinkle,  20  Ma  290; 

664;  Viokery  v.  Welch,  19  Pick.  523.  Piatt  v.  OUver,  2  McLean,  267;  Cocki 

[See  also  S  1340,  note.]  ▼.  Izard,  7  WaU.  559;  Slater  v.  Max- 

^  The  Enfflish  oonrts  are  said  to  have  well,  6  WalL  268;  Trist  ▼.  Child,  21 

taken  a  dmerent  view,  and  to  have  WaU.  441.    In  connection  with  this 

held  such  a  transaction  valid:  Galton  v,  rule,  there  are  decisions  which  hold 

Emnss,  1  Coll.  C.  C.  243;  In  re  Carew's  that  a  mere  agreement  of  persons  in- 

Estate,  26  Beav.  187.    The  mle  estab-  terested  in  the  bidding,  for  the  pur- 

liahed  by  the  American'  courts  is  cer-  pose  of  having  them  all  share  in  the 

tainly  a  reasonable  and  jnst  one.     A  property  when  bid  off  by  one  of  their 

secret  combination  as  described  is  in-  number,  and  not  for  the  purpose  of 

trinsically  much  worse  than  the  em-  preventing  competition,  is  not  open 

ploy  ment  of  "  puffers  "  by  the  vendor:  to  the  objection  of  illegality,   bat  is 

Jones  V.  Caswell,  3  Johns.  Cas.  29;  2  valid.     This  is  probably  all  that  the 

Am.   Dec.    134;    Doolin  v.   Ward,   6  Bnglish  courts  meant  to  decide  in  the 

Johns.  194;  Troup  v.  Wood,  4  Johns,  cases  cited  supra:  Kearney  v.  Taylor, 

Ch.  228;  Hawley  v.  Cramer,  4  Cow.  15  How.  494;  Phippen  ▼.  Stiekney,  3 

717;    Brisbane    v.   Adams,   3   N.  Y.  Met  384»  387;  Goods  v.  Hawkins,  2 

129;  Gardiner  v.  Morse,  25  Me.  140;  Dev.  Eq.  393;  National  Bank  of  the 

Gulick  V.  Ward,   10  N.  J.  L.  87;  18  Metropolis  v.  Spragne,  20  N.J.  Eq.  169. 

Am.  Dec.  389;  Hamilton  v.  Hamilton,  *  In  such  a  case,   the  stipulations 

2  Rich.   Eq.   355;  46  Am.   Dec.   58;  among  the  parties  to  the  arrangement 

Johnston  v.  LaMotte,  6  Rich.  Eq.  347;  for  compensation  to  those  who  with- 

Grant  v.  Lloyd,  12  Smedes  &  M.  191;  hold  their  bids,  or  for  a  share  in  the 

Newman  V.  Meek,  1  Freem.  Ch.  441;  contract  when  awarded,  are  clearly 

Dudley  v.  Little,  2  Ohio,  508;  15  Am.  void,  and  the  contract  itself  awarded 
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menti  by  the  vendor,  of  one  or  more  persons  —  called 
•'puflfers" — to  make  fictitious  and  collusive  bids  at  an 
auction,  and  thus  to  enhance  the  price  by  an  apparent 
competition,  is  clearly  a  wrong  against  the  bona  fide  bid- 
ders and  against  the  one  who  finally  becomes  the  pur- 
chaser. Whether  it  is  absolutely  illegal  has  given  rise  to 
a  conflict  of  decision  between  the  courts  of  law  and  of 
equity;  and,  strangely  enough,  the  courts  of  law  have  been 
more  equitable,  more  strict  in  maintaining  good  faith, 
than  those  of  equity.  A  vendor  can  always  protect  himself 
against  sacrifice  by  announcing,  as  one  of  the  conditions 
of  the  sale,  that  he  reserves  the  right  to  start  the  bidding 
by  naming  an  "upset"  price  as  the  minimum,  or  the 
right  to  bid  generally,  or  the  right  to  withdraw  the  prop- 
erty. In  regard  to  puffing,  two  cases  may  arise:  1.  Where 
the  sale  is  made  without  any  preliminary  announcement 
at  all;  2.  Where  it  is  announced  to  be  without  reserve. 
In  the  first  case,  the  rule  is  settled  at  law  that  any  puffing — 
the  employment  of  even  one  puffer — is  illegal,  and  renders 
the  sale  voidable,  at  the  option  of  the  purchaser.^  Courts 
of  equity,  in  this  case,  allowed  one  puffer;  in  other  words, 
puffing  to  the  extent  of  one  fictitious  bidder  did  not  ren- 
der the  sale  voidable.'  If  the  vendor  transgressed  this 
limit,  and  employed  more  than  one  puffer,  the  transaction 
became  illegal  at  equity  as  well  as  at  law;  the  fictitious 
competition  was  a  fraud  upon  the  bona  fide  bidders,  which 

by  means  of  Bach  combination  might  Shore,  16  Pa.   St.  200;  65  Am.  Deo. 

be  set  aside:  Weld  t.  Lancaster,  56  492;  Faacett  t.  Currier,  115  Mass.  20; 

Me.  453;  Atcheson  ▼.  Mallon,  43  N.  Y.  Williams  ▼.  Bradley,    7    HeUk.   54. 

147;  3  Am.  Rep.  678;  People  t.  Steph-  This  rale  is  approved  by  Chancellor 

ens,  71  N.  Y.  627;  Stevens  t.  Pemer,  Kent,  in  2  Com.  638,  539  (5th  ed.). 

12  Kan.  297;  Swan  t.  Chorpenning,  20  '  Althoagh  this  rule  was  settled,  it 

Cal.  182;  and  cases  in  last  note.  has  been  applied  very  reluctantly  in 

^  Thornett  v.  Haines,    15  Mees.  &  recent  decisions,  and  the  tendency  is 

W.  367,  372,  per  Parke,  B.;  Crowder  evident,  both  in  England  and  in  the 

▼.  Austin,  3  Bmg.  368;  Fuller  v.  Abra-  United  States,  to  brinff  the  equity  rule 

hams,   3  Brod.  &  K    116;  6  Moore,  into  an  agreement  with  the  legal  one, 

316;  Green  ▼.  Baverstock,   14  Com.  even  in  the  absence  of  any  statute: 

B.,  N.  S.,  204;  Howard  v.  Castle,  6  Bramley  ▼.  Alt^  3  Ves.  620;  Smith  ▼. 

Term  Rep.  642;  Bezwell  ▼.  Christie,  Clarke,    12  Ves.   477;   Woodward  t. 

Cowp.  395;  Towle  y.  Leavitt,  23  N.  H.  Miller,    2  ColL   C.  C.  279;    Flint  v. 

360;  55  Am.  Dec  195;  Trust  t.  Dela-  Woodin,  9  Hare,  618;  Woods  v.  Hall, 

plaine,  3  £.  D.  Smith,  219;  Staines  ▼.  1  Dev.  £q.  415. 
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rendered  the  sale  voidable.^  In  the  second  place,  where 
an  announcement  is  made  that  *'the  sale  will  be  without 
reserve/'  or  words  to  that  effect,  this  is  a  pledge  by  the 
vendor  that  the  competition  shall  be  absolutely  free;  the 
employment  of  any  puffing  —  one  or  more  puffers — ren- 
ders the  sale  yoidable  in  equity  as  well  as  at  law,  and  of 
course  defeats  a  specific  performance.'  The  subject  is 
now  regulated  in  England  by  a  recent  statute.*  Fraudu- 
lent trade-marks:  Another  illustration  of  frauds  upon 
the  public  in  business  dealings  consists  in  the  use  of 
fraudulent  trade-marks.  The  whole  doctrine  of  infringe- 
ment of  trade-marks  is  based  upon  the  notion  of  mis- 
leading the  public;  but  this  phase  of  the  subject  I  do  not 
at  present  touch  upon/  The  fraud  now  referred  to  is 
that  of  the  original  proprietor  of  the  trade-mark,  whose 
alleged  right  is  invaded  by  an  infringer,  and  who  seeks 
the  protection  of  courts.  If  a  trade-mark  contains  a  false- 
hood on  its  face,  deceiving  the  public,  and  giving  the 
goods  a  character  and  reputation  which  they  do  not  pos- 
sess nor  deserve,  or  if  the  business  of  the  proprietor  is  it- 
self illegal,  or  is  knowingly  carried  on  by  him  in  a  false 
and  deceptive  manner,  the  trade-mark  is  in  fact  a  fraud 
upon  the  public;  no  protection  will  be  given  to  the  pro- 

^  Thornett  ▼•   Haines^  16  Mees.  &  thoritxes  reviewed  at  lenffth  in  Peck 

W.  867,  872,  per  Parke,  K;  Bramley  v.  UBt,  23  W.  Va.  83S;  4S  Am.  fiepi 

▼.  Alt,  3  Vea.  620;  Oonolly  v.  Parsons,  89S.] 

cited  3  Ves.  625;  Smith  t.  Clarke,  12  '  Thornett  ▼.   Haines,  16  Mees.  k 

Ves.  477;  Woodward  v.  Miller,  2ColL  W.  367,  and  eases  cited;  Robinsoo  t. 

C.  O.  279;  Flint  t.  Woodin,  9  Hare,  Wall,  2  PhUL  Oh.  372,  375,  per  Lord 

618;   Meadows  v.  Tanner,   5  Madd.  Cottenham;    Meadows  t.  Tjuoner,  6 

34;  Eobinson  ▼.  Wall,  10  Beav.  61;  2  Madd.  34;  Mortimer  ▼.  BeU,  L.  B.  1 

PhilL  Ch.  372;  Mortimer  t.  Bell,  L.  R.  Ch.  10;  Dimmock  v.  Hallett^  L.  R.  2 

1  Ch.  10;  Dimmock  v.  HaUett,  L.  R.  2  Ch.  21;  Gilliat  t.  Gilliat,  L.  K  9  £q. 

Ch.  21;  Wood  t.  Hall,  1  Der.  £q.  416;  60;  Veazie  t.  WUUams,  8  How.  134; 

Morehead  t.   Hnnt,  1   Dot.  Eq.  36;  3  Story,  611,  622. 

Nat.  Bank  of  Metropolis  ▼.  Spragrue,  •  30  &  31  Vict.,  a  48.    Thisstatnto 

20  K.  J.  Eq.  159;  Davis  ▼.  Petway,  3  recites  that  different  mles  have  pre- 

Head,  667;   75  Am.  Dec   789;  Wil-  vailed  in  law  and  equity,  and  thai 

liams  V.  Bradley,  7  Heisk.  54;  VVicker  the  same  role  shonla  regulate  both 

V.  Hoppock,   6  Wall.  94;  Veazie  v.  jurisdictions.    It  makes  the  employ* 

Williams,  8  How.  134;  3  Story,  Oil,  ment  of   puffing  unlawful  in  ervrf 

622.    It  is  probable  that  most  Ameri*  case,  unless  the  nght  to  do  so  hai  bsea 

can  courts  of  equity  would  now  disre*  expressly    reserved:    See   Oilliat  f« 

ffard  this  distinction  between  one  puf-  Gilliat,  L.  R.  9  Eq.  dOw 

fer  and  more  than  one.    [See  the  au«  *  [See  S  1354.] 
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prietor  against  an  infringement.  It  is  added,  however, 
that  a  false  representation  by  the  proprietor,  as  to  a  mat- 
ter wholly  collateral  to  his  trade-mark,  does  not  affect  his 
right  to  a  remedy  either  in  equity  or  at  law.*  Contracts 
opposed  to  the  policy  of  some  statute  prescribing  modes 
of  certain  business  dealings.'  Contracts  of  trading  with 
alien  enemies.* 

§  935.  D.  Oontracts  Affecting  Public  Relations.— 
Contracts  made  for  the  purpose  of  unduly  controlling  or 
affecting  official  conduct,  or  the  exercise  of  legislative, 
administrative,  and  judicial  functions,  are  plainly  opposed 
to  public  policy.  They  strike  at  the  very  foundations  of 
government,  and  tend  to  destroy  that  confidence  in  the 

^Leather  Cloth  Co.   ▼.    American  491;  Johnson  ▼.  Shrewsbnry  etc.  R'y,  3 

Leather  etc.  Co.,  11  H.  L.  Cat.  523,  De  Qez,  M.   &    G.   914,  per  Knight 

542;    Pidding  v.  How,   S  Sim.    477;  Brace,  L.  J.;  Aubin  v.  Holt,  2  Kay  & 

Perry  ▼.  Tmefitt,  6  Beav.  66;  Flavel  J.  66,70;  Carey  ▼.  Smith,  llGa.  539, 

T.  Harrison,  10  Hare,  467;  MarshaU  547;  Kelly  v.  Devlin,  58  How.  Pr.  487; 

▼.  Ross,  L.  R.  8  Eq.  651;  Lee  v,  Haley,  Clarke  ▼.  Omaha  etc.  R.  R.,  5  Ne1>. 

L.  R.  5  Ch.    155,  158;    Ford  ▼.  Fos-  314;  Christian  Union  y.  Yount,  J  01 

ter.  L.  R.  7  C*h.  611;  Sinser  Mfg.  Co.  U.  S.  352;  Oscanyan  y.  Winchester 

y.  Wilson,  L.  R.  2  Ch.  Diy.  434;  Sie-  etc  Co.,  15  Blatchf.  79;  [Anderson  v. 

gerty.  Findlater,  L.  R.7Ch.Div.  801;  Carkins,    135    U.     8.    483    (contract 

Olrry.  Johnston,  L.R.  13  Ch.  Diy.  434;  against    the    policy    of    the    United 

Ciyil  Seryice  etc.  Co.  y.  Dean,  L.  R.  13  States  land  laws);  Mitchell  y.   Cline, 

Ch.  Diy.  512;  Bonlnois  y.  Peake,  L^  84  CaL  409  (contract  to  locate   min- 

R.  13  Ch.  Diy.  513,  note;  Fetridge  y,  ing  claim  contrary  to  United  States 

Wells,  4  Abb.  Pr.   144;  13  How.  Pr.  statute).] 

385;    Curtis  y.  Bryan,  2   Daly,  312,        •  Seaman  v.  Waddington,  16  Johns. 

317;  Palmer  y.  Harris,  60  Pa.  St.  156;  510,  opinion  of  Chancellor  Kent,  and 

100  Am.  Deo.  557;  Heath  y.  Wright,  authorities  cited  by  him;  Clements  y. 

3  WaU.    Jr.   141;  [Manhattan  Med.  Yturria,  81  N.   Y.  285;  Robinson  y. 

Ca    y.   Wood,    108  U.   S.   218,  and  Internat.  Life  Ins.  Co.,  42  N.  Y.  54, 

oaset   eited;    Siegert    y.    Abbott  61  66;  1  Am.  Rep.  400;  Woods  y.  Wilder, 

Md.    276;    48    Am.   Rep.    101;  Par-  43  K.  Y.  164;  3  Am.  Rep.  684;  Bank 

letty.  Ouggenheimer,  67  Md.  542;  1  of  N.  O.  y.  Matthews,  49  N.  Y.  12; 

Am.  St.  Rep.  416,  and  note;  Kenney  Clements  y.  Graham,  24  La.  Ann.  446; 

y.  Gillet.   70  Md.   574;  Bnckland  y.  Hananery.  Doane,  12  Wall.  .342;  Ha- 

Rice,  40  Ohio  St.  526.  nauer   y.   Woodruff,    15  WalL    439; 

*  These  cases  depend  each  upon  their  Montgomery  y.  United  States,  15 
own  circumstances.  Such  statutes  Wall.  395;  United  States  y.  Grossmay- 
often  prescribe  the  kinds  of  business  er,  9  Wall.  72;  The  Ouachita  Cotton, 
which  can  be  transacted  by  monetary  6  Wall.  521 ;  Sprott  y.  United  States, 
corporations  and  associations,  the  20  Wall.  459;  United  States  y.  La- 
methods  of  transacting,  etc.:  lure  pene,  17  Wall.  602;  Carlisle  y.  United 
Arthur  Ayerage  Ass'n,  L.  R.  10  Ch.  States,  16  Wall.  147,  151;  United 
542;  In  re  South  Wales  etc.  Co.,  L.  R.  States  y.  Hackabee,  16  Wall.  414; 
2Ch.  Diy.  763;  Sykes  v.  Beadon,  L  R.  Titus  v.  United  States,  20  Wall.  475; 
11  Ch.  Diy.  170,  183, 197;  Smith  y.  An-  Desmare  y.  United  States,  93  U.  S. 
derson,  L.  R.  15Ch.Diy.  247(overnil-  605;  Whitfield  y.  United  States,  92 
ing  Sykes  y.  Beadon  on  one  point);  Rig-  U.  S.  165. 
by  y.  Gonnol,  L.  R.  14  Ch.  Diy.  482, 
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integrity  and  discretion  of  public  ofiScial  action  which 
essential  to  the  preservation  of  civilized  society.  The 
principle  is  universal,  and  is  applied  without  any  refer- 
ence to  the  Tnere  outward  form  and  alleged  purpose  of  the^ 
transaction.  If  a  contract  does  unduly  interfere  with 
governmental  functions,  6r  \Mth  the  relations  of  the  citi- 
zen towards  his  own  government  in  anyof  its  depart- 
ments, whether  the'  interference  be  direct  or  indirect, 
such  agreement  is  illegal^  whatever  form-  it  may  have  as- 
sumed. It  is  impossible,  therefore,  to- mention  all  the 
instances  which  properly  come  within  this  principle.  The 
following  are  some  of  the  most  important  species:  Con- 
tracts for  the  procurement  of '  office:  All  agreements 
which  interfere  with  the  integrity,  discretion,  or  freedom 
of  the  electing  or  appointing  power  are  illegal.*  Contracts 
interfering  with  legislative  proceedings:  Where  a  private 
statute,  or  a  statute  directly  affecting  private  rights,  is 
pending  before  the  legislature,  a  secret  agreement  between 

'This  group  contains  many  varieties:  Becker  ▼.  Ten  Eyck,   6   Paige,  68; 

contracts  directly  with  the  appointing  Hunter  v.  Nolf,  71  Pa.  Sfe.  2&;  Me- 

power,  for  the  purpose  of  obtaining  guire  y.  Corwine,  101  U.  S.  108  (con- 

the  office  by  means  of  any  reward,  tract  by  which  A  agrees  to  procore 

compensation,  or  consideration;  con-  B's  appointment  as  counsel  in  certain 

tracts  by  which  the  applicant  agrees  suits  against  the  United  States,  and  B 

to  pay  compensation  to  another,  or  to  agrees  to  give  A  half  of  the  fee  ob- 

share  the  emoluments  with  him,  in  tuned,  held  void);  Haffer  v.  Gatlin«  18 

consideration    of   his   procuring   the  Hun,  448;  Oaston  y.  Drake,  14  Nev. 

office;    contracts    between    opposing  175;  33  Am.  Rep.  548  (agreement  to 

candidates,  by  which,  in  consideration  share  the  salary  of  a  public  office  in 

that  one  withdraws,  or  aids  the  other,  consideration  that  one  party  shall  use 

the  latter  stipulates  to  pay  a  compen-  his  influence  to  secure  the  other's  elec- 

sation,  or  to  share  the  emoluments,  tion,  void);  Reed  y.  Peper  etc  Oo.»  S 

The  form  is  immaterial  wherever  the*  Mo.  App.  82  (agreement  by  whidi  A 

purpose  is  to  procure   an  office    by  was.  to  receive  part  of  the  salary  of 

private  interference  with  the  .freedom  certain  officers,  in  consideratioii  of  his 

and  integrity  of  th^  appointing  body,  forbearing  to  use  his  influence  .and 

The  principle  applies  to  pritrate  offices  efforts  to  procure  a  repeal  of  the  itsA^ 

in  corporations,   etc.,  as  well  as  to*  ute  creating  the  offices,  void);  Guern- 

public  governmental  offices:  Hartwell  sey  v.  Cook,  120  Mass.  501  (contract 

V.  Hartwell,   4  Ves.   811;  VVallis  v.  for  the  sale  of  stock  for  the  purpose  ef 

Duke  of  Portland,   3  Yes.  494;  Ste«  procuring  one  of    the  parties  to  be 

yens  v.  Bagwell,  15  Ves.  139;  Osborne  elected  treasurer  of  the  corporatioBt 

v.  Williams,  IS  Ves.  379;  Law  v.  Law,  illegal);  [West  v.  Camden,  135  V*  8. 

3  P.  Wms.   391;  Cas.  t.  Talb.    140;  607  (contract  by  director  of  a  eorport- 

Morris  V.   MacCuUock,  2  Eden,  190;  tion  to  keep  another  person  pefa*- 

Haaington  v.  Du  Chatel,  1  Brown  Ch.  nently  in  place  as  an  officer  iA  tbs 

124;   Boynton  v.  Hubbard,   7   Mass.  corporation,  illegal).] 
112,  119;  Ferris  v.  Adams,  23  Vt.  136; 
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parties  interested,  which,  if  disclosed,  might  have  deter- 
mined the  action  of  the  legislature,  —  as,  for  example,  an 
agreement  hy  one  party  to  withdraw  his  opposition  in 
consideration  of  a  compensation  to  be  paid  by  the  other, 
—  has  been  held  a  fraud  upon  legislation,  and  therefore 
Yoid.^  The  doctrine  finds  its  most  important  application 
in  dealing  with  contracts  for  the  purpose  of  procuring 
legislation.  All  agreements,  in  every  possible  form,  for 
the  purpose  of  securing  or  using  private  and  personUl 
infiuenee  with  members  of  a  legislature,  or  of  securing  or 
using  labor  and  services  with  legislators  privately,  persotiw 
ally,  and  individually,  for  the  object  of  obtaining  legisla- 
tion either  public  or  private,  are  in  the  highest  degree 
contrary  to  the  fundamental  theory  of  free  legislative  ac- 
tion.'   Contracts  interfering  with  executive  proceeding^: 

*  The  most  reoeot  Bnfflish  decisioiiB,  vpie  before  the  lesislature  or  its  oonl- 
howoTer,  have  modified  this  conola-  -mittees,  or  to  collect  facts,  reasons, 
noD,  by  xequiring  not  merely  a  secret  ete.,  and  present  them  openly  to  all 
agreement,  but  one  which  it  was  the  the  legislature  or  to  its  proper  com* 
duty  of  the  parties  to  disclose  to  the  mittoM,  areralid.  Agreements  which 
legialatnrei  Vanzhall  Bridge  Ca  ▼.  go  beyond  this  line,  and  stipulate  for 
Etfl  Spencer,  2  Madd.  356;  Jacob,  64;  private  services  to  be  rendered  b^ 
Simpson  y.  Lord  Howden,  1  Keen,  dealing  with  individual  legislators  pri- 
6S3;  3  Mylne  &  C.  97;  9  Clark  &  F.  vatelv  and  personally,  have  been  uni- 
61;  10  Ad.  &  E.  793;  Barl  of  Shrews-  formly  condemned  by  courts  of  the 
bury  v.  North  Staffordshire  R'y,  L.  R.  highest  authority.  The  varieties  of 
1  Eq.  693;  and  see  Mangles  v.  Grand  such  affreements  are  very  numerous. 
Dock  C.  Co.,  10  Sim.  U 9.  It  has  been  The  f<Mlowing  cases  furnish  illustra- 
held  tiiat  where  a  statute  has  been  tions:  Edward  v.  Grand  Juna  R'y, 
procured  by  actual  fraud  upon  the  1  Mylne  ft  C.  660;  Marshall  v.  Balti- 
fegislature,  equity  may  relieve,  not  by  more  ft  O.  R.  R.,  16  How.  314  (a  lead- 
setting  aside  the  staUite  or  declaring  ing  case;  the  opinion  of  Grier,  J.,  is 
it  voio,  but  by  depriving  the  wrong-  an  able  discussion  of  the  doctrine); 
doers  of  the  advantages  acquire  Frost  v.  Inhabitants  of  Belmont,  6 
thereby,  treating  them  as  trustees,  etc.  Allen,  152;  Sedgwick  ▼.  Stanton,  14 
This  doctrine  must,  I  think,  be  con-  N.  Y.  289;  Niokelson  v.  Wilson,  60 
fined  within  very  narrow  limits:  See  N.  Y.  362;  MiUs  v.  Mills,  40  N.  Y. 
Williamson  v.  Williamson,  3  Smedes  643;  100  Am.  Dec.  635;  Rose  v.  Truax, 
ft  LL  715;  41  Am.  Dec.  636;  State  v.  21  Barb.  361;  Smith  v.  Applegate,  *23 
Reed,  4  Har.  ft  McH.  6.  N.  J.  L.  362;  Clippinger  v.  Hepbaugh, 

*  Our  law  permits  a  private  citizen  5  Watts  ft  S.  315;  40  Am.  Dec.  519; 
to  endeavor  to  inflaence  a  legislature.  Miles  v.  Thome,  38  Cal.  335;  99  Am. 
and  to  obtain  the  enactment  of  a  stat-  Dec.  384;  Powell  v.  Maguire,  43  Cal. 
ute,  in  an  open,  public  manner,  bv  ar«  11;  McBratney  v.  Chandler,  22  Kan. 
guments  directed  to  the  whole  body  692;  31  Am.  ftep.  213  (where  the  ser- 
or  to  a  committee,  in  the  same  manner  vices  are  partly  those  of  an  attorney 
as  arguments  are  presented  to  a  court  and  partly  of  a  lobbyist,  bat  blended 
by  counsel.  To  this  end,  agreements  as  a  single  employment,  the  entire  con* 
for  the  employ  men  t  of  an  agent  or  tract  ia  void). 

attorney,    upon   a  compensation,    to 


S  935  EQUITY   JURISPRUDENCE.  1342 

These  are  subject  to  the  same  general  rules  which  apply 
to  similar  agreements  concerning  legislation.  All  agree- 
ments, whether  made  with  officials  or  with  third  persons, 
which  directly  or  indirectly  control  or  interfere  with  the 
due  exercise  of  executive  and  administrative  functions  aa 
prescribed  or  regulated  by  law,  are  clearly  illegal.*  Con- 
tracts  interfering  with  judicial  proceedings:  All  agree- 
ments directly  or  indirectly  preventing  or  controlling  the 
due  administration  of  justice  are  opposed  to  the  universal 
and  most  elementary  principles  of  public  policy.  What- 
ever be  their  form  and  immediate  purpose,  and  however 

^  This  groap  includes  contracts  with  Rep.  28;  Western  U.  T.  Co.  ▼.  Atlantie 

officers  ^emselves  stipnlating  for  the  eto.  T.  Ca,  7  Biss.  367  (contrscte  be- 

omission  or  Yiolation  of  their  official  tween  a  railroad  and  telegraph  com- 

duties,  or  stipulating  for  compensation  pany  ffiving  ezdnsive  right  of  vay 

other  or  (greater  than  the  fees  provided  and  or    use  are   TaUd);    Denisoii  ▼. 

by  law  lor  the  performance  of  their  Crawford  Co.,  48  Iowa,  211  (agreemeiit 

duties;  contracts  with  third  ]^rsons  between  a  county  and  its  a^ent  for 

stipulating  for  their  influence  in  pro*  special  services  and  compensation  held 

curing  administrative  acts  to*  be  done  valid);  Reed  v.  Peper  eta  Co.,  2  Mob 

or  omitted,   and  the  like:    Cooth  v.  App.  82;  Stanton  v.  Bmbrey,  93  U.  SL 

Jackson,  6  Ves.  ^2,  31,  36;  Methwold  048  (an  agreement  to  pay  counsel  a 

T.  Walbank,  2  Ves.  Sr.  238;  Tool  Co.  v.  contingent  fee  for  legitimate  profes- 

Norris,  2  Wall.  45;  Trist  v.  Child,  21  sional  services  in  prosecuting  a  eUim 

Wall.  441;  Nichols  v.  Mudgett,  32  Vt  aaainst  the  United  States  u  valid); 

546;Bobinsonv.  Kalbfleisch,  SThomp.  Fowler  v.  Donovan,  79  IlL  310  (sa 

k  C.   212;  Cook  v.  Freudenthal,   80  agreement  between  several  persons  to 

N.  Y.   202;    Hatzfield  ▼.   Gulden,   7  contribute  and  pay  for  a  substitute  for 

Watts,  152;  31  Am.  Dec.  760;  Win-  such  of  them  as  should  be  drafted  into 

penny  v.  French,   18  Ohio  St.   469;  the  United  States  military  service  is 

Kklwards  v.  Estell,  48  Cal.  194;  Pack-  valid);  Marsh  v.  Ruasell,  66  N.  Y.  288; 

ard  V.  Bird,  40  Cal.  378;  Swan  v.  Chor-  Caton  v.  Stewart,  76  N.  C.  367;  Aih- 

penning,    20    Cal.     182;     Spenoe    v.  burner  ▼.  Parrish,  81  Pa.  St.  62;  and 

Harvey,  22  Cal.  337;  83  Am.  Dea  69;  see  cases   of   contracts   made    colon 

Kelly  V.  Devlin,   68  How.   Pr.   487;  pffieii,  in  the  next  following  note;  [Os> 

Macon  ▼.  Huff,  60  Ga.  221;  Berryman  ounyan  v.  Arms  Co.,  103  U.  8.  261  (a 

▼.  Cincinnati  etc.  R'y,  14  Bush,  765  contract  entered  into  by  a  consnl-ffsn* 

(contract  with  an  officer  of  a  railroad  eral  of  a  foreign  ffovernment,  residing 

company  to  use  his  influence  to  pro-  in  this  country,  whereby,  in  considers* 

cure  the  railroad  to  be  located  m  a  ition  of   a  stipulated  percentage,  bs 

f  articular    place,  void);    [Woodstocl^  agreed  to  use  his  influence  in  favor  ef 

ron  Co.  V.  Extension  Co.,  129  U.  8.  a  manufacturing    company  with   an 

643  (an  agreement  by  which  agents  o£  agent  of  his  government  sent  to  ex* 

ft  railroad  company  may  acquire  gain  ^.mine  and  report  in  regard  to  the  par- 

by  inducing  the  company  unnecessarily  chase  of  arms  for  it);  Hawkeye  laa 

to  lengthen  the  road,  and  thus  impose  Co.  v.  Brainard,  72  Iowa,   130  (oca* 

a  burden  on  the  public,  illeeal);]  St.  'tract  whereby  an  officer  agrees  tosc> 

Xiouis  V.  St.  Louis  etc.  Co.,  6  Mo.  App.  cept  a  less  or  greater  compensatioa 

484 .  (an  agreement  by  a  corporation  than  that  prescribed  by  statute,  or 

not  to  exercise  a  portion  of  the  fran-  whereby  he  agrees  not  to  avail  himself 

chises  granted  to  it  for  public  purposes  of    the  statutory  mode  of  enforcing 

is   invalid);    Western   U.   T.    Co.   v.  the  collection  of  his  fees,  void).] 
Chicago  etc  R.  R..  86  IlL  246;  29  Am. 
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innocent  may  be  the  motives  of  the  parties,  they  are 
plainly  invalid.^ 

§  936.  3.  Contracts  Opposed  to  Gk)od  Morals.  —  It 
is  unnecessary  to  discuss  the  meaning  of  the  phrase 
eonira  bonoi  mores,  since  the  doctrine  is  familiar.  It  is 
enough  to  say  that  all  agreements  in  which  the  considera- 
tion past  or  future,  or  the  executory  terms  stipulating  for 
acts  to  be  done  or  omitted,  are  contrary  to  good  morals, 
are  illegal  and  void  in  equity,  and  with  a  very  few  excep- 
tions at  the  common  law.  This  doctrine  applies  in  equity, 
whatever  be  the  external  form  of  the  contract,  or  its  im- 
mediate  purpose,  or  the  particular  nature  of  its  illegality. 
Among  the  most  important  and  familiar  illustrations  are 
the  following:  Contracts  based  upon  the  consideration, 
either  past  or  future,  of  illicit  sexual  intercourse,  or  stipu- 
lating for  such  future  intercourse,  or  in  any  manner 
promoting  or  furnishing  opportunities  for  unlawful  co- 

>  Under  this  head  are  indnded  agree*  itoek  ▼.  Adams,  23  Kan.  518;  83  Am. 
mente  with  jndioial  officers  relating  to  Rep.   191  (an  agreement  not  to  dia- 
and  controlling  their  judicial  action;  turb  a  decree  for  divorce  wrongfallv 
with  tiiird  persona  Btipnlating  for  their  cranted,   invalid);    Bradley    v.   Cool- 
personal  influence  in  procuring  jndi*  oaugh,  91   111.    148  (a  special  ajsree- 
eial  action;  contracts  to  remove  wit*  ment    among    the    creditors   of   an 
nesaes,  or  in  any  manner  to  prevent  absconding  debtor,  providing  for  ]u* 
them  from  testifying;  or  to  remove,  dioial  proceedings  in  the  name  of  one 
conceal,  suppress,  or  in  any  way  pre*  for  the  benefit  of  all,  held  valid);  Aver* 
vent  the  ]^rodnction  of  documentary  beck  v.  Hall,  14  Bush,  (K)5  (a  contract 
or  other  evidence  at  an  expected  trial;  to  endeavor  to  procure  the  dismissal  of 
agreements    to  procure  witnesses    to  a  criminal  prosecution,  void);  Breath- 
tetti/y  to  a  certain  itate  of  facts;  agree-  wit  ▼.   Rogers,   32  Ark.   758;  Lind- 
ments  to  indemnify  sherifis  and  other  say  y.  Smith,  78  N.  C.  328;  24  Am. 
executive  officers  of  a  court  for  a  wUl"  Rep.  463;  Mahler  v.  Phoenix  Ins.  Co., 
ful  violation  or  neglect  of  their  official  9  Heisk.  399;  Veramendi  v.  Hutchins, 
dnty;  and  a  great  variety  of  others:  48  Tex.  531;  Laiag  v.  McCall,  50  Vt. 
Ferris  v.  Adams,  23  Vt.  1.36;  Cook  y.  657;    Wight  v.  Rindskopf,   43  Wis. 
Freudenthal,  80  N.  Y.  202;  Winter  v.  344;    Eoker    v.   Bohn,   45    Md.   278; 
Kinney,  1  N.  T.  365;  Richardson  v.  Ecker   y.   McAllister,   45    Md.    290; 
Crandall,  48  N.  Y.  348;  Barnard  v.  Glenn    v.    Mathews,    44    Tex.    400; 
Viele,  21  Wend.  88;   People  v.  Mei*  [Moyer  y.  Cautieny,  41  Minn.  242  (a 
ghan,  1  Hill,  298  (cases  of  bonds  taken  contract  to  secure  a  pardon,  improp- 
eolcre  officii);  Dawkins  v.  Gill,  10  Ala.  er  methods  not  being  contemplated, 
20G;   Odineal   v.  Barry,   24   Miss.   9;  valid);  Bowman  v.  Phillips,  41  Kan. 
Valentine  v.  Stewart,  15  Cal.  387,  404,  364;  13  Am.  St.  Rep.  292  (an  agree- 
405,   and    cases  cited;    Patterson  v.  ment  by  attorneys  at  law  to  defend 
Donner^  48  Cal.  369,  379;  Speck  v.  persons  for  criminal  offenses  —  viola- 
Dausman,  7  Mo.  App.  165  (agreement  tionsof  prohibitory  liquor  laws —which 
between    the    parties    to   a   pending  were,  in  contemplation  of  all  the  par- 
divorce  suit  held  void);  Hamilton  v.  ties,  to  be  committed  in  the  future^ 
Hamilton,   89  HI.   349  (ditto);  Com-  void).] 
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habitation  or  prostitution;'  contracts  which  constitute 
or  amount  to  champerty  or  maintenance,  these  being 
highly  criminal  at  the  common  law;'  contracts,  executed 
or  executory,  given  upon  the  consideration  of  or  stipulat- 
ing for  the  compounding  a  felony,  the  forbearance  to 
prosecute  for  a  crime,  or  the  abandonment  of  a  pending' 
criminal  prosecution.' 

'  All  oontraots  providms  for  fntore  experience,  after  their  abolisliinentk  to 
illicit  interooarse,  and  tSx  unsealed  have  been  wise,  and  baaed  upon  tiM« 
contracts  upon  the  consideration  of  unchangeable  facts  of  haman  na- 
past  intercourse,  were  void  at  law  as  ture:  Powell  ▼.  ELnowler,  2  Atk.  224; 
well  as  in  equity.  On  account  of  the  Strachan  v.  Brander,  1  Bden,  303; 
arbitrary  eSect  given  to  a  seal,  con-  cited  18  Ves.  127,  128;  Stevens  v. 
tracts  based  upon  the  consideration  of  Bagwell,  15  Ves.  199;  Wallia  ▼.  Duke 
past  intercourse,  if  sealed,  were  not  of  Portland,  3  Ves.  404;  Reynell  ▼. 
▼Old  at  the  common  law;  and  this  fact  Sprye,  1  De  Gez,  IL  kO.  660;  Knight - 
furnished  an  occasion  for  the  exercise  v.  Bowyer,  2  De  6ex  ft  J.  421; 
cuf  the  equitable  jurisdiction  in  can-  Strange  v.  Brennan,  16  Sim.  346;  Hil- 
eeling  such  instruments,  since  there  ton  ▼.  Woods,  L.  B.  4  Eq.  432;  Sprye i 
was  no  defense  at  law.  In  most  of  ▼.  Porter,  7  El.  ft  B.  68;  3  Jur.,  N.  S., 
the  states  whens  the  common-law  330;  GreU  v.  Levy,  16  Com.  B.,^'.  S.,' 
effect  of  the  seal  has  been  abrogated,  73;  Ekurle  v.  Hopwood»  9-  Com.  B.,  N. 
or  where  a  seal  is  not  conclusive  evi-  S.,  566;  7  Jur.,  a.  S.,  776;  Stanton  v.* 
dence  of  consideration,  this  technical  Embrey,  93  U.  S.  648;  Ballard  v.  Carr, 
distinction  can  no  longer  exist:  Ben-  48  CaL  74  (agreement  giving  counsd 
gon  V.  Nettlefold,  3  Macn.  ft  G.  94,  an  interest  in  or  a  part  of  the  property 
102,  103;  Batty  v.  Chester,  6  Beav.  to  be  recovered,  as  a  contingent  fee  for 
103;  Smyth  v.  Griffin,  13  Sim.  246;  his  services  in  a  litigation,  valid);  Hoff- 
Hill  V.  Spencer,  Amb.  641,  836;  Gray  man  v.  Vallejo,  46  CaL  664  (ditto); 
V.  Mathias,  6  Ves.  286;  and  cases  Dorwin  v.  Smith,  36  Vt.  69;  Thurston 
cited  ani«,  §  402,  note  1.  In  the  same  v.  Perciva),  1  Pick.  416;  Arden  v. 
class  are  leases  of  premises  for  the  Patterson,  6  Johns.  Ch.  44;  Thslimer 
purpose  of  beine  used  as  houses  of  v.  BrinkerhofiF,  20  Johns.  386;  Slada 
prostitution,  or  for  other  known  ille-    v.  Rhodes,  2  Dev.  ft  B.  Eq.  24;  HoUo- 

gal  objects:  Newby  v.  Sharpe,  L.  R.  way  v.  Lowe,  7  Port.  488;  Brown  v. 
Ch.  Div.  39;  Hiley  v.  Jordan,  122  Beauchamp,  6  T.  B.  Mon.  413;  17  Am. 
Mass.  231;  Marlatt  v.  Warwick,  19  Dec.  81;  Bryant  v.  HUl,  9  Dana,  67; 
K.  J.  Eq.  439;  Cutler  v.  Tuttle,  19  Cardwell  v.  Sprigg,  7  Dana,  36;  Wil- 
K.  J.  Eq.  549,  562;  Sweet  ▼.  Tinslar,  bite  v.  Roberts,  4  Dana,  172;  Coqnil- 
62  Barb.  271;  D*Wolf  v.  Pratt,  42  III.  lard  v.  Bearss,  21  Ind.  479;  83  Am. 
198;  Smith  ▼.  White,  L.  R.  1  Eq.  Dec  362;  Martin  v.  Veeder,  20  Wia 
626.  466.     [Champertous:  James  v.  Kerr, 

*  The  common-law  rules  concerning  40  Ch.  Div.  449;  BUckwell  v.  Web- 
champerty  and  maintenance  have  beexi  ster,  29  Fed.  Rep.  614;  Ackert  v. 
greatly'modified  in  the  United  States,  Barker,  131  Mass.  436  (contingent 
and  to  a  large  extent  abrogate!,  fee).  Not  champertous:  Torrenoe  v. 
Many  agreements  concerning  litiga-  Shedd,  112  III.  466;  Ware's  Adm'rs  v. 
tions,  legal  controversies,  and  disputed  Russell,  70  Ala.  174;  45  Am.  Rep.  82; 
claims,  which  were  condemned  bj  the  Gilman  v.  Jones,  87  Ala.  691.] 
ancient  law,  are  not  only  sustaine«i  by  *  This  illegality  affects  not  only  tbs 
the  modem  law  of  this  country,  but  main  agreement,  out  all  collateral  seca- 
are  of  frequent  occurrence.     The  good    rities  given  upon  such  consideration, 

Solioy  of  the  change  may  well  be  such  as  notes,  bonds,  mortoages,  etc.: 
oubted.  Many  other  ancient  com-  Johnson  v.  Ogilby,  3  P.  Wms.  277; 
mon-law  rules,  which  modern  civiliza-  Shaw  v.  Reed,  30  Me.  105;  Earring* 
tion  came  to  regard  as  merely  arbi-  ton  v.  Bi{;elow,  11  Paige.  349;  At* 
trary  and  oppressive,  are  found  by    wood  y.  Fisk,  101  Mass.  303;  Swart- 
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§987.   in.  Equitable  Jurisdiction  in  Case  of  Illegal  Con- 
tracts  —  Usurious  Contracts.  —  Equitable  relief  is  granted 
ctgainst  usurious  contracts,  whether  executory  or  exe- 
outed,  since,  from  considerations  of  public  policy,  the  two 
parties  are  not  regarded  as  standing  in  pari  delicto*  While 
-the  contract  is  executory,  equity  will  not  aid  the  creditor 
in  enforcing  it.    If,  therefore,  suit  is  brought  upon  such 
an  agreement,  the  borrower  may  set  up  the  usury  as  a 
defense,  without  paying  or  offering  to  pay  the  amount 
actually  borrowed,  or  legal  interest  thereon,  and  a  re« 
covery  will  be  entirely  defeated.    Equity  will  never  assist 
a  party  to  carry  into  effect  his  own  intentional  violation 
of  the  law.^    It  is  well  settled  that  courts  of  equity  will 
go  farther,  and  will  give  all  the  affirmative  relief  which 
is  just  to  the  borrower.    If  the  contract  is  executory,  the 
borrower  may  obtain  the  remedy  of  a  surrender  and  can- 
cellation of  the  securities  which  he  has  given  for  the  usu- 
rious loan.'    If  the  contract  is  executed,  he  may  recover 

WW  ▼.  GiUett,  1  ChancL  207,  209,  210;  Soa,  (1891)  2  Ch.  587;  lee  further, 

Averbeck  ▼.  Hall,  14  Bush,  506;  Lind*  last  note  under  §  402;]    Mahler    ▼. 

say  ▼.  Smith,  78  N.  0.  328;  24  Am.  Phoenix  Ins.  Co.,  9  Heisk.  399;  Bcker 

Rep.  463  (an  agreement  upon  a  single  ▼.  Bohn,  45  Md.  278;  Ecker  v.  Mo- 

oonsideration  to  do  certain  acts,  not  of  Allister,  45  Md.  290. 
themselves  illegal,  and  to  stop  a  orim*        ^  Mason  v.  Gardiner,  4  Brown  Ch. 

inalprosecution,  is  wholly  void);  Lain e  436;  Fanning  ▼.   Dunham,  5  Johns. 

▼.  McCall,  50  Vt.  657  (a  contract  (S  Ch.    122;  9  Am.   Dec  283;  Hart  v. 

sale  of  chattels  made  in  order  to  pre-  Goldsmith,   1  Allen,    145;    Smith  v. 

vent  a  prosecution  for  forgery  is  void);  Robinson,  10  Allen,  130;  IJnion  Bank 

Wight  ▼.  Rindskopf,  43  Wis.  344  (an  v.  Bell,  14  Ohio  St.  200;  Sporrer  v. 

agreement  to  compromise  a  criminal  Eifler,    1    Heisk.   633,   636;    Kukner 

caae  arising  under  the  Unitod  States  v.    Butler,   11    Iowa,  419;    Spain  v. 

intomal  revenue  laws  will  not  be  en*  Hamilton,    1    Wall.    604;    O'Neil  v. 

forced  in  the  stato  courts).     [See  also  Cleveland,    30  N.   J.    Eq.   273    (one 

Given's  Appeal,  121   Fa.  St.   260;  6  of  two  executors  loaned  money  of  the 

Am.  St.  Rep.  795.]    As  illustrations  estato  on  bond  and  mortgage,  reserv- 

of  somewhat  analogous  contracts  which  xng  usury,  which  he  appropriatod  to 

are  not  illegal,  see  Breathwit  ▼.  Ro-  his  own  use;  on  a  foreclosure  by  the 

gers,  32  Ark.  758  (a  promise  not  to  executors  on  behalf  of  the  estate,  held 
ring  a  chnl  action  for  damages  on  ac-  that  the  usury  could  be  set  up  as  a- 
cionnt  of  a  tort  which  is  also  a  crime,  defense);  Powers  v.  Chaplain,  30  N.  J. 
is  a  valid  consideration  of  a  contract,  Eq.  17  (defendant  in  a  foreclosure  suit 
provided  no  promise  is  involved  not  was  let  in  to  answer,  on  terms  which 
to  prosecute  or  give  evidence  of  the  precluded  him  from  setting  up  usury 
crime);  [also  Barrett  ▼.  Weber,  125  as  a  defense;  usury  was  shown  by 
N.  Y.  18;  Moog  v.  Strang,  69  Ala.  98;  the  evidence.     Held,  that  the  plaintiff 
but  where,  in  such  a  contract,  a  prom-  could  only  recover  the  amount  justly 
ise  not  to  prosecute  criminally  is  by  and  equitably  due);    [Cook  y.  Patter- 
implication  involved,  the  contract  is  son,  103  N.  C.  130.] 
invidid:  Jones  v.  Merionethshire  etc.        '  Peters  v.  Mortimer,  4  Ed w.  Ch.  279. 
2  S^  Jua.— 86 
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back  the  usurious  amount  paid  in  excess  of  the  sum  actn- 
ally  borrowedi  and  legal  interest  thereon.^  This  affirma- 
tive interposition  of  the  court  is  subject,  however,  to  the 
principle  that  the  plaintiff  must  himself  do  equity.  It  is 
a  firmly  settled  rule,  in  the  absence  of  contrary  statutes, 
that  where  a  borrower,  who  has  not  already  paid  the  debt^ 
brings  a  suit  for  affirmative  relief  against  a  usurious  con- 
tract, he  can  obtain  the  remedy  only  upon  the  condition 
of  repaying,  or  offering  to  repay,  the  sum  which  is  justly 
and  equitably  due  to  his  creditor,  —  the  amount  actually 
loaned  and  legal  interest.  The  absence  of  such  an  offer 
is  ground  for  defeating  the  suit.'  Since  the  illegality  of 
usury  is  wholly  the  creature  of  legislation,  the  provisions 
of  the  statute  must  furnish  the  rule  determining  the  ex- 
tent, limits,  and  occasion  of  relief.  It  results  from  a  just 
interpretation  of  the  legislation  that  the  right  to  complain 

^  Boaanqaett  ▼.  Dashwood,  Cas.  '  Mason  r.  Gardiner,  4  Brown  Ch. 
t.  Talb.  38,  41;  Rawden  v.  Shadwell,  436;  Fanning  v.  Dunham,  5  Johns. 
Amb.  269;  Fanning  v.  Dnnham,  5  Ch.  122, 142,  143,  144;  9  Am.  Deo.  283; 
Johns.  Ch.  122,  142,  143,  144;  9  Am.  Rogers  v.  Kathbnn,  1  Johns.  Ch.  367; 
Dec.  283;  Davis  v.  Demming,  12  W.  Williams  v,  Fitzhngh,  37  N.  Y.  444; 
Va.  24H;  Morrison  ▼.  Miller,  46  Iowa,  Ballinger  v.  Edwards,  4  Ired.  Eq.  449; 
84;  Gantfe  v.  Grindall,  49  Md.  310  Ware  v.  Thompson,  13  N.  J.  Bq.  66; 
(where  the  nsurious  interest  already  Whitehead  v.  reck,  1  Ga.  140;  No- 
paid  and  the  installments  of  the  prin-  ble  ▼.  Walker,  32  Ala.  456;  Baddell 
cipal  paid  together  eqnal  or  exceed  ▼.  Ambler,  18  Ark.  369;  Sporrer  v, 
the  amount  of  the  actual  loan  secured  Eifler,  1  Heisk.  633,  636;  Alden  t. 
by  a  usurious  mortgage,  equity  l^ill  Diossy,  16  Hun,  311;  Pumell  t. 
restrain  any  suit  or  proceeding  to  Vaughan,  82  N.  C.  134;  Campbell  y. 
foreclose  the  mortgage);  [Moseley  v.  Murray,  62  Ga.  86;  Pickett  v.  Mer* 
Brown,  76  Va.  419;  Dickerson  v.  chants^  Nat.  Bank,  32  Ark.  346;  Moiw 
Thomas,  67  Miss.  777.  In  stating  ac-  risen  y.  Miller,  46  Iowa,  84;  [see  also 
count  between  the  parties,  credit  will  §  391;  Matthews  v.  Warner,  6  Fed. 
be  allowed  upon  the  principal  for  what*  Rep.  465;  Carver  v.  Brady,  104  N.  C. 
ever  usurious  interest  has  been  paid:  220;  Whatley  ▼.  Barker,  79  Ga.  790; 
Norvell  v.  Hedrick,  21  W.  Va.  623.]  Grider  v.  Driver,  46  Ark.  64;  Wygant 
See  also  cases  cited  in  the  next  note.  v.  Dahl,  26Neb.  562;Neurathv.Hecht» 
In  one  or  two  states,  by  reason  of  a  62  Md.  221.]  The  same  principle  his 
statutory  requirement,  it  seems  that  been  applied  to  a  lender  seeking  to 
the  borrower  can  recover  back  the  reform  a  usurious  security  in  a  state 
entire  sum  which  has  been  paid,  where  the  statute  only  avoided  the 
and  not  merely  the  usurious  excess,  excess  of  illegal  interest:  Corby  ▼. 
Wherever  the  usurious  loan  is  con*  Bean,  44  Mo.  379.  In  one  or  two 
cealed  under  the  appearance  of  a  pre*  states  the  statute  requires  courts  of 
tended  sale,  equity  will  look  at  the  equity  to  grant  affirmative  rebef  to 
real  transaction,  and  give  relief  by  the  borrower,  without  imposing  any 
setting  aside  the  sale:  Waller  v.  condition  as  above  described:  Bissell 
Dalt,  1  Ch.  Cas.  276;  1  Dick.  8;  Barny  v.  Kellogj?,  60  Barb.  617;  and  see 
V.  Beak,  2  Ch.  Cas.  136;  Barker  v.  Cooper  v.  Tappan,  4  Wis.  376;  [Tttrncr 
Vansommer,  1  Brown  Ch.  149.  v.  Turner,  80  Va.  379.] 
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is  a  personal  one,  belonging  only  to  the  borrower  and  his 
representatives;  no  other  party  is  entitled  to  relief,  defens- 
ive or  affirmative.  The  doctrine  is  therefore  generally 
settled,  that  where  laud  subject  to  a  usurious  mortgage  is 
conveyed  to  a  grantee  who  assumes  the  payment  thereof 
as  a  part  of  the  consideration  of  the  conveyance,  he  can- 
not set  up  the  usury  either  as  a  defense  to  a  foreclosure 
or  as  a  ground  for  a  cancellation  of  the  security.  The 
same  is  true  of  any  transferee  of  property  who,  as  a  part 
of  the  transaction,  assumes  payment  of  a  usurious  debt. 
For  the  same  reason  a  subsequent  mortgagee  or  encum- 
brancer cannot  defeat  a  prior  encumbrance  or  procure  it 
to  be  set  aside  upon  allegations  of  its  usurious  character.^ 
§  938.  Oaming  Oontracts.  —  In  gaming  contracts,  un- 
like usurious  loans,  it  cannot  be  said  that  one  party  takes 

^  The  reasons  for  these  oonolnsions  iter);    [Lea  ▼.  Feamster,  21  W.  Va. 

ffiven  by  different  courts  in  the  fol-  108;  45  Am.  Rep.  649;  Nanoe  v.  Greer- 

lowing  cases  are  not  always  the  same;  ory,  6  Lea,  343;  40  Am.  Rep.  41.]    It 

but  they  are  not  conflicting:  De  Wolf  seems,  however,  under  the  statutes  of 

V.  Johnson,  10  Wheat  367,  392;  Green  some  states,  that  a  subsequent  mort- 

▼.  Kemp,  13  Mass.  615,  675;  7  Aro.  gagee,  when  made  a  defendant  in  a 

Xiec  169;  Shnfelt  y.  Shnfelt,  9  Paige,  suit  to  enforce  a  prior  mortgage  giyen 

137,  145;  37  Am.  Deo.  381;  Cole  ▼.  by  his  mortgagor,   may  allege  usury 

Savage,  10  Paige,  583;  Post  v.  Dart,  thereon  as  a  defense:  See  Union  eta 

8  Pfuge,  639,  641;  Morris  y.  Floyd,  5  Say.  List.  y.  Clark,  59  How.  Fr.  342. 

Barb.  130;  Sands  v.  Church,  6  N.  Y.  In  the  recent  case  of  Knickerbocker 

347;   Merchants'  Ex.   Bank  v.  Com-  Life  Ins.  Co.  y.  Nelson,  78  N.  Y.  137, 

meroial  etc.   Co.,  49  N.  Y.  635,  643;  A  gay e  a  usurious  mortgage  on  certain 

Knickerbocker  Life  Lis.  Co.  y.  Nelson,  land;  he  afterwards  conveyed  the  land 

78  N.  Y.  137,   150,  and  cases  cited;  subject  to  the  mortgage  to  B,  who  as- 

Bartbet  y.  Elias,  2  Abb.  N.  C.  364;  sumed  to  pay  it  as  *' part  of  the  pnr« 

Spaalding  y.  Dayis,  51  Vk  77;  Citizens'  chase  price  of  the  premises  " ;  B  then 

Bank  y.   Cook,  61  Ga.   177;  Lee  y.  conveyed  the  same  land  to  C,  subject 

Stiger,   30  N.  J.  Eq.  610;  Reed  y.  to  the  mortgage,  who  in  like  manner 

Eastman,   50  Vt.  67   (a  purchaser  of  assumed  its  payment;  finally,  C  recon- 

the  mortgaged  property  cannot  set  up  veyed  the  land  to  A,  but  this  convey- 

the  defense);  McGuire  y.  Van  Pelt,  ance  was  not  subject  to  the  mortgage. 

55  Ala.  344  (nor  an  assignee  of  the  The  mortgagee  brought  suit  to  enforce 

mortngor);    Pickett   y.    Merchants'  the   mortgage,  but  asked   no   relief 

Nat.  Bank,  32  Ark.  346  (nor  a  third  against  B  and  C,  and  made  no  allega- 

person  who  has  assumed  the  debt);  tions  showing  that  he  had  accepted 

Lamoille  Co.  Nat.  Bank  y.  Bingham,  the  agreements  between  A  and  them. 

60  Vt  105;  28  Am.  Rep.  490  (nor  can  Held,  that  A  was  not  debarred  from 

%  surety  ayail  himself  of  usury  paid  setting  up  the  defense  of  usury  and 

by  his  principal);  Ready  y.  Huebner,  defeating  the  action.  See  also  fietfield 

16  Wis.  692;  32  Am.  Rep.  749  (a  sub-  y.  Newton,  3  Sand.  Ch.  564;  Hartley 

jsquent  mortgagee  cannot  set  up  usury  y.  Harrison,  24  N.  Y.  170,  173;  Scher- 

in  a  prior  mortgage  as  a  defense  there-  merhorn  v.  Talman,  14  N.  Y.  93;  Cope 

to);  Bensley  v.  Homier,  42  Wis.  631  v.  Wheeler,  41  N.  Y.  303;  [Brooks  y, 

(nor  can  a  subsequent  judgment  cred-  Todd,  79  Ga.  692.] 
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adyantage  of  the  necessities  of  the  other,  who  is  tn  vineu^ 
lis;  both  act  freely  and  are  in  pari  delicto;  the  general 
maxims  therefore  apply.    While  the  contract  is  still  ex- 
ecutory, a  court  of  equity  will  not  aid  the  creditor  to  en- 
force it,  the  illegality  being  a  perfect  defense  in  equity  as 
well  as  at  law.'     After  the  agreement  has  been  execated 
by  the  loser's  payment  of  the  money,  or  by  a  conveyance 
of  land  or  other  property,  equity  will  not  interfere  on  his 
behalf  and  decree  a  recovery  back  of  the  money  paid,  or 
a  cancellation  of  the  conveyance  or  assignment,  unless 
perhaps  there  were  circumstances  of  fraud,  oppression,, 
duress,  and  the  like,  in  procuring  the  payment  or  trans- 
fer, which  would  of  themselves  be  a  sufficient  ground  for 
equitable  interposition  distinct  from  the  mere  illegality.^ 
Finally,  as  long  as  the  contract  is  still  executory,  equity 
has  jurisdiction  to  aid  the  losing  party  by  ordering  the 
written  agreement  and  other  securities  to  be  surrendered 
up  and  canceled,  and  by  granting  the  ancillary  remedy 
of  injunction  to  restrain  their  negotiation,  transfer,  or 
enforcement;  and  when  the  circumstances  are  such  that 
the  defensive  remedy  at  law  would  not  be  equally  certain^ 
complete,  and  adequate,  this  jurisdiction  ought  to  be  and 
will  be  exercised.     This  conclusion  is  sustained  by  the 
highest  authority,  and  is  in  perfect  accord  with  prin» 
ciple.* 

^  Bosanqnett  ▼.  Dasbwood,  Cas.  t.  Md«    46;    Weakley   ▼•    Wafldni^   7 

Talb.  38,  4] ;  Adams  v.  Gay,  19  Vt  Humph.  356,  357;  and  see  Solinger  ▼. 

358;  Spaulding  ▼.  Preston,  21  Vt.  9;  Earle,  82  N.  Y.  393,  397,  399.    Where 

50  Am.  Dec.  &S;  Adams  v.  Barrett,  5  money  is  loaned  expressly  to  enable 

Ga.  404;  Gotwalt  v.  Neal,  26  Md.  434;  the  borrower  to  pay  a  gambling  deH 

Pope  ▼.  Chafee,  14  Kich.  £q.  69;  and  it  may  be  recovered  iMiok:  £x  parte 

cases  in  the  two  following  notes.  Pyke,  L.  R.  8  Oh.  Div.  754^  756,  757. 

'  There  were  a  few  early  dicta,  and  [It  is  said  that  advances  made  by  s 

perhaps  decisions,  opposed  to  this  con-  broker  who  has  no  interest   in  the 

dasion;  but  they  have  been  oyerrnled:  stock-gambling  contract  are  recover^ 

Bosanqnett  ▼.  Dash  wood,  Cas.  t.  Talb.  able  by  him:  Hawley  ▼.  Bibb,  69  Ala. 

38,  41;  Rawdon  ▼.  Shadwell,  Amb.  52;  bat  see  Harvey  v.  MerrOl,  ISiO 

269;  Thomas  v.  Cronise,  16  Ohio,  54;  Mass.  1;  15  Am.  St  Rep.  159.] 
Cowles  V.  Ragnet,  14  Ohio,  38,  55;        *  See   Adams's    Equity,    360,    361, 

Adams  v.  Gay,  19  Vt  358;  Spanlding  362  (m.  p.  175),  where  this  doctrine  is 

▼.  Preston,  21  Vt  9;  50  Am.  Deo.  68;  expressly  stated.    Jndse   Story  also 

Gotwalt  V.  Neal,  25  Md.  434;  Adams  lays  down  the  same  rule  in  the  most 

▼.  Barrett  5  Ga.  404;  Pope  v.  Chafee,  positive  manner:  £q.  Jar.,  seo.  303; 

14  Rich.  Eq.  69;  Paine  v.  France,  26  lUwden    t.    Shadwell*    Ambw    269;. 
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§  939*  Other  Illegal  Contracts. — I  have  already,  in 
the  former  volume,  stated  and  illustrated  the  general 
rules  which  determine  when  relief  will  or  will  not  be 
given  in  cases  of  ordinary  illegal  contracts.  Without 
repeating  what  was  there  said,  I  purpose  to  explain  the 
meaning  and  effect  of  the  three  maxims  which  limit  the 
exercise  of  the  equitable  jurisdiction,  and  to  ascertain 
and  formulate,  if  possible,  such  conclusions  as  shall  be 
sustained  both  by  principle  and  by  authority.^  These 
maxims  are,  Ex  turpi  eausa  non  oritur  actio,  In  pari  delicto 
melior  est  conditio  possidentis,  or  In  pari  delicto  melior  est 
conditio  defendentis.    What  is  meant  by  the  ''condition'' 

Woodroffe  ▼.  Farnliaiiiy  2  Vera.  291.  it  was  held  that  a  oonrt  of  equity  may 

In  Lord  Portarlington  ▼.  Soalby,  8  enjoin  a  jndgment  reoovered  at  law 

MvlneftK.  104,  the  plaintiff  had  given  on  a  gamin||  oontraot.    Thii  decision 

a  bill  of  exchange  for  money  lost  in  neoeasarily  mvolves   the  whole  doo- 

gaming,  which  had  been  transferred  trine.    If   the  creditor   may  be   re- 

to  the  defendant  under  each  circnm-  strained  from  enforcing  a  jndffment, 

stanoet  that  he  was  not  a  bona  JStU  he  may  certainly  be  restramed  from 

holder  without  notice.  Plaintiff  sought  proceeding  upon  the  contract  to  obtain 

to  have  the  bill  surrendered  and  can*  a  jnd^ent;  and  if  the  remedy  of  in- 

celed  and  the  defendant  enjoined  from  junction  is  conceded,  the  jurisdiction 

negotiating  it  and  suing  on  it  at  law.  to  order  a  surrender  and  cancellation 

The  lord  chancellor  held  that  the  juris-  cannot  be  consistently  denied,    When- 

diction  was  settled  beyond  a  doubt,  ever  the  loser's  contract  is  no  longer 

that  the  plaintiff  was  entitled  to  main*  executory,  but  he  has  performed  it  oy 

tain  the  suits  end  he  continued  an  in-  convening  land  or  other  property,  the 

junction  which  had  been  granted.    In  case  is  entirely  different;  to  relieve 

Wynne  ▼•  Callander,  1  Buss.  293, 296,  him  would  be  a  violation  of  the  gen- 

297,  plaintiff  lost  monev  at  play  to  de-  eral  maxim.    A  cancellation  of   the 

fendant,  and  gave  bills  of  exchange  conveyance  is  then  properly  denied: 

therefor;  when  they  fell  due  he  re-  Cowles  ▼.  Baguet,  14  Ohio,  8S,  65; 

newed  them  by  giving  others  in  their  Thomas  v«  Cronise,  16  Ohio,  64.    If 

Elaoe.    He  brought  a  suit  to  have  the  in  these  or  other  cases  courts  have 

htter  securities  surrendered  and  can-  gone  farther,  and  held  that  equity  has 

celed.    The  master  of  rolls  granted  no  power  to  cancel  an  executory  gaming 

the  relief  as  asked,   and  the  exist-  security,  they  have  clearly  misappre* 

enee  of  the  jurisdiction  was  hardly  bended  and   misapplied  the  general 

denied  by  counsel,  and  was  regarded  maxim,  and  have  reached  a  conclusion 

by  the  court  as  unquestionable.    The  opposed  to  authority  as  well  as  to 

master  of  rolls  expressly  declared  the  principle.     Of    course,   the  equitable 

plaintiff  jxtr^icqMrrimiitif,  and  for  that  jurisdiction  to  grant  the  affirmative 

reason,  and  because  of  his  delay  in  relief  of  cancellation  will  not  be  eserr- 

suing,  refused  to  give  him  costs.    In  deed  whenever  the  losing  party  might 

Osbiudiston  ▼•  Simpson,  13  Sim.  613,  have  a  perfect,  certain,  and  adequate 

securities  given  by  the  plaintiff  in  a  remedy  at  law  by  way  of  defense;  it 

gaming  transaction  were  decreed  to  be  is    therefore    peculiarly    appropriate 

given  np  and  canceled,  the  vice-chan-  when  the  gaming  securities  consist  ol 

cellor    treating  the    jurisdiction    as  negotiable  instruments.    It  has  not| 

firmly  settled.     See  also  Chapin   v.  however,  been   entirely  confined   tt 

Dake,  67  111.  296;  11  Am.  Rep*  16;  that  species  of  securities. 
[Tantum  v.  Arnold,  42  N.  J.  Bq.  63.]        ^  8§  401,  402,  403,  and  notes. 
In  Skipwith  v.  Scrother,  3  KancC  214, 
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of  the  possessor,  or  the  defendanti  which  is  so  much 
"better" — or,  as  the  maxim  sometimes  reads,  "stronger" 
(potior)  —  that  it  will  not  be  disturbed  ?    Plainly,  it  is  not 
the  condition  merely  of  an  executory  contract  having  been 
made  and  subsisting  between  the  parties;  the  maxim  does 
not  refer  to  the  condition  of  the  executory  contract  which 
has  been  entered  into  remaining  unaltered  and  unmo- 
lested; otherwise  the  setting  up  the  illegality  as  a  defense 
would  be  prohibited,  for  it  would  directly  violate  the 
maxim.    The  defense  is  always  allowed,  and  this  necessa- 
rily disturbs  the  condition  of  the  contract.    The  "  condi- 
tion "  referred  to  in  the  maxim  is  clearly  the  condition  of 
the  parties  with  respect  to  their  property  rights  created  by 
or  resulting  from  the  contract.    If  the  contract  is  still  ex- 
ecutory, the  promisor  is  left  undisturbed  in  the  possession 
of  the  money  or  other  property  which  he  agreed  to  pay 
or  transfer;  if  the  contract  has  been  executed,  the  prom- 
isee is  left  undisturbed  in  the  possession  of  the  money  or 
other  property  which  has  been  paid  or  conveyed  to  him. 
This  is  the  true  meaning  of  the  maxim,  and  it  involves 
no  requirement  that  the  contract,  as  a  7n&re  executory  in- 
etrument,  should  remain  unmolested;  it  deals  solely  with 
the  rights  flowing,  or  which  would  flow,  from  the  agree- 
ment.   The  form,  therefore,  which  correctly  expresses 
the  thought  is,  Melior  est  conditio  possidentis;  ^*  defender 
tis  "  is  appropriate  only  when  regarded  as  equivalent  to 
possidentis.    The  foregoing  analysis  is  not  a  mere  verbal 
discussion.     Upon  the  true  signification  given  to"con- 
dition,"  in  the  maxim,  depends  to  a  great  extent  the 
doctrine  concerning  affirmative  equitable  relief  against 
illegal  contracts. 

§  940.  In  Pari  Delicto  —  General  Rules.  —  The  proposi- 
tion  is  universal  that  no  action  arises,  in  equity  or  at 
law,  from  an  illegal  contract;  no  suit  can  be  maintained 
for  its  specific  performance,  or  to  recover  the  property 
agreed  to  be  sold  or  delivered,  or  the  money  agreed  to  be 
paid,  or  damages  for  its  violation.     The  rule  has  some- 
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times  been  laid  down  as  though  it  were  equally  universal, 
that  where  the  parties  are  in  pari  delicto,  no  affirmative 
relief  of  any  kind  will  be  given  to  one  against  the  other. 
This  doctrine,  though  true  in  the  main,  is  subject  to  limi- 
tations and  exceptions  which  it  is  the  special  object  of  the 
present  inquiry  to  determine.*  As  applications  of  this 
principle,  the  following  rules  may  be  regarded  as  settled, 
where  the  parties  are  in  pari  delicto:  If  the  contract  has 
been  voluntarily  executed  and  performed,  a  court  of 
equity  will  not,  in  the  absence  of  controlling  motives  of 
public  policy  to  the  contrary,  grant  its  aid  by  decreeing  a 
recovery  back  of  the  money  paid  or  property  delivered,  or 
a  cancellation  of  the  conveyance  or  transfer.*  As  long 
as  the  contract  is  executory,  it  cannot  be  enforced  in  any 
kind  of  action  brought  directly  upon  it;  the  illegality  con- 
stitutes an  absolute  defense.*    As  an  application  of  the 

>  Bosanqnett  v.  Dashwood,  Cm,  t.  Irwin  ▼.  Williar,  110  U.  S.  510;  Gibba 

Talb.    88;   Neville   y.    Wilkinson,    1  v.  Baltimore  Gas  Co..  130  N.  Y.  405; 

Brown  Ch.  543.  547;  cited  Jacob,  67;  Leonard  r.  Poole,  114  N.  Y.  371;  11 

Rawden    ▼.     Shadwell.     Anib.    269;  Am.  St.  Rep.  667;  Ellicott  ▼.  Cham- 

Astley  ▼.   Reynolds,  2  Strange,  915;  berlin,  38  N.  J.  Eq.  604;  48  Am.  Rep. 

Smith  T.  Bromley.  2  Doug.  696,  697,  327;  Samuels  ▼.    Oliver,  130  III   73; 

698;  Osborne  V.  Williams,  18  Ves.  379;  Kahn  v.    Welton,   46  Ohio  St.   195; 

St.  John  V.  St.  John,  11  Yes.  526,  535,  Horn  v.  Star  Foundry  Co.,  23  W.  Ya. 

636;   Knowles  v.  Haughton,   11  Yes.  522;  Sparks  ▼.  Sparks,  94  N.  C.  527; 

168;  Rider  v.   Kidder,  10  Yes.    860,  Davis  v.  Sittis,  65  Tex.  497;  Gonld  v. 

366;    Thomson   v.    Thomson,  7  Yes.  Kendall,  15  Neb.  549];  and  see  cases 

470;  East  I.  Ca  v.  Neave.  5  Ves.  173,  under  preceding  paragraphs  eoncem- 

181,  184;  Watts  v.  Brooks,  3  Yes.  612;  ing  various  illegal  contracts. 

Sharp  V.   Taylor,   2  Phill.   Ch.    801;  *  Solinger  v.    Earle,  82  K.  Y.  393, 

Battyv.  Chester,  5  Beav.  103;  Smith  V.  397,  399;  Shaw  v.  Carlile,  9  Heisk. 

White,  L.  R.  1  Eq.   626;  Newby  v.  594;  York  v.  Merritt,  77  N.  C.  213; 

Sharpe,  L.  R.  8  Ch.  Div.  39;  Sykes  v.  [White   v.    EquiUble  Nuptial   Bene- 

Beadon,  L.  R.  llCh.  Div.  170;  Yorkv.  fit    Union,    76  Ala.    251;    62    Am. 

Merriti  77  N.  O.  213;  Shaw  v.  Carlile,  Rep.  325.]    See  also  cases  cited  in  the 

9  Heisk.  594;  Inhabitants  of  Worcester  last  note,  under  the  preceding  para- 

V.  Eaton,  11  Mass.  368,  375-379;  Wells  graphs,   and  anU,  under  §§  401,  402. 

▼.  Smith,  13  Gray,  207;  74  Am.  Dec.  Several  of  the  decisions  referred  to 

631;  Harvey  v.  Yarney,  98  Mass.  118;  were  rendered  in  actionn  at  law;  but 

Harrington  v.  Bigelow,  11  Paige,  349;  as  these  rules  prevail  alike  in  equity 

Sweet    V.     Tinslar,     52    Barb.     271;  and  at  law,  such  cases  are  authori- 

Solinger  v.  Earle,  82  N.  Y.  393;  Mar-  ties. 

latt  V.    Warwick,  19  N.  J.  Eq.  439;  •  Ibid.     There  are  a  few  apparent 

Cutler  V.  Tuttle,  19   N.  Eq.  549,  562;  exceptions  or  limitations.     If   money 

Ownes  V.    Ownes,   23  N.  J.  £q.  60;  has  been  illegally  borrowed  and  used 

Roman  v.  Mali,  42  Md.  513;  Jones  v.  by  a  corporation  with  the  assent  of  ita 

Grorman,  7Ire(l.  Eq.  21;  Logan  v.  Gig-  stockholders,  the  corporation  may  bo 

ley,  1 1   Ga.  243;  Ualt  v.  Jackson,  9  estopped  from  setting  up  the  illegality 

Ga.  151;  Adams  v.  Barrett,  5Ga.  404;  as  a  dofense  to  a  suit  by  the  creditor: 

D'Wolf  V.    Pratt,   42    III.    198  [also  In  re  Cork  etc.  R'y,  L.  R.  4  Ch.  748; 
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same  doctrine  merely  in  a  different  form,  while  the  agree- 
ment is  executory,  courts  of  equity  may  relieve  the  debtor 
or  promising  party  by  ordering  the  written  instrument 
and  other  securities  to  be  surrendered  and  canceled,  and 
by  granting  the  ancillary  remedies  of  injunction,  dis- 
covery, and  the  like.     Whenever  the  circumstances  are 
such  that  the  defensive  remedy  at  law  would  not   be 
equally  certain,  perfect,  and  adequate,  this  jurisdiction 
will  be  exercised.     The  equitable  relief  so  conferred  does 
not  violate  the  general  maxim  concerning  parties  in  pari 
delicto;  on  the  contrary,  it  carries  that  maxim  into  effect. 
It  has  already  been  bhown  that  the  maxim,  rightly  inter- 
preted, does  not  require  the  condition  of  the  parties,  toUh 

In  re  Magdalena  St  Kay.  Co.,  Johni.  g&nt^  bat  in  reality  from  ■ocieiy  — 

690.     [See  also  ante,  S  819.]    Where  the    etate  —  epeaking     through    tiie 

the  contraot  has  been  executed,  the  courts:     See     Holman   v.     Johnson, 

party  in  possession  of  the  proceeds  or  Cowp.  841,  343,  per  Lord  Muufield; 

profits  may  be  anable  to  set  ap  the  Wood   y.    Griffith,    1    Swanst.     43L 

illegality  to  defeat  an  action  for  an  ac-  In    a  suit  for  the   specifio   enforce- 

eonnting,  or  to  recover  the  proceeds,  ment  of  a  contract,  therefore,  if  the 

brought  by  a  third  person  entitled  to  illegality  is  not  alleged,   bot  is  first 

the    money:   Gilliam   v.  Brown,    43  disclosed  by  the  evidence,  the  court 

Miss.  641 ;  Harvey  v.  Varney,  98  Mass.  will  itself  pursue  the  inquiry,    and 

118;  Sykes  v.  Beadon,  L.  R.  11  Ch«  dismiss  the  suit  upon  the  fad  being 

Biv.  170,  193,  197,  per  Jessel,  M.  R.;  established:  Parken  v. Whitby,  Tum.& 

Worthingtonv.  Curtis,  L.  K  1  Ch.  Div.  IL  366;  Evans  v.  Richardson*  3  Her. 

419,  423;  Davies  v.  London  etc.  Co.,  469.     In  respect  to  the  otrtainly  with 

L.  K  8  Ch.  Div.  469,  477;  Thomson  v.  which  the  illegality  must  be  estab- 

Thomson,    7    Ves.    470;    Tenant    ▼.  lished,   in  order  to  be  a  defense  in 

Elliott,  1  Boa.  &  P.  3;  Farmer  v.  Rus-  equitable  suits  on  the  contract,  there 

sell,  1  Bos.  k  P.  296;  Sharp  v.  Taylor,  is  some  discrepancy  of  opinion.     By 

2  PhilL  Ch.  801;  Joy  v.  Campbell,  1  one  theory,  the  agreement  must  ap- 

Schoades  k  L.  328,  339;   MoBlair  v.  pear  with  reasonable  certainty,  to  be 

Gibbes,  17  How.  232,  237;  Brooks  v.  legal;  by  the  other,  the  illegalUy  mutt 

Martin,  2  Wall.  70,  81;  Tracy  v.  Tal-  be  clearly  shown  by  convincing  evi- 

mage,  14  N.  Y.  162;  67  Am.  Dea  132;  dence.      In  Johnson  v.   Shrewsbury 

and  see  ante,  voL  1,  §  403,  and  note.  It  etc  R'y*  3  ]>e  Gex,  M.  k  G.  914,  9^ 

should  be  observed  that  the  defense  of  Knight  Bruce,  L.  J.,  said:  "The  court 

illegality  is  allowed  from  motives  of  must  be  satisfied  that  there  was  not  s 

public  policy,  rather  than  from  a  re*  reasonable  ground  for  contending  thst 

gard  for  the  interests  of  the  objecting  it  [L  e.,  the  contract]  is    illegal  or 

party.     When    a   person,  having  ao-  against  the  policy  of  the  law.'*    In 

tively  participated  in  the  illegal  trans-  Aabin  v.  Holt.  2  Kay  k  J.  66,  70,  Page 

action,  and,  havios  obtained  all  the  Wood  (Lord  Uatherley),  V.  C,  said: 

benefit  of  it  from  tne  other  party,  re-  "  The  agreement  must  be  legal  or  il- 

fuses  to  perform  his  own  executory  un-  legal;  and  it  is  not  within  the  discre- 

dertaking,  and  sets  up  the  illegality  tion  of  the  court  to  refuse  specifio 

as  a  defense,  his  position,  considered  performance    because    an  agreement 

by  itself,  is  unjust,  but  the  law  sustains  sawre  of  illeffality ;  it  must  be  shown 

it  out  of  regard  to   the   ioterests  of  to  be    illegaL"      The   latter  opinion 

society.     The  objection  comes   in  ap-  would  seem,  upon  principle,  to  be  the 

pearance    from    the    individual    liti-  correct  one. 
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respect  to  tJ^  evbeUting  executory  contract^  to  remain  un- 
changed and  undisturbed.  The  remedy  of  cancellation 
or  injunction,  under  the  circumstances,  is  simply  the 
equitable  proceeding  identical  with  the  setting  up  the 
illegality  as  a  defense  to  defeat  a  recovery  at  law,  and 
thus  to  get  rid  of  the  contract  as  a  binding  executory 
obligation.  The  parties  are  left  undisturbed  as  to  their 
property' rights.* 

§  941.  In  Pari  Delicto  —  Limitation  on  the  Oeneral 
Soles.  —  To  the  foregoing  rules  there  is  an  important 
limitation.  Even  where  the  contracting  parties  are  in 
pari  delicto,  the  courts  may  interfere  from  motives  of  pub- 
lic policy.  Whenever  public  policy  is  considered  as  ad- 
vanced by  allowing  either  party  to  sue  for  relief  against 
the  transaction,  then  relief  is  given  to  him.  In  pursu- 
ance of  this  principle,  and  in  compliance  with  the  de- 

^  The  setting  aside  gaming  contracts,  gagor.     [See  also  Booker  v.  Wingo^ 

heretofore    considered,    is  merely    a  29  S.  0. 116;  Foley  v.  Greene,  14  R.  L 

particnlar    instance    of  this    general  618;  51  Am.  Rep.  419.]    It  cannot  be 

mle:  See  anitf  §  938,  and  cases  cited,  denied  that  this  view  has  been  rejected 

Mr.  Adams  lays  down  this  mle  in  the  by  certain  American  cases,  which  seem 

most  poaitiTc  manner.    Speaking  of  to  show  some  misconception  of  the 

iUec^  contracts,  he  says:   "Its  in-  meaning   and   effect  of   the  jB;eneral 

validity  will  be    a   defense  at  law,  maxim.     See   remarks  ante,  in  note 

while   it  remains  nnezecnted;    and,  nnder  §  938;  [Shipley  ▼.  Reasoner,  80 

pari  raHone,  if  its  illegal  character  be  Iowa,   648.]    Where   an   assignment 

not  apparent  on  the  face  of  it^  will  be  was  made  for  an  illegal  purpose,  and 

a  ground  for  cancellation  in  equity.  '*  where  the  purpose  for  whicb  the  as* 

•  •  .  .  So  long  as  the  contract  con-  signment  was  made  is  not  carried  into 

tinues  executory,  the  maxim  of  in  pari  execution,  and  nothing  is  done  under  it, 

ddido  does  not  apply;  for  the  nature  the  mere  intention  to  effect  an  illegal 

of  the  contract  would  be  a  defense  at  object  does  not  deprive  the  assignor 

law,  and  the  decree  of  cancellation  is  of  his  right  to  recover  the  property 

only  an  equitable  mode  of  rendering  back  from  the  assignee  who  has  given 

that    defense    effectual*':    Batty    v.  no  consideration  for  it":    Symes  v. 

Chester,  6  Beav.  103;  W v.  B- ^  Huffhes,  L.  R.  9  £q.  476,  479;  Davies 

^  Beav.  674.    In  such  cases  the  party  v.  Otty,  35  Beav.  208.    In  such  cases 

can  obtain  and  should  ask  nothing  but  equity  will  not  permit  the  assignee  to 

a  mere  cancellation.     If  his  allegations  work  a  fraud  and  retain  the  property 

show  that  he  still  relies  upon  ^e  pro-  himself  by  setting  up  the  statute  of 

visions  of  the  illegal  contract  for  any  frauds  as  a  defense:  Haigh  v.  Kaye, 

relief    growing    out  of    it,    whether  L.  R.   7  Ch.  469;  Lincoln  v.  Wright, 

specific  performance,  reformation,  or  4  De  Gex  &  J.  16.     [In  pursuance  of 

pecuniary  recovery,  the  court  will  re-  the  rule  stated  in  the  text,  equity 

fuse  all  aid:  Batty  v.  Chester,  5  Beav.  may  perpetually  enjoin  suit  upon  an 

103.      In  W V.  B        ,  32  Beav.  illegal  note,  although  the  defense  of 

674,  a  mortgage  given  upon  a  gross-  illegality  could  be  made  in  an  action 

ly    immoral    consideration    was    or-  at   law   upon   the   notes    Booker  t* 

dered     to    be    surrendered   up    and  Wiugo,  29  S.  Ct  116.] 
canceled   at   the  suit   of    the  mort- 
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mands  of  a  high  public  policy,  equity  may  aid  a  party 
equally  guilty  with  his  opponent,  not  only  by  canceling 
and  ordering  the  surrender  of  an  executory  agreement, 
but  even  by  setting  aside  an  executed  contract,  convey- 
ance,  or  transfer,  and  decreeing  the  recovery  back  of  money 
paid  or  property  delivered  in  performance  of  the  agree- 
ment.  The  cases  in  which  this  limitation  may  apply  and 
the  aflSrmative  relief  may  thus  be  granted  include  the 
class  of  contracts  which  are  intrinsically  contrary  to  pub- 
lic policy,  —  contracts  in  which  the  illegality  itself  con- 
sists in  their  opposition  to  public  policy,  and  any  other 
species  of  illegal  contracts  in  which,  from  their  particular 
circumstances,  incidental  and  collateral  motives  of  pubUc 
policy  require  relief.* 

§  942.  Not  in  Pari  Delicto. — Lastly,  when  the  con- 
tract  is  illegal,  so  that  both  parties  are  to  some  extent  in- 
volved in  the  illegality,  —  in  some  degree  affected  with  the 
unlawful  taint,  —  but  are  not  in  pari  delicto^  —  that  is, 
both  have  not,  with  the  same  knowledge,  willingness,  and 
wrongful  intent,  engaged  in  the  transaction,  or  the  un- 
dertakings of  each  are  not  equally  blameworthyi — a  court 
of  equity  may,  in  furtherance  of  justice  and  of  a  sound 
public  policy,  aid  the  one  who  is  comparatively  the  more 
innocent,  and  may  grant  him  full  aflSrmative  relief,  by 
canceling  an  executory  contract,  by  setting  aside  an  exe- 
cuted contract,  conveyance,  or  transfer,  by  recovering 

^  It  ia  not  asserted  that  in  all  oon-  392;  Ooldsmith  ▼.  Baning,  1  Eq.  Ou. 
tracts  which  are  illegal  because  op-  Abr.  89;  Roberts  ▼•  Roberts,  3  P. 
posed  to  public  policy  relief  will  thus  Wms.  66,  74;  Morris  ▼.  Ma(^al]ock,  2 
DC  given  to  a  party  in  Tpari  dtlicio;  but  Eden,  190;  Amb.  432;  Hatch  r.  Hatdi, 
simply  that  in  this  class  of  contracts  9  Ves.  292,  298;  St  John  ▼.  St^  John, 
the  limitotion  finds  its  special  field  of  11  Yes.  626,  535,  686;  Smith  v.  Brom- 
operation.  The  equitable  remedies  of  ley,  cited  2  Doug.  696,  697,  698;  East- 
borrowers  in  usurious  contracts  are  a  abrook  v.  Scott,  3  Yes.  466;  Culling- 
familiar  illustration.  Marriase-brok-  worth  ▼«  Loyd,  2  Bear.  385,  390,  note; 
erage  contracts  are  another,  tne  cases  McNeill  ▼.  Cahill,  2  Blish,  22&\  Bel- 
holding  that  money  paid  in  pursuance  lamy  v.  Bellamy,  6  Fla.  6S^  103; 
of  their  stipulations  may  be  recovered  Weakley  v.  Watkins,  7  Humph.  356; 
back:  Bicynell  v.  Sprye,  1  De  Gex,  M.  and  see  ante^  §  403,  and  note.  [Coz  t. 
ft  G.  660,  679,  per  Knight  Bruce,  Donnelly,  34  Ark.  762;  see,  however, 
L.  J. ;  Benyon  v.  Nettlefold,  3  Macn.  as  to  marriage-brokerage  contracti^ 
ft  G.  94,   102,   103;  Hill  v.  Spencer,  White  v.  Equitable  etc.  Union,  76  Alik 


Amb.   641;  Rider  v.  Kidder,   10  Yes.     251;  52  Am.  Rep.  825.] 
360,  360;  Smith  v.  Bruuing,  2  Yern. 
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back  money  paid  or  property  delivered,  as  the  circum- 
stances of  the  case  shall  require,  and  sometimes  even  by 
sustaining  a  suit  brought  to  enforce  the  contract  itself,  or 
if  this  be  impossible,  by  permitting  him  to  recover  the 
amount  justly  due,  by  means  of  an  appropriate  action  not 
directly  based  upon  the  contract.  Such  an  inequality  of 
condition  exists  so  that  relief  may  be  given  to  the  more 
innocent  party,  in  two  distinct  classes  of  cases:  1.  It 
exists  where  the  contract  is  intrinsically  illegal,  and  is  of 
such  a  nature  that  the  undertakings  or  stipulations  of 
each,  if  considered  by  themselves  alone^  would  show  the  par- 
ties equally  in  fault,  but  there  are  collateral  and  inciden- 
tal circumstances  attending  the  transaction,  and  affecting 
the  relations  of  the  two  parties,  which  render  one  of  them 
comparatively  free  from  fault.  Such  circumstances  are 
imposition,  oppression,  duress,  threats,  undue  influence, 
taking  advantage  of  necessities  or  of  weakness,  and  the 
like,  as  a  means  of  inducing  the  parly  to  enter  into  the 
agreement,  or  of  procuring  him  to  execute  and  perform 
it  after  it  had  been  voluntarily  entered  into.^    2.  The 

>  Some  of  theae  omm  were  deoiBione  While    the    dediian   in    Solinger  v. 

at  law,  bat  thev  are  none  the  len  Earle,  S2  N.  Y.  393,  ie  correct,  the 

anthorities  on  this  point  in  eqnity;  doubt  which  it  suggests  concerning 

Smith   ▼.    Bromley,    2    Dong.    696;  Smith  ▼.  Bromley,.2  Dong.  696,  and 

Browning  ▼.  Morris,  Cowp.  790;  Smith  other  cases  of  the  same  class,  is  nn- 

▼.  Cn£^  ^  Manle  ft  S.  160;  Atkinson  founded.    The  opinion  of  Lord  Mans- 

▼.  Denb^  7  HnrL  k  N.  934;  Bosan>  field  has  been  adopted  and  followed 

2nett  ▼•  Dashwood,  Cas.  t.  Talb.  88,  by  other  courts,  has  been  approved  by 

0,  41;  Osborne  v.  Williams,  18  Ves.  text- writers,  and  is  based  npon  princi- 

379;  Bay  ley  r.  Williams,  4  GifiF.  63S  pie;  it  will  hardly  be  shaken  at  this  day 

(an  agreement  made  in  consequence  of  by  a  dictum.     [See  also  Harrington  v. 

threats  to  prosecnte  the  plaintifiTs  son  Grant,  54  Vl  236;  Anderson  v.  Meri- 

for  forgery  was  canceled);   [followed  deth,  82  Ky.  664;  Harper  ▼.  Harper, 

in  Foley  t.  Greene,  14  R.  L  618;  61  85  Ky.   160;    7  Am.   St.   Rep.   579; 

Am.  Kep.  419;]  Dayies  ▼.  Otty,  86  Davidson  ▼.   Carter,   56    Iowa,    117; 

Beav.  208  (a  conveyance  made  under  0*Gonner  v.  Ward,  60  Miss.  1025  (an 

fear  of  beins  prosecuted  for  bigamy  illegal  conveyance  in  fraud  of  credi- 

was  set  aside  at  the  grantor's  suit);  tors,  made  to  and  at  the  solicitation 

Phalen  v.   Clark,  19  Conn.   421 ;  50  of  one  occupying  a  fiduciary  relation 

Am.  Deo.  253;  Pinckston  v.  Brown,  3  with  the  grantor);  Williams  v.  Collins, 

Jones  Eq.  494;  see  Erie  EV  Co.  v.  67  Iowa,   413  (a   similar  case).      In 

Vanderbflt,   5  Hun,    123.     Smith  ▼.  Haynes  v.  Rudd,  102  N.  Y.  372,  55 

Bromley,  2  Dong.  696,  is  one  of  the  Am.  Rep.  815,  however,  it  was  held 

leading  cases.    The  limitations  which  when  the  element  of  compounding  a 

should  be  placed  npon  this  and  kin-  felony  enters  into  a  contract,  the  par* 

dred  cases  are  well  stated  in   Solin-  ties  are  necessarily  in  pari  delicto,  not- 

ger  V.  Earle,  82  N.  Y.  393,  397,  399.  withstanding  that  the  contract  may 
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condition  also  exists  where,  in  the  absence  of  any  inci- 
dental and  collateral  circamstances,  the  contract  is  illegal, 
but  is  intrinsically  unequal;  is  of  such  a  nature  that  one 
party  is  necessarily  innocent  as  compared  with  the  other; 
the  stipulations,  undertakings,  and  position  of  one  axe 
essentially  less  illegal  and  blameworthy  than  those  of  the 
others.^ 

h«T«  been  proonred  by  fraud,  daren,  not  render  the  oontract  roid  ae  agameft 

or  nndne  inflaenoe.    No  authorities  the  vendor  or  lender,  and  doea  not 

are  cited  in  support  of  this  extreme  preyent   him    from   maintaining     an 

poeition,  and  the  case  appears  to  ^  action  upon  it  to  reoorer  the  purdmsa 

oyerruled  so  far  as  its  deoiiion  was  price  of  the  property  sold  or  s^sreed 

rested  on  this  mund:  Schooner  ▼.  Lis-  to  be  sold,  or  to  reooTer  back  the 

saner,  107  N.  Y.  112;  Adams  T.Nat  money   loaned.     Although    the    pmr- 

Bank,  116  N.  Y.  606;  16  Am.  St.  Rep.  chaser  or  borrower  may  be  eompletelj 

447.1  4n  deUdo,  and  his  own  illegal  purpose 

*  Cases  of  this  dass  must  largely  de«  may  prevent  Idm  from    maintaining 

pend  upon  their  own  particmar  oir-  any  action  on  the  contract^  the  Ten- 

oumstances.   Relief  is  sometimes  ^ven  dor  or  lender  is  not  in  equal  delict, 

even  by  enforcing  the  contract  itself  2.    But  if  the  illegal  purpose  of  the 

directly  or  indirectly:  Osborne  v.  Wil-  purchaser  or  borrower  enters  into  amd 

liams,  IS  Ves.  879;  W v.  B— ,  forma  a  part  qf  Hie  very  contract  itoe(^ — 

32  Beav.  674;  Prescott  v.  Norris,  32  in  other  words,  if  it  ii  etipiUated  as  a 

N.  H.  101 ;  White  v.  Franklin  Bank,  part  of  the  contract  that  the  money 

22  Pick.  181,  186;  Lowell  v.  Boston,  or  property  is  to  be  used  for  an  illeead 

etc  R.  R.,  23  Pick.  24,  32;  34  Am.  purpose;  or  if  the  vendor  or  lender 

Dec  33;  Bellamy  v.  Bellamy,  6  Fla.  parts  with   the   property  or  money 

62,  103;  Poston  v.  Balch,  69  Mc  115;  with  the  express  intention  on  his  own 

Tracy  v.  Talmage,  14  N.  Y.  162,  167,  side  of  having  it  used  for  an  illegal 

67  Am.  Dec  132,  per  Selden,  J. ;  210,  purpose;  or  if  the  vendor  or  lender, 

per  Comstock,  J.,  »-in  whose  opinions  knowinff  of  the  unlawful  purpose  in- 

the  subject  is  discussed  most  ably  and  tended  oy  the   buyer  or   bOTiower, 

exhaustively;  see  also  Curtis  v.  Leav«  does  anything  in  addition  to  the  mere 

itt,  15  N.  Y.  9.  sale  or  loan  to  aid  or  csrry  into  effect 

Under  the  general  doctrine  of  the  that  illegal  purpose, — then  in  either  of 
text,  a  few  more  specific  rules  have  these  cases  the  oontraot  is  illegal  as 
been  settled,  which  I  will  briefly  state  to  both  parties;  both  are  ta  ffori  deHtto, 
It  is  true,  these  rules  have  generally  and  neither  of  them  can  maintain  any 
been  applied  in  actions  at  biw;  but  action  upon  the  oontract^  or  to  obtain 
cases  involving  the  same  questions,  relief  for  its  non>performanoe.  Z. 
and  depending  upon  the  same  princi*  The  first  of  these  propoeitions  is  sub> 
pie,  might  anae  m  equity,  ana  these  ject,  however,  to  the  following  excep- 
rules  and  decisions  would  then  fur*  tions:  If  the  vendor  or  lender  hss 
nish  an  authoritative  guide  for  the  simply  a  knowledge  that  the  pur- 
courts  of  equity.  The  following  prop-  chaser  or  borrower  intends  to  uss 
ositions  determine  when  an  action  the  property  or  money  for  the  pur- 
may  or  may  not  be  maintained  upon  pose  of  committing  some  poeitivs 
the  illegal  contract  itself:  1.  Where  a  crime,  such  mere  knowledge  will  prs« 
contract  of  sale  or  of  lending  is  made,  vent  him  from  recovering  the  price  or 
or  any  other  contract  by  which  money  maintaining  any  action:  Tracy  v. 
^.  or  other  property  is  transferred  or  Talmiuge,  14  N.  Y.  162,  167,  210;  67 
agreed  to  be  transferred,  the  mere  Am.  Dec  132;  Holman  v.  Johnson, 
ibioi«2e(f^e  or  6e/i^of  the  vendor  or  the  Cowp.  341;  Biggs  v.  Lawrence,  3 
lender,  that  the  purchaser  or  borrower  Term  Rep.  454;  Olugas  v.  Penaluna, 
intends  to  pnt  the  money  or  property  4  Term  Rep.  466;  Waymell  v.  Reed, 
thus  acquired  to  some  illegal  use,  does  6  Term  Rep.  599;  Hodgson  t.  Templi^ 
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§  943.  Second.  Ooiutnictive  Fraud  Inferred  from  the 
Condition  and  Hdations  of  the  Immediate  Parties  to  the 
TTransaction.  —  This  division  embraces  those  cases  in 
^hich  a  transaction,  although  it  may  be  perfectly  regular 

S  Tknnt.  181;  Pellecatt  ▼.  Angell,  2  the  illegality  of  the  two  parties  is 

Cromp.  M.  ftlLSll;  Bowryv.  Bennet,  nneqnaL     Although  the    doctrine  of 

1  Camp.  348;  Cheney  v.  Pake,  10  Oill  implied  promises  and  actions  on  im- 

A  J.  11.    Another  groap  of   author*  plied  contracts  belongs  primarily  and 

ities  sustains  the  doctrine  that  if  the  peculiarly  to   the   law,   yet   this   is 

vendor  or  lender  can  he  eonneded  in  chiefly  so  as  it  affects  the  forms  of 

inientUm  with  the  illegal  purpose,  it  is  action  and   rules  of   pleading.    Ez- 

enough  to  defeat  an  action  by  him,  actly  the  same  circumstances  arise  in 

even  though  the  illegal  purpose  is  not  equity,  and  the  granting  of  equitable 

expressly  specified   in  the  contract,  relief  will  then  depend  upon  exactly 

end  although  he  does  not  do  any  act  the  same  principles,  although  under 

in  furtberanoe  of  the  illegsl  purpose  the  equitable  notions  of  remedies  the 

beyond  the  mere  entering  into  the  suit  may  not  be  regarded  or  repre- 

agreemenl   This  is  the  farthest  limit  to  sented    as   based   upon   an   implied 

which  the  cases  go:    Lightfoot  ▼.  Ten-  promise:  See  Jagnes  ▼.  Golightly,  2 

ant,  I  Bos.  k  P.  551;  Cannan  ▼.  Bryce,  3  W.  Black.  1073;  drowning  ▼.  Morris, 

Barn,  ft  Aid.  179;  McKinnell  v.  Robin-  2  Cowp.  790;  Jaques  ▼.  Withy,  1  H. 

son,  3  Mees.  ft  W.  434;  Gaslight  Co.  ▼•  Black.   65;   Williams   ▼.    Hedley,    S 

Turner,  6  Bing.  N.  C.  666;  6  Bing.  East,  461;    Worcester  v.   Eaton,   11 

K.  C.  324;  White  t.  Boss,  3  Cush.  Mass.  368;  White  v.  FrankUn  Bank, 

448.     The  illegal  contract  may  also  22  Pick.  181;  Lowell  ▼.  Boston  etc. 

be  sometimes  enforced  indtredlp,  st  R.  R.,  23  Pick.  24;  34  Am.  Dec  33; 

the  suit  of  the  more  innocent  party.  Atlas  Bank  ▼.  Nahant  Bank,  3  Met. 

by  an  action  not  brousht  upon  the  581;  Mount  y.  Waite,  7  Johns.  434. 

▼ery  eontract  itself.     It  is  a  well-  The  doctrine  finds  one  of  its  most 

setUed  doctrine  with  respect  to  im-  important  applications  in  the  case  of 

plied  oontracts  that  where  an  express  oontracts  of  corporations  which  are 

eontract  does  not  involve  a  mcUum  m  made  illegal  by  their  charters,  or  by 

se,  but  is  made  illegal  solely  by  some  other  statutes,  and  a  fortiori  in  the 

statute,  and  the  parties  are  not,  from  case  of    their   contracts   which    are 

the  nature  of  their  respectiTe  stipula-  merely  v^ra  vires:  Pratt  y.  Short,  79 

tions  or  their  relations,  in  part  de/fCikH  K.   Y.  437,  445-448;    35  Am.   Rep. 

the  more  innocent  one  may  maintain  531;  Tracy  y.  Talmage,  14  N.  Y.  162, 

an  action  upon  implied  contract,  to  167,  210;  67  Am.  Dec.  132  (oyerruling 

recoyer  back  the  consideration,  or  the  Leayitt  ▼•   Palmer,  3  N.  Y.   19,  51 

money  advanced,  or  the  value  of  the  Am.  Dea  833,  and  Talms^e  y.  Pell, 

property,  etc.    Li  such  a  case,  the  less  7  N.  Y.  828);  Curtis  v.  Leayitt^  15 

guilty   party   is    entitled   to   relief,  N.  Y.  9,  97,  per  Comstock,  J.,  and 

whether  the  agreement  has  been  exe-  see  opinion  ofSelden,  J.;  Utica  Ins. 

cuted  on  both  sides,  or  whether  it  be  Co.  v.  Scott,  19  Johns.  1;  Utica  Ins. 

executory  on  the  side  of  the  defend*  Co.  y.  Cadwell,  3  Wend.  296;  Utica 

ant.     What  contracts  are  thus   un*  Ina  Co.  y.  Bloodgood,  4  Wend.  652; 

equal  in  their  illegality,  so  that  the  Bufhlo  City  Bank  y.  Codd,  25  K.  Y. 

doctrine  of  implied  promise  may  be  163-169;    Parker    y.    Rochester,    4 

invoked,  must  depend,  in  great  meas-  Johns.    Ch.    329,    332;    Robinson   y. 

ure,  upon  the  language  of  the  statute  Bland,  2  Burr.   1077.     As  to  agree- 

creating  the  illegality.     It  may  be  ments  uUra  tsrea,  see  Bissell  y.  Mich- 

said,  in  general,  that  if  the  act  pro-  igan   Southern   eto.    R.    R.   Co.,  '22 

hibited  is  in  itself  innocent  or  indif-  N.  Y.  258;  Buffett  y.  Troy  and  Bos-  x 

ferent,   and   the   statute   imposes   a  ton  R.  R«  Co.,  40  N.  Y.  168;  Whit- 

penadty  or  loss  on  one  party  only,  or  ney  Arms  Co.  y.  Barlow,  63  N.  Y. 

addresses  its  prohibitions  and  sane*  62;    20    Am.   Rep.   504;    New  York 

tions  in  consequence  of  a  violation  to  State  L.  ft  T.  Co.  y.  Helmer,  77  N.  Y. 

one  party  only  of  the  contracti  then  64;  Oil  Creek  etc.  R.  R.  Co.  y.  Penn- 
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in  its  external  form,  and  valid  perhaps  by  the  original 
rules   of   the  common  law,  is  impeachable   in  equity 
because  it  lacks  that  absolute  consent  which  is  regarded  as 
essential  by  courts  of  equity.    The  equitable  conception 
of  true  consent  assumes  a  physical  power  of  the  party,  an 
intellectual  and  moral  power,  and  that  he  exercised  these 
powers  freely  and  deliberately.    While  the  execution  of  an 
instrument  in  the  regular  legal  manner  will  undoubtedly, 
in  the  absence  of  all  contrary  evidence,  raise  a  prima  facie 
presumption  that  the  consent  was  present,  the  real  con* 
sent  may   be   prevented  or   destroyed  by  surrounding 
physical   circumstances,  by  the  want  of  intellectual  or 
moral  capacity  in  the  party   himself,  or  by   physical, 
intellectual,  or  moral  force  controlling  the  free  operations 
of  his  own  will.    This  phase  of  so-called  constructive 
fraud  necessarily  involves  a  great  variety  of  instances, 
and  several  degrees  of  invalidity.     It  includes  transac- 
tions absolutely  void  from   complete   incapacity,  others 
which  are  voidable,  and  others  which  are  only  presump- 
tively invalid,  and  which  throw  the  burden  of  proof  upon 
the  parties  claiming  their  benefit  to  overcome  this  pre- 
sumption.*   The  whole  subject  is  therefore  separated  into 

sylvania  Tran«  Co.,  83  Pa.  St.  160;  rior  knowledge  of  the  matter  deriTed 
Darst  T.  Gale,  83  111.  136;  Thompson  from  a  fidaciary  relation,  or  from 
▼.  Lambert,  44  Iowa,  239;  Miners'  OTormastering  inflnenoe,  or  on  the 
Ditch  Co.  V.  2iellerbach  and  Powers,  other  from  weakness,  dependence,  or 
37  Cal.  643;  99  Am.  Dec.  300;  Ex  parte  tmst  justifiably  reposed,  unfair  ad- 
Chippendale,  4  De  Gez,  M.  &  G.  19;  yantage  in  a  transaction  is  rendered 
In  re  National  etc.  Soo.,  L.  R.  6  Ch.  probable,  there  the  burden  is  shifted, 
309;  In  re  Cork  etc.  R'y,  L.  R.  4  Ch.  the  transaction  is  presumed  Toid,  and 
748;  Attorney-Creneral  v.  Great  East-  it  is  incumbent  upon  the  stronger 
em  R'y,  L.  R  11  Ch.  Div.  449,  and  party  to  show  affirmatively  that  no 
cases  cited;  MuUiner  ▼.  Midland  R'y,  deception  was  practiced,  no  undue  in- 
L.  R.  11  Ch.  Div.  611.  fluence  was  used,  and  that  all  was 
'  This  last  group  was  described  in  fair,  open,  volnutary,  and  well  under- 
Cowee  V.  Cornell,  75  N.  Y.  99,  31  Am.  stood.  This  doctrine  is  weU  settled. 
Rep.  428,  by  Hand,  J.:  "It  may  be  And  this  is,  I  think,  the  extent  to 
stated  as  uniTersally  true  that  fraud  which  the  well-considered  cases  go, 
vitiates  all  contracts,  but  as  a  general  and  is  the  scope  of  constructive 
thing  it  is  not  presumed,  but  must  be  fraud."  The  learned  judge  is  clearly 
proved.  Whenever,  however,  the  re-  mistaken  in  the  last  statement,  that 
tations  between  the  contracting  par-  his  description  covers  all  instances  of 
ties  appear  to  be  of  such  a  character  "constructive  fraud";  and,  with  all 
as  to  render  it  certain  that  they  do  deference,  it  seems  to  me  that  he  has 
not  deal  on  terms  of  equality,  but  mingled  together  and  confused  two 
that  either  on  the  one  side  from  supe-  distinct  classes  of   oases,   which  are 
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two  branches:  1.  Transactions  void  or  voidable  with  per- 
sons totally  or  partially  incapacitated;  2.  Transactions 
presumptively  invalid  between  persons  in  fiduciary  rela- 
tions. 

§  944.  1.  Transactioiui  Void  or  Voidable  with  Persona 
Totally  or  Partially  Incapacitated. — The  incapacities  em- 
braced under  this  head  are  either  total  or  partial.  They 
may  be  created  by  the  policy  of  the  law,  such  as  coverture 
and  infancy;  they  may  be  intellectual,  such  as  insanity, 
mental  weakness,  intoxication;  they  may  result  from  ex- 
ternal forces,  physical  or  moral,  such  as  duress,  undue 
influence,  pecuniary  necessity;  or  they  may  inhere  in  the 
very  position  and  circumstances  of  the  parties,  such  as 
sailors,  expectant  heirs,  and  reversioners.  In  several  in- 
stances, which  are  placed  under  this  head  because  they 
are  governed  by  the  same  doctrine  and  rules,  it  must  be 
admitted  that  the  term  **  incapacity ''  can  be  used  only  by 
way  of  analogy.* 

§945.  Ooverture.  —  At  the  common  law,  married 
women  were  without  the  capacity  to  bind  themselves  by 
contract,  and  their  agreements  were,  in  general,  void  in 
equity  as  well  as  at  law.  With  respect  to  their  equitable 
separate  property,  however,  married  women  are  regarded 
by  equity,  independently  of  statutes,  in  many  respects  as 

governed   by   quite   different    rales,  snbjeot  will  become  oonfaeed  and  in* 

namely,  those  in  which,  from  the  re-  accurate. 

lations  of   the  parties,  invalidity  is  '  In  other  words,  there  is  no  tnio 

merel)r  presnmea,  and  the  burden  of  '^incapacity";  the  term  is  applied  only 

proof  is  cast  npon  the  one  benefited  to  these  instances  becaase  the  condi- 

to    oyercome    such    presumption    by  tion  of  the  parties  is  analogous  to  that 

showing    good   faith;    and    those    in  of  persons  who  are  affected  by  some 

which  the  Toidable  character  is  in-  real  incapacity,  and  they  are  all  gov* 

f erred  as  a  conclusion  of  fact,  without  erned  by  the  same  rules.     The  nature 

any    presumption,   from   the    partis  and  extent  of  several  of  the  most  im« 

incapacity  of  one  party,  or  the  over-  portant  incapacities  mentioned  in  this 

mastering    influence   exerted  by  the  division  are  fully  discussed  in  treatises 

other.     In  the  latter  class,  if  the  evi-  upon  contracts  and  upon  persona.     I 

dence  of  the  incapacity  or  unlawful  shall  describe  them  only  so  far  as  may 

influence  is  satisfactory,  the  voidable  be  necessary  to  indicate  the  equitable 

character  of  the  transaction  results  as  rules  concerning  them,  and  to  show 

a  necessary  conclusion;    there  is  no  the  mode  of  exercising  the  equitable 

mere  presumption  to  overcome.     It  is  jurisdiction.     Among  these  are  cover- 

of  great  importance  to  keep  these  two  ture,    infancy,    insanity,    non    compo$ 

classes  distinct;  otherwise  the  whole  mentis,  intoxication,  duress,  eto» 
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though  they  were  single;  they  are  permitted  to  deal  with 
such  estate,  and  to  make  contracts  concerning  it;   and 
such  contracts  are  enforced  by  courts  of  equity  against 
the  property,  though  not  against  the  married  women  per- 
sonally.^   Coverture,  however,  is  no  excuse,  in  equity,  for 
fraud;  in  other  words,  the  fraud  of  a  married  woman  will 
furnish  an  occasion  for  appropriate  equitable  relief,  and 
the  fact  that  the  fraudulent  party  is  a  married  woman 
will  not  prevent  such  relief.*    Infancy:  The  incapacity 
of  infants  to  enter  into  binding  contracts  is  the  same  in 
equity  as  in  law;  but  such  contracts  are  generally  void- 
able only,  and  may  therefore  be  ratified  after  the  infant 
attains  his  majority.     Fraud,  however,  will  prevent  the 
disability  of  infancy  from  being  made  available  in  equity. 
If  an  infant  procures  an  agreement  to  be  made  through 
false  and  fraudulent  representations  that  he  is  of  age,  a 
court  of  equity  will  enforce  his  liability  as  though  he 
were  adult,  and  may  cancel  a  conveyance  or  executed 
contract  obtained  by  fraud.' 

*  Hnlme  r.  Tenant,  1  Brown  Ch.  16;  Schmitheimer  t.  PS—man^  7  Biiaii» 
1  Lead.  Gas.  £q.,  4th  Am.  ed.,  679;  298;  Cnrd  ▼.  Dodds,  6  Bash,  681;  Sez> 
Murray  ▼.  Barlee,  3  Mylne  k  K.  209,  ton  ▼.  Wheaton,  8  Wheat.  229.  Hie 
220;  Johnson  v.  Gallagher,  3  De  6ex,  American  decisions  are  conflicting  on 
7-  &  J*  494.  The  subject  of  married  the  question,  how  far  a  married 
women's  contracts  in  equity  is  treated  woman  is  estopped  by  fraud  firam  sl- 
in  a  subsequent  chapter.  The  mod-  leging  her  coverture.  In  addition  to 
em  leffislation  concerning  married  those  cited  anU,  in  the  section  on  et- 
women^  property  and  contracts  has  toppel  [§  814],  see  Keen  t.  Coleman,  89 
made  great  changes  in  the  rules  which  Pa.  St.  299;  80  Am.  Dec  624;  Qlidden 
oric^inally  previuled  at  law  and  in  v.  Stmpler,  52  Pa.  St.  400;  Bank  of 
et^nity.  An  abstract  of  this  legisla-  United  States  ▼.  Lee,  13  Pet.  107; 
tion  will  be  given  in  the  subsequent  Drake  y.  Glover,  30  Ala.  382. 
chapter  mentioned  aboye.  '  Ez  parte  Unity  Bank,  S  De  Gex  k 

*  The  relief  may  be  defensive,  by  J.  63;  Nelson  v.  Stocker,  4  De  Gex  k 
defeating  a  suit  brought  by  the  mar-  J.  458, 464;  Cory  v.  Gertcken,  2  Madd. 
ried  woman;  or  it  may  be  affirmative,  40;  Wright  v.  Snowe,  2  De  Gex  A  8. 
as  setting  aside  a  fraudulent  convey*  321;  Hannah  v.  Hodgson,  80  Beav.  19, 
ance  or  agreement;  pecuniary  relief  25;  Overton  v.  Banister,  3  Hare,  503; 
would  not  be  given  against  her,  per-  Clarke  v.  Cobley,  2  Cox,  173;  Lem- 
sonally,  on  account  of  her  fraud,  un-  pri^re  ▼.  Lange,  L.  R.  12  Ch.  Div.  675 
less  permitted  by  the  modem  legisla-  (lease  obtained  by  fraud  set  aside); 
tion:  Savage  v.  Foster,  9  Mod.  35;  [Rice  v.  Boyer,  108  Ind.  472;  58  Am. 
Vaughan  v.  Vandersbegen,  2  Drew.  Kep.  61;  Hayesv.  Parker,41  N.  J.  £q. 
363,  379;  Sharpe  v.  Foy,  L.  R.  4  Ch.  632.]  In  Martin  v.  Gale,  L^  R  4  Ch. 
35;  In  re  Lush's  Trusts,  L.  R.  4  Ch.  Div.  428,  a  deed  given  by  an  infant  to 
591;  McHenry  v.  Davies,  L.  R.  10  Eq.  secure  the  repayment  of  money  ad- 
88;  Jones  v.  Kearney,  1  Dni.  k  War.  vanced  for  necessaries  was  held  void* 
134;  Hobday  v.  Peters,  28  Beav.  354;  able,  although  he  was  liable  for  tbt 
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§  946.  Insanity.  —  In  general,,  a  lunatic,  idiot,  or  per- 
son completely  non  compos  mentis  is  incapable  of  giving 
WL  true  consent  in  equity,  as  at  law;  his  conveyance  or 
contract  is  invalid,  and  will  generally  be  set  aside.^  While 
this  rule  is  generally  true,  the  mere  fact  that  a  party  to  an 
agreement  was  a  lunatic  will  not  operate  as  a  defense  to 
its  enforcement,  or  as  ground  for  its  cancellation.  A 
contract  executed  or  executory  made  with  a  lunatic  in 
good  faith,  without  any  advantage  taken  of  his  position, 
and  for  his  own  benefit,  is  valid  both  in  equity  and  at  law.' 
And  where  a  conveyance  or  contract  is  made  in  ignorance 
of  the  insanity,  with  no  advantage  taken,  and  with  perfect 
good  faith,  a  court  of  equity  will  not  set  it  aside,  if  the 
parties  cannot  be  restored  to  their  original  position,  and 
injustice  would  be  done.'  The  conveyance  or  agreement 
of  a  monomaniac  will  be  defeated  or  set  aside,  if  it  is  the 

money  aotaalhr  loaned;  and  see  Ex  grantor's  lanaov,  aa  against  a  &ona./{(i< 

parte  Taylor,  8  De  Gez,  M.  ft  G.  254.  purchaser:    Ashcraft  v.  De  Armond, 

An  infant  may  be  estopped  from  as-  44  Iowa,  229.     [Bat  see  Hull  y.  Lonth, 

sertinff  his  title,  when  he  has  in  ten-  109  Ind.  315;  58  Am.  Rep.  405;  Gray 

tionally  concealed  it:  Savage  V.  Foster,  t.  Tnrley,  110  Ind.  254. J    Seyeral  of 

9  Mod.  35.  these  cases  hold  that  the  deeds  of  In* 

^  Manning  v.  Gill,  L.  R.  13  Eq.  485;  natios  are  voidable  only,  and  not  void; 

Price  V.  Berrington,  3  Macn.  AG.  486;  Freed  v.  Brown,  65  IncL  310;  [Odom 

Gibson  v.  Soper,  6  Gray,  279;  66  Am.  v.  Riddick,  104  N.  O.  515;   17  Am. 

Dec  414;  Arnold  v.   Kichmond  Iron  St.  Rep.  686.     Held  void  in  Rogers  v. 

Works,  1  Gray,  434;  AUis  v.  Billings,  Blaokwell,  49  Mich.  192;  RannelU  v. 

e  Met.  415;  39  Am.  Dec  744;  Howe  Gemer,  80  Mo.  474;  Harris  v.  Harris, 

T.  Howe,  99  Mass.  88;   Ingraham  v.  64  Gal.  108.] 

Baldwin,  9  N.  T.  45;  Reals  v.  See,  10        *  Ex  parte  Hall,  7  Ves.   261,   264; 

Fa.  St  56;  49  Am.   Dec.  573;  Ben-  Selby  v.  Jackson,  6  Beav.  192,  204; 

sell  T.  Chancellor,  6  Whart.  371,376;  Nelson  v.   Duncombe,   9  Beav.   211; 

84  Am.  Dec.  561;  Ballard  v.McKenna,  Snook  v.  Watts,  11   Beav.   105;  Sted- 

4  Rich.  Eq.  358;  Frazer  v.  Fraser,  2  man  v.  Hart,  Kay,  607;  Fitzgerald  v. 

DeL  Gh.  260;  Breckenridge  v.  Ormsby,  Reed,  9  Smedes  ft  M.  94;  [Rhodes  v. 

1  J.  J.  Marsh.  236;  19  Am.  Dec  71;  Rhodes,  44  Oh.  Div.  94.] 
Ashcraft  v.  De  Armond,  44  Iowa,  229;        •  Niell  v.  Morley,  9  Ves.  478,  482; 

Knelcamp  t.  Ridding,  31  Wis.  503;  Sergeson  v.  Scaly,  2  Atk.  412;  Price 

[Brigham  t.  Fayerweather,  144  Mass.  v.    JBerrington,   3  Macn.    ft  G.   486; 

50;  Crawford  v.  Scovell,  94  Pa.   St.  Manbv  v.  Bewicke,  3   Kay  ft  J.  342; 

40;   Penington  v.  Thompson,   5  DeL  Campbell  v.  Hooper,  3  Smale  ft  G. 

Ch.  328;  Ricketts  v.  Jollifif,  62  Miss.  153;  Williams  v.  Wentworth,  5  Beav. 

440;  Ravnett  v.  Balnss,  54  Mich.  469;  3*25;  Jacobs  v.  Richards,  18  Beav.  300; 

Warfield  v.  Warfield,  76  Iowa,  633.]  Yanger  v.  Skinner,  14  N.  J.  Eq.  389; 

As  to  defense  of  the  mortgagor's  In-  Carr  v.  Holliday,  5  Ired.  Eq.  167;  [Ab- 

nacy  set  np  in  a  foreclosure  suit,  and  bott  v.  Creal,  56  Iowa,  175;  Gribben 

the  right  to  have  the  issue  tried  at  v.  Maxwell,  34  Kan.  8;  55  Am.  Rep. 

law,  see  Jacobs  v.  Richards,  5  De  Gex,  233.]    For  an  exception,  see  Elliot  ▼• 

M  ft  G.  55.     A  conveyance  will  not  Ince,  7  De  Gex,  M.  ft  G.  47flu 
Km  set  aside,  on  the  ground  of  the 
2  Eq.  JuB.~ai 
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result  of  his  insane  delusion.^  The  nature  and  extent  of 
mental  capacity  and  incapacity  are  the  same  at  law  and 
in  equity.* 

§  947.  Mental  Weakness. — It  is  well  settled  that  there 
may  be  a  condition  of  extreme  mental  weakness  and  loss 
of  memory,  either  congenital,  or  resulting  from  old  age, 
sickness,  or  other  cause,  and  not  being  either  idiocy  or 
lunacy,  which  will,  without  any  other  incidenU  or  aceom* 
panying  circumstances,  of  itself  destroy  the  person's  testa- 
mentary capacity,  and  a  fortiori  be  ground  for  defeating 
or  setting  aside  his  agreements  and  conveyances.'    It  is 

>  There  haa  been  aoine  discrepancy  roy,  3  P.  Wma.  130;  Manby  ▼.  Ba- 
among  the  decisions  on  this  subject,  wicke,  3  Kay  ft  J.  342. 
A  few  English  cases,  adopting  a  snp-  '  It  is  nndonbtedly  difficult  to  forma* 
posed  medical  theory  that  there  is  no  late  any  rule  for  determining  the 
such  condition  as  monomania,  hold  amount  of  this  mental  weakness.  The 
that  a  person  laboring  under  any  sin*  following  has  been  adopted  by  the 
gle  insane  delusion  is  to  be  regarded  hishest  authority,  and  is  dearly  justs 
as  wholly  insane,  and  his  contracts  as  "Had  the  testator  a  disposing  mem* 
therefore  voidable.  The  latest  decis*  ory?  |Was  he  able,  without  promptiii|^ 
ions  lay  down  the  rule  as  given  in  the  to  recollect  the  property  he  was  about 
text,  and  also  its  converse,  —  that  a  to  bequeath,  the  manner  of  distribnt- 
conveyance  or  agreement  which  does  ing  it,  and  the  objects  of  his  bonntyt 
not  appear  to  be  the  result  of  the  de-  To  sum  up  the  whole  in  the  most  sim« 
lusion  is  valid  and  binding:  Jenkins  v.  pie  and  intelligible  form.  Were  his 
Morris,  L.  R.  14  Ch.  Div.  674,  follow-  mind  and  memory  sufficiently  sound 
ing  Banks  v.  Goodfellow,  L.  R.  5  Q.  to  enable  him  to  know  and  to  under- 
B.  549,  and  Boughton  v.  Knight,  L.  R.  stand  the  business  in  which  he  was 
3  P.  &  M.  64,  and  Smee  v.  Smee,  49  engaged  at  the  time  when  h^  executed 
L.  J.  P.  &  M.  8,  and  overruling  Waring  the  will?"  If  any  of  these  questions 
V.  Waring,  6  Moore  P.  C.  C.  341,  and  must  be  answered  in  the  negative^  if 
Smith  V.  Tebbetts,  H  R.  1  P.  ft  M.  398.  such  an  amount  of  mind  and  memory 
The  case  of  Jenkins  v.  Morris,  L.  R.  14  does  not  exist,  then  there  is  no  test»> 
Ch.  Div.  674,  decided  by  the  vice-chan-  mentary  capacity:  Den  ex  dem.  St^ 
cellor  and  the  court  of  appeal,  is  a  full  vens  v.  Vancleve,  4  Wash.  C.  C.  26S; 
discussion  of  the  subject  and  very  re-  267,  268;  Harrison  v.  Rowan,  3  Wash, 
markable  in  its  facts.  See  also  Greagh  C.  G.  580,  585,  586;  Parish  Will  GasSi 
V.  Blood,  2  Jones  ft  L.  509;  Dew  v.  25  N.  Y.  9,  and  cases  cited;  [Gamp- 
Clarke,  5  RusB.  163,  167;  Steed  v.  bell  v.  Campbell,  130  HI  466.]  The 
Galley,  1  Keen,  620;  Boyce  v.  Smith,  same  rule  applies  to  conveyances  and 
9  Gratt.  704;  60  Am.  Dec.  313.  The  other  agreements  inter  vmoa:  Ball  v. 
same  rule  has  been  applied  in  this  Mannin,  3  Bligh,  N.  S.,  1;  Coleman  v. 
country  to  wills:  Seamen's  F.  Soc.  v.  Frazer,  3  Bush,  300;  Shaw  v.  Dixon,  6 
Hopper,  33  N.  Y.  619;  Clapp  v.  Fnl-  Bush,  644;  Shakespeare  v.  Markham, 
lerton,  34  N.  Y.  190;  90  Am.  Dec  72  N.  Y.  400;  [King  v.  Davis,  60  Vt 
681;  Thompson  V.  Thompson,  21  Barb.  502.]  Undoubtedly  the  line  is  very 
107;  Stanton  v.  Wetherwax,  16  Barb,  difficult  to  draw  between  thiseztrems 
259;  Lathropv.  Am.  Bd.  of  For.  Miss.,  condition  of  mental  weakness  and 
67  Barb.  590;  Mill's  Appeal,  44  Conn,  actual  lunacy  on  one  side,  and  mert 
484;  [Riggs  v.  Am.  Tract.  Soc.,  95  N.  weak-mindedness  on  the  other;  eedi 
Y.  503.]  caso  must  largely  depend  upon  its  own 

>  Bennett  v.  Vade,  2  Atk.  324,  327,  facts;  and  eome  of  the  early  cases  re* 

per  Lord  Hardwicke;  Osmond  v.  Fitz-  fused  to  lay  down  any  rule:  O&aumA 
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equally  certain  that  mere  weak-mindedness,  whether  nat- 
ural or  produced  by  old  age,  sickness,  or  other  infirmity, 
anaccompanied  by  any  other  inequitable  incidents,  if  the 
person  has  sufficient  intelligence  to  understand  the  nature 
of  the  transaction,  and  is  left  to  act  upon  his  own  free 
will,  is  not  a  sufficient  ground  to  defeat  the  enforcement 
of  an  executory  contract,  or  to  set  aside  an  executed  agree* 
ment  or  conveyance.*  If,  as  is  frequently  if  not  generally 
the  case,  the  mental  weakness  and  failure  of  memory  are 
accompanied  by  other  inequitable  incidents,  and  are  taken 
undue  advantage  of  through  their  means,  equity  not  only 
may  but  will  interpose  with  defensive  or  affirmative  re- 
lief.'   Finally,  in  a  case  of  real  mental  weakness,  a  pre- 

▼.  Fitsroy,  8  P.  Wma.  129;  Bennett  t.  99,  100;  31  Am.  Rep.  428;  Paine  ▼• 
Vade,  9  Mod.  312,  315;  BeU  V.Howard,  Roberts,  82  N.  C.  451;  Wellemin  v. 
9  Mod.  302;  Manby  v.  Bewicke,  3  Kay  Dunn,  93  111.  511 ;  Beverley  v.  Walden, 
ft  J.  342;  Harrod  v.  Harrod,  1  Kay  ft  20  Gratt  147;  Mann  v.  Betterly,  21 
J.  4,  7;  Hndson  V.  Beanchamp,  3  Bligh,  Vt.  326;  Howe  v.  Howe,  99  Mass.  88; 
20,  note;  Addis  v.  Campbell,  4  Beav.  Ex  parte  Allen,  15  Mass.  58;  Stiner  v, 
401;  Longmate  v.  Ledger,  2  GifF.  157,  Stiner,  58  Barb.  643;  Hyer  v.  Little, 
163;  Jackson  v.  King,  4  Cow.  207;  15  20  N.  J.  fiq.  443;  Locear  v.  Shields,  23 
Am.  Dec  354;  Clarke  v.  Sawyer,  3  N.  J.  £q.  509;  Aiman  v.  Stont,  42 
Sand.  Ch.  351, 357.  Notwithstanding  Pa.  St.  114;  Dean  v.  Fuller,  40  Pa.  St 
the  difficulty,  there  is  certainly  such  a  St  474;  Graham  v.  Pancoast,  31  Pa.  St. 
condition  of  mental  weakness  and  want  89;  Nace  v.  Boyer,  31  Pa.  St.  99;  Greer 
of  memory,  which  of  itself,  withont  v.  Greers,  9  Gratt.  330,  332;  Rippy  v. 
any  undue  influence,  unfairness,  or  Gant,  4  Ired.  £q.  543;  Thomas  v. 
oUier  incident,  will  be  ground  for  the  Sheppard,  2  McCord  Ea.  36;  16  Am. 
interposition  of  equity  and  its  relief,  Dec  632;  Oldham  ▼•  Oldham,  5  Jones 
either  defensive  or  affirmative:  See  £q.  89;  Graham  v.  Little,  3  Jones  £q. 
cases  in  next  two  notes.  152;  Long  v.  Lons,  9  Md.  348;  Prewitt 
'  If  a  court  can  see  that  there  were  v.  Coopwood,  30  Miss.  369;  Killian  v. 
no  inequitable  incidents,  such  as  nn«  Badgett,  27  Ark.  166;  Darnell  v.  Row- 
due  influence,  great  ignorance  and  land,  30  Ind.  342;  Wray  v.  Wray,  32 
want  of  advice^  very  inadequate  price,  Ind.  126;  Grati  v.  Cohen,  11  How.  1, 
and  the  like,  it  will  not  interfere  19;  Harding  v.  Handy,  11  Wheat.  103; 
merely  because  one  party  possessed  [Dundee  Chemical  Works  v.  Connor, 
very  much  less  intelligence  than  the  46  N.  J.  E!q.  576;  Reeve  v.  Bonwill, 
other,  nor  because  the  transaction  is  5  Del.  Ch.  1;  Wise  v.  Schwatzwelder, 
not  one  which  the  court  in  all  respects  54  Md.  292;-  Kimball  v.  Cuddy,  117 
approves:  Ball  v.  Mannin,  3  Bliffh,  N.  Dl.  213;  Burt  v.  Quisenberry,  132  HI. 
S..  1;  Osmond  v.  Fitsroy,  3  P.  Wms.  385;  McCoy  v.  Whitehouse,  30  Kan. 
129;  Lewis  v.  Pead,  1  Yes.  19;  Pratt  433;  Beville  v.  Jones,  74  Tez.  148.] 
V.  Barker,  1  Sim.  1;  4  Russ.  507;  '  Where  mental  weakness,  not  of  it> 
Clark  T.  Malpas,  31  Beav.  80;  Pri-  self  sufficient  to  destroy  capacity,  is 
deaux  v.  Lonsdale,  1  De  Gez,  J.  ft  S.  accompanied  by  undue  influence,  in- 
433;  Harrison  v.  Guest,  6  De  Gez,  M.  adequacy  of  price,  taking  advantage 
ft  G.  424;  8  H.  L.  Cas.  481;  Stone  v.  of  pecuniary  necessities,  ignorance  and 
Wilbem,  83  HL  105;  Pickerell  v.  want  of  advice,  misrepresentations  or 
Morss,  97  HI.  220;  Graham  v.  Castor,  concealments,  and  the  like,  a  contract 
65  Ind.  559;  Mulloy  v.  Ingalls,  4  Neb.  or  conveyance  procured  by  their  com- 
115;  Cowee  v.  Cornell,  75  N.  Y.  91,  bined  means  will  be  defeated  or  set 
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BUmption  arises  against  the  validity  of  the  transaction, 
and  the  harden  of  proof  rests  upon  the  party  claiming 
the  henefit  of  the  conveyance  or  contract  to  show  its 
perfect  fairness  and  the  capacity  of  the  other  party .^ 

§  948.  Persons  in  Vincnlis.  —  Analogous  to  the  condi- 
tion of  mental  weakness  is  that  of  pecuniary  or  other 
necessity  and  distress.  Whenever  one  person  is  in  the 
power  of  another,  so  that  a  free  exercise  of  his  judgment 
and  will  would  he  impossible,  or  eyen  difficult,  and 
whenever  a  person  is  in  pecuniary  necessity  and  dis- 
tress, so  that  he  would  be  likely  to  make  any  undue 
sacrifice,  and  advantage  is  taken  of  such  condition  to 
obtain  from  him  a  conveyance  or  contract  which  is  un- 
fair, made  upon  an  inadequate  consideration,  and  the 
like,  even  though  there  be  no  actual  duress  or  threats, 

Mide;  it !«  not  a  aimplo  preromption  Rep.  578;  Kelly  t.  Smith,  73  Wia.  19U 

of  iiiTaliditj  which  thai  ariBee,  bat  Wuliams  ▼.  Williams,  63  Md.  371  (a 

the  preen mption    has  become  estab-  remarkable  case);  Richards  t.  DoODerr 

lished.     Of  coarse,  in  the  vast  major.  72  Cal.  207.] 

ity  of  instances,  the  mental  weakness        '  Longmate  ▼.  Ledger,  2  Otff.  157,. 

is  wronght  apon  through  such  inequi-  164;  Kempson  ▼.  A8hbee,L.  R.  lOCh. 

table  instrumentalities,  in  order  to  ob-  15;  Harrison  v.  Guest,  6  De  Gez,  M. 

tain  a  contract  or  conveyanee  for  an  AG.  424;  8  H.  L.  Gas.  481;  Shake* 

inadequate    consideration:    Hnguenin  speare    ▼.  Markham,  72  N.  T.  400; 

v.  Baseley,  14  Ves.  273;  Boyse  ▼.  Ross-  Cowee  v.  Cornell,  75  N.  Y.  91.  99, 100; 

borough,  6  U.  L.  Gas.  2;  Nottidge  v.  31  Am.  Rep.  428;  Graves  y.  White,  4 

Prince,  2  Glff.  246;  Baker  v.  Monk,  33  Bazt.  38;  Bogie  v.  Bogie,  41  Wis.  209; 

Beay.  419;  Harrison  y.  Guest»  6  De  Galpin  y.  Wilson,  40  Iowa,  90;  War- 

Gez,  M.  ft  G.  424;  8  H.  L.  Gas.  481;  temberg  y.   Spiegel.   31    Mich.    400; 

Moore  ▼.  Moore,  56  Cal.  89;  Poston  y.  Whelan  y.  Whelan,  3  Cow.  537;  Brioe 

Balch,  69  Mo.  115;  White  y.  White,  y.  Brioe,  5  Barb.  533,  549;  Highberger 

89  HL  460;  Waddell  y.  Lanier,  62  Ala.  y.  Stiffler,  21  Md.  33S;  83  Am.  De& 

347;  Allore  v.  Jewell,  94  U.  S.  506;  Bo-  693;  MarshaU  v.  Billingsly,  7  Ind.  250; 

fie  v.  Bogie,  41  Wis.  209;  Bainter  y.  Martin  y.  Martin,  1  Heisk.  644,  653; 
ults,  15  Kan.  323;  Harris  y.  Wams-  AUore  y.  Jewell,  94  U.  a  606;  [Wil- 
ley,  41  Iowa,  671;  Mead  y.  Coombs,  kinson  y.  Sherman,  45  N.  J.  £q.  421; 
26  N.  J.  Eq.  173;  Lavette  y.  Sage,  29  Jones  y.  Thompson,  6  DeL  Ch.  374; 
Conn.  577;  Whelan  y.  Whelan,  3  Cow.  Crawford  y.  Hoeft,  58  Mich.  1;  Gates 
537;  Hutchinson  y.  Tindall,  3  N.  J.  v.  Comett,  72  Mich.  420;  Sands  y. 
Eq.  357;  Hetrick's  Appeal,  58  Pa.  St.  Sands,  112  HL  225;  Dickson  y.  Kem- 
477;  Brady's  Appeal,  66  Pa.  St.  277;  pinsky,  96  Mo.  252.]  The  whole  sub- 
Hunt  y.  Moore,  2  Pa.  St.  105;  High-  ]ect  of  weakness  of  mind  is  practically 
berger  y.  Stiffler,  21  Md.  338;  83  Am.  inydyed  with  undue  influence.  See 
Dee.  593;  Brogden  y.  Walker,  2  Har.  Hugueniny.  Baaeley,  2  Lead.  C^  Eq., 
ft  J.  285;  Maddoz  y.  Simmons,  31  Ga.  4th  Am.  ed.,  1156^  1174»  1192»  1242, 
512;  Rnmph  y.  Abercrombie,  12  Ala.  for  a  discussion  in  the  editor's  notes. 
64;  Hill  y.  McLaurin,  28  Miss.  288;  Many  cases  partly  tutninff  upon  men- 
Tracey  y.  Sacket,  1  Ohio  St.  64;  59  tal  weakness  will  be  founa  under  the 
Am.  Dea  610;  Harding  v.  Handy,  11  succeeding  paragraphs  of  this  snbdiyif 
Wheat  103;  [Kilgore  y.  Cross,  1  Fed.  ion. 
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-equity  may  relieve  defensively  or  aflSrmatively.*    Personi 
UliUrate  or  ignorant:    By  the   same    analogy ,  where  a 
person  is  illiterate  or  ignorant  of  the  nature  and  extent 
of  his  own  rights,  or  ignorant  of  the  nature  of  the  trans- 
action in  which  he  is  engaging,  and  acts  without  pro- 
fessional or  other  advice,  and  advantage  is  taken  of  his 
condition  to  obtain  a  conveyance  or  contract  upon  an 
inadequate  consideration,  or  otherwise  unfair,  equity  will 
relieve  by  setting  it  aside  or  defeating  its  enforcement. 
The  relief  is  granted  on  the  ground  that  there  was  not 
an  intelligent  and  free  consent;   if  the  circumstances 
show  such  consent,  equity  will  not  interfere.' 

>  Relief  will  be  granted  in  eiich  72;  [Whittet  ▼.  Bnih,  40  Ch.  Div.  812 
ceaes  with  great  cantion.  If  it  ap-  (purchase  of  reTersion  from  poor  and 
pears  that,  notwithstanding  his  ne-  ignorant  man;  see  poei,  §  9SS).]  Re- 
oeasitons  condition«  the  party  acted  lief  ii  granted  in  this  case  alto  with 
knowingly  and  intelligently,  with  a  the  greatest  cantion.  Courts  of  eqnity 
fnil  comprehenston  of  the  situation,  have  not  in  England,  and  much  less  in 
of  bis  own  acts,  and  of  their  conse-  this  country,  adopted  a  rule  that  a  con* 
quences,  and  no  undue  pressure  was  Teyanoe  or  contract  cannot  be  valid 
used,  equity  will  not  interpose,  even  unless  made  with  professional  advice: 
though  the  consideration  is  inade*  Lightfoot  v.  Heron,  3  Tounffe  k  O. 
quate:  See  ojile,  paragraphs  on  in-  5S6;  Haberdashers'  Co.  v.  iBaao,  8 
adeqnanoy  of  consideration.  A  pre-  Jnr.,  N.  8.,  611.  In  applying  the 
sumption  of  invalidity  arises  from  the  rules  contained  in  the  above  para- 
eircumatances,  but  that  presumption  graph  and  in  the  preceding  one,  it 
nuw  be  overcome:  Johnson  v.  Nott,  should  be  remembered  that  in  all  of 
1  Yem.  271;  Kemeys  v.  Hansard,  them  the  special  circumstances — men- 
Coop.  126;  Williams  v.  Bayley,  Ia  R.  tal  weakness,  necessities,  ignorance, 
1  H.  L.  200,  218;  Gould  v.  Okeden,  4  etc. — are  assumed  to  show  the  ab- 
Brown  Pari.  C.  198;  Farmer  v.  Farmer,  sence  of  a  free  consent,  a  free  act  of 
1  H.  L.  Cas.  724;  Boyse  v.  Rossbor-  the  wilL  The  mere  fact,  therefore, 
ough,  6  H.  L.  Cas.  2;  Hetrick's  Ap-  that  a  party  was  very  old,  or  illiter- 
peal,  58  Pa.  St.  477;  Blackwilder  v.  ate,  or  sick,  or  in  pecuniary  necessity, 
Ix>veless,  21  iUa.  871;  Neilson  v.  Mo-  will  not  invalidate  a  transaction,  or  be 
Donald,  6  Johns.  Ch.  201;  French  ▼.  aground  for  setting  aside  or  defeating 
Shoemaker,  14  Wall.  314;  and  see  2  a  contract,  even  though  made  upon  an 
Lead.  Cas.  £q.,  4th  Am.  ed.,  1230;  inadequate  consideration  and  without 
[also  Buford  v.  Louisville  etc.  R  R  advice,  provided  the  evidence  shows 
Co.,  82  Ky.  286;  Brown  v.  Hall,  14  that  he  was  competent  to  form  an  in- 
R.  I.  249;  51  Am.  Rep.  875.]  dependent  judgment,  that  he  really 

*  Stanley  v.  Robinson,  1  Russ.  ft  M.  knew  the  nature  and  effect  of    the 

527;  Helsham  v.  Langley,  1  Younge  transaction  in  which  he  was  engaged, 

ft  C.  Ch.  175;  Baker  v.  Monk,  4  De  and  acted  in  it  intelligently  and  delib- 

Oez,  J.  ft  S.  388;  Clark  v.  Malpas,  4  erately.     To  impeach  such  a  transao- 

De  QeXf  F.  ft  J.   401;    Harrison  v.  tion  requires  proof  of  actual  fraud  or         \^ 

Guest,  6  De  Gex,   M.   ft  G.  424;  8  coercion.     Courts  do  not  set  aside  con-         \ 

H.  L.  Cas.  481;  Lyons  v.  Van  Riper,  veyancesand  contracts  simply  because 

26  N.  J.  Eq.  337;  Connelly  v.  Fisher,  the  judges  may  regard  them  unfavor- 

3  Tenn.  Ch.  382;    Hawkins  v.  Haw-  ably:  Lewis  v.  Peaid,  1  Ves.  19;  Har- 

kins,  50  Cal.  558;  Fish  v.  Leser,  69  IlL  risen  v.  Guest,  6  De  Gex,  M.  ft.  G. 

394;  Gasque  ▼.  Small.  2  Strob.  £q.  424:  8  H.  L.   Cas.  481;  McNeill  r. 
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§  949.  Intoxication.  —  Intoxication  which  merely  ex* 
hilarates,  and  does  not  materially  affect  the  understand- 
ing and  the  will,  does  not  constitute  a  defense  to  the 
enforcement  of  an  executory  agreement,  and  mnch  less 
is  it  any  ground  for  affirmative  relief.^  An  intoxication 
which  is  absolute  and  complete,  so  that  the  party  is  for 
the  time  entirely  deprived  of  the  use  of  his  reason,  and 
is  wholly  unable  to  comprehend  the  nature  of  the  trans- 
action and  of  his  own  acts,  is  a  sufficient  ground  for  set- 
ting aside  or  granting  other  appropriate  affirmative  relief 
against  a  conveyance  or  contract  made  while  in  that  con- 
dition, even  in  the  absence  of  any  fraud,  procurement,  or 
undue  advantage  by  the  other  party.*  Where  the  intoxi- 
cation is  not  thus  absolute  and  complete,  but  is  still  suffi- 
cient to  materially  affect  and  interfere  with  the  person's 
reason,  judgment,  and  will,  but  is  not  procured  nor  taken 
advantage  of  unfairly  by  the  other  party,  the  doctrine  is 
settled  that  a  court  of  equity  will  not  interfere  in  behalf 
of  either  of  the  parties  to  a  contract  which  is  made  while 
one  of  them  is  in  such  a  condition.'    Finally,  although 

Cahill,  2  Bligh,  228;  Carton  ▼.  Bel-  nnless  it  was  accompanied  by  condnct 
worthy,  3  H.  JL  Cas.  742;  Hunter  v.  positively  inequitable  of  the  other 
Atkins,  3  Mylne  ft  K.  113;  Pratt  v.  party.  The  role  seems  now  to  be  set- 
Barker,  1  Sim.  1 ;  Price  v.  Price,  1  De  tied,  howeyer,  as  stated  in  the  text: 
6ez,  M.  &.  G.  308;  Hovenden  t.  Lord  Cooke  ▼.  Clay  worth,  18  Ves.  12; 
Annesley,  2  Schoales  k  L.  607,  639;  Shackelton  v.  Sebree,  86  DL  616; 
Murray  v.  Palmer,  2  Schoales  ft  L.  Johnson  v.  Phifer,  6  Neb.  401;  Bateau. 
474,  486;  Cooke  v,  Lamotte,  16  Beav.  Ball,  72  HI.  108;  Prentice  ▼.  Achom, 
234;  Ramsbottom  ▼.  Parker,  6  Madd.  2  Paige,  30;  Hntohinson  ▼.  Brown,  1 
6;  Cowee  v.  Cornell,  76  N.  T.  91,  99,  Clarke  Ch.  408;  Crane  y.  Conklin,  1  N. 
100;  31  Am.  Bep.  428.  J.  Eq.  346;  22  Am.  Deo.  619;  Wiggles- 

^  Lightfoot  V.  Heron,  3  Yonnffe  ft  C.  worth  y.   Steers,    1   Hen.   ft   M.  70; 

686;  Shaw  y.  Thackrah,  1  Smale  ft  G.  8  Am.  Deo.  602;  French  y.  Freach, 

637;  Cavender  y.  Waddingham,  6  Mo.  8  Ohio,  214;  31  Am.  Dea  441;  Phil- 

App.   457;  Shackelton  y.  Sebree,  86  lips  y.  Moore,  11  Mo.  600.    If  a  person 

111.  616;  [Thaokerah  v.  Haas,  119  U.  S.  is  thus  completely  intoxicated,  a  party 

501;  Watson  y.  Doyle,  130  III.   416.  openly  deslin^    with    him    most^  <i 

An  habitual  drunkard  is  not  neces-  course,    perceiye    his    condition;    it 

sarily  an  incompetent  person:    Van  would  seem  that  the  party  knowingly 

Wyck   V.    Brasher,    81    N.    Y.   260;  taking   the   conyeyance  or    contiact 

Wright  y.   Fisher,   65  Mich.  275;   8  under  these  circnmstancds  was  neces* 

Am.  St.  Bep.  886;  Ralston  y.  Turpin,  sarily  chargeable  with  inequitable  ooa- 

25  Fed.  Bep.  18.]  duct 

'  There  are  some  early  dicta  that  '  The  court  will  not  specifically  en- 
equity  would  neyer  grant  affirmative  force  an  executory  contract  agaiost 
relief  to  a  party  on  the  ground  of  his  the  intoxicated  party  at  the  sait  of 
own  intoxication,  however  complete,  the  other,  nor  wdl  it  set  aside  a  ooo- 
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the  intoxication  was  only  partial,  if  the  other  party  pro- 
duced it  by  his  contrivance,  and  then  took  advantage  of 
it,  or  made  it  the  opportunity  for  acts  of  imposition,  un- 
fairness, and  a  fortiori  fraud,  equity  will  grant  full  af- 
firmative thereof.' 

§  950.  Duress.  —  Whenever  a  conveyance  or  contract 
is  obtained  by  actual  duress,  equity  will  grant  relief,  de- 
fensively or  aflBrmatively,  by  cancellation,  injunction,  or 
otherwise,  as  the  circumstances  may  require.  In  deter- 
mining what  constitutes  duress,  —  what  force  or  threats, 
—  equity  follows  the  law.  Courts  of  equity  undoubtedly 
grant  relief  in  many  classes  of  instances  where  there  is  no 
legal  duress,  and  where  the  wronged  party  would  perhaps 
be  remediless  at  the  common  law,  but  these  cases  prop- 
erly belong  to  the  head  of  "undue  influence."' 

T«7ftiiC6  or  contract  at  the  niit  of  the  Eq. '  128;    Freeman    ▼.    Dwiffcrins,    2 

intoxicated  party  or  his  representa-  Jones  £q.  162;  Qriffith  v.  Fred.  Co. 

tiTea;    the  parties   are  left  to  their  Bank,   6  Gill  ft  J.  424;  Phillips   v. 

remedies  at  law.     This  mle  is  an  ap-  Moore,  11  Mo.  600.    The  case  of  Pit- 

plioation  of  the  maxim  in  pari  delicto,  tenger  v.  Pittenger,  3  N.  J.  Eq.  166, 

etc. :  Johnson  ▼.  Medlioott,  3  P.  Wms.  contains    dicta   conflicting   with    the 

131,  note;  Cory  ▼.  Cory,  1  Ves.  Sr.  19;  coarse  of  authority.     Courts  of  equity 

Cooke    V.   Clay  worth,    18    Ves.    12;  are  extremely  eantions   in    granting 

Bay  ▼.   Barwick,    I   Yes.   ft  B.   195;  any  relief  on  the  ^onnd  of  intoxica- 

Shackelton  ▼.   Sebree,    86    111.    616;  tion,  and  they  will  seldom  give  the 

Schramm    ▼.  O'Connor,   98  111.   639;  remedy  of  cancellation,  unless  there 

Johnson  ▼.  Phifer,  6  Neb.  401;  Bates  was  conduct   plainly  inequitable  by 

T.  Ball,  72  m.    108;  Lavette  v.  Sage,  the  other  party;  to  do  so  would  re- 

29  Conn.  577;  Maxwell  y.  Pittenger,  quire  a  very  strong  case  in  which  the 

8  N.  J.  Bq.  156;  Selah  v,  Selah,  23  evidence  was  most  convincing.     £x« 

N.  J.  Eq.  185;  Clifton  v.  Davis,  1  Pars,  perience  shows  that  a  man  may  be 

Cba.  3  l;Tu  trill  V.  Fa  trill,  5  Jones  Eq.  very  much  intoxicated  and    still  be 

61;  Morrison  v.  McLeod,  2  Dev.  ft  a.  shrewd,  hard  in  driving  a  bargain,  and 

Bq.  221;  Harbison  v.  Lemon,  3  Black  f.  in  every  way  competent  to  mana(;e  his 

51 ;  23  Am.  Dec  376;  Dunn  v.  Amos,  own  business:  See  Schramm  v.  O'Con- 

14  Wis.  106,  and  cases  in  next  note.  nor,  98  Ul.  539. 

>  Cory  V.  Cory,  1  Ves.  Sr.  19;  Cooke  *  Nicholls  v.  NichoUs,  1  Atk.  409; 

▼.  Clayworth,  18  Ves.  12;  Say  v.  Bar-  Roy  v.  Duke  of  Beauford,  2  Atk.  190; 

wick,  1  Ves.  ft  B.  195;  Butler  v.  MuU  Thornhill  v.  Evans,  2  Atk.  330;  Hawes 

vihill,    1    BUgh,    137;    Lightfoot    v.  v.  Wyatt»  3  BrowneCh.  156;  Evans  v. 

Heron,  3  Younge  ft  C.  586;  Shaw  v.  Llewellin,  1  Cox,  333,  340;  Lamplngh 

Thackray,  1   Smale  ft  G.  537;  Nagle  v.  Lumplugh,  1  Dick.  411;  Talleyrand 

▼.   Riylor,  3  Dru.  ft  War.  60;  Addis  ▼.  Boulanger,  3  Ves.  447;  Underbill  ▼. 

T.  Campbell,  4  Beav.  401;  Martin  ▼.  Horwood,  10  Ves.  209,  219;  Pickett  ▼. 

Pycroft,  2  De  Gex,  M.  ft  G.  785,  800;    Loggon,  14  Vea.   215;    Peel   v.  ^ 

0  Connor  v.  Rempt,  29  N.  J.  Eq.  156;  16  Ves.  157;  Middleton  v.  Middleton, 

Crane  v.  Conklin,  1  N.  J.  Eq.  346;  22  1  Jacob  ft  W.  94;  Gubbins  v.  Creed,  2 

Am,   Dec.  519;  Prentice  v.    Achorn,  SchoalesftL.  214;  Williams  v.  Bayley, 

2  Paige,  30;  Lavette  v.  Sage,  29  Conn.  L.  R.  1  H.  L.  200;  Reed  v.  Exom,  84 

577;  Calloway  v.  WiiherspooOy  6  Ired.  N.  C.  430;  Sharon  v*  Gager,  46  Conn. 
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§  951.    Undue  Influence.  —  Where  there  is  no  coercion 
amounting  to  duress,  but  a  transaction  is  the  result  of  a 


189;  8inf(er  Mfg.  Co.  ▼.  Rawson,  60  Barb.  602;   Mayhew  ▼.  Phoeai: 

Iowa,  6.34;  Tharman  ▼.  Bart,  63  IlL  Co.,  23  Mich.  106;  Dixon  ▼. 

129;   Harshaw  v.    Dobson,  64  K.   C.  22  N.   J.  Eq.  91;   Seymoar  ir. 

384;  Jones  ▼.  Bridge,  2  Sweeny,  431;  cott,  69  Me.  376;  Fulton  v. 

IPatterson  ▼.  Gibson,  81  Ga.  802;  12  63  N.  C.  393  (duress  after  a  contract  » 

Am.  St.  Rep.  366;  Goodrich  v.  Shaw,  made  is  not  ground  for  relief);  [Bar- 

72  Mich.  109;  Hullhorst  ▼.  Scharner,  rett  v.  Weber,  125  N.  Y.  18;  WtLauv, 

14   Neb.    67.]     Acknowledgments   of  Coe,  31  Fed.  Rep.  369;    Prichard  ▼. 

deeds  by  married  woman  obtained  by  Sharp,  51  Mich.  432;  San  ford  v.  Soro- 

dnress:  Iionden  r.  Blythe,  16  Pa.  St.  borger,  26  Neb.  295;  Cooper  ▼.  Cham- 

632;  65  Am.  Dec.  627;  Miohener  ▼.  berlin,  78   Cal.  450,  and  cases  cited 

Carender,  38  Pa.  St.  334,  337;  80  Am.  (threats  of  tax  collector  to  sell  prop- 

Dea  486;  McCandless  v.  Engle,  61  Pil  erty  for  a  void  tax  do  not  constitute 

St.  309.     It  is  sometimes  difficult  to  duress);  Dear  ▼.  Varnum,  80  CaL  Sd. 

determine  whether  the  controlling  in-  Relief  not  granted  against  a  bona  Jide 

flnenoe  amounts  to  actual,  physical,  or  purchaser:    Fairbanks  ▼.    Snow,   145 

moral   coercion:  See  Ramsbottom  ▼•  Mass.  163;  1  Am.  St.  Rep.  446;  Moog 

Parker,  6  Madd.  6;  Middle  ton  r.  Sber*  t.  Strang,  69  Ala.  98;  Vandeaye  v. 

bnme,    4    Younxe   ft    C.    368,    389;  Wilson,  73  Ala.  387;  Wood  ▼.  Craft, 

Rhodes  v.  Bate,  L.  R.  1  Ch.  262.    In  85  Ala.  260;  Gardner  ▼.  Case,  119  Ind. 

determining  what  constitutes  duress,  494.] 

equity  adopts  the  legal  definition  and        In  the  proposed  Civil  Code  of  Nev 

rules:  Miller  t.  Miller,  68  Pa.  St.  486;  York    the  following    definitions  are 

MoLin  y.    Marshall,    1    Heisk.   678.  given  of  duress  and  menace,  which 

Lawful   arrest   or   imprisonment,   or  have  been  adopted  by  the  Civil  Code 

prosecution  of  the  party  himself,  or  of  California: 

threats  of  such  lawful  arrest,  impris-        N.  Y,  (Ho,  Code,  see.  754;  CaL  Ck. 

onment,    prosecution,     or    litigation  Cocf e,  sec.  1669: '"  Duress  consists  in, 

directed  against  the  party  himself,  do  —1.    Unlawful    confinement   of   the 

not  constitute  duress;  the  same  is  true  person  of  the  party,  or  of  the  hnsbaad 

of    many  others  species  of   threats,  or  wife  of  such  party,  or  of  an  anees* 

Threats  of  prosecution,  etc.,  against  a  tor,  descendant,  or  aidopted  child  of 

near  relative  of  the  party  who  executes  such  party,  husband,  or  wife  ";  eiUng 

a  contract  in  consequence  thereof  majf  Foshay  v.  Ferguson,  6  Hill,  154;  Bates 

be  duress:  fSchoener  v.  Lissauer,  107  v.  Butler,  46  Me.  387:  Eadie  v.  Slim- 

N.  Y.  112;  Adams  v.  Irving  National  mon,  26  N.  Y.  9;  82  Am.  Dec  395; 

Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  McClintick  v.  Cummins,  3  McLean, 

447;  Foley  v.  Greene,  14  R.  L  618;  51  168.     "2.   Unlawful  detention  of  the 

Am.  Rep.  419;  Swint  v.  Carr,  76  Gil  property  of  any  such  person"  (oon* 

322;  2  Am.  St  Rep.  44;  Coffman  v.  ceded  to  be  contrary  to  the  weisht  of 

Lookout  Bank,  6  Lea,  232;  40  Am.  authority).     "3.   Confinement  of  sndi 

Rep.    31;    First    National    Bank    v.  person,  lawful  in  form,  but  frandn* 

Bryan,  62  Iowa,  42.]  In  the  following  lently  obtained,  or  fraudulently  made^ 
cases  there  was  held  to  be  no  duress:    unjustly  harassing  or  oppressive";  cit^ 

Wright  v.  Remington,  41  N.  J.  L.  48;  ing  Strong  v.  Grannie,  26  Barb.  122; 

32  Am.  Rep.  180  (threats  of   a  bus-  Richardson  v.  Duncan,  3  N.  H.  606; 

band  to  kill  himself  if  his  wife  did  not  Watkins  v.  Baird,  6  Maes.  51 1 ;  4  Aul 

sign  his  note  as  a  surety);  Heaps  v.  Dec.    170;    Severance  v.   Kimball,  8 

Dunham.    95    111.   583;    Cotnpton  v.  N.  H.  386. 

Banker  Hill  Bank,  96  111.  301;  36  Am.  N.  Y.  Civ.  Code,  see.  765;  CaL  Ckk 
Rep.  147;  Saiillie  v.  Titus,  32  N.  J.  Code,  sec  1570:  "  Menace  consists  in 
Eq.  51;  State  V.  Harney,  67  Miss.  863;  a  threat,  —  1.  Of  such  dureas  as  is 
Tooker  v.  Sloan,  30  N.  J.  Eq.  394;  specified  in  subdivisions  one  and 
Fogg  V.  Union  Bank,  4  Baxt.  530;  three  of  the  last  section";  citieg 
Landa  v.  Obert,  45  Tex.  539;  Davis  Eadie  v.  Slimmon,  26  N.  Y.  9;  82  Am. 
V.  Luster,  64  Mo.  43;  Plant  v.  Gunn,  Dec.  395;  Whitefield  v.  Longfellow, 
2  Woods,  372;  Smith  v.  Rowley,  66    13  Me.  146.     *'2.   Or  of  unlawful  and 
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moral,  sociali  or  domestic  force  exerted  upon  a  party, 
controlling  the  free  action  of  his  will  and  preventing  any 
"true  coDsent,  equity  may  relieve  against  the  transaction, 
on  the  ground  of  undue  influence,  even  though  there  may 
l>e  no  invalidity  at  law.    In  the  vast  majority  of  instances, 
ixndue  influence  naturally  has  a  field  to  work  upon  in  the 
condition  or  circumstances  of  the  person  influenced,  which 
render  him  peculiarly  susceptible  and  yielding,  —  his  de- 
pendent or  fiduciary  relation  towards  the  one  exerting  the 
influence,  his  mental  or  physical  weakness,  his  pecuniary 
necessities,  his  ignorance,  lack  of  advice,  and  the  like. 
All  these  circumstances,  however,  are  incidental,  and  not 
essential.    Where  an  antecedent  fiduciary  relation  exists, 
a  court  of  equity  will  presume  confidence  placed  and  in* 
fluence  exerted;  where  there  is  no  such  fiduciary  relation, 
the  confidence  and  influence  must  be  proved  by  satis- 
factory extrinsic  evidence;  the  rules  of  equity  and  the 
remedies  which  it  bestows  are  exactly  the  same  in  each 
of  these  two  cases.     The  doctrine  of  equity  concerning 
undue  influence  is  very  broad,  and  is  based  upon  prin- 
ciples of  the  highest  morality.     It  reaches  every  case,  and 
grants  reliof  ''where  influence  is  acquired  and  abused,  or 
where  confidence  is  reposed  and  betrayed.'^  ^,   It  is  spe- 

▼ioUnt  injury  to  the  person  or  prop-  oonveyanoe  or  a^eement  most  be  that 

erty  of  aay  snch  person  as  is  specified  of  the  party  himself;  his  own  volun- 

in  the  last  section;  or  3.  Of  injury  to  tary  disposition.      If  such  influence 

the  character  of  any  such   person."  be  exerted  upon  him,  such  mental. 

This  last  subdivision  is  conceded  to  be  moral,  or  physical  coercion  employed 

new  legislation.  towards  him,  that  the  act  is  not  really 

>  Smith  V.  Kay,  7  H.  L.  Gas.  750,  his  own,  but  is  another's,  then  it  is 

779,  per  Lord  Kingsdown;  Hosuenin  voidable.     But  within  this  limit  there 

V.  Baseley,  14  Ves.  273;  2  Lead.  Cas.  is  no  objection  to  argument,  persua- 

Eq.,  note  of  Eng.   ed.,    1156,    1174*  sion,   or  even  influence,   brought  to 

1176, 1189-1191 ;  note  of  Am.  ed.,  1 192-  bear  upon  a  party,  provided  his  mind 

1215.     The  subject  of  undue  influence  is  able  to  act  and  is  left  free  to  decide 

is  intimately  connected  with  that  of  and  act  upon  the  considerations  which 

fiduciary  relations;    particular    illus-  are  addressed  to  it,  so  that  the  agree- 

trations  will  be  given  in  the  next  sue-  meat  is  really  his  own  voluntary  act. 

ceeding  subdivision.     It  is  impossible  Still,  persuasions  and  other  such  con- 

to  formulate  a  single  definition  which  duct  by  the  one  benefited  are  always 

shall  embrace  all   forms  and  phases  looked  upon  as  suspicious;  they  throw 

of  undue  influence;   each   case  must  upon  him  the  burJen  of  showing  that 

largely  depend  upon  its  own  circum-  the   other  party   acted   freely.      The 

stances.     The  following  propositions,  question  frequently  arises  on  the  pro- 

however,  embody  the  doctrine.     The  bate  of  wills.     In  Hsil  v.  Hall,   37 


§  951                            EQUITY   JUBISPBUDBNCB.  1370 

cially  active  and  searching  in  dealing  with  gifts,  but  is 

applied,  when  necessary,  to  conveyauces,  contracts  exec- 
utory and  executed,  and  wills. 

L.  J.P.&M.40;  L.R.lP.ftM.i81,  Lontdale,  1  De  G«x,  J.  ft  S.  433;  In  n 

Mr.  Jnstioe  Wild*  laid  down  the  rnlos  Metcalfe's  Trnsts,  2  De  Oez,  J.  ft  & 

in  a  moit  admirable  manner  which  ap-  122;  Toker  ▼.  Toker,  3  De  Gex,  J.  ft 

ply  to  the  execntion  of  inatmmenti  S.  487;  Skottowe  v.  Williams.  3  De 

tfittfrvtweaswellaetowiUs:  '* To  make  Gez,  F.  ft  J.  536;  Tomson  ▼.  Judge.  3 

a  good  will,  a  man  mnst  be  a  free  agent,  Drew.   386;    Broun  y.   Kennedy,   33 

bat  all  inflaenoes  are  not  nnlawfuL  Beay.  133;  floghton  t.  Hoghton,   15 

Persoasion  appeals  to  the  affections  BeaT.  278;  Cooke  v.  Lamotte.  15  ^sav. 

or  ties  of  kindred,  to  a  sentiment  of  234;  Camborne  ▼.  Barsham,  2  Beav.  76; 

gratitude  for  past  senrioes  or  pity  for  Lyon  ▼.  Home,  L.  R.  6  £q.  655  (a 

future  destitution,  or  the  like.    These  striking  case);  Baker  ▼.  Loader,  L.  R. 

are  all  legitimate,  and  may  be  fairly  16  Eq.  49:  Everitt  v.  Byeritt,  L.  R.  10 

grossed  on  a  testator.  On'  the  other  Eq.  406;  Rhodes  ▼.  Bate,  L.  R.  1  Gh. 
and,  pressure  of  whatever  eharaoter,  252;  Turnery.  Collins,  L.  R.  7  Oh.  329; 
whether  acting  on  the  fears  or  the  Ellis  ▼.  Barker,  L.R.  7  Oh.  104;  Moxom 
hopes,  if  so  exerted  as  to  oyerpower  y.  Payne,  L.  R.  8  Gh.  881;  Kempeon 
the  Volition  without  oonyinoing  the  y.  Ashbee,  L.  R.  10  Oh.  15;  Fnlhamy. 
judgment,^  U  a  species  of  restraint  McCarthy,  1  H.  L.  Oas.  703;  Sayo^  y. 
under  which  no  yalid  will  can  be  ELing,  5  H.  L.  Oas.  627;  Smith  y.  &ay, 
made.  Importunity  or  threats  such  7  H.  L.  Oas.  750;  Dalton  y.  Dalton,  14 
as  the  testator  has  not  the  courage  to  Key.  419;  Moore  y.  Moore,  56  OaL  89; 
resist;  moral  oommand  asserted,  and  Biglow  y.  Leabo,  8  Or.  147;  Waddell 
yielded  to  for  the  sake  of  peace  and  y.  Lanier,  62  Ala.  347;  Muloek  y. 
quiet,  or  of  escaping  from  distress  of  Mulook,  31  N.  J.  Eq.  694;  Thomtoo 
mind  or  social  discomforts  —  these,  if  y.  Ogden,  32  N.  J.  Eq.  723;  MiUer  y. 
carried  to  a  degree  in  which  the  free  Simonds,  5  Mo.  App.  33;  Grayes  y. 
play  of  the  testator's  judgment,  die-  White,  4  Bazt.  38;  Leighton  y.  Orr, 
cretion,  or  wishes  is  oyerborne,  will  44  Iowa,  679  (a  yery  instmctiye  ea»e); 
constitute  undue  influence,  though  no  Davis  y.  Dunne,  46  Iowa,  684;  Ban- 
force  is  either  used  or  threatened,  ken  y.  Patton,  65  Mo.  378;  Bivins  y. 
In  a  word,  a  testator  may  be  led,  not  Jarnigan,  3  Baxt  2S2;  Bailey  y. 
driyen,  and  his  will  must  be  the  off-  Woodbury,  50  Vt.  166;  Yard  y. 
spring  of  his  own  volition,  and  not  Yard,  27  K.  J.  Eq.  114;  Itossy.  Rosa, 
that  of  another.**  See  also,  illustrat-  6  Hun,  80;  Bailey  y.  Litten,  52  AU. 
ing  undue  influence  in  obtaining  wills,  282;  Mead  y.  Coombs,  26  N.  J.  Eq. 
where  the  will  was  held  invalid,  173;  Lyons  v.  Van  Riper,  26  N.  J.  Eq. 
Parish  WiU  Case,  25  N.  Y.  9;  Tyler  337;  Brock  y.  Barnes,  40  Barb.  521; 
y.  Gardiner,  35  N.  Y.  559;  CbrUty  v.  Wistar's  Appeal,  54  Pa.  8t  60;  Green- 
Clarke,  45  Barb.  529;  [Cherbonnier  y.  field's  Estate,  14  Pa.  St.  489,  507; 
Evitts,  56  Md.  276;  Hartman  v.  Strick-  Todd  y.  Grove,  33  Md.  188;  Turner  y. 
ler,  82  Va.  225];  where  the  will  was  Turner,  44  Mo.  535;  Taylor  y.  Taylor, 
sustained:  Gardiner  y.  Gardiner,  34  8  How.  183;  fAIdridgey.  Aldridge,  120 
N.  Y.  166;  Horn  y.  PuUmann,  72  N.  Y.  614;  Rau  y.  Von  ZedlitK,  132 
N.  Y.  268;  Meeker  y.  Meeker,  75  III.  Mass.  164;  Uaydook  y.  Haydock,  33 
260;  Barnes  v.  Barnes,  66  Me.  286;  N.  J.  Eq.  494;  Graham  v.  Bureh.  44 
(Mackall  v.  Mackall,  135  U.  S.  171;  Minn.  33;  Fitch  y.  Reiser,  79  Iowa, 
Herflter  y.  Herster,  122  Pa.  St.  239;  9  34;  Mnnson  y.  Carter,  19  Neb.  29*'^; 
Am.  St.  Rep.  95;  Carter  v.  Carter,  82  Hansen  v.  Berthelsen,  19  Neb.  433; 
Va.  624.]  Williams  y.  Williams,  63  Md.  371.] 
The  following  cases  are  illustrations  In  the  following  cases  it  was  held 
of  undue  influence  in  other  transac-  there  was  no  undue  influence:  Pains 
tions:  Dent  v.  Bennett,  4  Mylue  ft  C.  y.  Roberts,  82  N.  O.  451 ;  McClure  v. 
269;  Billaffe  v.  Southee,  9  Hare,  534,  Lewis,  4  Mo.  App.  554;  Crowe  y. 
640;  Beanland  y.  Bradley,  2  Sniale  ft  Peters,  63  Mo.  429;  Hollocher  v.  Hoi* 
G.  339;  Wric(hty.  Vanderplank,  8  De  locher,  62  Mo.  267  (an  instructivs 
Gex,  M.  ft  G.  133,  137;  Prideaux  v.  case,  showing  what  kind  of  iullueuos 
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§  952.  Sailors.  —  From  the  peculiar  qualities  which, 
as  is  well  known,  helong  to  sailors  as  a  class,  from  the 
eircumstances  in  which  they  are  placed,  and  the  tempta- 
tions to  which  they  are  exposed,  courts  and  legislatures 
liave  long  treated  them  as  almost  non  sui  juria^  as  anal- 
ogous to  infants  or  expectant  heirs,  and  therefore  as,  in 
some  respects,  wards  of  court.  It  seems  to  he  settled 
that  equity  has  jurisdiction  over  contracts  hy  sailors  con- 
cerning wages  made  with  their  employers,  and  concern* 
ing  the  disposition  of  their  prize  money  made  with  third 
persons,  and  will  scrutinize  such  agreements  with  the 
utmost  vigilance,  and  will  cancel  them  if  they  are  at  all 
unfair,  one-sided,  or  otherwise  inequitahle.' 

§  953.  Expectants,  Heirs,  and  Reversioners.  —  Ex- 
pectant heirs,  reversioners,  and  holders  of  other  expect- 
ant interests  stand  in  a  position  different  from  that  of 
all  other  persons  sui  juris,  and  a  special  jurisdiction  for 
their  protection  has  long  heen  well  established.  This 
jurisdiction  rests  upon  two  distinct  foundations.  In  the 
first  place,  heirs,  reversioners,  and  other  expectants,  dur- 
ing the  lifetime  of  their  ancestors  and  life  tenants,  are 
considered  as  peculiarly  liable  to  imposition,  and  exposed 
to  the  temptation  and  danger  of  sacrificing  their  future 
interests,  in  order  to  meet  their  present  wants.  Being 
sometimes  in  actual,  but  more  often  in  imaginary,  dis- 
tress, they  do  not  stand  upon  an  equal  footing  with  those 
who  deal  with  them  concerning  their  expectant  estates, 
and  such  persons  are  in  a  position  to  take  advantage  of 
their  condition,  and  to  dictate  inequitable  and  even  ex- 
travagantly hard  terms  in  any  contract  of  loan  or  pur- 

11  not  nndae);  [Earle  v.  N.  ft  K.  B.  H.  by  the  American  courts  of  eqaity,  — 

Co.,    36    N.    J.    Kq.    1S8;    Wise    t.  which  I  think  is  very  doubtful  from 

Bchwartzwelder,  54  Md.  292;  Hale  v.  the  absence  of   reported  oases,   and 

Cole,   31    W.   Va.   576;    Kimball    ▼.  from  the  fact  that  matters  of  foreign 

Cuddy,  117  IlL  213;  Guild  v.  Hull,  commerce  belong  exclusively  to  the 

127  111.  623;  Burt  y.  Quisenberry,  132  cognizance  of    the    national    eovern- 

111.  385.]                                                   ^  ment,  —  it  has  been  made  obs^ete  by 

^Howv.  Weldon,  2yes.  Sr.  516,  618;  the  stringent  legislation  of  CongreHs 

Taylour  V.  Rochfort,  2  Ves.  Sr.  281;  for  the  protection   of    sailors   which 

Baldwin  v.  Rochford,  1  Wils.  229.     If  may  be  enforced  by  the  United  States 

this  jurisdiction  was  ever  exercised  courts. 
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chase  which  may  be  made.     In  the  second  place,  the 
dealings  of  heirs  and  reversioners  with  their  expectant 
interests  are  often  a  gross  violation  of  the  moral   if  not 
legal  duties  which  they  owe  to  their  ancestors  and  life 
tenants  who  are  the  present  owners  of  the  property,  and 
from  or  through  whom  their  future  estates  will  come,  and 
may  be  a  virtual  fraud  upon  the  rights  of  those  parties. 
Equity,  therefore,  treats  such  dealings  with  expectant 
interests  as  a  possible  fraud  upon  the  heirs  and  rever- 
sioners who  are  immediate  parties  to  the  transaction, 
and  as  a  virtual  fraud  upon  their  ancestors,  life  tenants, 
and  other  present  owners.     Upon  these  two  considera- 
tions the  equitable  jurisdiction  is  founded.     The  rule  is 
well  settled  that  all  conveyances,  sales,  and  charges,  and 
contracts  of  sale  or  charge,  of  their  future  and  expectant 
interest  made  by  heirs,  reversioners,  and  other  expectants 
during  the  lifetime  of  their  ancestors  or  life  tenants,  upon 
an  inadequate  considerationt  will  be  relieved  against  in 
equity,  and  either  wholly  or  partially  set  aside.     In  this 
instance,  fraud  is  inferred  from  mere  inadequacy  of  con- 
sideration.    All  dealings  by  such  expectants  are  not 
necessarily  and  absolutely  voidable.     But  in  every  such 
conveyance   or  contract  with   an  heir,  reversioner,  or 
expectant,  a  presumption  of  invalidity  arises  from  the 
transaction  itself,  and  the  burden  of  proof  rests  upon  the 
purchaser  or  other  party  claiming  the  benefit  of  the  con- 
tract to  show  affirmatively  its  perfect  fairness,  and  that  a 
full  and  adequate  consideration  was  paid,  —  that  is,  the 
fair  market  value  of  the  property,  and  not  necessarily  the 
value  as  shown  by  the  life-tables.    If  he  succeeds  in  over- 
coming the   presumption  by  showing  these  facts,   the 
transaction  will  stand;  otherwise  it  will  be  set  asido.     It 
is  not  necessary  to  show  as  a  condition  of  relief  that  the 
heir  or  reversioner  was  an  infant,  or  that  he  was  in  a 
condition  of  actual  distress  when  the  bargain  was  made. 
A  court  of  equity  presumes  distress.    The  very  fact  of  the 
sale  or  charge  shows  prima  facie  that  he  was  not  in  a 
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position  to  make  his  own  terms,  and  that  he  submitted 
to    have  them  dictated  to  him  by  the  other  party.     The 
foregoing  rules  assume,  simply,  that  there  was  an  inade- 
quacy  of  consideration,  without  any  further  element  of 
fraud.     If,  in  addition,  the  circumstances  show  actual 
fraud,  misrepresentations,  or  concealments,  oppression, 
tctking  undue  advantage  of  real  necessities,  or  other  un- 
fair, inequitable  dealing  by  the  party  who  acquires  the 
expectant  interest,  a  court  of  equity  will  grant  full  relief 
^without  regard  to  any  presumption.*     Whenever  a  con- 

^Earl  of  Cheiterfield  v.  Janssen,  2  kios  ▼.  Pye,  12  Pet  241;  Larrabee  y. 

ITm.  8r.  125;  1  Lead.  Caa.  Eq.,  Eng.  Larrabee,  84  Me.  477;  Poor  ▼.  Hasle- 

ed.  note,  773,  809-825;  Am.  ed.  note,  ton,  16  N.  fl.  564;  Boynton  y.  Hub- 

825-836.      The  subject  ia  fully  dia-  bard,  7  Masa.  112;  Trull  y.  Eastman, 

cussed  and  the  aatborities  examined  8  Met.  121;  87  Am.  Dec.  126;  Fitch 

in  these  notes.    The  American  editor  v.  Fitch,  8  Pick.  480;  Varick  v.  Ed> 

cites  and  eomments  upon  the  Ameri-  wards,  1  Hoff.  Ch.  382;  Power's  Ap- 

ean  decisions,  especially  those  which  peal,   63   Pa.    St.  443;    Davidson  y. 

have  departed  from  the  doctrine  as  Little,  22  Pa.  St.  245,  252;  60  Am. 

I^enerally  settled.     Although  the  sub-  Dec  81;  Me^tin  v.  Marlow,  65  N.  C. 

jeet  ia  of  great  importance  in  England,  695;  Butler  y.  Haskell,  4  Desaus.  Eq. 

it  has  comparatively  little  practical  651;    Nimmo  y.    Davis,   7  Tez.   26; 

interest  in  the  United  States.    I  have  Needles  v.  Needles,  7  Ohio  St  432; 

not  deemed  it  necessary,  therefore,  to  70  Am.  Dec.  85;  Lowry  y.  Spear,  7 

enter  into  an^  extended  discussion  of  Bush,  451;  Meri weather  y.  Herran,  8 

the  more  special  rules  and  limitations;  B.  Mon.   162;   [Whittet  v.  Bush,  40 

it  seemed  sufficient  to  state  the  general  Ch.   Div.  312.]     In  some  oases  the 

conclusions,  and  to  cite  the  important  doctrine  seems  to  have  been  rejected 

authorities.     The  following  cases   il-  or  only  partially  adopted:  See  Mayo 

luatrate  the  doctrine,  and  show  how  v.  Carrington,  19  Gratt.  74;  Cribbina 

it  has  been  applied  by  the  American  t.  Mark  wood,  13  Oratt  495;  67  Am. 

courts:  Earl  of  Aylesford  v.  Morris,  Dec  775.     In  Parmelee  y.  Cameron, 

L.  R.  8  Ch.  484;  Tyler  v.  Tates,  L.  B.  41  N.  T.  392,  a  sale  of  a  legacy  pay- 

11  Eq.   265;    6    Ch.  665;    Miller  v.  able  in  future  made  by  an  improvident 

Cook,  L.  R.  10  Eq.  641;  In  re  Slater's  and  dissipated  legatee  was  sustained. 

Trnsta,  Li  R.  11  Ch.  Div.  227;  Perfect        Since  the  relief  is  based  in  part  upon 

T.  Luie,  3  De  Gez,  F.  k  J.  369;  Web-  the  ground  that  the  sale  by  an  heir 

ster  y.  Cook,  L.  R.  2  Ch.  542,  546;  or  reversioner  is  a  constructive  fraud 

Edwards  v.  Burt»  2  De  Gez,  M.  k  G.  upon  the  ancestor,  it  has  been  held 

56;  CRorke  v.  Bolingbroke,  L.  R.  2  that  if  a  father  knew  of  his  son's  de- 

App.  C.  814-834;  Savery  v.  King,  5  sign  to  dispose  of  his  expectancy,  and 

H.  L.  Cas.  627;  Aldborough  v.  Trye,  did  not  dissent,  the  transaction  would 

7  Clark  k  F.  ^6;  Shelly  v.  Nash,  3  not  come  within  the  general  rule,  and 

Madd.  232,   235;  Fox  y.  Wright,   6  would  be  upheld:  King  v.  Hamlet*  4 

Madd.  Ill;  Gowland  y.  De  Faria,  17  Sim.  223;  2  Mylne  k  K.  456,  473.    In 

Vea.   20,   24;  Peacock  v.  Evans,   16  this  case  Lord  Brougham  expresses  a 

Ves.  612;   Davis  v.   Marlborough,  2  very  stronffopinion  in  favor  of  the  ex- 

Swanst.  108, 154;  Edwards  v.  Browne,  ception.      But,  as  in  many  other  in- 

2  ColL  C.  C.  100;  Hincksman  v.  Smith,  stances.  Lord  Brougham's  opinion  has 

3  Ruas.  433,  435;  King  v.  Hamlet,  4  not  been  sustained.  It  is  settled,  at 
Sim.  223;  2  Mylne  k  £.  456;  3  Clark  least  in  England,  that  the  mere  fact  of 
k  F.  218;  Newton  y.  Hunt,  5  Sim.  the  ancestor's  assent,  approval,  or  even 
611;  Roberts  v.  Tnnstall,  4  Hare,  257;  assistance  will  not  prevent  the  court 
Bromky  T.  Smith,  26  Beav.  644;  Jen-  from  giving  relief.     The  doctrine  i» 
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veyance,  sale,  or  contract  for  sale  is  set  aside  in  this 
manner  on  the  sole  ground  of  inadequacy  of  considera- 
tiouy  the  relief  is  granted  only  upon  condition  that  the 
sum  actually  paid  or  loaned,  with  interest  thereon,  is 
refunded;  and  the  court  will  so  frame  its  decree,  if  neces- 
sary, that  the  conveyance  or  sale,  instead  of  being  imme- 
diately and  absolutely  canceled,  shall  stand  as  security 
for  the  amount  which,  it  is  adjudged,  should  be  repaid.^ 
In  analogy  with  this  general  doctrine  concerning  dealings 
with  expectant  interests,  courts  of  equity  have  extended 
a  protection  to  young,  inexperienced,  and  improvident 
heirs,  by  relieving  against  other  kinds  of  unconscionable 
bargains  which  they  may  have  made,  and  by  reducing 
the  claims  against  them  to  a  reasonable  amount.' 


established  to  secure  the  rights  of  hein  lft5;  Boynton  ▼.  Hnbbardt  7 
aod  reversioners,  and  M<ir  rights  can-  112;  Boyd  ▼.  Danlap,  1  Johns.  Gb. 
not  be  defeated  by  the  action  of  the  478;  Williams  ▼.  Savage  M%.  Ca,  I 
ancestor.  This  view  seems  to  be  in  Md.  Ch.  306;  3  Md.  Ch.  418;  bat  toe 
strict  accordance  with  principle:  £!arl  Small  v.  Jones,  6  Watts  ft  8*  ISS; 
of  Aylesford  ▼.  Morris,  L.  R.  8  Ch.  Seylar  v.  Carson,  69  Pa.  St.  81. 
484,  491,  per  Lord  Selbome;  see  also  A  modem  English  statota  enaeli 
King  V.  Savery,  1  Smale  ft  O.  271;  6  that  no  pnrchase,  made  bonaJSde,  of  a 
H.  L.  Cas.  627;  Talbot  v.  Staniforth,  1  reversionary  interest  shall  be  set  aside 
Johns,  ft  £L  484;  Jenkins  v.  Stetson,  merely  on  the  groand  of  nnder-valne: 
9  Allen,  128;  McBee  t.  Myers,  4  Bush,  31  ft  32  Viot,  a  4.  It  is  held  that  ss 
356.  If,  however,  the  transaction  is  a  this  statnte  is  confined  to  /air  par- 
fair  family  or  other  arrangement  for  chases,  the  equitable  doctrine  con- 
the  benefit  of  all  parties  interested,  in  cerning  unfair  transaotions,  and  the 
which  the  ancestor  or  life  tenant  joins,  jurisdiction  to  relieve  heirs  and  rever- 
and  in  which  there  is  no  undue  influ-  sioners  who  have  been  aotaidly  im- 
ence,  it  will  not  be  set  aside  on  the  posed  upon.  Is  left  unaltered:  In  rs 

f round  of  inadequaov:    Tweddell  v.  slater's  Trusts,  L.   R.   11  Ch.   Div. 

'weddell.   Turn,   ft  R.   13;  Lord  v.  227;    Earl    of    Aylesford  ▼.   Morrii, 

Jeffkins,  35  Beav.  7;  Shelly  v.  Nash,  L.  R.  8  Ch.  484;  Tyler  v.  Yates,  IbB. 

3  Madd.  232;  [and  see  Hoyt  v.  Hoyt»  11    Eq.   265;    6  Ch.   665;    Miller  v. 

61  Vt  413.]  Cook,  L.  R.  10  Eq.  641;  [Whittetv. 

'  This  particular  rule  is  a  fine  illus-  Bush,  40  Ch.  Div.  312;]  nor  are  the 

tration  of  the  maxim.  He  who  seeks  doctrine  and  jurisdiction  affscted  bf 

equity  must  do  equity,  and  is  based  the    repeal  of   the  usury  laws:  Id.; 

upon  the  plainest  principles  of  right  and  Croft  ▼.  Graham,  2  0e  Goz,  J.  ft 

and  justice.     Those  few  American  de«  8.  155. 

cisions  which  have  departed  from  it  *  Thus  where  nnserupulons  personsi 
have  so  far  failed  to  appreciate  the  es-  taking  advantage  of  such  expectantly 
sential  conceptions  of  equity:  In  re  and  nimishinff  them  means  for  ex- 
Slater  s  Trusts,  L.  R.  11  Ch.  Div.  227;  travagance  and  dissipation,  have  sold 
Tyler  v.  Yates,  L.  R.  II  Eq.  265;  them  goods  at  outrageous  inrioesp  or 
6  Ch.  665;  Miller  v.  Cook,  L.  R.  10  loaned  them  money  at  outrageous 
Eq.  641 ;  Bawtree  v.  Watson,  3  Mylne  rates  of  interest,  even  when  ^ere  an 
ft  K.  339;  Wharton  v.  May,  5  Ves.  27,  no  statutes  against  nsnry,  oourts  iA 
68;  Peacock  ▼.  Evans,  16  Yes.  512;  equity  have  reduced  t^e  aecurities 
Croft  T.  Graham,  2  De  Gex,  J.  ft  &  given  for  suoh  olaims  to  a  fair  amount: 
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S  954.    Post  Obit  Contracts.  —  In  strict  analogy  to  the 
equitable  relief  against  sales  of  expectancies,  and  depend- 
ing upon  the  same  reasons,  is  that  against  post  obit  con- 
tracts.   A  post  obit  contract  is  an  agreement  made  by  an 
expectant  heir,  successor,  devisee,  or  legatee,  whereby,  in 
consideration  of  a  smaller  sum  loaned,  he  promises  to  pay 
to  the  creditor  a  much  larger  sum,  exceeding  in  amount 
the  principal  and  lawful  interest,  upon  the  death  of  the 
person  from  whom  he  expects  the  inheritance,  succession, 
or  bequest,  provided  he  himself  should  survive  such  per- 
son.    Such  an  instrument  is  clearly  an  imposition  upon 
the  debtor,  since  it  necessarily  takes  advantage  of  his 
actual  or  supposed  necessities.     It  is  also  a  gross  fraud 
upon  the  ancestor  or  testator;  it  offers  a  premium  upon 
his  death;  being  a  wagering  contract,  it  renders  the  credi- 
tor's interests  dependent  upon  his  speedy  death.    Post 
obit  contracts,  and  all  other  instruments  essentially  the 
same  though   differing  in  form,  will  be  set  aside.    In 
granting  this  relief,  as  in  the  similar  case  of  dealings 
with  expectancies,  where  there  are  no  special  circum- 
stances of  unfairness  or  imposition,  and  the  inadequacy 
of  consideration  is  the  sole  ground  of  interference,  the 
court  will  require  a  repayment  to  the  lender  of  what  is 
justly  due,  and  may  permit  the  security  to  stand  for  such 
amount  until  it  is  repaid.^ 

Croft  T.  Graham,  2  De  Gex,  J.  ft  8.  Ballard,    8    Brown    Oh.    117,    120; 

165;  Bill  ▼.  Price,  1  Vem.  467;  Lam*  GwYnne  ▼.  Heaton,  1  Brown  Ch.  1,  9; 

ploffh  V.  Smith,  2  Vem.  77;  Whitley  Earl  of  Aldboroagh  v.  Trye,  7  Clark 

▼.  Price,  2  Vem.  78;  Brooke  ▼.  Gal-  ft  F.  436,  462,  464;  Bemal  ▼.  Donegal, 

ley,  2  Atk.  34,  36;  Freeman  ▼.  Bishop,  3  Dow,  133;  1  Bligh,  N.  S.,  694;  lo  re 

2  Atk.  39.    I  venture  to  donbt  whether  Slater's  Trasts,  L.  B.  1 1  Ch.  Div.  227; 

this  relief  wonld  be  given  by  the  conrta  Rarl  of  Aylesford  v.   Morris,  L.   K 

of  the  American  states  nnless  the  oir-  8    Ch.    484;    Pennell    v.    Millar,   23 

cnmstanoes  of  a  case  showed  actual  Beav.  172;  Benyon  v.  Fitch,  35  Beav. 

fraud.     The  English  policy  of  protect-  670;  Boynton  v.  Hubbard,  7  Mass.  112 

in^  ancestral  estates  has  never  pre*  (the  opinion  of  Parsons,  C.  J.,  contains 

vailed  in  this  country.  a  full  and  admirable  discussion  of  the 

^  Chesterfield    v.    Janssen,   2  Yes.  doctrine  concerning  this  class  of  con- 

8r.  126,  167;   1  Lead.  Cas.   Eq.,  4th  tracts);  and  see  Freme  ▼.  Brade,  2  De 

Am.  ed.,  773,  809,  826;   Wharton  v.  GexftJ.  682. 

May,  6  Yes.  27;  Curling  v.   Towns-  Where  an  expectant  heir  or  sue* 

bend,  19  Yes.  628;  Fox  v.  Wriffht,  6  cesser,  upon  a  present  consideration, 

Madd.  Ill;  Davis  v.  Duke  of  Marl-  makes  a  secret  agreement  to  convey 

boroughs   2    Swanst.   174;    Crowe  v.  or  pay  to  the  creditor  a  large  but 
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8  955.    II.  Transactions  Presnmptiyely  Invalid  between 
Persons  in  Fiduciary  Relations.  —  It  is  of  the  utmost  im- 
portance to  obtain  an  accurate  conception  of  the  exact 
circumstances  under  which  the  equitable  principle  now  to 
be  examined  applies;  otherwise  the  entire  discussion  of 
the  doctrine  will   be  confused  and  imperfect.    In  the 
various  instances  described  in  the  preceding  paragraphs 
there  has  been  an  actual  undue  influence  consciously  and 
designedly  exerted  upon  a  party  who  was  peculiarly  sus- 
ceptible to  external* pressure  on  account  of  his  mental 
weakness,  old  age,  ignorance,  necessitous  condition,  and 
the  like.    The  existence  of  any  fiduciary  relation  was  un- 
necessary and  immaterial.    The  undue  influence  bein^ 
established  as  a  fact^  any  contract  obtained  or  other 
transaction  accomplished  by  its  means  is  voidable,  and 
is  set  aside  without  the  necessary  aid  of  any  presumption. 
The  single   circumstance  now  to  be  considered  is  the 
existence  of  some  fiduciary  relation,  some  relation  of 
confidence  subsisting  between  two  parties.     No  mental 
weakness,  old  age,  ignorance,  pecuniary  distress,  and  the 
like,  is  assumed  as  an  element  of  the  transaction;  if  any 
such  fact  be  present,  it  is  incidental,  not  necessary, — im- 
material, not  essential.     Nor  does  undue  influence  form 
a  necessary  part  of  the  circumstances,  except  so  far  as 
undue  influence,  or  rather  the  ability  to  exercise  undue 
influence,  is  implied  in  the  very  conception  of  a  fiduciary 
relation,  in  the  position  of  superiority  occupied  by  one  of 
the  parties  over  the  other,  contained  in  the  very  defini* 

nnoertun  portion  of  the  estate  which  tacceeaort  to  share  the  property  wbieb 

he  may  inherit  or  snoceed  to  in  case  he  may  come  to  them,  see  Hyae  ▼.  White, 

snryives  his  parent  or  other  ancestor,  6  Sim.  524;  Wethered  ▼.  Wetiiered,  2 

such  contract  is  equally  obnozions  to  Sim.  183;  Harwood  v,  Tooke.  2  Sim* 

the  equitable  doctrine,  and  will  be  set  192;  Beokley  ▼.  Newland,  2  P.  Wmi. 

aside:  Boynton  v.  Hnbbard,  7  Mass.  182;  Trail  ▼.  Eastman,  3  Met  121, 

112;  bat  an  agreement  by  snch  an  heir  123;  37  Am.  Dec.  126.     How  far  the 

or  snooessor,  made  with  the  consent  Tarions    classes    of    agreements   d«> 


may  atterwaras  come  to  mm  oy  ae-  maae  Taiio,  is  consiaerea  n  we  oom 

scent  or  succession,  is  valid:   Fitch  v,  of  the  next  sabdivision  upon  fidncisr^ 

Fitch,  8  Pick.  480;  as  to  fair  and  valid  relationa. 
agreements  among  expectant  heirs  or 
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tion  of  that  relation.  This  is  a  most  important  state- 
menty  not  a  mere  verbal  criticism.  Nothing  can  tend 
more  to  produce  confusion  and  inaccuracy  in  the  discus- 
sion of  the  subject  than  the  treatment  of  actual  undue 
influence  and  fiduciary  relations  as  though  they  consti- 
tuted one  and  the  same  doctrine. 

§  956.  The  General  Principle.  —  It  was  shown  in  the 
preceding  section  that  if  one  person  is  placed  in  such  a 
fiduciary  relation  towards  another  that  the  duty  rests 
upon  him  to  disclose,  and  he  intentionally  conceals  a 
material  fact  with  the  purpose  of  inducing  the  other  to 
enter  into  an  agreement,  such  concealment  is  an  actual 
fraud,  and  the  agreement  is  voidable  without  the  aid  of 
any  presumption.  We  are  now  to  view  fiduciary  rela- 
tions under  an  entirely  different  aspect;  there  is  no  in- 
tentional concealment,  no  misrepresentation,  no  actual 
fraud.  The  doctrine  to  be  examined  arises  from  the  very 
conception  and  existence  of  a  fiduciary  relation.  While 
equity  does  not  deny  the  possibility  of  valid  transactions 
between  the  two  parties,  yet  because  every  fiduciary  rela- 
tion implies  a  condition  of  superiority  held  by  one  of  the 
parties  over  the  other,  in  every  transaction  between  them 
by  which  the  superior  party  obtains  a  possible  benefit, 
equity  raises  a  presumption  against  its  validity,  and  casts 
upon  that  party  the  burden  of  proving  affirmatively  its 
compliance  with  equitable  requisites,  and  of  thereby 
overcoming  the  presumption.  One  principle  underlies 
the  whole  subject  in  all  its  applications;  and  this  prin- 
ciple may  be  stated  in  a  negative  and  in  an  affirmative 
form.  Its  negative  aspect  cannot  be  better  expressed 
than  in  the  following  language  of  a  roost  able  judge  in 
a  recent  decision:  "The  broad  principle  on  which  the 
court  acts  in  cases  of  this  description  is,  that  wherever 
there  exists  such  a  confidence,  of  whatever  character  that 
confidence  may  be,  as  enables  the  person  in  whom  con- 
fidence or  trust  is  reposed  to  exert  influence  over  the 
person  trusting  him,  the  court  will  not  allow  any  trans- 

2  Sa  Job.— 87 
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action  between  the  parties  to  stand,  unless   there    bsB 
been  the  fullest  and  fairest  explanation  and  communica- 
tion of  every  particular  resting  in  the  breast  of  the  one 
who  seeks  to  establish  a  contract  with  the  person  so  trust- 
ing him."'     The  principle  was  affirmatively  stated  with 
equal  accuracy  in  the  same  case  on  appeal,  as  folloirs; 
''The  jurisdiction  exercised  by  courts  of  equity  over  the 
dealings  of  persons  standing  in   certain  fiduciary  rela- 
tions has  always  been  regarded  as  one  of  a  most  salutary 
description.      The   principles  applicable    to    the  more 
familiar  relations  of  this  character  have  been  long  settled 
by  many  well-known  decisions,  but  the  courts  have  al- 
ways been  careful  not  to  fetter  this  useful  jurisdiction  hj 
defining  the  exact  limits  of  its  exercise.    Wherever  two 
persons  stand  in  such  a  relation  that,  while  it  continues, 
confidence  is  necessarily  reposed  by  one,  and  the  influ- 
ence which  naturally  grows  out  of  that  confidence  is 
possessed  by  the  other,  and  thie  confidence  is  abused,  or 
the  influence  is  exerted  to  obtain  an  advantage  at  the 
expense  of  the  confiding  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitted  to  retain 
the  advantage,  although  the  transaetum  could  not  have  been 
impeached  if  no  such  confidential  relation  had  exietedJ** 

'  Tata  T.  Williamson,  L.  R.  1  Eq.  themselyes    to   hold   benefits   which 

028,  636,  per  Page  Wood,  V.  C.  (Lord  those  others  may  have  oonfeired  upon 

Hatherley);  and  see  Cowee  ▼.  Cornell,  them,  nnless  they  can  show  to  the 

76  N.   x.  91,  99,  100;  31  Am.  Rep.  satisfaction  of  the  court  that  the  per- 

428,  per  Hand,  J.    In  ^e  passage  last  sons  by  whom  the  benefits  have  been 

eited  the  learned  judge  has  mmgled  conferred  had  competent  and  inde- 

np   the  doctrine   concerning   simple  pendent  advice  in  conferring  them, 

fiduciary  relations  with  that  concern-  This,  in  my  opinion,  is  a  settled  ffen- 

ing  actual  undue  influence  or  oppres*  oral  principle  of  the  court,  and  I  do 

sion.  not  think  that  either  the  age  or  the 

'  Tate  T,  Williamson,  L.  R.  2  Oh.  capacity  of  the  person  conferring  the 
65,  60,  61,  per  Lord  Chelmsford.  In  benefit,  or  the  nature  of  the  benefit  coo- 
Rhodes  ▼.  Bate,  L.  R.  1  Ch.  262,  257,  ferred,  affects  the  principle.  Age  and 
Turner,  Im  J.,  laid  down  some  most  capacity  are  consioerations  which  may 
important  corollaries  of  the  general  be  of  great  importance  an  cases  in  whkk 
principle,  and  distinguished  it  from  tfie  prindpU  does  not  apply;  but  I  tbiak 
the  doctrine  concerning  undue  infln*  they  are  but  of  little,  if  anyt  impor* 
ence  exerted  npon  persons  weak-  tance  incases  to  which  the  principle  if 
minded,  etc :  "  I  take  it  to  be  a  well-  applicable.  They  may  afford  a  snffi* 
established  principle  of  this  court  that  cient  protection  in  ordinary  cases,  but 
persons  standing  in  confidential  rela-  they  can  afford  but  little  protection  in 
tion  towards    others   cannot   entitle  cases  of  infiuenoe  founded  vpom  ct^ 
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Oourts  of  equity  have  carefully  refrained  from  defining 
the  particular  instances  of  fiduciary  relations  in  such 
a  manner  that  other  and  perhaps  new  cases  might  be 
excluded.  It  is  settled  by  an  overwhelming  weight  of 
authority  that  the  principle  extends  to  every  possible 
case  in  which  a  fiduciary  relation  exists  as  a  fact^  in 
which  there  is  confidence  reposed  on  one  side,  and  the 
resulting  superiority  and  influence  on  the  other.  The 
relation  and  the  duties  involved  in  it  need  not  be  legal; 
it  may  be  moral,  social,  domestic,  or  merely  personal. 

§  957.    Two  Classes  of  Oases.  —  There  are  two  classes 
of  cases  to  be  considered,  which  are  somewhat  different 

fdenee.  And,  aa  to  the  nature  of  the  that  the  plaintiif  intended  to  be  lib- 
oenefit.  the  injury  to  the  party  by  oral,  and  that  thia  court  would  not 
whom  the  benefit  ia  conferred  cannot  prevent  him  from  being  ao;  and  no 
depend  upon  ita  nature.**  Also,  at  p.  doubt  it  would  not  if  luoh  were  hia  in* 
260:  "I  think  that  where  a  relation  of  tention.  But  intention  importa  knowl* 
confidence  ia  onoe  eatablished,  either  edge,  and  liberality  importa  the  ab- 
•ome  poaitiYe  aot  or  aome  complete  aence  of  influence;  and  where  a  gift  ia 
caae  of  abandonment  must  be  shown  set  up  between  parties  standing  in  a 
in  order  to  determine  it.  The  mere  confidential  relation,  the  ontit  of  estab- 
laot  that  the  relation  ia  not  called  lishing  it  by  proof  rests  upon  the  party 
into  action  ia  not,  I  think,  sufficient  who  has  reoeiTcd  the  gift."  In  the 
of  itself  to  determine  it»  for  thia  may  frequently  quoted  caae  of  Hatch  ▼. 
well  have  arisen  from  there  havins  H«tch,  9  Ves.  292,  Lord  Eldon  aaid: 
been  no  oocaaion  to  resort  to  it.  "This  case  proves  the  wisdom  of  the 
In  Billage  ▼.  Southee,  9  Hare,  634,  court  in  saying  that  it  is  almost  im- 
540,  it  waasaid:  "No part  of  the  juris-  possible,  in  the  course  of  the  connec- 
diction  of  the  court  ia  more  uaeful  than  tion  of  guardian  and  ward,  attorney 
that  which  it  exercises  in  watching  and  client,  trustee  and  cestui  que  inui, 
And  controlling  transaotiona  between  that  a  transaction  shall  stand,  purport- 
persona  atanding  in  a  relation  of  con*  ing  to  be  bounty  for  the  execution  of 
fidence  to  each  other;  and,  in  my  an  antecedent  duty."  In  Smith  t. 
opinion,  thia  part  of  the  jurisdiction  Kay,  7  H.  L.  Gas.  760,  Lord  Kings- 
of  the  court  cannot  be  too  freely  ap-  downe  said,  the  equitable  principle 
plied,  either  aa  to  the  persons  between  applied  in  all  transactions  where  *'  m- 
wbom,  or  the  eircnmstancea  in  which,  fluence  haa  been  acquired  and  abuaed, 
it  ia  applied.  The  jurisdiction  is  in  which  confidence  has  been  reposed 
founded  on  the  principle  of  correcting  and  betrayed.'*  Lord  Gran  worth  also 
abuses  of  confidence,  and  I  shall  have  aaid  that  the  familiar  cases  of  parent 
no  hesitation  in  saying  it  ought  to  be  and  child,  guardian  and  ward,  attor- 
applied,  whatever  be  uie  nature  of  the  ney  and  client,  are  only  instances  of 
confidence  reposed,  or  the  relation  of  a  broad  and  widely  applicable  princi- 
the  partiea  between  whom  it  has  sub-  pie.  See  also  Bennett  t.  Austin,  81 
sisted. '  I  take  the  principle  to  be  one  N.  Y.  308,  332,  333,  per  Rapallo^  J., 
of  universal  application,  and  the  cases  Young  v.  Hughes,  32  N.  J.  Eq,  372; 
in  which  the  jurisdiction  has  been  ex-  Emisrant  Co.  v.  County  of  Wright, 
ercised, — those  of  trustee  and  eutui  97  if.  8.  339;  Husuenin  v.  Baseley,  14 
que  truai,  guardian  and  ward,  attor*  Ves.  273;  2  Lead.  Caa.  Eq.,  4th  Am. 
ney  and  client,  surgeon  and  patient,—  ed.,  1156,  1174,  1192;  [Noble's  Adm*r 
to  be  merely  instances  of  the  applica-  v.  Moses,  81  Ala.  630;  60  Am,  Repb 
tion  id  the  principle.  •  •  •  •  It  ia  said  176,  per  Stone,  C.  J.] 
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in  their  external  forms,  and  are  governed  by  different 
special  rules,  and  which  still  depend  upon  the  single  gen- 
eral principle.    The  first  class  includes  all  those  instances 
in  which  the  two  parties  consciously  and  intentionally 
deal  and  negotiate  with  each  other,  eiich  knowingly  taking 
a  part  in  the  transactioUi  and  there  results  from  their 
dealing  some  conveyance,  or  contract,  or  gift.    To  such 
cases  the  principle  literally  and  directly  applies.     The 
transaction  is  not  necessarily  voidable,  it  may  be  valid; 
but  a  presumption  of  its  invalidity  arises,  which  can  only 
be  overcome,  if  at  all,  by  clear  evidence  of  good  faith,  of 
full  knowledge,  and  of  independent  consent  and  action. 
The  second  class  includes  all  those  instances  in  which 
one  party,  purporting  to  act  in  his  fiduciary  character, 
deals  with  himself  in  his  private  and  personal  character, 
without  the  knowledge  of  his  beneficiary,  as  where  a 
trustee  or  agent  to  sell  sells  the  property  to  himself. 
Such  transactions  are  voidable  at  the  suit  of  the  bene- 
ficiary, and  not  merely  presumptively  or  prima  facie  in- 
valid.   Nevertheless  this  particular  rule  is  only  a  neces- 
sary application  of  the  single  general  principle.    The 
circumstances  show  that  there  could  not  possibly  be  the 
good  faith,  knowledge,  and  free  consent  required  by  the 
principle,  and  therefore  the  result  which  is  a  rebuttable 
presumption  in  the  first  class  of  transactions  becomes  a 
conclusive  presumption  in  the  second.    The  transactions 
belonging  to  the  first  class  may  be  gifts,  or  agreements 
and  conveyances  upon  valuable  consideration.    The  prin- 
ciple is  applied  with  great  emphasis  and  rigor  to  gifts, 
whether  they  are  simple  bounties,  or  purport  to  be  the 
efiects  of  liberality  based  upon  antecedent  favors  and 
obligations.^     Contracts,    executory  or    executed,  made 

1  Hngaenin  ▼.  Baseley,  14  Vet.  273;    Hogbton,  16  Beav.  278;  Bronnr.  Kan- 
2  Lead.   Cm.   Kq.    1156,  1174,  1192;    nedy,  33  Beav.  133;  4  De  Gez,  J.  ft  S. 


Fulham  ▼.  McCarthy,  1   H.  L.  Cas.  217;  Tomson  v.  Jttdge,  8  Onw.  306; 

703;   Savery  ▼.  King,   6  U.  L.   Cas.  Morgan  ▼.  Minett,  L.  K  6  <%.  Pir. 

627;  Prideanx  ▼.  Lonsdale,  1  De  Gez,  638,  and  oases  oitod;  Lyon  ▼.  Holll^ 

J.  ft  8.  433;  Wright  ▼.  Vanderplank,  L.  R.  6  Eq.  656;  Everitt  ▼.  £veritt» 

8  De  Gez,  M.  ft  G.  133;  Hoghton  v.  L.  B^  10  £q.  406;  Tornar  ▼.  CeUinib 
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upon  a  valuable  consideration  are  not,  perhaps,  scruti- 
nized with  quite  so  much  severity  as  gifts,  but  they  are 
subjected  to  the  operation  of  the  same  principle,  and 
must  conform  to  its  requirements.*  Having  thus  ex- 
plained the  general  nature  and  scope  of  the  principle,  I 
shall  now  describe  its  application  to  the  most  important 
and  familiar  forms  of  fiduciary  relations,  and  its  efiects 
upon  the  rights  and  liabilities  of  the  parties  thereto. 

g  958.  Trustee  and  Beneficiary.  —  As  the  general  pow* 
ers,  duties,  and  liabilities  of  trustees  will  be  more  fully 
discussed  in  a  subsequent  chapter,  I  shall  at  present  sim- 
ply state  in  the  briefest  manner  those  rules  growing  out 
of  the  fiduciary  relation  which  regulate  their  dealings 
with  their  beneficiaries.*  In  the  first  place,  when  the 
trustee  deals  with  the  trust  property,  but  not  directly  with 
the  cestui  qvs  trusty  and  without  the  latter's  intervention: 
The  rule  is  inflexibly  established  that  where,  in  the  man- 
agement and  performance  of  the  trust,  trust  property  of 
any  description,  real  or  personal  property,  or  mercantile 
assets  is  sold,  the  trustee  cannot,  without  the  knowledge 
and  consent  of  the  cestui  que  trust,  directly  or  indirectly 

L.  R.  7  Ch.  329;  Rhodes  ▼.  Bate;  L.  R.        >  Hagnexiin  v.  Baseley,  2  Lead.  Oaa. 

1  Ch.  252;  Brock  ▼.  Barnes,  40  Barb.  Eq.  1156,   1174,  1192;  Fox  ▼.  Mack- 

iS21;  Wiatar's  Appeal,  64  Pa.  St  60;  reth,  2  Brown  Ch.  400;  2  Cox,  320;  1 

Greenfield's  Estate,  14  Pa.  St.  4S9,  507;  Lead.  Cas.  Eq.   188.  212,  237;  Gibson 

Todd  ▼.  GroTe,  83  Md.  188;  Tnmer  ▼.  v.  Jeyes,  6  Ves.  266;  Hateh  ▼.  Hateh, 

Turner,  44  Mo.  535;  Taylor  ▼.  Taylor,  9   Ves.   292;   Griffiths  ▼.   Robins,  8 

8  How.  183;  Jenkins  ▼.  Pye,  12  Pet.  Madd.  191;  Revett  ▼.  Harrey,  1  Sim. 

241,  253;  and  see  Falk  ▼.  Tnmer,  101  ft  St.  502;  Carey  ▼.  Carey,  2  Schoalea 

Mass.  494;  [also  the  recent  and  im*  ft  L.  173;  Gresley  ▼.  Monaley,  4  Da 

portant  case  of  Allcard  ▼.  Skinner,  3d  Gex  ft  J.  78;  3  ]>e  Gex,  F.  ft  J.  433; 

Uh.  Dir.  145;  and  see  Caspari  ▼.  First  Edwards  ▼.  Meyrick,  2  Hare,  60;  Tate 

German  Church,  12  Mo.  App.  293;  af-  ▼.  Williamson,  L.  R  2  Ch.  55;  1  Eq. 

firmed    82   Mo.  649.]    Testementary  528;  Young  ▼.  Hughes,  32  N.  J.  Eq. 

gifte  stand  upon  a  somewhat  different  372;  Kline  ▼.  Kline,  57  Pa.  St.  120;  98 

footing;  that  is,  they  may  be  valid.  Am.  Deo.   206;  Norris  ▼.  Tayloe,  49 

while  a  gift  inter  mvo$  between  the  IlL  17;  95  Am.  Dea  568;  Rockafellow 

same  parties  might  be  void:  Hindson  v.  Newcomb,  57  lU.   186;  Turner  ▼. 

y.  Weatherill,  5  De  Gex,  M.  ft  G.  301.  Turner,  44  Mo.   635;  Bayliss  ▼.  Wil* 

[See  also  Matter  of  Will  of  Smith,  95  liams,  6    Cold.    440;    McCormiok  ▼. 

N.  Y.  516;  Montegue  ▼.  Allan's  Ex'r,  Malin,  5    Blackf.   509;    Harkness  T. 

78  Va.  592;  49  Am.   Rep.  384.    Nu-  Fraser,  12  Fla.  336,  341 . 
merous  instonces  of  testementary  gif te        '  See  Hugnenin  v.  Baseley,  2  Lead, 

to  persons  holding  relations  of  confi-  Cas.   Eq.  1156,  1180,   1228;    Fox   ▼• 

dence  are  collected  in  note  to  Rich-  Mackreth,  1  Lead.  Cas.  Eq.,  4th  Am. 

mood's  Appeal,  21  Am.  St  Rep.  85;  ed.,  188,  212,  237. 
59  Conn,  m.] 
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become  the  purchaser.     Such  a  purchase  is  always  Toid- 
able,  and  will  be  set  aside  on  behalf  of  the  beneficiary, 
unless  he  has  affirmed  it,  being  sui  juriSf  after  obtaining 
full  knowledge  of  all  the  facts.     It  is  entirely  immaterial 
to  the  existence  and  operation  of  this  rule  that  the  sale  is 
intrinsically  a  fair  one,  that  no  undue  advantage  is  ob- 
tained, or  that  a  full  consideration  is  paid,  or  even  that 
the  price  is  the  highest  which  could  be  obtained.     The 
policy  of  equity  is  to  remove  every  possible  iemptaUon 
from  the  trustee.     The  rule  also  applies  alike  where  the 
sale  is  private,  or  at  auction,  where  the  purchase  is  made 
directly  by  the  trustee  himself,  or  indirectly  through  an 
agent,  where  the  trustee  acts  simply  as  agent  for  another 
person,  and  where  the  purchase  is  made  from  a  co-trustea 
Finally,  the  rule  extends  with  equal  force  to  a  purchase 
made  under  like  circumstances  by  a  trustee  from  him8el£ 
A  trustee  acting  in  his  fiduciary  character,  and  without 
the  intervention  of  the  beneficiary,  cannot  sell  the  trust 
property  to  himself,  nor  buy  his  own  property  from  him- 
self for  the  purposes  of  the  trust.'    In  the  second  place, 

^  Fox  ▼.  Maokreth,  1  Lead.  Caa.  Eq.,  Stephen  ▼.  Beall,  22  Wall.  329;  Worm- 

4th  Am.  ed.,  188,  212,  237;  Lewis  v.  ley  v.  Wonnley,  8  Wheat.  421;  Gald- 

Hillman,  3  H.  L.  Caa.  607;  Hamilton  well  v.  Taggart,  4  Pet.  190;  Freeman 

▼.  Wright,  9  Clark  &  F.  Ill;  Aher-  ▼.   Harwood,   44  Me.    195;   Dyer  v. 

deen  B^  Co.  v.  Blaikie,  1  Macq.  461;  Shurtleff.  112  Mass.  165;  17  Am.  Rq). 

Li  re  Bloye's  Tmst,  1  Macn.  ft  G.  488;  77;  Brown  ▼.  Cowell,  116  Mass.  461; 

Knight  V.  Majoribanks,  2  Macn.  &.  G.  Smith  v.  Frost,  70  K.  Y.  65;  Fnlton 

10;  Parkinson  v.  Hanbnry,  2  De  Gex,  v.  Whitney,  66  N.  T.  548;  Star  Fire 

J.  &  S.  450;  Ingle  v.  Richards,  6  Jnr.,  Ins.  Co.  y.  Palmer,  41  N.  Y.  Sap.  Ct. 

N.  S.,  1178;  Ridley  v.  Ridley,  34  L.  267;  WoodmflF  ▼.   Boyden,  3  Abb.  N. 

J.  Ch.  462;  Franks  v.  BoUans,  37  L.  C.  29;  De  Caters  v.  Le  Ray  de  Chao- 

J.  Ch.  148,  155;  Grover  ▼.  Hugell,  3  mont,  3  Paige,  178;  Child  v.  Brace,  4 

Rnss.  428;  Gregory  ▼.  Gregory,  Coop.  Paige,  309;  Campbell  v.  Johnston,  1 

201;  Bakery.  &rter,  I  Younge  ft  C.  Sand.   Ch.  148;   Cram  ▼.  Mitchell,  1 

250;  Woodhouse  v.  Meredith,  1  Jacob  Sand.  Ch.  251;  Cumberland  Coal  Co. 

ft  W.  204,  222;  Ex  parte  Lacey,  6  Ves.  ▼.  Sherman,  30  Barb.  553;  Johnson  v. 

625;  Ex  parte  James,  8  Ves.  337,  348;  Bennett^  39  Barb.   237;    Romaino  ▼. 

Ex  parte  Bennett,  10  Ves.  381,  394;  Hendrickson,   27  N.  J.  Bq.  162  (see 

Randall  v.   Errington,  10  Ves.  423;  this  case  for  an  accurate  statement  of 

Attorney-General  v.  Earl  of  Claren-  the  rule  and  its  reasons);  Wakeman  v. 

don,  17  Ves.  491,  500;  Tracy  v.  Col-  Dodd.  27  N.  J.  Eq.  664;  McGinn  t. 

by,  55  Cal  67;   Tracy  ▼.  Craig,  55  Shaeffer,  7  Watts,  412;  Mason  ▼.  Mar- 

CaL  91;  Scott  v.  Umbarger,  41  CaL  tin,  4  Md.  124;  Wasson  v.  English,  13 

410;    Union    Slate    Co.     v.    Tilton,  Mo.  176;  Ringgold  v.  Ringgolcj^  1  Bar. 

69  Me.  244;  Connolly  ▼.    Hammond,  ft  G.  11;  Brothers  ▼.  Brothers,  7  Ired. 

51  Tex.  635;  Paine  v.  Irwin,  16  Uun,  Ea.  150;McCantsv.  Bee,  1  McCordEq. 

390;  Miohond  ▼•  Girod,  4  How.  503;  383;  16  Am.  Dec.  610;  James  y,  Jame% 
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where  the  trustee  deals,  with  respect  to  the  trust,  directly 
with  his  beneficiary:  A  purchase  by  a  trustee  from  his 

56  Ala.  626;  Naroina  ▼.  Wathan,  2  B.  Yes.  601;  Scott  ▼.  Umbarger,  41  GaL 
Mod.  241;  Higgins  ▼.  Cartiss,  S2  IlL  410;  James  v.  James,   65  Ala.   625; 
28;    Bnsh  ▼.   Sherman,   80  III.    160;  Higgins  ▼.  Cartiss,  82  III  28;  Davoue 
Mnnn  ▼.  Barges,  70  lU.  604;  Roberts  ▼.  J^uming,  2  Johns.  Ch.  252;  Beeson 
▼.  Moseley,  64  Mo.  607;  Schwars  ▼.  ▼.  Beeson,  9  Pa.  St.  279;  Dorsej  ▼. 
Wendell,  Walker  Ch.  267;  [People  ▼.  Dorsey,  3  Bar.  ft  J.  410;  [Winans  ▼. 
Open  Board  etc  Co.,   92  N.  Y.  98;  Winans,  22  W.  Va.  678;  Hoaston  v. 
Bodge  ▼.  Stevens,  04  N.  Y.  215;  Har*  Bryan,  78  Ga.  181;  6  Am.  St.  Rep. 
rinffton  v.  Erie  Co.  Savings  Bank,  101  252;  Bassett  ▼.  Shoemaker,  46  N.  J. 
K.  y.  257;    Mnnson  ▼.  8.  G.  ft  C.  R.  Eq.  538;  19  Am.  St.  Rep.  435.    Bat 
R.  Co.,  103  N.  T.  58;  Creveling  ▼.  see  Wayland  ▼.  Crank's  Ez'r,  79  Va. 
Fritts,   34  N.   J.  Eq.  1.34;  Dagan  v.  602;  Nichols  v.  Otto,  132  111.  91.    I^ 
Capner,  44  N.  J.  Eq.  339;  Knight  v.  is  said  that  an  executor  may  pnrchase 
Watts,  26  W.  Va.  175;  Gibson  v.  Bar-  from  his  own  vendee  after  a  fair  sale 
bonr,  100  N.  C.  192;  Johnson  v.  Giles,  to  the  latter,  but  the  transaction  will 
69  Ga.  652;  McGaoffhey  v.  Brown,  46  be  closely  scrutinized:  Foxworth  v. 
Ark.  25;  Price  v.  Thompson,  84  Ky.  White,   72  Ala.   224.]      Purchase  If 
219;  Carrier  v.  Heather,  62  Mich.  441;  inuUe  as  agent  for  a  third  person:  Bz 
O'Connor  v.Flynn,  57  Cal.  293;  Scott V.  parte  Bennett,  10  Ves.  381;  Gregory 
Serra  Lamber  Co.,  67  Cal.  71]    Pur-  t.   Gregory,   Coop.  201;  North  Bait. 
chtxse  ai  auction:  Adams  v.  Sworder,  2  eta  Ass'n  v.  Caldwell,  25  Md.  420; 
De  Gex,  J.  ft  S.  44;  Grover  v.  Hugell,  3  90  Am.  Dec.  67.     Purchase  from  a  co- 
Ross.  428;  Lawrance  v.  Galsworthy,  3  trustee:  Whichcote  v.  Lawrence,  3  Ves. 
Jnr.,N.S.,  1049;  Sanderson  V.Walker,  740;  Cumberland  Coal  Co.   v.   Sher- 
13  Vea.  601 ;  Ex  parte  Bennett,  10  Ves.  man,  30  Barb.  653;  Ringgold  v.  Ring- 
381,  393;  Campbell  v.  Walker,  5  Ves.  gold,  1  Har.  ft  G.  11.     The  rule  is  also 
678;    Ebc  parte   James,   8  Ves.   337,  settled,  where  not  abrogated  by  stat- 
348;  Michond  t.  Girod,  4  How.  503;  nte,   that   an   encumbrancer  with  a 
Davone  v.  Fanning,  2  Johns.  Ch.  262;  power  of  sale  in  selling  under    the 
Bellamy  v.  Bellamy,  6  Fla.  62.     [Bat  power  becomes  a  trustee  for  the  sale, 
that  trustee,  in  a  special  case,  may  and,  as  such,  cannot  directly  or  through 
bid  by  permission  of  the  courts  see  an    agent    pnrchase    the    property: 
SchoUe  V.   SohoUe,   101  N.  Y.  172.]  Downes  v.  Grazebrook,  3  Mer.  200, 
At  JueUdeU  sale:  Ex  parte  Bennett»  10  per  Lord  Eldon;  In  re  Bloye's  Trust, 
Ves.  381,  393;  Roberts  v.  Moseley,  64  1  Macn.  ft  G.  488,  494,  495;  Waters 
Mo.  507;  Tracy  v.  Colby,  55  CaL  67;  v.  Groom,  11  Clark  ft  F.  684;  Hynd- 
Tracy  v.  Craig,  55  Cal.  91  (purchase  man  v.  Hyndman,  19  Vt.  9;  46  Am. 
by  a  probate   judge  by  whom    the  Deo.  171;  Slee  v.  The  Manhattan  Co., 
sale  had  been  ordered,  and  by  whom  1  Paige,  48;  Hendricks  v.  Robinson,  2 
the  sale  would  in  regular  oonrse  of  Johns.  Ch.  283,  311;  Dobson  v.  Racey„ 
proceedings  be  confirmed,  -*  a  most  3  Sand.  Ch.  60;  Campbell  v.  McLain,. 
extraordinary  case);  Jewett  v.  Miller,  51  Pa.  St.  200;  Tennant  v.  Trenchard, 
10  N.  T.  402;  61  Am.  Deo.  751;  Van  L.  R.  4  Ch.  537;  [Martinson  v.  Clowes,. 
%M  V.  Van  Epps,  9  Paige,  237;  Fisk  21  Ch.  Div.  857;  Dawkins  v.  Patterson,. 
V.  Sarber,  6  Watts  ft  S.  18;  [Powell  v.  87  N.  C.  384;  Howell  v.  Pool,  92  N.  C. 
Powell,  80  Ala.  11;  Carson  V.  Marshall,  450;  Askew  v.  Sanders,  84  Ala.  366;: 
37  N.  J.  Eq.  213;  Crawford  v.  Tribble,  Nichols  v.  Otto,  132  111.  91;  Bohn  v. 
69  Ga.   519;  Welch  v.  MoGrath,  59  Davis,  75  Tex.  24  (rule  otherwise  in. 
Iowa,  519;  Winans  v.  Winans,  22  W.  Texas).      But   authority  so  to   pur- 
Va.   678  (porchase  by  commissioner  ohase  may  be  conferred  upon  the  mort- 
appointed  uy  decree  to  sell  the  land),  gagee  in  the  mortgage:  JBLnox  v.  Ar- 
See,  however,  Allen  v.  Gillette,  127  mistead,  87  Ala.  511;  13  Am.  St  Rep.. 
U.  S.  596,  for  the  rale  in  Texas;  and  65.     And  a  cestui  que  trust  under  a 
Anderson  v.  Bntler,   31  S.  C  183.]  trust  deed  to  secare  debts  may  pur- 
Purehase  made  indireetly  through  a  third  ohase  at  the  trustee's  sale,  there  being 

r'son.*  Adams  v.  Sworder,  2  De  Grex,  in  that  case  no  such  conflict  of  daty 

ft  S.  44;  Sanderson  v*  Walker,  13  and   interest   is  when  a  mortgagee 
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cestui  que  truet,  even  for  a  fair  price  and  without  any  on- 
due  advantagey  or  any  other  transaction  between  them  by 
which  the  trustee  obtains  a  benefit,  is  generally  voidable, 
and  will  be  set  aside  on  behalf  of  the  beneficiary;  it  is  at 
least  j^Wma  facie  voidable  upon  the  mere  facts  thus  stated.' 
There  is,  however,  no  imperative  rule  of  equity  that  a 
transaction  between  the  parties  is  necessarily,  in  every 
instance,  voidable.    It  is  possible  for  the  trustee  to  over- 
come the  presumption  of  invalidity.     If  the  trustee  can 
show,  by  unimpeachable  and  convincing  evidence,  that 
the  beneficiary,  being  sui  juris,  had  full  information  and 
complete  understanding  of  all  the  facts  concerning  the 
property  and  the  transaction  itself,  and  the  person  with 
whom  he  was  dealing,  and  gave  a  perfectly  free  consent, 
and  that  the  price  paid  was  fair  and  adequate,  and  that 
he  made  to  the  beneficiary  a  perfectly  honest  and  com- 
plete disclosure  of  all  the  knowledge  or  information  con- 
cerning the  property  possessed  by  himself,  or  which  he 
might,  with   reasonable  diligence,  have  possessed,  and 
that  he  has  obtained  no  undue  or  inequitable  advantage, 

pnrohasei  at  his  own  sale:  Stocks  t.  in  a  particular  ease  that  fha  trastee 

Yonng,  67  Ala.  841.]    Although  the  has  not  made  advantage  it  is  utterly 

? purchase  be  set  aside,  still,  if  it  was  impossible   to   examine^   upon  satis- 

air»  the  court  may  allow  the  tmstee  factory  evidence  in  the  power  of  the 

lor  his  payments  and  advances  and  court  (by  which  I  mean  in  the  power 

improvements  when  he  acted  in  good  of  the  parties),  in  ninety-nine  osssi 

faith:  Mulford  v.  Minch,  UN.  J.  £q.  ont  of   a  hundred,   whether  he  has 

16;  64  Am.  Dec.  472;  Mason  ▼.  Mar-  made  advantage  or  not":  Lloyd  v. 

tin,   4  Md.    124;    and    see  Paine  v.  Attwood,  3  De  Grex  ft  J.  614;  Oamp- 

Irwin,  16  Hun,  390.     After  the  trust  bell  v.  Walker,  5  Yes.  678,    682;  IS 

has  been  completely  ended,  the  former  Ves.  601 ;  Randall  ▼.   ^riogtoo,  10 

tmstee  may  purchase:  Munn  v.  Bur-  Ves.    42.3;    Hamilton    v.   Wright»   9 

ces,  70  ni.  604;  Bush  v.  Sherman,  80  Clark  ft  F.   Ill,  123,  125;  Ingle  ▼. 

111.  160.     [And  a  sale  is  not  voidable  Richards,   28  Beav.   361;    Tatum  ▼. 

merely  because,  when  entered  upon,  McLellan,  60  Miss.  1;  Clarke  ▼.  De- 

the  purchaser  had  the  power  to  be*  veaux,  1   S.  C.   172,    184;    Smith  v. 

oome  trustee   of    the    property  pur-  Townsbend,  27  Md.  368;  92  Am.  Dee. 

chased, — as  when  he  is  an  executor  637;  Spencer  and  Newbold's  Appeal,  80 

who  has  not  proved  the  will  which  Pa.  St.  317,  332;  Parshall's  Appeal,  66 

relates  to  the  property, — when  in  fact  Pa.  St.  224;  Wistar's  Appeal  64  Pa. 

he  never  does  become  trustee:  Clark  St.  60;  DiUer  ▼.  Brubacker,  52  Pa.  St 

V.  Clark,  9  App.  Cas.   (Priv.  Coun.)  498;  91  Am.   Dec.    177;  [Nichols  v. 

733;  Bowden  v.  Pierce,  73  Cal.  459.1  McCarthy,  53  Conn.  299;  55  Am.  Rep. 

^  In  Ex  parte  Lacey,  6  Ves.  625,  627.  105;  Morris  ▼.  Willard,  84  N.  C  293; 

Lord  Mdon  gave  the  practical  reason  Hickman  ▼.   Stewart^   69   Tex.  255; 

for  this  stringent  rule:  *' It  is  founded  Pollard  ▼.  Lathrop,  12  CoL  171;  Ool- 

npon  this,  that  though  you  may  see  son  v.  Dunlap,  73  GaL  157.1 
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And  especially  if  it  appears  that  the  beneficiary  acted  in 
the  transaction  upon  the  independent  information  and 
advice  of  some  intelligent  third  person,  competent  to  give 
such  advice,  then  the  transaction  will  be  sustained  by  a 
court  of  equity,*    The  doctrine  is  enforced  with  the  ut- 
most stringency  when  the  transaction  is  in  the  nature  of 
a  bounty  conferred  upon  the  trustee,  —  a  gift  or  benefit 
without  full  consideration.     Such  a  transaction  will  not 
be  sustained,  unless  the  trust  relation  was  for  the  time 
being  completely  suspended,  and  the  beneficiary  acted 
throughout  upon  independent  advice,  and  upon  the  fullest 
information  and  knowledge. 

§  959.  Principal  and  Agent.  —  Equity  regards  and 
treats  this  relation  in  the  same  general  manner,  and  with 
nearly  the  same  strictness,  as  that  of  trustee  and  ben- 
eficiary.    The   underlying   thought  is,  that   an    agent 

*  The  independent  advice  of  a  third  246:   "A  trustee  may  buy  from  the 

peraon  doei  not  leem  to  be  an  easen*  ceatuique  t/mtt,  provided  there  ia  a  clear 

tial  feature  in  purchases  for  a  fair  and  distinct  contract,  ascertained  to 

consideration;  but  it  does  seem  to  be  be  such  after  a  jealous  and  scrupulous 

indispensable  in  transactions  having  examination  of  all  the  circumstances, 

Uie  nature  of  giftSfWhereby  the  trustee  that  the  cestui  oue  inut  intended  the 

obtains  some  benefit,  —  as,  for  exam-  trustee  should  buy;  and  there  ia  no 

ploy  a  release  of  claims  against  the  fraud,  no  conceal ment»  no  advantage 

tmstee  given  by  the  cestui  que  trust  as  taken  by  the  trustee  of  information 

a  bounty:   Lloyd  v.  Attwood,   3  De  acquired  by  him  in  the  character  of 

Qex  &  J.  614.     [See  also  Caspari  ▼.  trustee":  Ex  parte  Bennett,  10  Ves. 

First  German  Church,  12  Mo.  App.  381,  394;  Ex  parte  Lacev,  6  Ves.  626; 

649.]      Some  of    the  oases  speak  of  Ex  parte  James,  8  Ves.  337,  348;  Morse 

"terminating  the  trusty"  "ceasing  to  ▼.  Royal,  12  Ves.  355;  Randall  ▼.  Br« 

be  trustee/*  "  shaking  off  the  charac-  rington,  10  Ves.  423;  Downes  v.  Graze- 

ter  of  trustee,"  and  the  like.     These  brook,  3  Mer.   200,  208;   Knight  ▼. 

expressions  plainly  do  not  mean  that  Majoribanks,  2  Macn.  ft  G.  10;  Luff 

the  trust  relation  should  have  been  v.  Lord,  11  Jur.,  N.  S.,  50;  Denton  v. 

finally  ended    and  dissolved.      They  Donner,  23  Beav.  285;  Ayliffe  v.  Mnr^ 

are  especially  applicable  to  transac-  ray,  2  Atk.  58;  Clarke  v.  Swaile,  2 

tiona  in  the  nature  of  gifts,  and  then  Eaen,   134;    Spencer  and  Newbold's 

refer  to  the  independent  advice  of  a  Appeal's  80  Pa.   St.  317;   Villines  ▼. 

third  person,  upon  which  the  bene-  Norfleet,  2  Dev.  Eq.    167;  Bryan  v. 

ficiary  acts,  so  that  the  trustee  is  not  Duncan,  11  Ga.  67;  Kennedy  v.  Ken« 

pro  hae  vice  dealing  in  his  capacity  nedy,  2  Ala.  571;  Richardson  v.  Spen- 

of    tmstee.      When  applied  to  pur*  oer,    18    B.   Mon.    450;    Marshall  v. 

chases,  the  expressions  simply  mean  Stephens,   8    Humph.    159;    47  Am. 

that  the  beneficiary  must  have  com*  Dea  601;  Sallee  v.  Chandler,  26  Mo. 

plete  information  and  unbiased  ludg-  124;  [Migsett's  Appeal,  109  Pa.  St. 

ment^  and  must  give  a  free  and  full  520;    Wiuarop  v.  Xeaman,  30  S.  C. 

consent     The  rule  given  in  the  text  428;  Williams  v.  Powell,  66  Ala.  20; 

was  well  stated  in  the  important  case  41  Am.  Rep.  742;  Colton  v.  Stanford, 

of  Coles  V.  Trecothick,  9  Ves.  234,  82  Cal.  351;  16  Am.  St.  Rep.  137.] 
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should  not  unite  his  personal   and  his  representatiye 
characters  in  the  same  transaction;  and  equity  will  not 
permit  him  to  be  exposed  to  the  temptation,  or  brought 
into  a  situation  where  his  own  personal  interests  conflict 
with  the  interests  of  his  principal,  and  with  the   duties 
which  he  owes  to  his  principal.^    In  dealings  without  the 
intervention  of  his  principal,  if  an  agent  for  the  purpose 
of  selling  property  of  the  principal  purchases  it  himself, 
or  an  agent  for  the  purpose  of  buying  property  for  the 
principal  buys  it  from  himself,  either  directly  or  through 
the  instrumentality  of  a  third  person,  the  sale  or  pur- 
chase is  voidable;  it  will  always  be  set  aside  at  the  option 
of  the  principal;  the  amount  of  consideration,  the  ab- 
sence of  undue  advantage,  and  other  similar  features  are 
wholly  immaterial;  nothing  will  defeat  the  principal's 
right  of  remedy  except  his  own  confirmation  after  fall 
knowledge  of  all  the  facts.*     Passing  to  dealings  con- 

^  Nenendorff  ▼.  World  etc.  Ins.  COb,  Jnr.  1118;  7  Jar.  136;  Hiehom  ▼. 
69  N.  Y.  389;  Wilbur  v.  Lvade,  49  Congreye,  4  Rnas.  662,  577;  Taylor 
Cal.  290;  19  Am.  Rep.  645;  Tynes  ▼.  ▼.  Salmon,  4  Mylne  &  O.  134:  Oiliett 
Grimstead,  1  Tenn.  Ch.  508;  Dodd  ▼.  t.  Peppercorae,  3  B«av.  78;  Lowlier 
Wakeman,  28  N.  J.  Ex.  484;  Krutz  v.  ▼.  Lowther,  13  Ves.  95,  103;  Morpby 
Fisher,  S  Kan.  90;  Fisher  ▼.  Knitz,  ▼.  O'Shea,  2  Jones  ft  L.  422;  East  Di- 
9  Kan.  501;  Grumley  ▼.  Webb,  44  dia  Co.  ▼.  Henchman,  1  Ves.  287; 
Mo.  444;  100  Am.  Deo.  804.  For  the  Massey  ▼.  Davies,  2  Yes.  317;  Bent- 
same  reason,  an  agent  cannot^  anless  ley  v.  Crayon,.  18  Beav.  75;  Barker  ▼• 
expressly  authorized  by  both,  act  as  Harrison,  2  Coll.  C.  C.  546;  Lees  ▼. 
snoh  for  two  principals  whose  interests  Nuttal,  2  Mylne  ft  K.  819;  also^  agent 
are  conflicting;  a  contract  thns  made  to  settle  a  debt  of  his  principal  cannot 
withoat  the  knowledge  and  consent  purchase  it,  or  any  secnrity  of  it,  for 
of  each  would  not  be  enforced,  and  his  own  benefit:  Carter  ▼.  Palmer,  8 
might  be  canceled:  New  York  Cent.  Clark  ft  F.  657;  11  Blifffa,  N.  &,  307; 
Ins.  Co.  ▼.  Nat.  Protect.  Ins.  Co.,  14  Cane  ▼.  Lord  Allen,  2  Dow,  289,  294; 
N.  Y.  85;  Greenwood  ▼.  Spring,  54  Reed  v.  Norris,  2  Mylne  ft  O.  361; 
Barb.  375;  Lloyd  v.  Colston,  5  Bush,  Hobdar  v.  Peters,  28  Beav.  349;  Nen- 
587;  Draughon  ▼.  Quillen,  23  La.  Ann.  endorff  v.  World  etc  Ins.  Co.,  69  N.  Y. 
237;  Scribner  ▼.  Collar,  40  Mich.  375;  389;  Bain  ▼.  Brown,  56  N.  Y.  285; 
29  Am.  Rep.  541.  [See  also  Murray  v.  Taussig  ▼.  Hart,  49  N.  Y.  301;  Beo* 
Beard,  102  N.  Y.  508.]  nett  ▼.  Austin,  81  N.  Y.  308;  Conkey 

*  As  in  the  case  of  trustees,  this  mle  ▼.  Bond,  36  N.  Y.  427;  34  Barb.  276; 

applies  alike  to  private  sales,  auction  Gardner  r.  Ogden,  22  Barb.  327;  78 

sales,  and  judicial  sales:  In  re  Bloye's  Am.  Dec.    192  (aubagent);   Moore  r. 

Trust,  1  Macn.  ft  G.  488,  495;  Wals-  Moore,  5  Barb.  256;  Dobson  ▼.  Raoey, 

ham  ▼.  Stainton,  1  De  Gex,  J.  ft  S.  8  Barb.  216  (ratified);    Bank  of  Or- 

678;  Kimber  ▼•  Barber,  L.  R.  8  Ch.  leans  ▼.  Torrey,  7  Hill,  260;  9  Paige, 

56;  Lewis  t.  Hillman,  3  H.  L.  Cas.  649,  662;  Bridenbacker  v.  Lowell,  32 

607;  Tyrrell  ▼.  Bank  of  London,  10  Barb.  9;  Davoue  v.  Fanning,  2  Johns. 

H.  L.  Cas.  26:  Charter  v.  Trevelyan,  Ch.  253;  Van  Bpps  ▼.  Van  ^ps,  9 

II  Clark  ft  F.  714;  Ex  parte  Gore,  6  Paige,   237;  Hughes  ▼.  Washington, 
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xiected  with  the  principal's  intervention,  in  any  contract 
of  purchase  or  sale  with  the  principal,  or  other  transac- 
tion  hy  which  the  agent  obtains  a  benefit,  a  presumption 
arises  against  its  validity  which  the  agent  must  overcome; 
although  this  presumption  is  undoubtedly  not  so  weighty 
and  strong  as  in  the  case  of  a  trustee.  The  mere  fact 
that  a  reasonable  consideration  is  paid,  and  that  no  jin- 
dne  advantage  is  taken,  is  not  of  itself  sufficient.  Any 
unfairness,  any  underhanded  dealing,  any  use  of  knowl* 
edge  not  communicated  to  the  principal,  any  lack  of  the 
perfect  good  faith  which  equity  requires,  renders  the 
transaction  voidable,  so  that  it  will  be  set  aside  at  the  op. 
lion  of  the  principal.^    If,  on  the  other  hand,  the  agent 

72  HI.  84;  Tewksbory  ▼.  Spmance,  76        ^  Walsham  ▼.  Stainton,  1  De  Gex, 

111.  187;  Mdridffe  t.  Walker,  60  III.  J.  ft  8.  678;  Haygarth  v.  Wearing, 

230;  Jeffries  ▼.  Wiester,  2  Saw.  135;  L.  R.  12  Eq.  320;  Donaldson  ▼.  Qillot^ 

WUbnr  ▼.  Lynde,  49  Cal.  290;  19  Am.  L.  R.  3  Eq.  274;  Panama  etc.  Tel.  Co. 

Rep.  645;  Rnbidoex  ▼.  Parks,  48  Cal.  v.  India  Rubber  etc.  Co.,  L.  K  10  Cb. 

215;  Hardenbergb  ▼.  Baoon,  33  Cal.  515,  526;  Tyrrell  ▼.  Bank  of  London, 

356,    377;  Hunsacker  ▼.   Stnrgis,  29  10 H.  L.  Cas.  26;  Charters.  Trevelyan, 

Cal.  142,  145;  Armstrong  ▼.  Elliott.  29  11  Clark  &  F.  7H;  Murphy  v.  O'Shea, 

Mich.  485;  Ruckman  ▼.  Bergholz,  37  2  Jones  ft  L.  422;  Wilson  v.  Shorti 

N.  J.  L.  437;  IVnes  ▼.  Grimstead,  1  6  Hare,  366,  383;  Gillett  ▼.  Pepper- 

Tenn.  Ch.  508;  Barziza  ▼.  Story,  39  come,  3  Beav.  78;  Clarke  ▼.  Tipping, 

Tex.  354;  Rogers  ▼.  Lookett,  28  Ark.  9  Beav.  282;  Hobday  ▼.  Peters,  28 

290;  Gmmley  ▼.  Webb,  44  Mo.  444;  Beav.  349;  Wentworth  ▼.  LloydC  32 

100  Am.  Deo.  304:  Baker  v.  Whiting,  Beav.  467;  Byrd  ▼.  Hnghes,  84  UL 

1    Story,   218,   241   (by  a  subagent);  174;    25  Am.   Rep.   442;   Jeffries   v. 

Caldwell  ▼.  Sieoumey,  19  Conn.  37;  Wiester,  2Saw.  135;  Wilburv.  Lynde, 

Banks  ▼.  Judah,  8  Conn.  145;  Mar«  49  Cal.  290;  19  Am.  Rep.  645;  Ingle 

shall  v.  Joy,  17  Vt.  546;  Ingle  ▼.  Hart-  ▼.  Hartman,  37  Iowa»  274;  Rnbidoex 

man,  37  Iowa,  274;  Scott  ▼.  Freeland,  ▼.    Parks,   48    CaL    215;    Weeks    ▼. 

7  Smedes  ft  M.  409;  45  Am.  Deo.  310;  Downing,    30    Mioh.    4;    Uhlich    v. 

[Porter  ▼.  Woodruff.  36  K.  J.  Eq.  174;  Muhlke,  61  lU.  499;  Wilson  ▼.  WU- 

Tyler  ▼.  Sanborn,  128  111.  136;  15  Am.  son,   4   Abb.    App.    621;    Young    y. 

St.  Rep.  97  (agent's  wife);  Landis  ▼.  Hughes,  32  N.  J.  Eq.  372;  Condit  ▼. 

Saxton,  89  Mo.  382;  Fry  v.  Piatt,  32  Blackwell,  22  N.  J.  Eq.  481;  Comstock 

Kan.  62  (sale  to  agent's  partner);  De  ▼.  Comstock,  57  Barb.  453;  Norris  ▼. 

Mallagh  ▼.  De  Mallagh,  77  CaL  126;]  Tayloe,  49  Dl.  17;  95  Am.  Doc  568; 

and  see  many  of  the  American  cases  Green  ▼.  Winter,  1  Johns.  Ch.  26,  60; 

cited  under  the  preceding  paragraph,  7  Am.  Dec.  475;  Brown  v.  Post,  1  Hun, 

concerning  similar  purchases  by  trus*  303;  Cleveland  Ins.  Co.   ▼.  Reed,  1 

tees.    In  Scott  ▼.  Mann,  36  Tex.  157,  Biss.  180;  McMahon  y,  McGraw,  26 

it  seems  to  be  held  that  an  agent  to  Wis.  614;  White  r.  Ward,  26  Ark. 

sell  property  at  auction  may  bid  for  it  445;  Gillen waters  ▼.  Miller,  49  Miss. 

on  behalf  of  a  third  person.      This  160;  [Keith  ▼.  Kellam,  35  Fed.  Rep. 

conclusion  is  directly  opposed  to  the  243;  Le  Gendre  ▼.  Byrnes,  44  N.  J. 

Shiglish  decisions,   and  seems  to  be  E^.  372;  Hegenmeyer  ▼.   Marks,  37 

plainly  opposed  to  the  rule  that  a  per-  Minn.  6;  5  Am.  St.  Rep.  808.]    In  the 

son  cannot  act  as  agent  for  two  prin*  recent  case  of  Panama  etc  Tel.  Co.  ▼. 

dpals  whose  interests  are  antagonistic.  India  Rubber  etc.  Co.,  L.  R.  10  Ch. 
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imparted  all  his  own  knowledge  concerning  the  matter, 
and  advised  his  principal  with  candor  and  disinterested- 
ness, as  though  he  himself  were  a  stranger  to  the  bargain, 
and  paid  a  fair  price,  and  the  principal  on  his  side  acted 
with  full  knowledge  of  the  subject-matter  of  the  transac- 
tion and  of  the  person  'with  whom  he  was  dealing,  and 
gave  a  full  and  free  consent,— ^ if  all  these  are  a£Brma- 
tively  proved,  the  presumption  is  overcome,  and  the  trans- 
action is  valid.^    These  general  doctrines  are  applied  under 
every  variety  of  circumstances,  and  to  every  kind  of  trans- 
action.   As  illustrations,  when  an  agent  has,  during  his 
employment,  discovered  a  defect  in  his  principal's  title, 
he  cannot,  after  the  agency  is  ended,  use  such  knowledge 
for  his  own  benefit;  much  less  can  he  do  so  while  the 
agency  exists.'    Nor  is  an  agent  employed  to  purchase  or 
to  sell,  or  in  any  other  business,  permitted  to  make  profits 
for  himself  in  the  transaction,  unless  by  the  plain  con- 
sent of  his  employer;  for  all  such  profits  wrongfully  made 
he  must  account  to  his  principal;'  and  if  he  has  taken  the 

515,  James,  L.  J.,  laid  down  the  fol-  Coll.  O.  0.  646;  In  re  Bloye's  Tnut*  1 
lowing  general  rule:  "I  take  it  to  be  Macn.  ft  G.  488;  Walker  v.  Ovfing- 
ciear  that  aoy  rarreptitious  dealing  ton,  74  HI.  44(5$  Tonng  ▼.  Hnghe%  £s 
between  one  principal  and  the  asent  N.  J.  Eq.  372;  'Wilson  ▼.  Wilson,  4 
of  the  other  principal  is  a  fraud  on  Abb.  App.  621;  Brown  ▼.  Poet,  IHnn* 
such  other  principal,  cognizable  in  this  903;  Farnam  ▼.  Brooks,  9  Pick.  212; 
coart.  That  I  believe  to  be  a  clear  Marshall  ▼.  Joy,  17  Vt.  046;  Moon  ▼. 
proposition,  and  I  take  it  to  be  equally  Mandlebaum,  S  Mioh.  433;  Fishers 
clear  that  the  defrauded  principal,  if  Appeal,  34  Pa.  St.  29;  [Kerby  r. 
he  come  in  time,  it  entitled,  at  his  op-  Kerby,  57  Md.  345;  Boohaster  ▼.  Lsr- 
tion,  to  have  the  contract  rescinded,  ering,  104  Ind.  562;]  and  see  cassa  ia 
or  if  he  elects  not  to  have  it  rescinded,  last  preceding  note, 
to  have  such  other  adequate  relief  as  '  One  of  the  most  common  instsDces 
the  court  may  think  right  togive  him."  of  such  conduct  is  tiie  agent's  acquis 
^  Lewis  ▼•  Billman,  8  U.  L.  Gas.  ing  a  tax  title  to  his  principal's  prop- 
607;  Charter  v.  Trevelyliu,  11  Clark  erty  for  his  own  benent;  this  proceed- 
A  F.  714,  732;  Rothschild  ▼•  Brook-  ing  is  always  invalid:  Bingo  t.  Bimii, 
man,  5  Bligh,  N.  S.,  165;  Cane  v.  Lord  10  Pet  269;  Rogers  ▼.  Lockett,  28 
Allen,  2  Dow,  289,  294;  LordSelseyv.  Ark.  290;  Kruti  v.  Fisher,  S  Kan. 
Rhoades,  1  Bligh,  N.  a,  1;  2  Sim.  ft  90;  Fisher  v.  Kruti,  9  Kan.  501;  Mo- 
st. 41;  Clarke  ▼.  Tipping,  9  Beav;  Mahon  v.  McGraw,  26  Wis.  614. 
232;  Dally  v.  Wonham,  33  Beav.  154;  '  De  Bussohe  v.  Alt»  U  B^  8  Oh. 
Lowther  v.  Lowther,  13  Yes.  95,  103;  Div.  286;  Imperial  eta  Aflsociatiou  v. 
Woodhouse  v.  Meredith,  1  Jacob  &  W.  Coleman,  L.  R.  6  H.  L.  189;  Tyrrell  v. 
204;  Watt  ▼.  Grove,  2  Schoales  &  L.  Bank  of  London,  10  H.  L.  Gbs.  26, 89; 
492;  Molony  v.  Keman,  2  Dm.  ft  War.  Walsham  ▼.  Stainton,  1  De  Gex,  J.  A 
31;  Mulhallen  v.  Marum,  3  Dm.  k  S.  678;  East  India  Co.  v.  Henchman, 
War.  317;  Murphy  v.  O'Shea,  2  Jones  1  Ves.  287;  Massey  v.  Davis,  2  Ves. 
ft  L.  422,  425;  Barker  v.  Harrison,  2  317;  Ex  parte  Hughes,  6  Yes.  617;  Ben* 
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legal  title  to  property  in  violation  of  his  fiduciary  duty, 

equity  will  treat  him  as  a  trustee  thereof  for  his  princi- 

pal.^    A  gift  by  a  principal  to  his  agent  may  be  valid  and 

\>B  sustained,  if  the  absolute  good  faith,  knowledge,  and 

intent  of  both  the  parties  is  clearly  established.*    After 

tlie  agency  has  been  ended,  and  the  fiduciary  relation  has 

ceased,  the  foregoing  rules  no  longer  operate;  the  parties 

may  deal  with  each  other  in  the  same  manner  as  any 

other  persons.' 

§  960.  Attorney  and  OUent.  —  The  courts  of  England 
have  uniformly  watched  all  the  dealings  between  attor* 
neys  or  barristers  and  their  clients  with  the  closest  scru« 
tiny,  and  have  established  very  rigorous  rules  concerning 
them.    It  must  be  conceded  that  this  equitable  doctrine 

moa  T.  Heathern,  1  Yovnge  k  0.  826,  Oh.  894;  Bnirell  t.  Ball,  8  Sand.  Ch. 

342;  Beek  ▼.  Blantorowies.  8  Kay  k  J.  16;  Blount  v.  Robeson,  8  Jonaa  £q.  78; 

230;  Bentley  ▼.  Crayen,  18  Beay.  75;  Hargraye  t.  King,  6  Ired.  Eq.  430; 

Maxwell  t.  Port  Tenant  etc  Co.,  24  Wellford  t.  Chancellor,  6  Oratt.  39; 

Bear.  495;  Ritchie  y.  Conper,  28  Beay.  McKinley  y.    Iryine,    18   Ala.    681; 

844;  Moinett  t.  Days,  1  Baxt   431;  Moore  y.  Mandlebanm,  8  Mich.  433; 

Dodd  T.  Wakeman,  26  N.  J.  Eq.  484;  Maasie  y.  Watts,  6  Cranch,  148.     [See 

OoQxnn*!  Appeal,  79  Pa.  St.  220;  WU-  also  Dayis  y.  Hamlin,  108  111.  89;  48 

■OUT.  Wilson,  4  AbK  App.  621;  Oil-  Am.  Rep.  541;  Stewart  t.  Daffy,  116 

lanwaters   y.  Miller,  49    Miss.   150;  111.  47;  and  especially  Rose  y.  Hay- 

TanssigT.  Hart»  49 N.  T.  801; Gmm-  den,  85  Kan.  106;  57  Am.  Rep.  145 

ley  T.  Webb^  44  Mo.  444;  100  Am.  Dea  (an  agent  to  negotiate  for  the  purchase 

804;  Leake  t.  Sntherland,  25  Ark.  219;  of  land  buys  the  same  with  his  own 

Banker  t.  M41e8,  80  Me.  431;  50  Am.  money;  he  is  treated  as  tmstee  for  the 

Dea  682;  Chorch  y.  Sterling,  16  Conn,  principal);  Bryan  y.  McKaughton,  38 

888;  Reed  t.  Warner,  5  Paige,  650;  Kan.  98  (same).]    See  pasi,  Constmc* 

Brace  T.  Dayenport,   36  Barb.   849;  tiye  Trusts. 

Gardnar  y.  Ogden,  22  N.  T.  827;  78       '  The  equitable  rale  concerning  gifts 

Am.  Dee.  192;  Myer's  Appeal,  2  Pa.  between  principal  and  agent  does  not 

8t»  468;   Keighler   y.    Sayage    Mfg.  seem  to  be  as  stringent  as  that  which 

Co.9  12  Md.  888;  71  Am.  Dea  600;  regulates  the  similur  dealings  of  tras- 

Kanada  y.  North,  14  Mo.  615;  Knabe  teeis  and  their  beneficiaries:  Hunter  y. 

y.  Teraot,  16  La.  Ann.  13;  [Hegen-  Atkins,  3  Mylne  k  K.  113;  Nicol  y. 

meyer  y.  Marks,  37  Minn.  6;  5  Am.  Vaughan,  1  Clark  k  F.  495;  Hobday 

St.  Rep.  808;  Weayer  y.  Fisher,  110  y.  Peters,  28  Beay.  349;  IRalston  y. 

m.  146.1  Tnrpin,  25  Fed.  Rep.  18;  affirmed  129 

1  Reiti  y.  Reita,  80  N.  Y.  538;  Ben-  U.  S.  663.] 
sett  y.  Austin,  81  N.  Y.  808;  Gardner        "  Scott  y.  Dunbar,  1   Molloy,  442; 

T.  Ogden,  22  N.  Y.  327;  78  Am.  Dea  Treyelyan  y.  Charter,  4  L.  J.  Ch.  209; 

192;  ^mith  y.  Stephenson,  45  Iowa,  Buoher  y.  Bucher,  86  IlL  377.     Even 

645;  Barziza  y.  Story,  39  Tex.  354;  then,  howeyer,  a  former  agent  is  not 

Krati  y.  Fisher,  8  Kan.  90;  Fisher  y.  permitted  to  use  special  knowledge, 

Krat^  9  Bjui.  501;  McMahon  y.  Mc-  which  he  acquired  by  means  of  his 

Graw,  26  Wis.  614;  Matthews  y.  Light,  agency,  to  benefit  himself  at  the  ex- 

82  Ma  806;  Pillsbury  y.  Pillsbury,  17  pense  of  the  former  principal:  Carter 

Ma  107;  Church  y.  Sterling,  16  Conn.  y.  Palmer,  8  Clark  k  F.  657;  Holman 

888;  Parkial  y.  Alexander,  1  Johns,  y.  Loynes,  4  De  Gex,  M.  k  Q.  270. 
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has  been  to  a  considerable  extent  ignored,  and   these 
rales  have  been  greatly  modified  in  their  application,  by 
the  courts  in  several  of  the  American  states.    While  the 
fact  must  be  admitted,  it  cannot  be  too  much  deplored.'     In 
regard  to  gifts,  the  rule  is  definitely  settled,  although  it 
may  not  always  have  been  followed  by  American  courts, 
that  no  gift  from  a  client  to  his  attorney,  made  while  the 
relation  is  still  subsisting,  is  valid.     In  order  that  a  gift 
from  a  client  to  his  own  attorney  may  be  sustained,  the 
donee  must  not  only  show  affirmatively  the  perfect  good 
faith  of  the  transaction,  the  absence  of  any  pressure  or 
influence  on  his  own  part,  the  complete  knowledge,  inten- 
tion, consent,  and  freedom  of  action  on  the  donor's  part, 
but  it  must  also  appear  that,  pro  hac  re, — that  is,  in  all  the 
dealings  connected  with  the  gift  itself,  —  the  relation  of 
attorney  and  client  between  the  two  parties  had  been  sus- 
pended, by  means  of  independent  advice  furnished  to  the 
client  by  some  disinterested  and  competent  third  person, 
through  which  the  client  was  instructed  and  upon  which 
he  acted.    Whatever  may  be  the  other  circumstances, 
unless  it  be  shown  that  the  client,  in  conferring  his 
bounty,  had  the  benefit  of  such  independent  counsel  and 
advice,  the  gift  must  faiL*    In  regard  to  purchases,  sales, 

*  I  yentnro  the  laggefltion  that  no  of  the  eaaos.  Thia  does  nd  neiii 
•ingle  circumstance  has  done  more  to  that  the  business  oonneotioii  between 
debase  the  practice  of  the  law  in  the  the  donor  and  the  donee  must  have 
popular  estimation,  and  eyen  to  lower  been  fully  and  finally  ended,  snd  ths 
the  lofty  standard  of  professional  attorney  dischaiged  entii«ly  from  Mi 
ethics  and  self-respect  among  mem«  employment  It  simplv  means,  si 
ben  of  the  legal  profession  itself,  in  stated  in  the  text,  that  in  the  deaUng 
Isj^e  portions  of  our  country,  than  concerning  the  gift  its^,  the  attorney 
the  nature  of  the  transactions,  often  must  not  be  acting  as  attorney  for 
in  the  highest  degree  champertous,  the  client,  but  some  other  attorney 
between  attorney  and  client,  which  or  competent  adviser  most  be  called 
are  permitted,  and  which  have  re-  in.  The  rule  as  ffiven  in  the  text  ii 
ceived  judicial  sanction.  It  sometimes  firmly  established  in  England.  Tbs 
would  seem  that  the  fiduciary  relation  latest  decision  is  Morgan  y.  Minett, 
and  the  opportunity  for  undue  in-  L.  R.  6  Ch.  Diy.  638.  A  client  hsd 
flnence,  instead  of  being  the  grounds  given  three  releases  and  oonyeyaneei 
for  invalidating  such  agreements,  are  to  Minett,  who  had  long  been  his  con- 
practically  regarded  rather  as  their  fidential  attorney  and  friend.  The 
excuse  and  justification.  evidence  showed,  beyond  a  question, 

'  The  language,  "the  relation  must  that  the  donor  fully  knew  and  corn- 
have  terminated,"  or  "  must  have  prehended  the  nature  of  the  transao- 
ceased  to  exists  "etCf  is  found  in  some  tion,    and   intended    to   confer    the 
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&iid  other  similar  contracts  between  the  attorney  and 
client,  the  rule  is  not  so  stringent.     Such  species  of  con- 
tract made  while  the  relation  is  still  subsisting  may  be 
valid,  and  independent  advice  to  the  client  from  a  third 
person  is  never  essential,  although  very  proper.     The  pre- 
sumption always  arises  against  the  validity  of  a  purchase 
or  sale  between  the  client  and  attorney  made  during  the 
existence  of  the  relation.    The  attorney  must  remove  that 

lx>ii]iiy.    The   donor,   however,    had  conrt  reviewed  the  prior  eases,  and 
no  other  adviser  in  the  transaction,  especially   the  often  quoted  case  of 
and  connseled  with  no  one  except  the  Hunter  v.  Atkins,  3  Mylne  &  K.  113, 
donee,    Minett.     The   gift   was   de-  in  which  Lord  Brougham  argued  that 
dared  invalid   and    the  instruments  a  gift  to  an  attorney  stood  on  the  same 
canceled.    The  coifH  said  (p.    646):  footing  as  a  purchase  by  him.    These 
"The  law  I  take  to  be  as  plainly  set-  views  of  Lord  firouffham  were  mere 
tied  on  the  subject  as  any  law  existing  dieto,  and  had  been  often  criticised  and 
in  thie  oonntry,  that  while  the  rela-  repudiated,  and  were  opposed  to  the 
tion  of  solicitor  and  client  subsists,  whole  current  of  authority.     The  cor- 
the  solicitor  cannot  take  a  eif t  from  rectness  of  the  rule  laid  down  in  Tom- 
his  dienk  •  •  •  .  ^.  646:]    It  is  not  son    v.    Judge,    3    Drew.    306,    was 
■aid  that  the  relation  prevents  a  cli«  expressly  affirmed.     See  also  Broun  v. 
ont  bestowing  his  bounty  upon  his  Kennedy,  4  l)e  Gex,  J.  &  S.  217;  Mid- 
solicitor,  but  what  the  law  requires  dleton  v.  Welles,  1  Cox,  112;  4  Brown 
is,  that,  considering  the  enormous  in-  Pari.  0.  246;  Hatch  v.  Hatch,  9  Ves. 
flnenoe  which  a  solicitor  in  many  cases  292;  Lady  Ormond  t.  Hutchinson,  13 
must  have  over  his  client,  in  order  to  Ves.  47;  Wright  v.  Proud,  13  Ves.  136; 
ffive  validity  and  effect  to  a  donation  Montesquieu  v.  Sandys,  18  Ves.  902; 
from  a  client  to  his  solicitor,  that  re-  In  re  Holmes's  Estate,  3  Giff.  337,  846; 
lation  must  be  severed.    The  parties  Gibbs  v.  Daniel,  4  Giff.  1 ;  O'Brien  v. 
must  be,  as  one  of  the  cases  says,  at  Lewis,  4  Giff.  221;  Wood  v.  Downes, 
arms-length.    The  relation  must  have  18  Ves.  120;  G^dard  v.  CarUsle,  9 
oeased  to  exbt.    If  that  can  once  be  Price,  169;  Greenfield's  Estate,  14  Pa. 
established,  there  is  an  end  to  the  St.  489,  506;  and  see  Berrien  v.  Mc- 
inflnence;  whatever  the  influence  may  Lane,  1  HoffL  Ch.  421;  Brock  v.  Barnes, 
have  been  before  need  not  be  inquired  40  Barb.  521.     In  Neabit  v.  Lockman, 
into;  the  influence  does  not  exist  where  34  N.  T.  167,  while  the  general  rule 
that  state  of  circumstances  is  brought  was  admitted,  a  sift  to  a  managing 
abont,   and  then  the  client  may  as  derk  of  the  donor  s  attorney  was  sus- 
well  give  to  the  solicitor  as  give  to  tained   upon  the    particular  circum- 
any  other  person.    The  de|[ree  of  in-  stances.     A  distinction  exists  between 
fluence  need  not  be  inquired  mta    The  gifts  inter  vivoi  and  testamentary  gifts, 
fact  of  the  influence  is  enough,  if  it  be  A  bequest  to  the  testator's  attorney 
established.     You  cannot  inquire  how  will  be  held  valid,    even  where  the 
much  influence  there  was;  it  is  enough,  attorney  himself  drew  up  the  will, 
in  the  contemplation  of  the  law,  that  if  the  testator's  capacity  and  freedom 
the  influence  existed,  that  there  is  a  of  action  and  intent  be  shown:  Hind- 
possibility  that  it  may  be  abused;  and  son  v.  Weatherill,  5  De  Gex,  M.  k  G. 
the  rule  is  not  a  hard  one  upon  a  so-  301;  Walker  v.  Smith,  29  Beav.  394; 
licitor.     A  client  inclined  to  bestow  Raworth  v.  Marriott,  1  Mylne  k  K. 
bounty  upon  his  solicitor  is  at  perfect  643.     [It  is  even  said  that  no  presump- 
liberty  to  do  it^  and  the  solicitor  is  at  tion  arises  against  the  validity  of  the 
perfect  liberty  to  accept  it,  but  both  bequest  in  such  a  case:    Matter  of 
of  them  must  act  under  circumstances  Will  of  Smith,  95  N.  Y.  516;  Post  v. 
which  preclude  the  possibility  of  sus-  Mason,  91  N.  Y.  539;  43  Am.  Rep. 
picion,  for  suspicion  is  enough."    The  689.] 
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presumption  by  showing  affirmatively  the  most  perfect 
good  faith,  the  abseuce  of  undue  influence,  a  fair  price, 
knowledge,  intention,  and  freedom  of  action  by  the  client, 
and  also  that  he  gave  his  client  full  information  and 
disinterested  advice;  in  the  language  of  Lord  Eldon,  "the 
attorney  must  prove  that  bis  diligence  to  do  the  best  for 
his  vendor  has  been  as  great  as  if  he  was  only  an  attorney 
dealing  for  that  vendor  with  a  stranger."'  If  all  these 
circumstances  are  proved,  the  contract  will  stand;  if  not,  it 
will  be  defeated  or  set  aside.*    In  the  conduct  of  his  em- 

1  GiUon  T.  Jeyet,  6  Vat.  266,  271.  Pa7n^  2  Vat.  200;  Hatch  t.  HAieh,9 

>  In  Edwmrdi  ▼.  Meyriok,  2  Hare,  Ves.  292;  Walme^eyy.  Booth,  2  Atk. 

60,   tha  dootrine  wm  fnlly  diacnMad  26;  Welles  ▼.  Biiddieton,  1  Cox,  112; 

in  aU  its  bearings  by  Wigram,  V.  0.,  Savery  ▼.  Kinff,  6  H.  L.  Os.  627; 

and  a  parohase   oy  an  attorney  wss  Cane  t.  Lord  Allen,  2  Dow,  289;  M(«- 

■nstained,  although  it  tamed  out  to  gan  t.  Lewes,  4  Dow,  29,  47;  Upping- 

be  mach  more   profitable  than  was  ton  ▼.  BoUen,  2  Dm.   k  War.  155; 

anticipated.      The    following    recent  Higgins  t.  Joyoe,  2  Jones  ft  !»  S82; 

English  deoistons  famish  striking  il-  Rpeacer  t.   Topham,   22    Bear.  673; 

lastrations  of  the  mle:  Oase$inAieh  Pearson   t.    Benson,    28  Bear.  696; 

Ms  tramacUtm  was  held  invalid:  Hoi-  AdamsT.  Sworder,  2DeGez^  J.AS.44. 

man  w,  Loynes,  4  De  Cez,  M.  &  G.  The  American  cases  do  not  exhibit  to 

270;  Hesse  v.  Briant,  6  De  Gex,  M.  mnch  aniformity.   While  all  reoogiiist 

k  G.  6^;  Bronn  t.  Kennedy,  4  De  the  general  role,  theoretioally  at  least, 

Gez,  J.  AS.  217;  Gresley  ▼.  Moasley,  and  while  some  apply  it  with  firmnea 

4  De  Gez  k  J.  78,  91,  94,  96,  98,  99;  3  and  riffor,  others  have  virtaally  emas- 

De  Gez,  F.  k  J.  433  (a  very  remark-  cnlated  it  in  its  application.    Tntmf> 

able  case;  a  parohase  set  sside  after  tions  have  been  sastained  which  sn 

death  of  both  parties,  on  ground  of  Bnslish  coart  would  hardly  suffer  to 

ander-valne,  and  by  application  of  the  be  disonssed,  and  wonld  yisit  the  at- 

presnmption,  there  being  no  affirmative  torneys  engaged  in   them  with  the 

evidence  to  sustain  the  validity);  Lyd-  severest  censure.     Cbset  amtping  tkt 

don  V.  Moss,  4  De  Gez  &  J.  104;  Baker  rules:  Ryan  v.  Ashton,  42  lows,  365; 

T.  Loader,  L.  R.  16  £q.  49;  Frees  v.  Broyles  v.   Arnold,   II    Heisk.   484; 

Coke,  L.  B.  6  Ch.  646  (conveyance  by  Baker  v.  Humphrey,   101  U.  S.  494; 

a  mortgagor  to  the  mortgagee,  who  wss  Folson  t.  Toung,  37  Iowa,  196;  Dsbb 

also  his  attomey,  set  aside  merely  from  t.   Record,    63    Ma    17    (rale  foiiy 

absence  of  evideoce  overcoming   the  adopted);  Roman  v.  Mali,  42  Md.  613 

f  resumption);    [Lnddy's   Trustee    v.  (ditto);  Kisling  t.  Shaw,  83  Csl.  426; 

sard,  33  Ch.  Div.  600;]  Lee  v.  An-  91   Am.  Dea   644  (ditto);   Haight  t. 

gas,  L.  R.  7  Ch.  79,  note.     Transae"  Moore,37N.  Y.Sup.Ctwl61;MeMahas 

tioiu  held  valid:  Moss  v.  Bainbrigge,  t.  Smith, 6  Heisk.  167;  Trotter  v.Smith, 

6  Ds  Gez,  M.  &  G.  292;  Johnson  v.  69X11.240;  Mason  v.  Ring,  3  Abb.  App^ 

Fesemeyer,  3  De  Gez  k  J.  13,  22  (the  210;  Zeigler  v.   Huffhes,  65  111.  288; 

doctrine  does  not  apply  when  the  at-  Payoe  v.  Avery,  21  Mich.  624;  Whitt 

tomey  is  in  the  hostile  attitude  of  an  v.  Whaley,  3  Lans.  327;  40  How.  Pr. 

argent  creditor  seeking  payment  or  353;  Mott  v.  Harrington,  12  Vt  199; 

security);  Lyddon  v.  Moss,  4  De  Gez  Merritt  v.  Lambert,    10  Faiffe,  352; 

k  J.    1()4   (delay   and    acquiescence);  2    Denio,   607;   Howell    v.   Ksnftom» 

Blagrave  v.  Routh,  2  Kay  k  J.  509;  11  Paige,  538;  Wendell  v.  Van  ^Latf 

Clanricarde  v.  Heoning,  30  Beav.  175.  selaer,   1    Johns.  Ch.   344;  Brock  ▼• 

See  also,  on  the  general  rule,  Gibson  v.  Barnes,  49  Barb.  621;  Smith  v.  Brotii* 

Jeyes,  6  Ves.  2G6,  277;  Montesquieu  erline,  62  Pa.  St.  461;  Miles  v.  Errin, 

T.  Sandys,  18  Ves.  302;  Newman  ▼•  1  McOord  £q.  524;  16  Am.  Dec.  60; 
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ployment,  the  attorney  must  consult  his  client's  interests 
in.  preference  to  his  own.     He  is  not  permitted,  therefore, 
to  make  any  profit  out  of  the  employment,  other  than  his 
due  compensation,  except  with  the  knowledge  and  con- 
sent of  his  client;  for  all  such  profits  be  must  accouut, 
a.n.d  if  necessary,  will  be  treated  as  a  trustee.^    When  an 
a.'ttorney  has  the  charge  of  or  is  employed  to  conduct  a 
judicial  sale  of  property,  he  cannot  become  the  purchaser 
ijvithout  full  explanation  and   information  given  to  his 
client  of  his  intention.*    The  English  rules  concerning 

Srown  ▼.  Bulkley,  14  N.  J.  Eq.  461;  657,   631;  Wood  t.  Downes,  18  Vea. 
IX>ann  ▼.  Datin,42N.  J.  £q.  431;M6r-  120;   Proctor  t.  Robinson,   36  Beav. 
ryman  v.  Ealer,  69  Md.  688;  43  Am.  329,  335;  0*Brien  ▼.  Lewis,  4  Giff.  221; 
Rep.  664;  Coopsr  v.  Lee,  75  Tex.  114.]  Gott  v.  Brigham,  41  Mich.  227;  Mc- 
^Trarutactioru    held    valid:    Porter    ▼.  Dowell  v.  Milroy,  69  III.  498;  Wheeler 
If^su-mly,  39  N.  Y.  Sap.  Ot.  219;  Marsh  ▼.  Willard,   44  Vt.   640;    Harper  v. 
▼.  Whitmore,  21  Wall.  178  (delay  of  Perry,  28  Iowa,  67;  Hatch  ▼.  Fogerty, 
twelve  years);  Jenkins  v.  Binstein,  3  10  Abb.  Pr.,  N.  S.,  147;  40  How.  Pr. 
Kss.  128(to  set  aside  acooTeyance  by  492  (using    information    afterwards); 
a  person  pecnniarily  embarrassed  to  Davis  v.  Smith,  43  Vt.  269;  [Lnddy's 
bis  attorney,  it  most  be  shown  that  the  Trastee  v.  Peard,   33  Ch.   Div.  600; 
latter  had  been  oonsnlted  in  regard  to  Taylor  ▼.  Barker,  30  S.  C.  238;  By- 
the  transaction,  or  was  in  a  position  ington    v.    Moore,     62    Iowa,    470.] 
to  take  an  unfair  advantage).     This  Making  profits  by  purchasing  property 
■eems  to  reverse    the    presumption,  of  client,  or  in  which  client  is  mter- 
[Tancre  v.    Reynolds,  36  Minn.  476;  ested;  purchase  eenera^y  held  void* 
also  Morrison   v.  Smith,  130  111.  304.  able,  or  in  trust  lor  the  client:  Smith 
Fact  that  one  of    the  parties    to    a  v.  Brotherline,  62Pa.  St.461;  Wheeler 
contract  is  an  attorney,  and  that  he  v.  Willard,  44  Vt.  640;  Porter  v.  Peck- 
prepares  the  necessary  writings  with-  ham,  44  Cal.  204  (purchase  held  valid); 
out  charge,  does  not  establish  the  re-  In  re  Taylor  Orphan  Asylum,  36  Wis. 
lation  of  attorney  and  client:    Stout  634;  Bowers  v.  Virden,  66  Miss.  596 
V.  Smith,  98  N.  T.  26;  60  Am.  Rep.  (valid);   Wright  v.  Walker,  30  Ark. 
632.]  44.     [See  also  Vallette  v.  Tedens,  122 
^  This  general  mle  is  reoognixed  by  111.  607;  3  Am.  St.  Rep.  602  (searcher 
all  the  cases,  but  there  is  some  differ-  of  records  holds  confidential  relation 
ence  of  decision  as  to  what  acts,  such  with  his  client);  By  ington  v.  Moore,  62 
as  purchases,  of  the  attorney  are  pro-  Iowa,  470;  Broder  v.  Conklin,  77  Cal. 
hibited    by  it^     It    results  from  the  331.]    Acting    for    two    parties,  and 
same  general  doctrine  that  in  contested  making  a  contract  in  violation  of  his 
matters  the  same  attorney  cannot  act  duty  to  one  of  them:    Hesse  v.  Bri- 
on  behalf    of    two  opposing  parties;  ant^  6  De  Gex,  M.  &  G.  623;   Lee  v.. 
and  even  when  he  may  thus  act  for  Angas,  L.  R.  7  Ch.  79,  note;  Baker  v. 
two  parties  in  uncontested  matters,  his  Humphrey,  101  U.  S.  494.     Acting  for 
conduct   is  most  carefully  watched,  opposins  litigants:    Wallace   v.  Fur* 
and  must  exhibit    the  most   perfect  ber,  62  Ind.  103;  De  Celis  v.  Branson,, 
good  faith;  he  cannot  prejudice  one  63  Cal.  372;  Orr  v.  Tanner,  12  R.  I.  94; 
client  for  the  benefit  of  another;  the  Mac  Donald  v.  Wagner,  5  Mo.  App.  66. 
injured  client  will  be  relieved  by  set-  '  This  rale  seems  to  be  settled  by 
ting  asid4  such  a  transaction.     A§  to  the  English  decisions,  and  is  followed 
making  a  pro/U,   etc,  see  Tyrrell  v.  by  some,  but  not  by  all,  of  the  Amer- 
Bank  of  London,  10  H.  L.  Cas.  26,  44;  ican  cases:    In  re    Bloye's    Trust,  1 
Rhodes  v.    Beauvoir,    6    Bligh,    195;  Macn.   k  G.  488;  Watt  v.  Grove,  8 
Lawless  v.  Mansfield,  1  Dni.  k  War.  Schoales  k  L.  492;  Lowther  v.  Low* 
2  Bq.  Jua.— sa 
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compensation,  and  agreements  with  respect  to  payment 
or  security  of  compensation,  are  exceedingly  strict,  but 
they  have  been  relaxed  in  many  if  not  all  of  the  American 
states.*  All  of  the  foregoing  rules  apply  not  only  to  those 
who  are  technically  attorneys,  but  also  to  all  who  de  facto 
act  as  professional  or  legal  advisers.* 

§  961.  Guardian  and  Ward. — The  equitable  rules  con- 
cerning dealings  between  guardian  and  ward  are  very 
stringent.     The  relation  is  so  intimate,  the  dependence 

ther,  13  Ves.  95;  Oliver  v.   Court,  S  client  became  the  attorney**  bills  of 
Price,    127;    Manning   v.    Hayden,    5  costs  were  not  properly  taxed,  or  ex- 
Saw.  360;  Bowers  v.  Virden,  56  Miss,  amined,  or  dealt  with  as  required  by 
595;  Pacific  R.  R.  ▼.  Ketchuin,    101  law.     In  the  United  States,  attorneys 
U.  S.  289;  Page  v.  Stubhs,  39  Iowa,  and  clients  are  generally  permitted  to 
537;  Barrett  v.  Bamber,  9  Phila.  202;  make   what  agreements    Uiey  please 
In  re  Taylor  Orphan  Asylnm,  36  Wis.  concerning  compensation  for  fntnre  or 
534;  Taylor  v.    Boardman,  24  Mich,  past  services,  even  though  the  a{|ree- 
2S7;  Warren  ▼.  Hawkins,  49  Mo.  137;  ment  would  be  void  at  common  lav 
Banks  v.  Jndah,  8  Conn.  145,  146, 147;  for  champerty.     The  courts  will,  of 
Phillips  V.  Belding,  2    Edw.  Ch.  15;  course^   scrutinize  such  transactions, 
Reed  ▼.  Warner,  5  Paige,  650;  Casey  to  see  that  there  was  no  actual  undue 
V.  Casey,  14  IlL  412;  Sypher  v.  Mc-  influence;  that  the  client  acted  with 
Henry,  18  Iowa,  232;  Church  v.  Ma-  knowledge,    and    intentionally;    but 
rine    Ins.    Co.,    1    Mason,   341.    344;  these  facts  being  established,  the  trans- 
Baker  V.  Whiting,  3  Sum.  475;  [Wren  action   will  rarely  be   impeached  on 
V.  FoUowell,  52   Ark.   7i;  Taylor  v.  account  of  its  subject-matter  and  pro- 
Young,  56  Mich.  285.]  visions:   Ryan  ▼.   Ashton,   42   Iowa, 
*  An  attorney  who  advances  money  365;  Ballard  v.  Carr,  48  CaL  74;  Hoff- 
to  his  client  and  takes  security  for  it  man  ▼.  Vallejo,  45  CaL  564. 
must  have  some  evidence  of  the  fact        '  To  counsel  or  barristers  as  distinct 
more  than  the  security  itself  and  any  from    attorneys:   Broun  v.  Kennedy, 
acknowledgment    of    payment    con-  4  De  Gez,  J.  &  S.  217;  33  Bear.  133; 
tained  in  it:  Grealey  v.  Mousley,   3  Carter  v.  Palmer,  8  Clark  &  F.  657, 
De  Gez,  F.  k  J.  433;  Slorgan  ▼.  Lewes,  707;   MacCabe  v.    Hussey,   6   Bligh, 
4   Dow,  29,   46;  Morgan  ▼.  Evans,   3  N.  S.,  715;  Purcell  v.  McNamara,  H 
Clarke  F.  159,  195;  Lawless  v.  Mans-  Ves.  91;   to  a  clerk  of  an  attorney: 
tield,  1  Dm.  k  War.  557.     An  agree-  Hobday  v.  Peters,  28  Beav.  349;  Kes- 
iiient  to  pay  a  gross  sum  for  past  ser-  bitt  v.  Berridge,  32  Beav.  282;  Kesbii 
vices    may    be    valid,    although     the  ▼.  Lockman,  34  N.  Y.  167;  Poillon  r. 
clearest  proof  of  good  faith  will   be  Martiu,  1  Sand.  Ch.  569;  [to  a  person 
required:  Morgan  v.  Higgins,   1  Giff.  employed  to  make  an  abstract  of  title: 
*270.  277;  Welles  v.  Midtileton,  1  Cox,  Vallettev.  Teden^  122  111.  607;  3 Am. 
112,  125;  Cheslyn  v.  Dalby,  2  Younge  St.  Rep.  502;]  and  even  to  a  friend 
k  C.  170;  but  an  agreement  to  pay  a  who  has  assumed  to  advise  in  legal 
i;ross  sum  for  future  services,  and  se-  matters,  and  thus  to  take  the  place  of 
i-urity  given  for  the  compensation  with  an  attorney:  Tate  v.  Williamson,  L  K 
respect  to  future  services,  or  money  1  £q.  528;  2  Ch.  55.     There  are  many 
to  be  advanced  in  future,  were  entirely  other  rules  of  law  regulating  the  rela- 
iuvalid    prior  to  a  recent  statute  of  tion  of  attorney  and  client,  but  the 
l^irliament:  In  re  Newman,  30  Beav.  foregoing  are  all  of  the  most  impor* 
196;  Jones  v.  Tripp,  Jacob,  322;  Up-  taut  ones  which  can  come  within  the 
pington  V.  Bullen,  2  Dm.  k  War.  184.  cognizance  of  equity;  courts  of  equity 
The  cases  are  numerous  in  which  set-  can  generally  deal  only  with  contracts 
tlements,    payments,    and    securities  and  similar  transactions  between  as 
have  been  set  aside  at  the  suit  of  the  attorney  and  client. 
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SO  complete,  the  influence  so  great,  that  any  transactions 
"between    the    two    parties,   or    by  the   guardian   alone, 
'tlirough  which  the  guardian  obtains  a  benefit,  entered 
into  while  the  relation  exists,  are  in  the  highest  degree 
suspicious;  the   presumption  against  them  is  so  strong 
-that  it  is  hardly  possible  for  them  to  be  sustained.     In- 
deed, many  authorities  lay  down  the  positive  rule  that 
the    parties  are  wholly  incapacitated  from   contracting, 
and  that  any  such  transaction  between  them  is  neces- 
sarily voidable.     This  statement  is  perhaps  too  broad.* 
A  will  by  the  ward  in  his  guardian's  favor  is  not  viewed 
fio  strictly;  the  presumption  against  it  may  be  overcome, 
and  the  will  sustained.*    The  general  doctrine  of  equity 
applies  to  the  parties  after  the  legal  condition  of  guar- 
dianship has  ended,  and  as  long  as  the  dependence  on 
one  side  and  influence  on  the  other  presumptively  or  in 
fact  continue.     This  influence  is  presumed  to  last  while 
the  guardian's  functions  are  to  any  extent  still  performed, 
while  the  property  is  still  at  all  under  his  control,  and 
until  the  accounts  have  been  finally  settled.     It  follows, 
therefore,  that  any  conveyance,  purchase,  sale,  contract, 
and  especially  gift,  by  which  the  guardian  derives  a  ben- 
efit, made  after  the  termination  of  the  legal  relation,  but 

I  Hylton  T.  Hylton,  2  Ves.  Sr.  548,  2  Leigh,  11;  21  Am.  Deo.  694;  and  IM 

549;    Hatch    v.    Hatch,   9   Ves.   292;  Smith  ▼.  Davis,  49  Md.  470;  [Wade  v. 

Dawson  v.  Massey,  1  Ball  k  B.  219,  Pulsifer,  64  Vt.  45.]    The  doctrine  ap- 

226;  Mulhallen  ▼.  Marum,  3  Dm.  k  plies  to  purchase  made  by  guardians  of 

War.   317;    Beasley    t.    Magrath,    2  ward's  property,  when  sold  by  order 

Schoales  &  L.  35;  Archer  v.  Hudson,  of  court,  or  at  other  judicial  or  pnblio 

15  L.  J.  Ch.  211;  Everitt  v.  Everitt^  sales;    such  purchases  are  generally 

L.  R.  10  Eq.  405;  Walker  v.  Walker,  held  voidable,  and  are  clearly  so  in 

101  Mass.  169;  Gallatian  ▼.  Cunning*  principle:   Redd  ▼.  Jones,  30  Gratt. 

ham,  8  Cow.  361;  Gallatian  v.  Erwin,  123;  Sanders  ▼.  Forgasson,  59  Tenn. 

1  Hopk.  Ch.  48;  White  v.  Parker,  8  249;  Green  v.  Green,  14  N.  Y.  Sup. 
Barb.  48;  Henrioid  v.  Neusbanmer,  Ct.  492;  Walker  v.  Walker,  101  Mass. 
69  Mo.  96;  Scott  v.  Freeland,  7  169;  Bland  v.  Lloyd,  24  La.  Ann.  603; 
Smedes  k  M.  409;  45  Am.  Dec.  310;  but  see  Doe  ▼.  Hassell,  68  N.  C.  213; 
Sullivan  v.  Blackwell,  28  Miss.  737;  Lee  v.  Howell,  69  N.  C.  200;  Small  v. 
Meek  ▼.  Perry,  36  Miss.  190;  Wright  Small,  74  N.  C.  16. 

▼.  Arnold,  14  B.  Mon.  638;  61  Am.        >  Daniel  v.  Hill,  62  Ala.  430  (a  very 

Dec  172;  Hanna  v.  Spotts,  5  B.  Mon.  instructive  case,  in  which  the  equi« 

362;  43  Am.  Dec.  132;  Blackmore  ▼.  table  doctrine  was  well  stated,  and  the 

Shelby,  8  Humph.  439;  Williams  v,  will  was  held  valid);  Garvin's  Adm'r 

Powell,  1  Ired.  Eq.  460;  Love  v.  Lea,  v.   Williams,    50  Mo.   206;  Meek  v. 

2  Ired.  Eq.  627;  Waller  v.  Armistead,  Perry,  36  Miss.  190. 


g  961  EQUITY   JURISPBT7DENCB.  1396 

while  the  influence  lasts,  is  presumed  to  be  invalid  and 
voidable.  The  burden  rests  heavily  upon  the  guardian 
to  prove  all  the  circumstances  of  knowledge,  free  consent^ 
good  faith,  absence  of  influence,  which  alone  can  over* 
come  the  presumption.*  If  the  legal  relation  has  ended, 
and  all  these  circumstances  of  good  faith,  full  knowledge, 
and  free  consent  are  clearly  shown,  a  settlement,  convey- 
ance, contract,  or  even  gift  from  the  former  ward  to  hi» 
recent  guardian  will  be  as  valid  and  as  effective  as  the 
same  transactions  between  any  other  competent  persons.' 
It  is  not  essential  that  a  legal  guardianship  should  exist; 
the  doctrine  applies  wherever  the  relation  subsists  in 
fact.* 

'  Hylton  ▼.  Hyltoo,  2  Yes.  Sr.  548,  foroe  to  settleinents  by  the  gaardiao 

549;    Hatch    ▼.   Hatch,  9  Ves.   292;  with  his  ward.    The  gaardian  mott 

Pierce  v.  Waring,    1   P.  Wms.   121,  prove  not  only  an  abaenoe  of  nndae 

note;  Dawioa  ▼.  Massey,  1  Ball  &  B.  mflnence,   and    perfect    faimees  aod 

219;  Gary  v.  Gary,  2  Schoalea  k  L.  good  faith,  but  that  the  ward  had  full 

173;  Revett  T.  Harvey,  1  Sim.  k  St.  opportunity  to  examine  the  aocouots, 

502;  Mellieh  ▼.  Mellish,  1  Sim.  k  St.  either  by  himself  if  he  was  able  t» 

138;  Maitland  ▼.  Backhouse,  16  Sim.  understand  them,   or  by  the  aid  of 

58;  Maitland  ▼.  Irving,  15  Sim.  4.^7;  some  competent  adviser  or  attorney: 

Wedderbnm  ▼.  Wedderburn,  4  Mylne  Fish  v.  Miller,  1  Ho£  Ch.  267:  In  re 

&  G.  41;  Espey  ▼.  Lake,  19  Hare,  260;  Van   Home,   7   Paige,  46;    Stanley's 

Matthew  t.  Brise,  14  Beav.  841,  345;  Appeal,  8  Pa.  St.  431;  Say  ▼.  Barnes, 

Wright  V.  Vanderplank,  8  De  Gex,  M.  4  Serg.  &  R.  112;  8  Am.  Dec.  679; 

k  G.  133;  2  Kay  k  J.  I;  Wickiser  v.  Waller   v.   Armistead,   2    Leigh,  11: 

Cook,  85  IlL  68;  Tnoke  t.  Bncholz,  43  Garvin  v.  Williams,  44  Mo.  465;  100 

Iowa,  415;  Ranken  v.  Patton,  65  Mo.  Am.  Dec.  314;  [Ralston  ▼.  Turpin,  25 

378;  Somes  v.  Skinner,  16  Mass.  348;  Fed.  Rep.  18;  129  U.  S.  663;  Gregory 

Fish  y.  Miller,  1  Hoff.  Gh.  267;  Hap-  v.  Orr,  61  Misa  307;  Gillett  v.  Wiley, 

alje  V.  Norsworthy,  1  Sand.  Gh.  399;  126  III.   310;  9  Am.   St.    Rep.  587; 

Gale  ▼.  Wells,  12  Barb.  84;  Eberts  v.  Voltz  ▼.  Voltz,  75  Ala.  555.] 
Eberts,   55    Pa.   St    110;    Hawkins's        '  Hylton  v.  Hylton,  2  Ves.  Sr.  54S; 

Appeal,  32  Pa.  St.  263;  Wills*s  Ap*  Hatch   v.  Hatch,    9    Ves.   292,  297; 

peal,  22  Pa.  St.  325,  332;  Sherry  v.  Kirby  v.   Taylor,  6  Johns.  Cli.  242; 

Sansberry.  3  Ind.  320;  Waller  v.  Arm-  248;  Kirby  v.  Turner,   1   Hopk.  Cb. 

istead,  2  Leigh,  11;  21  Am.  Dec.  594;  309;  Hawkins's  Appeal,  32  Pa.  eSt.  26:1, 

Williams  ▼.  Powell,  1  Ired.  Eq.  460;  265;  Gowan's  Appeal,  74  Pa.  St  829; 

Womack  t.  Austin,  1  S.  G.  421;  An*  Myer  t.  Rives,  11  Ala.  760;  Meek  v. 

drews  ▼.  Jones,  10  Ala.  400;  Johnson  Perry,  36  Misa  190;  Sherry  ▼.  Suis- 

V.  Johnson,  5  Ala.  90;  Richardson  ▼.  berry,  3  Ind.  320;  [Bickersta^  t.  Mar- 

Linney,  7  B.  Mon.   571;  Wright  ▼.  lin,  60  Miss.  509;  45  Am.  Rep.  418; 

Arnold,  14  B.  Mon.  513;  Sullivan  ▼.  Ralston  v.  Turpin,  129  U.  S.  66a] 
Blackwell,  28  Miss.  737.    [See  also  the        '  For  example,  whereyer  a  young 

important  case  of  Noble's  Adm'r  v.  person  has  actuaJly  been  bron^t  up 

Moses,  81  Ala.  530;  60  Am.  Rep.  175,  in  the  family  and  under  the  care  of  a 

per  Stone,  G.  J.;  Willey  v.  Tindal,  6  relative  or  friend:   Revett  v.  Harvey, 

Del.  Gh.  194;  McConkey  v.  Gockey,  1  Sim.  k  St  502;  Allfrey  v.  Allfrey.  1 

69  Md.  286;  Garter  v.  Tice,  120  111.  Macn.  k  G.  87,  98;  Espey  v.  Lake,  10 

277;  Ashton  v.  Thompson,  32  Minn.  Hare,  260,  202;   Beasley  v.  Magratb, 

25.]    The  rule  applies  with  especial  2  Schoales  &  L.  31;  Mulhallen  t.  Ma* 
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§  962.    Parent  and  Child.  —  "  Transactions  between  par- 
ent and  child  may  proceed  upon  arrangements  between 
Chem  for  tlie  settlement  of  property  or  of  their  rights  in 
property  in  which  they  are  interested.    In  such  cases 
<sourtB  of  equity  regard  the  transactions  with  favor.    They 
<lo  not  minutely  weigh  the  considerations  on  one  side  or 
the  other.     Even  ignorance  of  rights,  if  equal  on  both 
sides,  may  not  avail  to  impeach  the  transaction.^    On 
the  other  hand,  the  transaction  may  be  one  of  bounty 
from  the  child  to  the  parent,  soon  after  the  child  has  at- 
attained  twenty-one.     In  such  cases  the  court  views  the 
transaction  with  jealousy,  and  anxiously  interposes  its 
protection  to  guard  the  child  from  the  exercise  of  paren- 
tal influence."*    "  The  law  on  this  subject  is  well  settled. 
A  child  makes  a  gift  to  a  parent,  and  such  a  gift  is  good 
if  it  is  not  tainted  by  parental  influence.    A  child  is  pre- 
eumed  to  be  under  the  exercise  of  parental  influence  as 
long  as  the  dominion  of  the  parent  lasts.     Whilst  that 
dominion  lasts  it  lies  on  the  parent  maintaining  the  gift 
to  disprove  the  exercise  of  parental  influence,  by  showing 
that  the  child  had  independent  advice,  or  in  some  other 
way.    When  the  parental  influence  is  disproved,  or  that 
influence  has  ceased,  a  gift  from  a  child  stands  on  the 
same  footing  as  any  other  gift;  and  the  question  to  be  de- 
determined  is,  whether  there  was  a  deliberate,  unbiased 
intention  on  the  part  of  the  child  to  give  to  the  parent."' 

rnm,  8  Dm.  k  War.  317;  Wiltman'i  '  Baker  t.  Bradley,  7  De  0«x,  M.  k 

Appeal.   2S  Pa.   St.   376;    Hanna  ▼.  G.  597. 

Spotta,  5  B.  Mod.  362;  43  Am.  Dec  ■  Wright   ▼.   Vanderplank,    8    Be 

132;  [Worrall'i  Appeal,  110  Pa.  St.  Qex,  M.  k  G.  133,  146,  per  Turner, 

349;  ftrown  ▼.  BorDank,  64  CaL  99;  L.  J.    In  the  eame  case  the  gronnda 

Bntler  ▼.  Hyland,  89  Gal.  576.]  of  the  doctrine  were  itated  in  a  very 


^  Baker  v.  Bradley,  7  De  Gex,_M.  k    forcible    manner   by   Kniffht   Bmce, 

uter  oomine 
dell  ▼.  Tweddell,  Turn.  &  R.  1 ;  Bel-    of  age,  made  a  conveyance  by  way  <9 


— ^     .      -  ^y,__  _  ,_,     —  _  _        —       —  ^ 

G.  597,  620,  per  Turner,  L.  J.;  Twed-    L.  J.     A  daughter,  aoon  after  coming 


lamy  ▼.  Sabine,  2  Phill.  Oh.  426;  Jen-  gift  to  her  father;  the  daughter  marry- 
ner  v.  Jenner,  2  De  Gex,  F.  k  J.  359;  ing  and  afterwards  dying,  berhueband 
Williams y.  Williams,  L.  B.  2  Gh.  294;  brought  this  suit  to  set  aside  the  con- 
Potts  V.  Snrr,  34  Beav,  543;  Hoghton  veyance.  The  lord  justice  proceeds 
V.  Hoghton,  15  Beav.  278,  305;  Dims-  to  inquire  on  what  grounds  the  deed 
dale  ▼.  Dimsdale,  3  Drew.  556;  Cooke  can  be  impeached.  After  saying  that 
V.  Burtchaell,  2  Dm.  k  War.  165;  the  grounds  were,  not  because  the 
Waliaca  t.  Wallace,  2  Dra.  k  War.  amount  was  immoderate;  nor  becanse 
4d2L  fihe  was  induced  by  any  fraud,  or  de* 
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Where  the   positions  of  the  two  parties  are   reversed, 
where  the  parent  is  aged,  infirm,  or  otherwise  in  a  condi- 

eeit,  or  coercion;  nor  because  she  acted  that  it  is  a  relation  of  dependence  on 
under  anv  mistake  or  misappreheno  the  one  side  and  authority  on  the 
sion;  nor  because  she  did  not  intend  to  other;  since  if  the  relation  ia  in  fact  fi- 
do  what  she  did;  nor  on  the  ground  duciary,  which  is  universally  admitted* 
that  the  defendant  acted  dishonestly  then,  on  the  plainest  principle,  the  pre- 
(p.  137);  "but  upon  the  ground  of  the  sumption  of  invalidity  mtui  arise;  and 
dose  attention,  the  strictness,  and  the  if  it  be  not  fiduciary,  then  Uiere  is 
jealousy  with  which,  upon  principles  certainly  no  reason  whatever  why 
of  natural  justice,  and  upon  considera-  dealings  between  the  parties  should 
tions  important  to  the  interests  of  be  carefully  scrutinized;  4.  The  theoiy 
society,  tne  law  of  this  country  exam-  and  the  reasoning  by  which  it  is  top- 
ines,  scrutinizes,  and,  if  I  may  borrow  ported  are  in  conflict  with  the  eom- 
an  old  expression,  weighs  in  golden  mon  experience  of  mankind.  Tony 
scales,  every  transaction  between  a  that  when  a  gift  of  property  is  mads 
guardian  and  his  ward,  or  between  a  by  a  daughter  to  her  father,  jnst  after 
parent  and  his  child,  which,  including  she  comes  of  age, — nerbaps  for  the 
or  consisting  of  a  gift  from  the  younger  purpose  of  paying  his  aebts»  —  it  moit 
to  the  elder,  takes  place  so  soon  after  be  presumed  to  have  been  made  for  the 
the  termination  of  the  legal  authority,  purpose  of  promoting  her  interests,  — 
as  that  the  ward  or  child  may,  in  oon*  to  be  the  dOTect  of  parental  afiectioa 
sequence,  probably  be  not,  in  the  lar-  anxious  for  the  welfiure  of  a  child,  — is 
gest  and  amplest  sense  of  the  term,  —  so  opposed  to  universal  experience  and 
not  in  mind  as  well  as  person,  —  an  to  common  probability  that  it  is  en- 
entirely  free  agent."  titled  to  no  weight  whatever  as  a  legal 

It  has  sometimes  been  said  that  a  argument.  Finally,  the  pecoliar  views 
different  rule  prevails  in  the  United  of  these  two  cases  have  not  been  gen* 
States;  it  has  been  asserted  that  Jen-  erally  adopted  by  the  American  covts. 
kins  V.  Pye,  12  Pet  241,  253,  254,  and  Most  of  the  recent  American  cases 
Taylor  v.  Taylor,  S  How.  183,  201,  hereafter  cited  in  this  note  have  plainly 
establish  another  doctrine.  It  must  followed  the  equitable  doctrine  as  fint 
be  admitted  that  the  opinions  in  these  settled  in  England.  The  following 
two  cases  do  maintain  that  a  gift  from  cases  are  illustratiuns  of  the  doctrine: 
a  child  to  his  father  made  under  the  Baker  v.  Bradley,  7  De  Qex,  M.  ft  6. 
circumstances  above  described  ia  not  597,  620;  Wright  v.  Vanderplank,  8 
prima  fade  voidable;  that  no  pre-  De  Gex,  M.  ft  O.  133;  2  Kay  ft  J.  1 
sumption  arises  against  its  validity,  (remedy  barred  by  delay);  Turner  v. 
but  on  the  contrary,  the  presumption  ColUns,  L.  R.  7  Cn.  329;  Kempson  v. 
is  that  the  traosaotion  was  entered  Ashbee,  L.  B..  10  Ch.  15;  Savory  v. 
into  for  the  purpose  of  promoting  the  Kin^,  6  H.  L.  Gas.  627,  655;  Daviesv. 
interests  of  the  child;  but  nevertheless  Davies,  4  Giff.  417;  Hannah  v.  Hodg- 
all  such  dealings  should  be  carefully  son,  30  Beav.  19;  Casborne  ▼.  Barsham, 
scrutinized  by  the  courts.  In  regard  2  Beav.  76;  Hoghton  v.  Hoghton,  15 
to  this  theory  I  would  remark,  —  1.  Beav.  278;  Hartopp  v.  Hartopp,  21 
That  most  of  these  expressions  of  opin-  Beav.  259;  Bury  t.  Oppenheim,  26 
ion  were  entirely  obiter;  2.  They  are  Beav.  594;  Berdoe  y.  Dawson,  34 
in  direct  conflict  with  the  overwhelm-  Beav.  603;  Chambers  v,  Crabbe,  Si 
ing  weieht  of  authority;  3.  They  are  Beav.  457;  Potts  v.  Surr,  34  Beav. 
in  equally  direct  conflict  with  princi-  543;  Heron  v.  Heron,  2  Atk«  161; 
pie.  The  theory  makes  the  gift  of  a  Young  v.  Peachy,  2  Atk.  254;  Car- 
child  to  his  parent  to  be  impeachable  penter  ▼.  Heriot,  1  EMen,  338;  Far* 
only  on  the  gpround  of  aclticU  undue  in-  rant  v.  Blanchford,  1  De  G«x,  J.  ft  S. 
fluence  exerted  by  the  parent,  and  107  (a  request  by  a  sick  father  near 
throws  upon  the  party  contesting  the  his  death  that  a  son  many  years  past 
validity  tne  burden  of  proving  the  un-  his  majority  would  execute  a  relesae 
due  influence.  This  position  is  simply  of  certain  claims  in  the  son*s  favor 
a  denial  that  the  relation  of  parent  against  the  father  and  another  person, 
and  child  is  in  fact  a  fiduciary  one;    held  not  to  be  undue  influence  which 
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'tion  of  dependence  upon  his  own  child,  and  the  child 
occupies  a  corresponding  relation  of  authority,  convey- 
ances conferring  henefits  upon  the  child  may  be  set  aside. 
Cases  of  this  kind  plainly  turn  upon  the  exercise  of  ac- 
tual undue  influence,  and  not  upon  any  presumption  of 
invalidity;  a  gift  from  parent  to  child  is  certainly  not 
presumed  to  be  invalid.' 

§963.  Other  Belatioiis. — The  equitable  doctrine  ap- 
plies with  strictness  to  executors  and  administrators  who, 
in  common  with  all  trustees,  are  prohibited  from  purchas- 
ing the  property  of  the  estate  when  sold  in  course  of  ad- 
ministration, and  from  making  any  personal  profits  by 
their  dealings  with  it.^  Tlie  same  general  principle 
extends,  with  more  or  less  force,  to  dealings  between 
a  physician  and  patient,'  a  spiritual  adviser  and  peni- 

woald  avoid  the  release);  Miller  ▼.  Deo.  693;  Todd  v.  Grove,  33  Md.  188; 

SimoDdsy  5  Mo.  App.  33  (by  a  dangh-  Comstock  v.  Gomstock,  67  Barb.  463; 

ter  to  her  father);  Davis  ▼.  Danne,  46  Whelan  v.  Whelao,  3  Cow.  637;  Deem 

46  Iowa,  684  (step-daughter  to  step-  v.   Phillips,  6  W.  Va.   188;   Ltddels 

mother  and  her  son);  Bailey  w.  Wood-  Ex'r  ▼.  Starr,  20  N.  J.  Eq.  274.     The 

bniy,  60  Vt.  166  (daughter  to  father);  general  doctrine  of  the  text  is  applied 

Roes  ▼.   Rootf,   6  Hun,   80  (child   to  to  transactions    between  other  near 

parent);  Beraen  v.  Udall,  31  Barb.  9;  relations,   as  gifts    from  a  sister  to 

Slocnm  ▼.  Marshall,   2  Wash.  O.  C.  brother:  Thornton  ▼.  Ogden,  32  N.  J. 

397;  Jenkins  v.  Pye,  12  Pet.  241,  253;  Eq.  723;  Hewitt  ▼.  Crane,  6  N.  J.  Eq. 

Taylor  ▼.  Taylor,   8  How.   183,  201.  159,  631;  Sears  ▼.  Shatter,  6  N.  Y. 

[See  also  Noble's  Adm'r  v.  Moses,  81  268;  Boney  t.  HoUingsworth,  23  Ala. 

Ala.   630;   60  Am.   Rep.    175   (adult  690;  [Gillespie  v.  Holland,  40  Ark.  2S; 

daughter  pays  father's  debts;  in  the  48  Am.  Rep.  1 ;  Million  v.  Taylor,  .^ 

opinion  of  Stone,  C.  J.,  the  foregoing  Ark.  428.]    It  has  been  held,  however, 

comment  on  Jenkins  v.   Pye  is  ex-  that  there  is  no  fiduciary  relation  ipgo 

pressly  approved);   Miskey's  Appeal,  /octo  between  a  son-iu-law  and  mother- 

107  Pa.  St.  611;  Williams  v.  Williams,  in-law:  Fish  v.   Cleland,  33  Ul.  23S; 

63  Md.  371;  Bickers taff  v.  Marlin,  60  Cleland  v.  Fish,  43  111.  282. 
Miss.  509;  45  Am.  Rep.  418  (gift  up-        '  Scott  ▼.   Umbarger,  41   Cal.  410; 

held);    Carter  ▼.  Tice,    120  III.   277;  Green  v.  Sargeant,  23  Vt.  466;  56  Am. 

Ashton  ▼.  Thompson,  32  Minn.    25;  Dec.  88;  Ives  v.  Ashley,  97  Mass.  19vS; 

Elooz  V.  Singmaster,  75  Iowa,  64.     In  Hawley  ▼.  Mancius,  7  Johns.  Ch.  174; 

Puseyv.  Gardner,  21  W.  Va.  469,  the  Wortman  ▼.  Skinner.  12  N.  J.   Eq. 

mle  in  Jenkins  v.  Pye  was  followed.  358;  Obert  v.  Obert,  10  N.  J.  Eq.  98; 

That  a  parent  will  not  be  sufifered  to  Kruse  v.  Stefifens,  47  111.  112;  Auden- 

gain    an    unconscientious    advantage  reid's  Appeal,  89  Pa.  St.  114;  33  Am. 

over  a  child  by  reason  of  confidence  Rep.  731.     [See  also  many  cases  cited 

reposed  by  the  child,  apart  from  any  under  §  958.] 

presumption  of  undue  influence,   see        '  Billage   v.   Southee,  9  Hare,  594; 

Wood  V.   Rabe,   96   N.    Y.   414;    48  Dent  v.  Bennett,  4  Mylne  &  C.  269; 

Am.  Rep.  640;  post,   §  1056,  end  of  Aherne  v.  Hogan,  1   Drn.  310;   Cris- 

note.]  pell  v.  Dubois,  4  Barb.  393;  InsersoU 

>  Dalton  V.   Dalton,  14  Nev.  419;  v.  Roe,  65  Barb.  346;  Cadwallader  ▼. 

Mulock  V.  Mulock,  31  K.  J.  Eq.  594;  West,  48  Mo.  483.     Cases  presenting 

Martin  ▼.  Martin,  1  Heisk.  644;  High-  the  same  question  arising  on  the  pro- 

berger  v.  Stiffler,  21  Md.  338;  83  Am.  bate  of  wills  are  not  uncommon* 
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tent/  vendor  and  vendee  of  land,'  husbands  and  wives,  and 
persons  occupying  their  position,*  partners,*  and  indeed 
all  persons  who  occupy  a  position  of  trust  and  confidence, 
of  influence  and  dependence,  in  fact,  although  not  perhaps 
in  law.*  There  remain  to  be  mentioned  two  other  impor- 
tant relations  which  are  partially  fiduciary,  and  to  which 
the  principle  applies  with  limitations, — that  of  surety 
and  creditor  and  principal  debtor,*  and  that  subsisting 
between  promoters  and  directors  or  trustees  of  corpora- 
tions and  the  corporation  itself  and  the  stockholders.' 

>  The  reliffioai  belief  or  oonnectioa  Mylne  &  K.  279;  1  Sim.  89;  Barton  ▼• 
is  immateriu:  Lyon  v.  Home,  L.  R.  6  Wookey,  6  Madd.  367;  Short  ▼.  St»- 
Eq.  655:  Kottidge  v.  Prince,  2  Giff.  Teneon,  63  Pa.  St  95;  Simons  ▼.  Vol- 
246;  LeightoD  ▼.  Orr,  44  Iowa,  679;  can  Oil  Co.,  61  Pa.  St.  202;  100  Am. 
Greenfield's  Estate,  24  Pa.  St  332;  Dec.  628;  Flagg  v.  Mann,  2  Sam.  487; 
Nachtrieb  ▼.  Harmony  Settlement,  3  Wheeler  v.  Sage,  1  WalL  518;  [Bow- 
Wall.  Jr.  66;  [Connor  ▼.  Stanley,  72  many.  Patrick,  36  Fed.  Hep.  138;  Col- 
Cal.  556;  1  Am.  St.  Rep.  84  (spiritnal-  ton  ▼.  Stanford,  82  CaL  351  (the  rela- 
istic  medium);  Allcard  v.  Skinner,  36  tion  between  sereral  persons  associated 
Ch.  Div.  145  (mother  snperior  of  con-  for  the  purpose  of  organizing,  control- 
▼ent  and  nun, — an  important  case);  ling,  and  operating  railroad  and  other 
Pironi  y.  Corrigan,  47  a.  J.  Eq.  135;  corporations  is  fiduciary).] 
Caspari  t.  First  German  Church,  12  *  A  person  consulting  an  elder  and 
Mo.  App.  293.]  distant    relative,    or    a    confidential 

'  Baker  v.  Monk,  4  De  Gez,  J.  ft  S.  friend:  Tate  ▼.  Williamson,  L.  R  2 

888;  Clark  t.  Malpas,  4  De  Gez,  F.  k  Ch.  55;  1  Eq.  528;  Taylor  y.  Obee,  3 

J.  401.  Price,  83;  attorney  of  mortgagee  and 

'  Corley  ▼.  Lord  Stafford,  1  De  Gez  mortgagor:  James  ▼.  Rumsey,  L.  IL 

k  J.  238;  Nelson  v.  Stocker,  4  De  Gez  11  Ch.  Div.  398;  and  see  Giddings  v. 

k  J.  458:  Turner  ▼.  Turner,  44  Mo.  Giddings,  3  Russ.  241;  Tanner  ▼.  El- 

535;  Coulson  v.  Allison,  2  De  Gez,  F.  worthy,  4  Beav.  487;  Waters  v.  Bai- 

k  J.  521  (husband  and  wife's  sister);  ley,  2  Tounge  k  C.  Ch.  219;  Wake- 

Bivins  v.  Jarnigan,  3  Baxt  282  (con-  man  v.  Doild,  27  N.  J.  Eq.  564.     [Also^ 

▼eyanoe  by  a  man  to  his   mistress).  Fisher  ▼.  Bishop,  108  N.  Y.  25;  2  Am. 

[See  also  Shea's  Appeal,  121  Pa.  St  St  Rep.  357;  Tappan  v.  AyUworth, 

302;  Farmer  ▼.  Farmer,  39  N.  J.  Eq.  13  R.  I.  582;  Storrs  v.  Scougals,  48 

211;    Holt  V.  Agnew,   67    Ala.   360;  Mich.  387;  Hawk  ▼.  Leverett,  71  Ga. 

Shipman  v.  Furniss,  69  Ala.  555;  44  675;   Allen  v.  Jackson,  )21   IIL  567; 

Am.  Rep.  528  (conveyance  b^  a  man  King  v.  Remington,  36  Minn.  15.] 
to  his   mistress);  and  especially  the        '  See  atUe^  §  907. 
cases  of  Bar  tie  tt  v.  Bar  tie  tt,  15  Neb.        ^  See   ante,   §  881.     Directors    and 

593;  Brison  v.  Brison,  75  Cal.  525;  7  managers  of  corporations  are  in  many 

Am.  St.  Rep.  189;  jfosi,  §  1056,  end  of  respects  trustees,  and  are  governed  by 

note.]  the  rules  applicable  to  trustees  gen* 

*  Bayne  ▼.  Ferguson,  5  Dow,  151;  erally.      They    are    prohibited     from 

Rawlins  v.  Wickham,  3  Dc  Gez  k  J.  making  contracts  witn  themselves  in- 

304;  McLure  v.  Ripley,  2  Macn.  k  G.  dividually,  from  purchasing  property 

274;  Cle^g  v.  Edmondson,  8  De  Gex,  from   themselves,  or  selling  to  them- 

M.  k  G.  787,  807;  Clements  v.  Hall,  2  selves,  from  making  a  personal  profit 

De  Gex  k  J.  173;  Perens  v.  Johnson,  out  of  their  dealings  with  the  corpora* 

3  Smale  k  G.  419;  Blisset  v.  Daniel,  tion  affairs,  and  the  like:   Maoon  v. 

10  Uare,  493,  538;  Chambers  v.  How-  Huff,  60  Ga.  221;  Barnes  v.  Brown,  80 

ell,  11  Beav.  6;  Beutley  v.  Craven,  18  N.  Y,  527.     [S^e  pott,  S  1077.] 
Beav.  75;  Maddeiurd  v.  Au:stwick.  2 
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"Phese  subjects  are  more  fully  examined  in  a  subsequent 
cliapter. 

§  964.    Oonflrmation  or  Batiflcation.  —  Where  a  party 
originally  had  a  right  of  defense  or  of  action  to  defeat  or 
set  aside  a  transaction  on  the  ground  of  actual  or  con- 
structive fraud,  he  may  lose  such  remedial  right  by  a  sub- 
sequent confirmatioui  by  acquiescence,  and  even  by  mere 
delay  or  laches.    Wherever  a  confirmation  would  itself 
be  subject  to  the  same  objections  and  disabilities  as  the 
original  act,  a  transaction  cannot  be  confirmed  and  made 
binding;  for  confirmation  assumes  some  positive,  distinct 
action  or  language,  which,  taken  together  with  the  origi* 
nal  transaction,  amounts  to  a  valid  and  binding  agree- 
ment.    In  general,  contracts  which  are  void  from  illegality 
cannot  be  ratified  and  confirmed;  contracts  which  are 
merely  voidable  because  contrary  to  good  conscience  or 
equity  may  be  ratified,  and  thus   established.'     If  the 
party  originally  possessing  the  remedial  right  has  ob« 
tained  full  knowledge  of  all  the  material  facts  involved  in 
the  transaction,  has  become  fully  aware  of  its  imperfec- 
tion and  of  his  own  rights  to  impeach  it,  or  ought,  and 
might,  with  reasonable  diligence,  have  become  so  aware, 
and  all  undue  influence  is  wholly  removed  so  that  he  can 
give  a  perfectly  free  consent,  and  he  acts  deliberately,  and 
with  the  intention  of  ratifying  the  voidable  transaction, 
then  his  confirmation  is  binding,  and  his  remedial  right, 
defensive  or  afSrmative,  is  destroyed.'    If,  on  the  other 
hand,  the  original  undue  influence  still  remains,  or  if  the 
act  is  simply  a  continuation  of  the  former  transaction,  or 

'  Thus  oontracte  illegal  because  op*  '  Chesterfield  v.  Janssen,  2  Ves.  Sr. 

posed  to  statute,*  or  to  public  policy,  126;  1  Atk.  314;  Cole  v.  Gibsoo,  1  Ves. 

or  to  good  morals,  cannot  be  ratihed,  8r.  603,  606;  Crowe  v.  Ballard,  3  Brown 

because  the  ratification  itself  would  Ch.  117,  119;  Cole  ▼.  Gibbons,  3  P. 

be  equally  opposed  to  statute,  good  Wins.  290,  293;  Cann  ▼.  Cann,  1  P. 

morals,  or  public  policy.      Contracts  Wms.  723;  Dobson  v.  Kacey,  8  N.  Y, 

obtained  by  actual  fraud,  by  undue  in-  216;  Pearsoll  v.  Chapin,  44  Pa.  St.  9; 

fluence,  by  breach  of  fiduciary  duty,  Cumberland  Coal  Co.  v.  Sherman,  20 

and  the  like,  may  be  confirmed,  be-  Md.  117;  and  see  cases  in  next  follow- 

cause  the  partie$  cUon$  are  concfimed;  ing  note;  [also  §  916;  Kerby  ▼.  Kerby, 

the  state  or  society  has  no  special  in-  67  Md.   346;  Crooks  T.  Kippolt,  ii 

terest,  as  it  has  in  those  opposed  to  Minn.  238.] 
statute,  public  policy,  or  good  morals. 
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if  the  party  wrongly  supposes  that  the  original  contract 
or  transaction  is  binding,  or  if  he  has  not  full  knowledge 
of  all  the  material  facts  and  of  his  own  rights,  no  act  of 
confirmation,  however  formal,  is  effectual;  the  voidable 
nature  of  the  transaction  is  unaltered.^ 

§  965.  Acquiescence  and  Lapse  of  Time.  —  A  second 
mode  by  which  the  remedial  right  may  be  destroyed,  and 
the  transaction  rendered  unimpeachable,  is  acquiescence. 
The  term  ^'acquiescence ''  is  sometimes  used  improperly. 
It  differs  from  confirmation  on  the  one  side,  and  from 
mere  delay  on  the  other.  While  confirmation  implies  a 
deliberate  act,  intended  to  renew  and  ratify  a  transaction 
known  to  be  voidable,  acquiescence  is  some  act,  not  de- 
liberately intended  to  ratify  a  former  transaction  known 
to  be  voidable,  but  recognizing  the  transaction  as  exist- 
ing, and  intended,  in  some  extent  at  least,  to  carry  it  into 
effect,  and  to  obtain  or  claim  the  benefits  resulting  from 
it.  The  theory  of  the  doctrine  is,  that  a  party,  having 
thus  recognized  a  contract  as  existing,  and  having  done 

>  Chesterfield  t.  Jansaen,  S  Vee.  8r.  357;  Camberland  Goal  Go.  t.  Shennfta* 

126;  Crowe  ▼.  Ballard,  8  Brown  Ch.  80  Barb.  653;S0Md.  1 17;  Hoffman  etc. 

117,  119;  2  Coz,  253;  Cann  ▼.  Cann,  1  Co.  t.  Cumberland  Coal  Co.,  16  Md. 

P.  Wms.  723,  727;  Wood  ▼.  Downes,  466;  Boyd  w,  Hawkins,  2  Der.  £q.  195 

18  Vea.  120, 128, 128;  Morse  ▼.  Royal,  Butler  ▼.  HaskelU  4  Deaaus.  Bq.  651 

12Ves.355,378;Purcellv.  MoNamara,  McCormiok  t.  Malin,  5  Blackl  609 

14  VeM.  91;  Oowland  t.  De  Faria,  17  Williams  ▼.  Reed,  8  Mason,  406.  Tbe 

Ves.  20;  Say  ▼.  Barwick,  1  Ves.  k  B.  same  roles  apply  to  a  release:    Lloyd 

195;  Walker  ▼.  Symonds,  8  Swanst.  1;  ▼.  Attwood,  3  De  Oex  &  J.  614;  Far- 

Savery  ▼.  King,  5  H.   L.   Cas.   627;  ranty.  Blanohford,- 1  DeOez*  J.  ft& 

Smith  T.  Kay,  7  H.  L.  Cas.  750;  Wall  107,  119;  Aveline  ▼.  Melhuiah,  2  De 

▼.  Cookerell,  10  H.  L.  Cas.  229;  De  Oex,  J.  &  &  288;  Eyre  ▼.  Bnrmester, 

Montmorency  ▼.  Deyereuz,  7  Clark  4  10  H.  L.  Cas.  90, 106;  Duke  of  Leeds  ▼. 

F.  188;  Atheneum  Life  Soc.  ▼.  Pooley,  Amherst,  2  Phill.  Ch.  1 17;  Wedderbon 

3De(}ez&J.  294,  299;  Stumpy.  Oaby.  y.  Wedderbum.  4  Mylne  ft  C.  41;  2 

2  De  Oex,  M.  &  G.  623;  Salmon  y.  Keen,  722,  728;  Parker  t.  Blozam,  80 

Cntts,  4  De  Gex  k  S.  125,  )  32;  Roberts  Beay.  295;  Millar  y.  Otaig,  6  Bear.  433; 

T.  Tunstall,  4  Hare,  257;  Wedderbum  Bowles  y.  Stewart,  1  Sehoalea  ft  L 

y.  Wedderbum,  2  Keen,  722;  Potts  y.  209;  Skilbeok  y.  Hilton,  L.  R.  2  Eq. 

Surr,34Beav.543;Water8y.Thora,  22  687;  Heron  y.   Heron,   2  Atk.   161; 

Beay.  547;  Cockell  y.  Taylor,  15  Beay.  Steadmany.  Palling,  3  Atk.  423;Piisey 

103,  125;  Cookerell  y.   Cholmeiey,  1  y.  Desbonyrie,  3  P.  Wms.  316;  Brod- 

Russ.  ft  M.  418, 425;  Murray  V.  Palmer,  eriok  y.  Broderiek,   1  P.  Wms.  839; 

2  Schoales  ft  L.  474,  486;  Roche  y.  Salkeld  y.  Vernon,  1  Bden,  64;  Bradley 
O'Brien,  1  Ball  ft  B.  330,  338,  340.  y.  Chase,  22  Me.  511;  Parsons  ▼. 
353;  Dunbar  y.  Tredennick,  2  Ball  ft  Hughes,  9  Paige.  691;  Michond  y.  Oi- 
B.  304,  316,  317;  Mnlhallen  v.  Maram,  rod,  4  How.  603;  pnnn  y.  Dunn,  42 

3  Dru.  ft  War.  317;  Dobson  y.  Racey,  8  N.  J.  Eq.  431;  Knight  y.  Watti^  S6 
N.  Y.  216;  Cooistock  y.  Ames,  3Keyes,  W.  Va.  176.] 
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omething  to  carry  it  into  effect  and  to  obtain  or  claim  its 
l3enefits,  although  perhaps  only  to  a  partial  extent,  and 
Iiaving  thus  taken  his  chances,  cannot  afterwards  be  suf- 
fered to  repudiate  the  transaction  and  allege  its  voidable 
nature.    It  follows  that  mere  delay,  mere  suffering  time 
to  elapse  without  doing  anything,  is  not  acquiescence, 
although  it  may  be,  and  often  is,  strong  evidence  of  an 
acquiescence;  and   it  may  be,  and  often  is,  a  distinct 
ground  for  refusing  equitable  relief,  either  affirmative  or 
defensive.^    As  acquiescence  is  thus  a  recognition  of  and 
consent  to  the  contract  or  other  transaction  as  existing, 
the  requisites  to  its  being  effective  as  a  bar  are,  knowl- 
edge or  notice  of  the  transaction  itself,  knowledge  of  the 

^  See  Bake  of  Leeds  t.  Ambent^  2  said  in  the  ease  already  eited,  is  the 
Phill.  Ch.  117,  123.  The  trae  nature  proper  sense  of  the  term  "aoqnies- 
and  effect  of  acquiescence  were  admir*  cence,"  and  in  that  sense  may  be 
ably  stated  by  Ijiesiger,  L.  J^  in  deliv-  defined  as  quiescence  under  such  oir- 
ering  the  opinion  of  we  court  of  appeal  eumstances  as  that  assent  may  be  rea- 
in  the  very  recent  case  of  De  Bussche  sonably  infe^ed  from  it^  and  is  no  more 
T.  Alt,  Lb  IL  S  Ch.  Diy.  2SS,  814.  The  than  an  instance  of  the  law  of  estoppel 
suit  was  brought  to  set  aside  a  sale  by  words  or  conduct.  But  when  once 
made  bv  an  agent  to  himself  in  viola-  the  act  is  completed,  without  any 
tion  of  his  fiduciary  duty.  The  lord  knowledge  or  assent  upon  the  part  of 
justioe  said:  "It  still  remains  to  be  the  person  whose  right  is  infringed, 
ooDsidered  whether,  short  of  such  the  matter  is  to  be  determined  on 
notification  or  adoption,  the  plaintiff  Tery  different  legal  considerations.  A 
can  be  held  to  have  by  his  conduct  in  riffht  of  action  has  then  vested  in  him 
any  way  precluded  himself  from  tak-  which,  at  all  events  as  a  general  rule, 
ing  the  present  proceedings.  The  cannot  be  divested  without  accord  and 
term  "acquiescence, "which  has  been  satisfaction,  or  release  under  seal, 
applied  to  his  conduct,  is  one  which  Mere  eubmiedon  to  the  injury,  for  any 
was  said  by  Lord  Cottenham,  in  Duke  time  short  of  the  period  limited  by 
of  Leeds  v.  Amherst,  svpro,  ought  statute  for  the  enforcement  of  the 
not  to  be  used;  in  other  words,  right  of  action,  cannot  take  away 
it  does  not  accurately  express  any  such  right,  although  under  the  name 
known  legal  defense,  but  if  used  at  aU  of  lachee  it  may  afford  a  ground  for  re- 
it  must  have  attached  to  it  a  very  fusing  relief  under  some  peculiar  cir- 
different  signification,  according  to  eumstances;  and  it  is  clear  that  even 
whether  the  acquiescence  alleged  oc-  an  express  promise  by  the  person  iu- 
eurs  while  the  act  acq^uiesced  m  is  in  jured,  that  he  would  not  take  any  legal 
progress  or  only  after  it  has  been  com*  proceedings  to  redress  the  injury  done 
pleted.  If  a  person  having  a  right,  to  hiin,  could  not  by  itself  constitute  a 
and  seeing  another  person  about  to  bar  to  such  proceedings,  for  the  protn- 
oommit,  or  in  the  course  of  commit-  ise  would  be  without  consideration, 
ting,  an  act  infringing  upon  that  right,  and  therefore  not  binding."  In  pur- 
stands  by  in  such  a  manner  as  really  suance  of  this  principle  so  admirably 
to  induce  the  person  committing  the  explained,  the  doctrine  of  "acquies- 
act,  and  who  might  otherwise  have  cence"  properly  belongs  to  and  is 
abstained  from  it,  to  believe  that  he  hereinbefore  discussed  in  connection 
assents  to  its  being  committed,  he  can*  with  equitable  estoppel,  arUe,  §§816- 
not  afterwards  be  heard  to  complain  821.  See  also  2  Lead.  Cas.  £q.,  4th 
ct  the  act.    This,  as  Lord  Cottenham  Am.  ed.,  1263;  Kerr  on  Fraud,  298-303. 
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party's  own  rights,  absence  of  all  undue  influence  or  re- 
straint, and  consequent  freedom  of  action;  a  conscious 
intention  to  ratify  the  transaction,  however,  is  not  an  es- 
sential element.     When  a  party  with  full  knovr ledge,  or 
at  least  with  sufficient  notice  or  means  of  know^ledge,  of 
his  rights,  and  of  all  the  material  facts,  freely  does  what 
amounts  to  a  recognition  of  the  transaction  as  existing, 
or  acts  in  a  manner  inconsistent  with  its  repudiation,  or 
lies  by  for  a  considerable  time  and  knowingly  permits 
the  other  party  to  deal  with  the  subject-matter  under  the 
belief  that  the  transaction  has  been  recognized,  or  freely 
abstains  for  a  considerable  length  of  time  from  impeach- 
ing it,  so  that    the  other  party  is   thereby  reasonably 
induced  to  suppose  that  it  is  recognized,  there  is  acquies- 
cence, and  the  transaction,  although  originally  impeach- 
able, becomes  unimpeachable  in  equity.^     Even  where 

^  Kerr  on  Fraud,  301,  S02;  Randall  rose,  1  AUen,  166;  Tash  t.  Adama.  10 

T.  Errington,  10  Ves.  423,  426,  428;  Gash.  252;  Briges  v.  SmiUi,  S  R.  L 

Cholmondel«y  ▼.  Clioton,  2  Mer.  171,  213;  Schiffer  ▼.  Dielx,  83  N.  T.  300, 

361;  Homier  t.  Morton,  3  Rum.  65;  307.  308;  Cobb  t.  Hatfield,  46  K.  T. 

Selsey  v.  Hhoades,  1  Bligh,  N.  S.,  1;  633;  Tompkins  t.  Hyatt,  28  N.  Y.  S47; 

Vigers  T.  Pike,  8  Clark  k  F.  562,  650;  Lawrence  ▼.  Bale,  3  Johns.  Ch.  23; 

Charter  t.  Treyelyan,  11  Clark  &  F.  More  v.   Smedbui^h,   8  Puge,  600; 

714;  Bemal  t.  Lord  Donegal,  3  Dow,  Masson  ▼.  Bovet,  1  D^io^  69;  43  Aa. 

133;  Bayne  t.  Ferguson,  6  Dow,  151;  Deo.  661;  Gale  ▼.  Nixon,  6  Cow.  444; 

Arohbold  ▼.  Scully,  9  H.  L.  Cas.  860;  Crosier  ▼.  Acer,  7  Paige,  137;  M<At 

Bullock  ▼.  Downes,  9  H.  L.  Cas.  1;  ▼.  Winslow,  7   Paige,  124;   Saratoga 

Wall  V.  Cockerell,  10  H.  L.  Cas.  229;  eta  R.  R.  Co.  ▼.  Rowe,  24  Weud.  74; 

Loader  ▼.  Clarke,  2  Maco.  &  G.  387;  35  Am.  Dec  598;  Bmoe  ▼.  Daveaport* 

Wright  T.  Yanderplank,  8  De  Gex,  M.  3  Keyes,  472;  Doughty  ▼.   DoagM, 

k  G.  133;  Stone  v.  Godfrey,  5  De  Gex,  7  N.  J.  £q.  227;  Gray  t.  Ohio  etc  & 

M.  k  G.  76;  Wall  ▼.  Cockerell,  3  De  R.,  1  Grant  Cas.  412;  LitUe  ▼.  Pries, 

Gex,  F.  k  J.  737,  742;  Skottowe  t.  1  Md.  Ch.  182;  Moore  ▼.  Reed,  2  IredL 

Williams,  3  De  Gex,  F.  k  J.  535;  Gra-  Eq.  680;  Burden  ▼.  Stein,  27  Ala.  104; 

ham  ▼.  Birkenhead  etc.  R'y.,  2  Macn.  62  Am.  Dec.  758;  Pillow  t.  Thompaoa, 

k  G.  146;  Coles  v.  Sims,  5  De  Gex,  M.  20  Tex.  206;  Edwards  t.  Roberts,  7 

4c  G.  1 ;  Life  Ass'n  of  Scotland  ▼.  Sid-  Smedes  k  M.  544;  Ayres  ▼.  MitchsQ, 

dal,  3  De  Gex,  F.  k  J.  58,  74;  Great  3  Smedes  k  M.  683;  McNangbtoa  ▼. 

Western  R'y  ▼.  Oxford  etc  R'y,  3  De  Partridge,  11  Ohio,  223;  38  Am.  Deo. 

Gex,  M.  k  G.  341;  Onnes  ▼.  Beadel,  2  731;  Borland  ▼.  Thornton,  12  CaL  440; 

De  Gex,  F.  k  J.  333;  Edwards  v.  Mey-  Phelps  v.  Peabody,  7  Cal.  50;  Manh 

rick,  2  Hare,  60,  75;  Tanner  v.  Smith,  T.  Whitmore,  21  WalL  178;  [Alicsrd 

10  Sim.  410;  Dimsdale  v.  Dlmadale,  3  v.  Skinner,  36  Ch.  DiT.  145;  Wadev. 

Drew.  556;  Bellew  v.  Russell,  1  Ball  Pulsifer,  54  Vt  46;  Maulfair's  Appeal, 

k  B.  96;  Blennerhassett  v.  Day,  2  Ball  110  Pa.  St.  402;  KUpatrick  ▼.  HeawNi, 

k  B.  104;  Nagle  v.  Baylor,  3  Dm.  k  81  Ala.  464.]    The  following  oases  axe 

War.  60;  Odlin  ▼.  Gove,  41  N.  H.  465;  remarkable  instances  of  rvSief  given 

77  Am.  Dec  773;  Bassett  ▼.  Salisbury  after  a  oonsiderabls    lapse  of  tins; 

etc.  Co.,  47  N.  H.  42d,  439;  Peabody  Gresley  ▼.   Mousley,  4  De  Gex  k  h 

y.  Flint,  6  AUen,  52;  Fuller  y.  Mel-  78;  Baker  y.  Bradley,  7  De  Gex,  M. 
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there  has  been  no  act  nor  language  properly  amounting 
to  an  acquiescencOi  a  mere  delay,  a  mere  suffering  time 
to  elapse  unreasonably,  may  of  itself  be  a  reason  why 
courts  of  equity  refuse  to  exercise  their  jurisdiction  in 
cases  of  actual  and  constructive  fraud,  as  well  as  in  other 
instances.  It  has  always  been  a  principle  of  equity  to 
discourage  stale  demands;  laclies  are  often  a  defense 
wholly  independent  of  the  statute  of  limitation.  Prompt- 
uess  in  asserting  a  remedial  right  against  fraud  is  some- 
times required;  but  no  delay  will  prejudice  a  defrauded 
party  as  long  as  he  was  ignorant  of  the  fraud.  Each  case 
involving  the  defense  of  delay  or  lapse  of  time  must,  to  a 
great  extent,  depend  upon  its  own  circumstances.^ 

§  966.  Third.  Frands  against  Third  Persons  Who  are 
not  Parties  to  the  Transaction.  —  As  a  general  rule,  in 
the  cases  which  come  within  this  group,  and,  strictly 
speaking,  none  others  should  belong  to  it,  the  transaction 
is  not  fraudulent  as  to  the  immediate  parties,  —  the  gran- 
tor and  the  grantee,  and  the  like;  at  least,  neither  of  them 
is  permitted,  as  against  the  other,  to  set  aside  the  convey- 
ance, or  to  defeat  the  enforcement  of  the  contract  if  it  be 

k  0.  097;  Micfaoud  ▼.  Qirod,  4  How.  ▼.  Hicks,  2  Yonnge  k  0.  46;  Attwood 
603,661.  ▼.  Small,  6  Clark  k  F.  232,  359; 
TIm  doctrine  concerning  acqaies-  Ashurst's  Appeal,  60  Pa.  St.  290; 
oeaot  from  conduct  and  from  lapse  of  Watts's  Appeal,  78  Pa.  St  371;  Evans's 
time  is  applied  with  special  strictness  Appeal,  81  Pa.  St.  278. 
in  mercantile  contracts,  such  as  deal-  It  follows  from  the  doctrine  as  to 
ings  with  stock,  and  subscriptions  for  acquiescence  that  a  vendee  of  real  es* 
•hares,  and  in  agreements  of  a  specu-  tate  must  surrender  np  possession 
lative  natnre:  See  atUe,  §  881;  Ash-  acquired  under  the  contract  before  he 
ley  ■  Case,  L.  R.  9  £q.  263;  In  re  can  maintain  an  action  for  its  cancel- 
Estates  Investment  Co.,  L.  R.  10  Eq.  lation:  See  More  v.  Smedburgh,  8 
£03;  SmsUcombe's  Case,  L.  R.  3  Eq.  Paige,  600;  Gale  t.  Nixon,  6  Cow. 
769;  Kent  v.  Freehold  etc.  Co.,  L.  K.  444;  Tompkins  t.  Hyatt,  28  N.  Y. 
3  Ch.  493;  Sharpley  v.  Louth  etc.  R>,  347. 

L.  R  2  Ch.  Div.  663;  Ayerst  v.  Jen.        '  See  anie,  §  917;  vol.  1.  §§  418,  419; 

<u^  L.  R  16  Eq.  276;  Heymann  v.  Kerr  on  Fraud,   303-312;  Diman  v. 

European  etc.  R'y,  L.  R  7  Eq.  154;  Providence  etc.  R  R,  6  R  I.   130; 

jDentoQ  V.  MaoNeil,  L.  R  2  Eq.  352;  Lloyd  v.  Brewster,  4  Paige,  537;  27 

Taite'sOase,  L.  R.  3Eq.  795;  Jennings  Am.  Dec.  88;  Thomas  v.  Bartow,  48 

▼  Broughton,  6  De  Qex,  M.  k  G.  126,  N.  Y.  193,  200;  Saratoga  etc.  K  R. 

140;  aegg  T.  Edmondson,  8  De  Gex,  v.  Row,  24  Wend.  74;  35  Am.  Dec. 

jif*  A  G.  787;  Clements  ▼.  Hall,  2  De  598;  Brown  v.  County  of  Bnena  Vista, 

w  k  J.  173;  Whalley  v.  Whalloy.  2  95  U.  S.  157.  160;  Sullivan  v.  Portland 

^  Qex,  F.  k  J.  310;  Prendergast  v.  etc.  R  R.,  94  U.  S.  806;  Qrymet  T. 

TnrtoB,  1  Yonnge  &  C.  Ch.  98;  Lovell  Sanders,  93  U.  S.  55,  62. 
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executory*  The  transaction  is  of  such  a  nature  that  it 
defrauds  or  invades  the  rights  of  third  persons,  who  are 
not  its  immediate  parties;  and  they  alone  are,  in  general, 
entitled  to  impeach  it  and  to  obtain  affirmative  relief 
against  it.^  The  only  cases  to  be  considered  under  this 
division  are  secret  bargains  in  fraud  of  compositions  with 
creditors,  transfers  in  fraud  of  creditors,  and  transfers  in 
fraud  of  subsequent  purchasers.*  . 

§  967.    Secret  Bargains  in  Fraud  of  CompositioiiB  with 
Creditors.  — Where  a  composition  is  made  by  a  debtor 
with  his  creditors  upon  the  basis  of  his  payment  to  all 
who  join  in  the  transaction  the  same  proportionate  share 
of  their  claims,  and  of  being  therefore  discharged  by  them 
from  all  further  liability,  a  secret  agreement  by  the  debtor 
with  one  of  these  creditors,  expressly  or  impliedly  as  a 
condition   for  the   latter's  joining   in  the   composition, 
whereby  the  debtor  pays  or  secures  to  the  favored  cred- 
itor a  further  sum  of  money  or  amount  of  property,  or 
greater  advantage  than  that  received  and  shared  alike  by 
all   the   other   creditors,  is   a   fraud    upon    such  other 
creditors,  and  is  voidable.     The  agreement,   if   execu- 
tory, cannot  be  enforced  against  the  debtor  in   equity 
or  at  law;  the  security  may  be  set  aside  by  a  court  ol 
equity,  and  the  amount  paid  by  the  debtor  in  pursuance 
of  the  contract  may  be  recovered  back  by  him.     The  re- 
lief, defensive  or  affirmative,  thus  given  to  the  debtor 
does  not  rest  upon  any  consideration  of  favor  due  and 
shown  to  him,  but  wholly  upon  motives  of  policy,  to  pro- 
tect the  rights  of  the  other  creditors  and  to  secure  them 
against  such  frauds.'     It  would  seem,  on  principle,  that 

'  This  ia  the  general  rule;  there  ia,  tioQ  may  be  impeached  by  one  of  iti 

however,    one    important  exception,  immediate  parties, 
mentioned  in  the  next  paragraph.  *  Cullingworth  ▼.  Lloyd,  2  Beav.  385; 

>  Other  particular  instances,  inclnd-  Wood  y.  Barker,  L.  R.  1  £q.  139;  In  re 

ing  sales  by  expectants,  post  obU  con-  Lenzberg,  L.  R.  7  Ch.  Div.  660;  Mare 

tracts,  etc.,  which  are  placed  in  the  ▼.   Sandford,    1    QifL  288;    Mare  ▼. 

group  by  some  writers,  have  already  Walker,  3  G-i£  100;  Pendlebnry  ▼. 

been  examined  in  previous  paraffraphs.  Walker,  4  Yonnge   ft  G.   424,  434; 

In  most  of    them,  whatever  be  the  J  aokman  ▼.  Mitchell,  13  Yes.  581;  & 

grounds  of  the  invalidity,  the  transao-  parte  Sadler,  16  Yes.  62j  ^*ir%i*T»*^ 
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a  secret  bargain  by  the  debtor,  giving  or  securing  an  ad- 
vantage to  one  creditor,  should  also  avoid  the  composition 
agreement,  at  the  option  of  the  other  creditors  who  are 
parties  to  it,  and  enable  them  to  recover  the  full  amount 
of  their  demands  against  the  debtor,  notwithstanding  the 
discharge  contained  in  the  composition.     In  no  other 
manner  can  the  defrauded  creditors  obtain  relief  from  an 
agreement,  confessedly  obtained  by  a  fraud  upon  their 
rights.     This  result  is  sustained  by  at  least  a  portion  of 
fixe  decisions. 

g  968.  Conyejances  in  Frand  of  Creditors.  —  Dealings 
by  a  person  with  his  property  with  intent  to  defraud  his 
creditors  were  voidable  at  the  common  law;*  but  the  exist- 
ing rules  on  the  subject  both  in  England  and  in  this 
country  are  founded  upon  statute.*    The  operative  statute 

V.  Mackenzie,  16  Vea.  372;  Mawson  ▼.  for  and  recover  the  full  amount  of 
Stock,  6  Ves.  301 ;  Ea«tabrook  ▼.  Scott,  their  original  indebtedness,  less  the 
3  Vee.  456;  Child  v.  Danbridge,  2  Vera,  amount  they  have  received  under 
71;  Small  v.  Brackley,  2  Vera.  602;  the  composition,  and  it  is  not  essential 
Middleton  ▼.  Lord  Onslow,  1  P.  Wms.  that  the  composition  agreement  should 
768;  Spurret  v.  Spiller,  1  Atk.  105;  first  be  rescinded,  and  the  money  re- 
Puffy  V.  Orr,  1  Ulark  &  F.  253;  5  covered  under  it  returoed.  This  would 
Bliffh,  N.  S.,  620;  Lee  ▼.  Lockhart,  3  seem  to  be  the  just  and  equitable  effect 
Mylne  &  C.  'M)2;  Harvey  ▼.  Hnnt,  119  of  such  a  secret  bar^am  upon  the 
Mass.  279;  Case  ▼.  Gernsh,  16  Pick,  rights  of  the  composition  creditors. 
49;  Ramsdell  v.  Edgarton,  8  Met.  227;  Argall  v.  Cook,  43  Conn.  160,  holds 
41  Am.  Dec.  503;  Lothrop  v.  King,  8  that  the  fact  of  a  debtor  intending  to 
Oush.  382;  Doughty  v.  Savage,  28  pay  certain  of  the  creditors  joining  in 
Conn.  146;  Solinger  ▼.  Earle,  82  K.  Y.  a  composition  deed,  in  full,  out  of  his 
393;  Van  Bokkelen  v.  Taylor,  62  N.  future  earnings,  does  not  invalidate 
Y.  105;  Lawrence  v.  Clark,  36  N.  Y.  the  composition  as  to  other  creditors, 
128;  Solioger  v.  Earle,  45  N.  Y.  Sup.  if  there  is  no  agreement  tending  to  de- 
Ct  80,  604;  Breck  v.  Cole,  4  Sand.  79;  fraud  them;  and  see  Elfelt  v.  Snow,  2 
Feldman  v.  Gamble,  26  N.  J.  Eq.  494;  Saw.  94.  Other  secret  agreements 
Loucheim  Brothers*  Appeal,  67  Pa.  St.  made  by  an  insolvent  with  his  assisnee, 
49;  Patterson  v.  Boehm,  4  Pa.  St.  507;  or  otherwise,  tending  to  secure  bene- 
Mann  V.  Darlington,  15  Pa.  St.  310;  fibs  for  himself  or  family  by  withdraw- 
Lanes  v.  Squyres,  45  Tez.  382;  Clarke  ing  his  property  from  his  creditors, 
V.  White,  12  Pet.  178.  [See  also  Gug-  are  fraudulent  as  against  the  credi- 
genheimer  v.  Groeschel,  23  S.  C.  274;  tors:  See  McNeil  v.  Cahill,  2  Bligh, 
55  Am.  Rep.  20;  Woodruff  v.  Saul,  70  228;  Miller  v.  Sauerbier,  30  N.  J.  Eq. 
(Ja.  271;  Willis  V.  Morris,  63  Tez.  458;  71;  In  re  Jacobs,  18  Bank.  Reg.  48; 
51  Am.  Rep.  655.]  In  Loney  v.  Bailey,  In  re  Blumenthal,  18  Bank.  Reg.  555. 
43  Md.  10,  the  rale  is  laid  down  as  ^  Cadosan  v.  Kennett,  Cowp.  432; 
follows:  In  a  composition  agreement  a  Copis  v.  Middleton,  2  Madd.  410,  428; 
debtor  professes  to  deal  with  all  cred-  Barton  v.  Vanheythuysen,  11  Hare, 
iters  entering  it  on  terms  of  perfect  126,  131,  132;  Clark  v.  Douglass,  62 
equality,  and  a  secret  agreement  giv-  Pa.  St.  408;  Clements  v.  Moore,  6 
ing  a  creditor  an  undue    advantage  Wall.  299,  312. 

vitiates  the  agreement  as  being  a  fraud  ^  The  earlier  statutes  were  50  Edw« 

upon  the  other  creditors,  who  may  sue  III.,  o.  6;  3  Ueu.  VIL,  o.  4b 
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in  England,  which  is  also  the  basis  of  all  legislation  and 
judicial  decision  in  the  United  States,  is  the  celebrated 
act  13  Eliz.,  c.  5.     It  enacts  that  all  conveyances,  etc.,  of 
any  lands,  goods,  or  chattels,  had  or  made  of  purpose  to 
delay  or  defraud  creditors  and  others  of  their  actions  or 
debts,  shall  be  taken  only  as  against  such  persons  and 
their  representatives  as  shall  or  might  be  so  delayed  or 
defrauded,  to  be  utterly  void;  provided  that  the  act  shall 
not  extend  to  any  conveyance  or  assurance  made  on  good 
consideration  and  bona  fide  to  a  person  not  having  notice 
of  such  fraud.^     I  purpose  merely  to  state,  as  far  as 
possible,  the  general  and  fundamental   principles  and 
doctrines  which  have  been  established  in  the  judicial 
construction  of  this  legislation,  and  the  most  important 
classes  of  cases  to  which  it  is  applied.' 

§  969.  The  Consideration.  —  It  should  be  observed 
that  the  statute,  by  its  generality  of  expression,  being 
without  any  such  limitation,  applies  to  both  existing  and 
subsequent  creditors,  and  to  both  conveyances  made  upon 
a  valuable  consideration  and  those  without  any  consid- 
eration.    It  does  not  declare  voluntary  conveyances  void; 

'  All  the  labstantial  provisions  of        '  Since  theee  fraudulent    transfen 

this  statute  have  been  adopted  by  the  are  Toid  at  law  as  weU  as  in  eqsi^, 

American  legislation;  still  the  statutes  to  that  the  jurisdictioa  of  equity  if 

in  many  or  most  of  the  states  employ  merely  supplementary  to  that  of  the 

quite  different  language,  and  contain  law  courts,  and  since  the  details  of  tbo 

important  modifications  and  additions.  American  statutes  are  so  varied,  sad 

Some  of  them  insert  a  general  clause,  since  the  subject  in  all  its  applicatioDS 

in  terms  applying  to  all  the  other  pro*  is  so  very  extensive,  it  would  be  im- 

visions,  to  the  effect  that  the  f raudu-  possible  within  the  limita  of  such  a 

lent  intent  shall  always  be  a  question  treatise  as  this  to  enter  upon  any  dii- 

of  fact;  in  some  this  clause  is  confined  cussion  of  specific  mlea,  or  to  do  moie 

to  a  portion  only  of  the  provisions;  than  give  the  general  doctrines.    The 

while  in  some  it  is  entirely  omitted,  practical  application  of  these  princi- 

There  is  a  great  diversity  of  external  pies,  the  instances  in  which  the  eqai- 

form,  at  least  in  the  American  legisla^  table  jnrisdiction  is  exercised,  and  the 

tion,  on  this  subject.    The  exact  terms  reliefs  which  are  given,  will  be  de- 

of  the  statute  13  Elizabeth,  describing  scribed  in  a  subsequent  chapter  irhfoh 

what  dealings  are  thus  void,  are  as  treats  of  "  creditors' suits "  and  other 

follows:  * 'All  feoffments,  gifts,  grants,  remedies  granted  to  creditors.    A  foil 

alienations,  conveyances,  bonds,  suits,  discussion  of  the  statute  both  in  Uw* 

judgments,  and  executions  contrived  and  in  equity  will  be  found  in  the  edi- 

of  malice,  fraud,  covin,  or  collusion,  to  torial  notes  to  Twyne*s  Case,  1  Smith'f 

delay,  hinder,  or  defraud  creditors  or  Lead.  Cas.  33;  Sexton  v.  Wheatoo,  I 

others  of  their  just  and  lawful  actions.  Am.  Lead.  Gat.  Hi  and  Kerr  on  Frsad, 

suits,  debts,  accounts,  damages,"  eta  196-21&i 
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it  only  pronounces  fravdvleni  conveyances  void,  whether 
tliey  are  voluntary  or  made  upon  a  consideration.    The 
validity  of  a  conveyance,  as  against  creditors,  is  made  in 
the  proviso  to  depend  **  upon  its  being  upon  a  good  con- 
sideration and  bona  fide**;  either  is  not  sufficient;  con- 
sideration without  good  faith  plainly  does  not  displace 
tlie  operation  of  the  statute;  and  good  faith  without  con- 
sideration does  not  necessarily  protect  a  conveyance.    A 
deed  made  upon  a  valuable  consideration,  but  not  h<yaa 
fidet — that  is,  with  a  fraudulent  intent, — is  void  against 
creditors  of  the  grantor  as  though  it  were  voluntary.^    Al- 
though the  statute  speaks  of  a  "good  consideration/'  yet 
it  is  fully  settled  that  a  valuable  consideration  is  intended, 
— a  consideration  pecuniary  in  contemplation  of  law,  of 
which  kind  marriage  is  an  instance.     The  "good''  con- 
sideration of  love  and  affection  does  not  meet  the  demands 
of  the  statute,  and  does  not  of  itself  validate  a  conveyance.* 
Voluntary  conveyances  are  perfectly  valid  and  binding 
as  between  the  immediate  parties  and  all  persons  claim- 
ing under  them  in  privity  of  estate;'  but  they  may  be 
void  as  against  creditors,  and  will  be  void  so  far  as  they 
delay  or  defraud  creditors.    A  voluntary  conveyance  may 
be  a  strong  indication  of  a  fraudulent  intent,  and  may 
sometimes  raise  a  presumption  of  such  intent;  still  the 
fact  that  a  conveyance  is  voluntary,  under  the  general 
course  of  legislation  and  decision  in  this  country,  is  ma- 
terial only  in  connection  with  the  fraudulent  intent,  only 

'  For  example,  a  conTeyanoe  made  498;  90  Am.   Dec.    164;  Haymaker's 

by  a  defendaat,  for  full  value,  bot  Appeal   53  Pa.  St  906;  Pulliam  t. 

Pith  intent  to  defrand  the  plaintitf  by  Newlterry,  41  Ala.  168. 

id 


Linsopp,  1  De  Grex,  M.  k  G.  Goldsmith  t.  Rnasell,  6  De  (iex,  M.  k 

495;  Twyne's  Case,  3  Coke,  80;  Ca-  G.  547,  and  all  the  caaei  arising  ont  of 

dogan  T.  Kenoett,  Cowp.   432,  434;  yolontary   conveyances,  are   aathor- 

Holmes  ▼.  Penney.  3  Kay  &  J.  90,  99;  ities. 

Bott  ▼•   Smithy  21   Beav.   511,   516;        'If  they  are  impeachable  by  such 

Harman  ▼.  Richards,  10  Hare,  81,  89;  successors  as  assignees  in  bankruptcy, 

Clements  ▼.  Moore,  6  Wall.  299;  Rob-  insolvency,  and  others  in  like  post* 

inson  ▼.  Holt,  39  N.  H.  657;  75  Am.  tion,  it  is  because  such  persons  are 

Dec  ^33;  Root  t,  Reynolds,  32  Yt.  representatives  of  creditors  more  than 

139;    Wads  worth    v,    Williams,    100  of  the  parties  from  whom  they  inina* 

Mass.  126;  Gragg  v.  Martin,  12  Allen,  diately  derive  title. 

2  Eq.  Jua.— 80 
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as  it  shows  or  tends  to  show  the  existence  of  such  intent.' 
A  voluntary  conveyance  as  aueh  is  not  necessarily  void 
even  against  existing  creditors. 

§  970.    The  Frandnlent  Intent.  —The  essential  element 
required  by  the  statute,  in  order  to  render  a  transfer  void- 
able,  is  the  fraudulent  intent.    There  must  be  an  intent 
to  hinder,  delay,  or  defraud  creditors.    All  other  consid- 
erations  are  subordinate  and  ancillary  to  the  establish- 
ment  of  this  indispensable  feature.     The  discussion  which 
has  arisen  under  the  statute,  and  the  special  rules  which 
have  been  formulated,  are  chiefly  concerned  with  the 
question,  when,  how,  and  by  what  means  may  this  in- 
tent be  sustained?'    There  are  three  general  modes  in 
which  the  intent  might  possibly  be  ascertained.     Certain 
circumstances  appearing,  it  might  (1)  be  inferred  there- 
from as  a  conclusive  presumption  of  law,  or  (2)  as  a  prima 
/acts  or  rebuttable  presumption  of  law,  or  (8)  as  an  ar- 
gumentative conclusion  of  fact.     With  respect  to  these 
modes,  the  intent  may  be  exprezB  or  oc^uoZ,  which  simply 
means  that  it  is  proved  by  means  of  ordinary  evidence, 
either  direct  or  circumstantial,  tending  to  show  its  exist- 
ence, or  it  may  be  imjlied  or  inferred  as  a  presumption 

*  Tbb  oondanon  may  teem  to  be  in*  the  property  oonveyed:  See  the  die- 
eaniiatent  with  tlie  itatement  that  the  oiiMioni  in  Twyne'e  Case.  Later,  the 
■tatate  reqniree  both  a  yaluable  con-  tendency  hai  been  to  abandon  the  no^ 
•ideration  and  good  faith,  and  that  tion  of  oondnaive  presnmptiona,  and 
good  faith  without  each  oonaideration  to  infer  the  intent  as  a  rt&iUabU  pre- 
la  not  sufficient.  The  oonolusion,  ramption  of  law  from  a  Tariety  of  eir- 
however,  ie  certainly  snatained  by  the  onmstanoes;  and  thia  doctrine  etill 
conrae  of  legislation  and  the  current  prcTaila  in  England  and  in  many  of 
of  modern  deciaion  in  the  United  the  atatea,  at  leaat  in  ita  application 
Statea.  It  ia  firmly  aettled,  aa  the  to  aome  cironmstancee.  finally,  in 
general  doctrine,  that  a  volnntaiy  oonse^uence  of  a  atatatory  proTisico, 
conveyance,  made  bv  a  party  indebted,  the  view  haa  been  adopted  <fteore<ie(i% 
and  largely  indebted,  ia  not  neceaaarily  in  scTeral  of  the  atatea  thnt  the  intent 
void;  ita  voidable  nature  dependa  must  alwaya  be  inferred  aa  an  argv- 
upon  the  intent;  but  tiie  oircum-  mentative  conduaion  of  £aot»  withoat 
atancea  may  be  auch  that  the  intent  the  aid  of  any  legal  preanmptioiia.  I 
ia  inferred  aa  an  irreaiatible  condu-  describe  thia  view  aa  prevailing  tkey 
aion:  See  caaea  cited  aubaequently  on  reHcaliif,  because  it  will  be  foond  tiiat 
voluntary  conveyances.  the  courts  of  those  states,  in  the  da* 

*  At  an  early  day  the  intent  was  oision  of  oases,  do  praotically  have  re> 
inferred  as  a  eoneluthe  presumption  oourse  to  prima  /ade  presumptions  in 
of  law  from  many  particular  circum*  determining  the  «iistenoe  of  toe  fnuid* 
stances;  as,  for  example,  from  the  fact  ule&t  intend 

that  the  vendor  retained  poasession  of 
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firom  certain  circnmstances  connected  with  or  forming  s 
part  of  the  transaction.^  In  relation  to  the  mode  of  aecer* 
^^aining  the  fraudulent  intent,  when,  how,  and  from  what 
it  may  be  inferredj  there  is  a  great  diversity  and  even 
conflict  of  judicial  opinion,  and  to  some  extent  antago- 
nistic  rules  are  settled  in  different  states.  Any  attempt  to 
reconcile  this  discrepancy  would  be  unavailing.  I  shall 
merely  formulate  those  general  doctrines  which  are  sus« 
tained  by  the  consent  of  the  highest  authority,  as  well  as 
by  principle,  and  which  constitute  a  part  of  the  equity 
jurisprudence;  and  it  will  be  the  most  convenient  to  state 
them  in  their  connection  with  and  relations  to  the  most 
important  classes  of  cases  which  occur  in  the  actual  trans* 
actions  of  men. 

§  971.  Mode  of  Ascertaining  the  Intent. — In  the  first 
place,  where  a  conveyance  is  made  upon  a  valuable  con- 
sideration,  and  is  alleged  to  be  fraudulent  against  the 
grantor's  creditors,  an  actual  and  express  intent  to  hin« 
der,  delay,  or  defraud  is  necessary  to  be  proved.  The 
reason  for  this  is  obvious.  The  transaction  has  one  of 
the  requisites  prescribed  by  the  statute;  the  voluntary 
character  is  wanting  from  which  an  inference  of  fraud- 
ulent intent  might  arise.  On  the  contrary,  the  other  re- 
quisite—  the  good  faith — would  rather  be  presumed.  It 
is  necessary,  therefore,  to  overcome  this  presumption  by 
proving  the  absence  of  good  faith.  In  other  words,  the 
actual  and  express  fraudulent  intent  must  be  proved  by 
evidence  teuding  to  show  its  existence,  and  from  which 
it  legitimately  results  as  a  conclusion  of  fact  drawn  by  a 
court  or  jury  without  the  aid  of  any  legal  presumptions.' 

*  Among  these  oironmstanoefl,   the  able  consideration.    It  seems  impossi* 

most  common  and  important  are  the  ble  to  decide  all  cases  arising  under 

tnsoWency  of  the  grantor,  or  the  ex-  the  statute  without  having  recourse, 

tent  of  his  indebtedness  compared  with  practically  if    not  avowedly,  to  the 

the  amonnt  of  his  property,  especially  doctrine  of  legal  presumptions, 

where  the  conveyance  is  voluntary,  '  Freeman  v.  Pope,  L.  R.  6  Ch.  638, 

and  the  fact  that  the  grantor  or  ven-  644,   per  Oiffard.   L.   J. ;  Holmes  v. 

dor  retains  possession  of  the  property  Penney,  3  Kay  &  J.   90;   Lloyd  ▼• 

conveyed  or  sold.     This  last  circum*  Attwood,  3  De  Oez  k  J.  614;  BotI  T« 

stance  applies  equally  where  the  con-  iSmith,  21  Beav.  611,  516;  Harmao  T* 

veyance  is  voluntary  or  upon  m  vain*  Richards,  10  Hare,  81,  89  (th«  vio** 
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In  the  second  place,  where  a  conveyance  is  yoluntary, 
and  is  alleged  to  be  frandnlent  as  against  existing  credi- 
tors, while  an  express  actual  intent  to  defrand  may  be 
present,  it  is  not  necessary.  The  fraudulent  intent  which 
will  avoid  the  conveyance  as  against  existing  creditors 
may  be  inferred  from  circumstances  connected  with  the 
transaction,  such  as  the  grantor's  insolvency,  great  in- 
debtedness compared  with  the  amount  of  his  property, 
and  the  like;  complete  insolvency,  however,  is  clearly  not 
a  requinU.  In  this  case  of  a  voluntary  deed  and  eidst- 
ing  creditors,  the  decisions  show  unmistakably  that  the 
intent  is  more  easily  inferred  than  in  any  other.'     In 

•huioeUor  taidt  **T1iom  who  under*  taal  intentioii  to  delay  enditon^wlien 
take  to  impeaoh  for  maia  /du  a  deed  the  facts  ara  tiich  as  to  show  thai  tha 
whioh  hai  Men  ezaoated  f  or  a  Talnablo  neoeaaary  oonaeqnence  of  what  wae 
eonaideration  hare,  I  think,  a  taik  of  done  was  to  delay  them."  Lord  Hath- 
great  diffionlty  to  diaohartte ");  Clem*  erley  goes  on  to  ahow  by  many  oxam- 
ente  t.  Moor^  6  WalL  299;  Robinson  pies  that  snob  an  intent  is  not  Deeof- 
▼.  Holt,  30  N.  H.  607;  76  Am.  Deo.  sary.  In  the  same  ease.  Lord  Jnatioe 
233;  Root  t.  Reynolds,  82  Vt.  130;  Giffiird  said  (p.  644)x  "The  Tioe-ohaa. 
Wadsworth  ▼•  Williams,  100  Mass.  oellor  seems  to  have  eonddared  thal^ 
126;  Gragg  t.  Martin,  12  Allen,  408;  in  order  to  defeat  a  Tolnntary  oonvey- 
00  Am.  Dec.  164;  Haymaker's  Appeal,  ance,  there  mnst  be  proof  of  an  ae- 
63  Pa.  8t  306;  Pnlliam  t.  Kewbeny,  tnal  express  intent  to  defeat  erediton. 
41  Ala.  166.  That,  however,  ia  not  ao.  There  is 
^  In  the  important  ease  of  Spirett  ▼•  one  dass  of  oases,  no  donbt^  in  which 
Willows,  3  De  Qex,  J.  &  8.  293,  302,  an  actual  express  intent  is  neceemy 
Lord  Westbnry  said:  **  If  the  debt  of  to  be  proved;  that  is,  where  the  in- 
the  creditor  by  whom  the  Tolantary  struments  sought  to  be  set  aside  were 
conTeyance  is  impeached  existed  aA  founded  on  Tsluable  eonsideratica* 
the  date  of  the  oonreyance,  and  it  is  Bat  where  the  couTeysnoeia  Tolnntary, 
shown  that  the  remedy  of  the  creditor  then  the  irUeni  may  be  i^ferrtd  m  a  so- 
il defeated  or  delayed  by  the  existence  rtety  qf  trays.  For  instance^  if,  aflar 
of  the  coaveyance,  it  is  immaterial  deducting  the  property  which  is  the 
whether  the  debtor  was  or  was  not  aubject  of  the  voluntary  conveyance, 
aolvent  after  making  the  conveyance."  sufficient  available  asBcta  are  not  left 
This  is  true,  but  is  not  the  whole  for  the  payment  of  the  grantor's  debta, 
truth.  It  is  susceptible  of  the  inter*  then  the  law  infeis  intent;  and  it 
pretation  that  if  the  debtor  is  not  in*  would  be  the  duty  of  a  judge,  in  leav- 
solvent,  then  an  express  actual  intent  ing  the  case  to  the  jury,  to  tell  the 
to  defraud  is  necessary.  This  mean-  jurv  that  they  must  presume  that 
ing  would  be  contrary  to  the  well-  such  was  the  intent.  Again,  if  at  the 
aettled  doctrine.  In  the  subsequent  date  of  the  conveyance  the  person 
case  of  Freeman  v.  Pope,  L.  R.  5  Ch.  making  it  was  not  in  a  position  so- 
638,  decided  by  the  court  of  appeal,  tually  to  pay  his  creditors,  the  Uir 
Lox^d  Hatherley  commented  upon  this  would  infer  that  he  intended,  by  msk* 
langusge  of  Lord  Westbnry,  and  aaid  ing  the  voluntary  conveyance,  to  de- 
<p.  643):  *'It  is  expressed  in  very  feat  and  delay  them.**  On  the  other 
large  terms,  probably  too  large.  It  hand,  in  the  important  case  of  Skarf 
seems  to  me  that  the  difficulty  felt  by  v.  Soulby,  1  Macn.  ft  O.  364,  tli, 
the  vice-chancellor  [in  the  decision  ap-  Lord  Cottenham  held  that^  alUioof^ 
pealed  from]  arose  from  his  thinking  it  was  not  necessary  to  show  inael* 
that  it  was  necessary  to  prove  an  ao-  vency,  the  mere  fact  that  the  grantor 
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tbe  third  place,  where  a  conveyance  is  voluntaryi  and  is 
Alleged  to  he  fraudulent  as  against  stibaequent  creditors, 
tlie  intent  to  defeat  or  defraud  is  not  so  easily  inferred  as 
lix  the  case  of  existing  creditors;  stronger  evidence  is  then 
required  to  establish  the  intent.     "  If  a  voluntary  con- 
v^e  jance  or  deed  of  gift  be  impeached  by  subsequent  cred- 
itors whose  debts  had  not  been  contracted  at  its  date,  then 
it  is  necessary  to  show  either  that  the  grantor  made  the 
conveyance  with  express  intent  to  delay,  hinder,  or  de« 
fraud  creditors,  or  that  after  the  conveyance  the  grantor 
Iiad  no  sufficient  means  or  reasonable  expectation  of 
being  able  to  pay  his  then  existing  debts, — that  is  to  say, 
w^as  reduced  to  a  state  of  insolvency, — in  which  case  the 
law  infers  that  the  conveyance  was  made  with  intent  to 
delay,  hinder,  or  defraud  creditors,  and  is  therefore  fraud- 
ulent and  void/''    This  proposition  is  clearly  correct, 
but  it  contains  one  apparent    limitation   which   hardly 
seems  to  be  sustained  by  the  weight  of  American  author- 
ity: it  is  not  essential  that  the  voluntary  grantor  should 
be  **  reduced  to  a  state  of  insolvency,"  or  in  other  words, 
that  he  should  be  left  absolutely  unable  to  pay  his  then 
existing  debts.     The  following  seems  to  be  the  true  rule: 
If  the  amount  of  property  after  the  voluntary  conveyance 
was  so  small  in  comparison  with  the  existing  indebted- 

thea  owed  loine  debts  wm  not  miffi-  ediei  of  creditors  are  delayed,   hin- 
cient  to  invalidate  a  yolontary  oon*  dered,  or  defrauded."    This  proposi- 
veyanoe    against    existing    creditors;  tion  is  certainly  opposed  to  the  current 
citing  Townsend  ▼.  Westacott,  2  Beav.  of  American  antnority,  and  it  seems 
Z40,  per  Lord  Langdale;  and  Richard-  to  be  equally  contrary  to  the  English 
son  ▼.  SmaUwood,  Jacob,  552,  per  Sir  decisions:    See  Kent  ▼.  Riley,  L.  R. 
Thomas  Plnmer.     This  is  beyond  ques-  14  Eq.    190,   194.     If  the  yoluntary 
tion    the    settled    rule.     For  further  grantor  retains  property  sufficient  to 
cases,  see  pott,  §  972,  and  note.  pay  all  his  existing  debts,  but  for  any 
^  Spirett  T.  Willows,  8  De  Gex,  J.  reason  fails  to  pay  them,  and  finally 
A  S.  293,  302,  303,  per  Lord  Westburv.  becomes  insolvent,  this  fact  might  be 
The  lord  chancellor  adds:  '*  It  is  ob-  a  circumstance  to  be  considered  in  de- 
vious that  the  fact  of    a  voluntary  termining    upon    the    existence  of  a 
grantor  retainins  money  enough    to  fraudulent    intent,   but   it    certainly 
pay  the  debts  which  he  owes  at  the  would  not  of  itself  render  the  cen- 
time of  making  the  conveyance,  but  veyanoe  invalid;    See  Garr  v.  Breese, 
noi  acUiaUy  paying  them,  cannot  give  a  81  K.  Y.  684,  588,  590,  591;  Dunlap 
different  character  to  the  conveyance  v.  Hawkins,  59  K.  Y.  342;  Jenoks  v. 
or  take  it  out  of  the  statute.     It  still  Alexander,    11   Paige,   619,  628;  and 
remains  a  voluntary  alienation  or  deed  see  poat^  §  973,  and  notes. 
of  gift^  whereby,  in  the  events  the  rem- 
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ness  that  the  grantor  could  not  reasonably  have  contem- 
plated his  ability  to  perform  his  obligations,  or  in  other 
words,  he  could  reasonably  have  contemplated  his  inabil- 
ity to  perform  them,  then  an  intent  to  defeat  his  creditors 
generally  will  be  inferred,  and  the  conveyance  will  be 
fraudulent  against  subsequent  as  well  as  against  existing 
creditors.^  Having  thus  ascertained  the  general  rules 
concerning  the  manner  of  establishing  or  inferring  the 
fraudulent  intent,  I  shall  apply  these  rules  very  briefly 
to  the  two  classes  of  creditors,  existing  and  subsequent. 

§  972.  Existing  Creditors. — Conveyances  made  upon 
a  valuable  consideration  are  not  presumed  to  be  fraud- 
ulent against  existing  creditors,  and  the  extent  of  the 
grantor's  indebtedness  is  wholly  immaterial.*  Convey- 
ances upon  a  valuable  and  even  full  consideration  are 
void  against  existing  and  subsequent  creditors,  if  made 
with  an  actual  express  intent  to  hinder,  delay,  or  defraud 
them;  but  the  intent  cannot  be  inferred  by  presumptions, 
and  must  be  proved  by  evidence  legitimately  tending  to 

>  In  Garr  t.  Breew,  81  N.  7.  584,  itances  of  the  grantor,  his  InuineaB, 

688,  590,  Mr.  Joatioe  Miller  eaid:  "  A  and  ite  rieke  and  conUngeneies,  hie 

review  of  the  casea  ahowa  that  none  liabilitiee    and    obligations,    abeolate 

of  them  have  any  application  to  the  and  contingent,  and  his  reeoureea  and 

present,  where  there  is  no  evidence  means    of  meeting   and    solving   his 

to  show  a  fraadalent  purpose,  and  a  obligations,  and  showing  that  he  was 

considerable  amount  of  property,  am-  neither  insolvent  nor  contemplated  in- 

ply  sufficient  to  meet  present  debts  solvency,  and  thai  an  inability  to  med 

and  future  liabilities  in  the  prosecu-  hk  6bUgiukinB  wom  noi  and  amid  noi 

tion   of  the   business   in  which   the  retuonabfif  be  tuppoaed  to  hctm  been  in 

grantor  was  engaged,  was  retained  for  the  mind  qf  the  party ^  is  the  only  way 

that  purpose.     &.  existing  indebted-  in  which  the  presumption  of  fraud, 

ness  luone  does  not  render  a  voluntary  arising  from  the  fact  that  the  eonvey- 

conveyance  absolutely  fraudulent  and  ance  is  without  a  valuable  eonaidera- 

void  as  against  creditors,  unless  there  tion,  can  be  repelled  and  overcome  " : 

is  an  express  intent  to  defraud:  Van  Carpenter  v.  Koe,  10  N.  T.  227;  8av« 

Wyck  V.  Seward,  6  Paige,  62.    This  age  v.  Murphy,  34  N.  T.  508;  90  Am. 

is   especially    the   case  where   it   is  Dec  733;  and  see  poet,  §  973. 
shown  that  the  residue  of  the  prop-        '  If  the  conveyance  were  upon  a  fall 

erty  was  amply  sufficient  to  pay  iSl  as  well  as  valuable  consideration,  no 

debts:  Jackson  v.  Post,  15  Wend.  588;  presumption  oould  arise  even  though 

Phillips  V.  Wooster,   36  N.  Y.   412;  the    g[rantor  were  wholly  insolvent, 

Bank  of  United  States  v.  Housman,  6  since  it  would  be  merely  ohanging  the 

Paige,   526;  Dunlap  v.  Hawkins,   59  form  of  his  assets.      An  antenuptial 

N.  X .  342.     In  the  case  last  cited  the  settlement  on  his  wife  by  an  insolvent 

conveyance  for  the  benefit  of  the  wife  trader,  not  unreasonable  in  amount^  ii 

was  upheld,  and  Allen,  J.,  who  de-  valid:  Ex  parte  MoBurnie,  1  De  Qex, 

livered  the  opinion  of  the  court,  says:  M.  &.  G.  441;  Kevan  v.  Crawford^  I^ 

''By  proving  the  pecuniary  oircum-  R.  6  Ch.  Div.  29* 
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sliow  its  existence.    Each  case  must  necessarily  depend 
liipon  its  own  circumstances.^    A  voluntary  conveyance^ 
SJLft,  or  transfer,  without  any  valuable  consideration,  creates 
a.  prima  facie  presumption  of  an  intent  to  defraud  exist- 
ing creditors,  unless  statutes  have  declared  that  no  such 
presumption  ever  arises,  and  that  the  intent  is  always  a 
eonclusion  of  fact.     This  presumption  may  be  overcome. 
The  mere  fact  that  a  grantor  is  indebted  at  the  time 
l^e  makes  a  voluntary  conveyance  does  not  necessarily 
x^ender  such  conveyance  fraudulent  against  the  existing 
creditors.'    On  the  other  hand,  since  the  prima  facie  pre- 
sumption arises  in  such  case,  it  is  never  necessary  to 
show  by  affirmative  evidence  an  actual  express  intent  to 
defraud,  in  order  to  render  a  voluntary  conveyance  fraud- 
ulent and  void  as  against  existing  creditors.     The  intent 
will  be  inferred  when  the  grantor  was  or  is  left  insolvent, 
or  if  the  conveyance  deprives  him  of  the  means  of  pay- 
ing his  debts,  or  if  he  was  so  largely  indebted  that  it 
would  be  reasonable  to  suppose  that  he  contemplated  his 
inability  to  pay  his  debts,  or,  as  many  cases  hold,  if  he 

^  BInmer  t.  Hunter,  L.  R.  8  Eq.  46  Honsman,  6  Paise,  626;  Jaokaon  ▼. 

(antenaptial  settlement  on  wife  void,  Poit,  16  Wend.  sSS;  Phillips  ▼.  Woos- 

becanse  made  with  actual  intent  to  de-  ter,  36  N.  Y.  412;  Dunlap  ▼.  Hawkins, 

fraud  creditors,  the  wife  being  a  par-  69  N.  Y.  342. 

ticipant);  and  see  cases  cited  ante,  nn-        The  prevailing  dootrine  in  this  conn- 

der  §  969.  try  is,  that  indebtedness,  at  the  time 

'The  contrary  dootrine  was  laid  of  a  TolnntaryconTeyance,  creates  only 
down  by  Chancellor  Kent  in  the  ode-  a  prima  /ade  presumption  of  fraud, 
brated  ease  of  Reade  v,  Livingston,  8  and  that  each  case  must  largely  de- 
Johus.  Ch.  481 ;  8  Am.  Dec.  620.  The  pend  upon  its  own  circumstances,  the 
modem  English  decisions  have  shown  amount  of  the  indebtedness,  the  con- 
that  the  early  authorities  upon  which  dition  of  the  grantor's  business  aflairs^ 
Chancellor  Kent  relied — among  others,  etc.:  Sexton  v.  Wheaton,  8  Wheat. 
Iiord  Hardwicke*s  opinion  in  Lord  229,  230;  Hinde  v.  Longworth,  11 
Townshend  v.  Windham,  2  Yes.  Sr.  Wheat.  199;  Brackett  v.  Waite,  4  Yt. 
1 ;  Rnssell  v.  Hammond,  1  Atk.  13;  and  389;  Lerow  v.  Wilmarth,  9  Allen,  382,. 
Walker  v.  Burrows,  1  Atk.  93  — do  386;  83  Am.  Dea  701 ;  Thacher  v.  Phin- 
not  admit  of  the  interpretation  which  ney,  7  Allen,  146;  Beal  v.  Warren,  2: 
he  put  upon  them.  The  rule  given  in  Gray,  447;  Norton  v.  Norton,  6  Cush.. 
the  text  is  now  well  established  in  624;  Salmon  v.  Bennett,  1  Conn.  626,. 
^gland,  and  generally  in  this  conn-  <^8-661;  7  Am.  Dec  237;  Bank  of  U. 
try.  Reade  t.  Livingston  has  been  8.  ▼.  Housman,  6  Paige,  626;  Seward 
repeatedly  overruled:  Skarf  t.  Soulby,  v.  Jackson,  8  Cow.  406,  423,  434,  438; 
1  Macn.  k  O.  364;  Townsend  v.  Wes-  Yerplankv.  Sterry,  12  Johns.  636,  669; 
tacott^  2  Beav.  340;  Kent  v.  Riley,  L.  7  Am.  Dec.  348;  Posten  ▼.  Posten,  4 
R.  14  Eq.  190;  Freeman  ▼.  Pope,  L.  Whart.  26;  Chambers  Tt  Speneer,  i 
R.  6  Ch.  538;  Yan  Wyck  v.  Seward,  Watts,  404. 
e  Paige,  62;  Bank  of  United  States  t. 
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was  80  largely  indebted  that  the  conveyance  would 
terially  interfere  with  his  ability  to  meet  bis  obligaticna.' 
§  973.  Snbseqnent  Creditors. — Where  a  person,  whether 
indebted  or  not,  makes  a  conveyance,  either  upon  a  vala* 
able  consideration  or  voluntary,  with  the  express  and  ao* 
tual  intent  of  defrauding  future  creditors,  it  is,  of  course, 
fiaudulent  and  void  as  against  such  future  creditors. 
For  this  reason,  if  a  person,  in  contemplation  of  a  future 
indebtedness  which  he  expects  to  accrue,  makes  a  convey- 
ance for  the  purpose  of  placing  his  property  beyond  the 
liability  for  such  anticipated  indebtedness,  the  transfer 
is  fraudulent  as  against  the   future  creditor  when  his 

*  Theaa  instances,  of  oonrse,  include  Croldsmith  v.  Russell,  5  De  Qex,  IC.  4 

the  conditions,  spoken  of  in  some  de-  G.  647;  Reese  River  etc  Go.  ▼.  Atirell, 

cisions,  of  the  voluntary  conveyance  L.  R.  7  Eq.  347;  Cornish  v.  Claris,  L. 

covering   all    the  debtor's   property,  R.  14  Eq.  184;  Freeman  v.  Pope,  L.  R. 

or  coverinff  so  larf(e  a  part  of  it  that  6  Ch.  538;  Taylor  ▼.  Coeneo,  ll  &  1 

Buliicient  is  not  left  to  meet  his  ex-  Ch.  Div.  636;  Jenkyn  ▼•  Vanghaa,  8 

isiting    indebtedness.      In    Smith    ▼.  Brew.  419;  Barlow  v.  Vanheythuyeea, 

Cherrill,  L.  R.  4  Eq.  390,  395,  Mai-  11  Hare,  126;  Thompson  t.  Webster. 

ius.  V,  C,  said:  *<The  doctrine  of  the  4  Drew.  628;  Church  ▼.  Chapin,  35  Yt 

court  well  established  is  this:    if  a  223;  Pomeroy  v.  Bailey,  43  N.  H.  118; 

person  makes  a  voluntary  settlement^  Coolidge  ▼.  Melvin,  42  N.  H.  610, 631; 

and  is,  at  the  time,  indebted  to  the  Norton  v.  Norton,  5  Cnsh.  524;  ftee- 

extent  of  insolvency,  or  if  the  effect  man  v.  Burnham,  36  Conn.  469;  Bd>- 

of  the  settlement  is  to  deprive  him  of  cock  t.  Eckler,  24  N.  Y.  623;  Yan 

the  means  of  paying,  the  settlement  is  Wyck  v.    Seward,   6  Paige,   02;    18 

void  as  against  creditors."     This  is  Wend.  375;  Loeschigk  v.  Hatfield,  5 

clearly  correct.   In  Parkman  v«  Welch,  Robt.  (N.  Y.)  26;  Chambers  v.  Spenoei; 

19  Pick.  231,   235,  Dewey,  J.,  said:  5Watts,  406;  Wilsonv.  Howser,  12Pe. 

"All  that  is  necessary  to  entitle  a  St.  109;  Ellinger  v.  Crowl,  17  Md.  361; 

creditor  to  impeach  a  deed  as  fraudu-  Kuhn  ▼.  Stansfield,  28  Md.  210;  92 

lent,  when  made  without  a  valuable  Am.  Dec.  681;  Wilson  v.  Buohanaa,  7 

consideration,   is,  thai  (he   grantor  be  Oratt.  334;  Hunters  v.  Waite,  3  Oratk 

deeply  indebted."    This  rule  appears  to  26;  Crambaugh  ▼.  Kugler,  3  Ohio  Sk 

be  very  simple;  the  practical  difScnlty  544;  Enders  v.  Williams,  1  Met.  (Ky.) 

ill  applying  it  would  consist  in  deter-  346;  Mitchell  v.  Berry,  1   Met^  602; 

ininins  when  a  person  is  ''deeply  in-  Lowry  v.  Fisher,  2  Bush,  70;  92  Am. 

debted."    Deep  indebtedness  is  merely  Deo.  475;  Gridley  v.  Watson,  53  EL 

a  relative,  not  an  absolute,  term.   The  186;  Stewart  v.  Rogers,  25  Iowa,  395; 

amount  of  the  indebtedness  must  al-  95  Am.  Dec  794;  Filley  t.  Regiater,  4 

ways  be  compared  with  the  debtor's  Minn.  391;  77  Am.  Dea  522;  Doughty 

reasonable  ability  to  pay,  based  upon  v.  King,  10  N.  J.  Eq.  396;  Emery  ▼. 

the  amount  of  his  available  property.  Vinall,  26  Me.  295;  Koeter  v.  HUler,  4 

Here  we  are  thrown  back  upon  the  cir-  Dl.  App.  21;  Lill  v.  Brant,  6  111.  Appw 

cumstances  of  each  case;  and  no  more  366;  Fellows  v.  Smith,  40  Mioh.  w^ 

df  tinite  rule  for  inferring  the  fraudu-  Crawford  v.  Kirksey,  65  Ala.  282;  28 

lent  intent  in  general  can  be  given  Am.  Rep.  704;  Lookhard  ▼.  Beekley, 

than  that  laid  down  above  in  the  text.  10  W.  Va.  87;  Rose  ▼.  Brown,  11  W. 

The  following  cases  are  simply  cited  as  Ya.  122;  Cowen  v.  Alsop,  51  Miss.  158; 

illustrations  of  the  doctrine:  Spirett  v.  Offutt  v.  King,  1  MacAr.  312;  Haatom 

Willows,  3  De  Gex,  J.  &  S.  293;  French  v.  Castner,  31  N.  J.  Eq.  697j  DawojT. 

▼.  French,  6  De  Gex,  M.  &  0.    95;  Moyer,  72  N.  Y.  70. 
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claim  ariseB.'    A  yolantary  conveyance  by  one  who  is  at 
tlie  time  free  from  debt  is  not  presumptively  fraudulent 
and  void  as  against  subsequent  creditors;  there  being  no 
prima  facie  presumption  against  its  validityi  the  burden 
of  proof  rests  upon  the  subsequent  creditor  who  impeaches 
it,  of  showing  either  an  actual  fraudulent  intenty  or  cir- 
cumstances  from  which  such  intent  may  be  inferred.'    If 
a  person,  not  at  the  time  indebted,  being  about  to  engage 
in  a  new  and  hazardous  business,  makes  a  voluntary  set- 
tlement or  conveyance,  whereby  he  places  his  property 
or  a  considerable  portion  of  it  beyond  the  reach  of  his 
creditors,  such  settlement  or  conveyance  is  fraudulent  and 
void  as  against  the  subsequent  creditors  of  the  grantor.' 
Finally,  it  may  be  laid  down  as  a  doctrine  generally  ac- 
cepted, that  if  a  person,  being  at  the  time  indebted, 
makes  a  voluntary  conveyance  of  his  property  to  such  an 
extent  that  he  is  left  actually  insolvent,  or  wholly  un- 
able to  pay  his  existing  debts,  or  that  it  is  reasonable  to 
suppose  he  contemplated  his  consequent  inability  to  pay, 
or  even  that  it  is  reasonably  doubtful  whether  he  is  able 
to  meet  his   obligations,  then  the  conveyance  will  be 

'  Carpenter  ▼.  Oarpenter,  S5  K.  J.  thoagh  when  the  settlement  wm  made 

Eq.  194;  Mattingly  ▼.  Wulke,  2  IlL  it  was  doabtfol  whether  the  arrange- 

App.  169.  ments  under  which  the  settlor  was  to 

'  Garhart  ▼.  Harshaw,  45  Wis.  340;  engage  in  the  business  would   take 

90  Am.  Rep.  762;  Mattinffly  v.  Njre,  effect.    When  a  voluntary  settlement 

8  Wall  370;  [Smith  ▼.  Smi^  24  S.  a  is  made  on  the  eve  of  the  settlor's  en- 

304.]  gaging  in  trade^  the  burden  rests  upon 

*  Maokay  v.  Douglas,  L.  R.  14  Ea.  him  of  showing  that  he  was  in  a  poei- 

106, 1 18-121 ;  Case  ▼.  Phelps,  39  K.  Y.  tion  to  make  it.     In  order  to  set  aside 

164;  Oarr  ▼.  Breeee,   81  K.  Y.  684,  such  a  settlement,  it  is  not  necessary 

5Sa-691;  Mullen  ▼.  Wilson,  44  Pa.  St.  to  show  that  the  settlor  contemplated 

413;    84  Am.   Dec.   461;    Monroe  T.  becoming    actually    indebted;    it    is 

Smith,  79  Pa.  St.  469.     In  Mackay  ▼.  enough  if  he  contemplated  a  state  of 

Douglas,  tuprnL,  Malins,  V.  C,  after  things  which  might  result  in  insol- 

a  careful  review  of  the  authorities,  Tency  or  bankruptcy.     The  reason  for 

holds    that   a  voluntary  settlement^  this  particular  rule  is,  that  the  person 

whereby  the  settlor  takes  the  bulk  being  about  to  engage  in  a  hazardous 

of  hit  property  out  of  the  reaeh  of  business  must  be  considered  as  con* 

his  creditors,  shortly  before  engaging  templating  the  probability  of  beoom- 

in  trade  of    a  haxardous    character,  ing  unsuccessful  and   indebted,   and 

may  be  set  aside  in  a  suit  on  behalf  as  attempting  to  secure  his  property 

ef  creditors  who  became  such  after  against  such  possible  or  probable  loss; 

the  settlement,   though    there   were  it  is  in  fact  an  attem]^t  to  throw  all 

DO  creditors  whose  debts  arose  be-  the  hazard  of  his  business  upon  his 

fore  the  date  of  the  settlement,  and  expected  creditors. 
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fraudulent  and  void  aa  against  his  subsequent  as  well 
as  his  existing  creditors.    The  inference  of  a  fraudalent 
intent  must  always  depend  upon  there  being  an  amount 
of  property  remaining  after  the  voluntary  conyeyance, 
reasonably  sufficient  to  defray  all  of  the  grantor's  existing 
liabilities;  and  each  case  must  therefore  stand  upon  its 
own  particular  circumstances.^    As  a  direct  result  from 
this  doctrine,  the  rule  has  been  well  established  that  a 
post-nuptial  settlement  upon  a  wife  or  children,  even 
when  the  settlor  is  entirely  free  from  debt,  must  be  rea- 
sonable in  its  amount  and  not  disproportioned  to  bis 
whole  property.    If  the  settlement  is,  as  originally  it 
must  have  been,  in  the  form  of  property  conveyed  to 

>  Spirett  ▼.  WUlowi,  8  De  Gkx,  J.  84  Am.  Deo.  461;  Moor«  ▼.  BloadMai, 

ft  S.  293;  Wara  t.  Gardner,  L.  R.  7  19  Md.  172;  Lowry  ▼.  Fisber,  2  Both, 

Kq.  317;  Croealey  t.  Elwortlij,  L.  R.  70;   92  Am.   Deo.  475;  Niebolai   ▼. 

12  £a.  158;  Shand  t.  Hanley,  71 K.  Y.  Ward.  1  Head,  323;  73  Am.  De&  177; 

319;  Savage  t.  Murphy,  34  N.  Y.  508;  Horn  ▼.  Voloano  eta  Co.,  13  GaL  82; 

90  Am.  Deo.  733;  Phillips  t.  Wooster,  73  Am.  Dec.  569;  Dewey  v.  Meyer, 

36  N.  Y.  412;  Dnnlap  ▼.  Hawkins,  59  72  N.  Y.  70,  76;  Day  t.  Cooley,  118 

N.  Y.  342;  Carr  ▼.  Breese,  81  N.  Y.  Mass.  524. 

584;  Jencks  ▼.  Alexander,  11  Paige,  On  the  other  hand,  if  there  is  no 

619,  623;  Bank  of  United  States  t.  aetnal  intent  to  defrand,  tho  mere  Caet 

Housman,  6  Paige,  526;  ELirksey  ▼•  that  a  voluntary  oonveyanoe  may  be 

Snedecor,  60  Ala.  192;  Lookhard  t.  presumptively  fraudulent  against  ex- 

Beckley,  10  W.  Va.  87;  Rose  t.  Brown,  uting  creditors   does  not   render   it 

II  W.  Va.  122;  Claflin  ▼.  Mess,  30  frandulent  as  against  sahsaqoent 
N.  J.  Eq.  211;  ELane  ▼.  Roberts,  40  creditors.  While  a  frima  fatM  pre- 
Md.  590;  Monroe  ▼.  Smith,  79  Pa.  St.  sumption  against  the  Talidity  of  tiie 
459:  Ammon*8  Appeal,  63  Pa.  St.  284|  Toluntary  deed  may  arise  in  faYor  of 
Oonley  t.  Bentley,  87  Pa.  St.  40;  the  grantor's  existing  oroditors,  no 
Ki^ol  T.  Kiohol,  4  Baxt.  145;  Church-  such  presumption  exists  on  bohalf  of 
ill  T.  Wells,  7  Cold.  364*  If  an  ex-  his  subsequent  creditors.  Those  latter 
press  actual  intent  to  hinder  or  defraud  cannot  impeach  such  a  transfer  merely 
creditors  generally  is  shown,  subse-  because  tne  former  can:  Howe  ▼. 
quent  as  well  as  existing  creditors  are  Ward,  4  Greenl.  195;  Kendall  ▼•  Fitti, 
entitled  to  impeach  the  oonveyance:  22  N.  H.  1,  6;  Smith  ▼•  Smith,  11 
Clark  ▼.  French,  23  Me.  221;  39  Am.  N.  H.  80;  Parsons  t.  McKniffht,  8 
Dec  618;  Marston  t.  Marston,  54  Me.  N-.  H.  35,  37;  Carlisle  ▼.  Rich,  S  M.  H. 
476;  Wyman  t.  Brown,  50  Me.  139,  44,  50;  Converse  t.  Hartley,  81  Oonn. 
148;  Carter  ▼.  Grimshaw,  49  N.  H.  100;  372,  380;  Babcock  ▼.  Bckler,  24  K.  Y. 
Coolidge  T.  Melvin,  42  N.  H.  510,  533,  623;  Baker  ▼.  GUman,  52  Barb.  26; 
534;  Smyth  ▼.  Carlisle,  17  N.  H.  417;  Ward  v.  Hollins,  14  Md.  158;  Enders 
16  N.  H.  464;  McConihe  ▼.  Sawyer,  ▼.  Williams,  1  Met.  (Ky.)  346;  Todd 
12  N.  H.  396,  403;  McLane  ▼.  John-  t.  Hartley,  2  Met  (Ky.)  206;  Hurdt 
son,  43  Vt.  48;  Winchester  ▼.  Charter,  ▼.  Courtenay,  4  Met  (Ky.)  139;  Kidi- 
102  Mass.  272;  97  Mass.  140;  12  Allen,  olas  t.  Ward,  1  Head,  323;  73  Am. 
606,  610;  Ldvermore  t.  Boutelle,  11  Dea  177;  Webb  t.  Roff,  9  Ohio  St 
Gray,  217;  71  Am.  Deo.  708;  Savago  430;  Lyman  ▼.  Cessford,  15  Iow«,  229; 
T.  Murphy,  8  Bosw.  75;  Cramer  v.  Re-  Fifield  T.  Gaston,  12  Iow«,  218; 
ford,  17  N.  J.  ^.  367;  90  Am.  Dec  Whitescarver  ?.  Bonney,  9  Iowa,  480L 
594;  MuUen  ▼•  WUsod,  44  Pa.  St.  413; 
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-trustees  for  the  wife's  separate  uae,  courts  of  equity  will 

not  aid  her  in  enforcing  it  when  unreasonably  large.    If 

^he  legal  title  is  conveyed  directly  to  her,  there  is  still 

danger  lest  the  husband  should  obtain  credit  upon  his 

apparent  or  supposed  ownership.' 

§  974.  Oonreyances  in  Fraud  of  Subsequent  Purchas- 
ers. —  By  the  statute  27  Eliz.,  c.  4,  made  perpetual  by  89 
£liz.y  c.  18y  sec.  31,  all  conveyances  of  hereditaments  for  the 
Intent  and  purpose  to  deceive  purchasers  are  made  void 
as  against  them;  and  the  same  provisions  have  been  sub« 
stantially  enacted  in  the  United  States.*  The  true  mean- 
ing and  interpretation  of  this  statute  were  for  a  consider- 
able period  of  time  unsettled  by  the  English  courts.  The 
doubt  waSy  whether  it  extended  to  all  voluntary  convey- 
ances, or  whether  it  avoided  only  those  which  are  made 
with  a  fraudulent  intent,  and  therefore  furnished  pro- 
tection only  to  subsequent  btma  fide  purchasers  without 
notice.  The  rule  was  finally  settled,  and  still  prevails  in 
England,  that  the  statute  applies  to  and  avoids  all  volun« 
tary  conveyances  as  against  subsequent  purchasers  for 
a  valuable  consideration,  even  though  such  conveyances 
were  made  in  good  faith  without  any  actual  fraudulent 
intent,  and  though  the  subsequent  purchasers  for  value 
had  notice  thereof.'     The  same  interpretation  of  the 

1  Wlien  the  doed  of  gift  to  the  wife  tail,  for  life,  liYet,  or  years  the  same 
is  immediately  pat  on  record,  this  is,  estates,  or  to  defraud  and  deceive 
of  course,  a  fact  tending  to  show  good  sneh  as  have  purchased  or  shall  par- 
faith;  faolnre  to  record  is  a  plain  chase  any  rent,  profit,  or  oommodilnr 
hadge  of  frandalent  intent;  Carr  t.  ont  of  the  same,  or  any  part  thereof, 
Breese,  SI  N.  Y.  584,  691  (one  half  of  shall  be  deemed  (only  as  against  the 
the  husband's  property  not  unreasona*  defrauded  purchaser  haying  ]^urchased 
ble);  Babcock  y.  Acklor,  24  N.  T.  623;  for  money  or  other  good  consideration* 
(more  than  half  held  not  unreasonable);  his  heirs,  administnttorsy  and  assigns) 
Carpenter  y.  Eoe,  10  N.  Y.  227;  to  be  utterly  yoid. 
Wickes  y.  Clark,  8  Paige,  161;  This  statute  only  declared  and  aided 
Mellon  y.  Mulyey,  23  K.  J.  Bq.  198;  a  Jurisdiction  of  equity  which  existed 
Ammon's  Appeal,  63  Pa.  St.  284.  before  it,  and  which  has  not  been  dis* 

*  The  Bnglish  statute  proyides  that  placed  by  it:    See  Perry  Herriok  r. 

all  fraudulent,  feigned,  and  ooyinous  Attwood,  2  De  Oez  &  J.  21, 

eonyeyances,    gift^    grants,  charges,  *  The   Eoslish  theory  is,  that  the 

uses,  and  estates  of  lands,  tenements,  statate  concTusiyely  presumes  a  fraud- 

or  hereditaments,  made  for  the  purpose  ulent  intent  when  the  prior  oonyeyance 

to  defraud  and  deceiye  such  persons  is  voluntary :  Pnlvertoft  y.  Pulyertoft* 

or  bodies  as  haye  purchased  or  shall  18  Ves.  84,  86;  Buckle  y.  Mitchell,  18 

afterwards  purchase,  in  fee-simple,  fee-  Ves.  1(X),   111;  Kelson  y.  Kelson,  10 
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statute  and  the  same  general  doctrine  haye  been  accepted 
by  a  portion  of  the  American  decisions.^    The  carrent  of 
American  authorityi  howeveri  ia  opposed  to  this  broad 
construction!  and  limits  the  operation  of  the  statute  to 
prior  yoluntary  conveyances  made  with  a  fraudulent  in- 
tent, and  its  protection  to  subsequent  purchasers  for  a 
valuable  consideration  and  without  notice.    The  doctrine 
which  may  properly  be  called  American  is  as  follows: 
Conveyances  are  not  void  under  the  statute  merely  be- 
cause they  are  voluntaryi  but  because  they  are  fraudulent 
and  the  fraudulent  intent  may  be  inferred  in  the  same 
manner  and  under  the  same  circumstances   as  again^^ 
subsequent  creditors.     A  voluntary  gift  of  property  is 
valid  as  against  subsequent  purchasers  and  all  other  per- 
sons,  unless  it  was  fraudulent  when  executed;  and  a 
subsequent  conveyance  for  value  is  evidence  of  fraud 
committed  in  the  former  voluntary  conveyance,  but  not 
conclusive  evidence.    It  results  that  a  voluntary  gift  made 
when  the  grantor  is  not  indebted,  in  good  faith,  and 
without  intent  to  defraud  subsequent  creditors  or  pur- 
chasers, is  valid  as  against  a  subsequent  purchaser  for  a 
valuable  consideration  with   notice.'    What  constitutes 
a  purchase  for  value  without  notice,  and  what  is  a  val- 
uable consideration,  in  cases  arising  under  this  statute, 
are  determined  by  the  rules  contained  in  the  preceding 
section  upon  that  subject.     In  order  that  the  statute  may 
apply  and  uphold  a  subsequent  conveyance  for  value 

Hure,   385;   Dakins  y.  Whimper,  26  r.  Jack,  5  V^atts,  466;  30  Am.  Dee. 

BeaF.  668;  Perry  Herrick  y.  Attwood,  335;  Lancaster  r.  Dolan,  1  Rawle,  831; 

2  De  Gex  k  J.  21;  Doe  y.  Manning,  9  18  Am.  Deo.  625;  Mayor  ▼.  WflUiDii 

East,  69:  and  eee  Bayspoole  y.  Col-  6  Md.  235;  Tate  y.  Liggatt,  2  Leigfa. 

Una,  L.  R.  6  Ch.  228,  232.    The  sab-  84;  Footman  y.  Pendergraei,  8  Rich, 

sequent  purchaser  mast  be  one  for  a  £q.  33;  Brown  y.  Barke,  22  Oa»  674 

real  valuable  consideration,  and  bona  Gardner  y.  Boothe,  31  Ala.  186;  Co^ 

Jide,  although  notice  does  not  destroy  prew  y.  Arthur,  15  Ala.  625;  Coppsfe 

his  rights  under  the  statute.  y.   Bamett,  34  Miaa.   621;  Wells  t. 

>  Sterry  y.  Arden,  1  Johns.  Ch.  261,  Treadwell,  28  Miss.  717;    Enden  t. 

270;  12  Johns.  536;  Sexton  y.  Wheaton,  Williams,  1  Met  (Ky.)  346;  Aiken  t. 

1  Am.  Lead.  Cas.  50,  51.  Bmen,  21  Ind.  137;  Chaffin  y.  Kimbdl, 

*  Beal  Y.  Warren,  2  Gray,  447;  San-  23  IlL  86;  Gardner  y.  Cole,  21  Um, 

ger    Y.    Eastwood,    19    Wend.    614;  205;  Prestidge  y.  Cooper,  6  4Mi8a.  74; 

Wickes  Y.  Clarke,  8  Paicre,  161 ;  Foster  Pence  y.  Croan,  51  Ind.  336;  Sexton  n 

Y.  Walton,  5  Watts.  378;  Dougherty  Wbeaton,  1  Am.  Lead.  Cka.  17. 
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against  a  prior  Tolantary  conveyancei  it  is  necessary  that 
both  the  conveyances  should  come  from  the  same  grantor. 
An  heir  or  devisee  eannot,  therefore,  hy  a  conveyance  for 
value,  defeat  a  voluntary  settlement  made  by  his  ancestor 
or  testator.'  What  creditors,  purchasers,  and  their  repre* 
sentatives  are  entitled  to  equitable  relief,  and  what  rem- 
edies may  be  obtained  by  them,  are  questions  which 
belong  to  subsequent  chapters  treating  of  remedies. 

>  Parker  t.  Carter,  4  Hare,  400, 400;  reaion  a  boma  JkU  parohaaer  for  Talne 

Lewia  r.  Reea,  8  Kay  &  J.  182;  and  and  withoat  notiee  from  the  prior  yoI- 

■ee  Sterry  v.  Ardea,  1  Johns.  Gh.  261;  nntar^  grantee   wonld  hare  a  title 

Andenon  t.  Green,  7  J.  J.  Marth.  rapenor  to  that  of  a  raboeqnent  pnr- 

44Ss  23  Am.  Dea  417.    For  the  nine  ehaeer  from  the  original  grantor. 


PABT   THIRD. 


PART  THIRD. 

THE  EQUITABLE  ESTATES,  INTERESTS,  AND 
PRIMARY  RIGHTS  RECOGNIZED  AND  PRO- 
TECTED    BY  THE    EQUITY   JURISPRUDENCE. 


FRELIMIKARY  PARAaRAPH« 

g  976.  The  general  nature  of  equitable  estates  and 
interests,  as  distinguished  on  the  one  side  from  legal 
estates,  and  on  the  other  from  mere  equitable  remedial 
rights  or  "equities,''  has  been  sufficiently  described  in 
the  preceding  volume.'  In  contemplation  of  courts  of 
equity,  equitable  estates,  according  to  their  various  de- 
grees, are  as  truly  property  or  ownership  as  legal  estates 
are  property  in  contemplation  of  courts  of  law.  In  fact, 
the  entire  dealing  of  equity  with  the  subject  of  equitable 
estates,  and  the  fundamental  distinctions  between  equi- 
table and  legal  conceptions  and  modes,  are  based  upon 
the  notion  that  equitable  estates  are  in  the  truest  sense 
property,  and  not  mere  rights  of  action,  —  not  mere 
rights  to  obtain  certain  equitable  remedies.  Even  when 
the  equitable  estate  is  the  result  of  some  positive  wrong- 
doing, when  the  legal  estate  has  been  vested  in  a  third 
person  by  fraud,  undue  influence,  breach  of  fiduciary 
duty,  and  the  like,  so  that  the  original  owner  can  only 
regain  the  title  by  means  of  a  cancellation,  he  is  never- 
theless, in  contemplation  of  equity,  the  equitable  and 
true  owner;  his  equitable  estate  in  the  subject-matter  is 
a  true  property,  capable  of  being  devised  and  otherwise 

>  Sm  toL  Ip  H  Ii6-149L 
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dealt  with.'  In  sborti  the  equitable  estate  is  often  re- 
garded by  a  court  of  equity  as  the  real,  beneficial,  sab- 
stantial  ownership,  while  the  corresponding  legal  estate 
is  a  mere  form  and  shadow.  Many  important  incidents 
connected  with  equitable  estates  have  been  considered  in 
the  preceding  chapters,  such  as  the  relations  of  equitable 
with  legal  estates  in  the  sections  on  ''merger,"  ''prior- 
ities,'' "  bona  fide  purchase,''  some  of  the  modes  in  which 
equitable  estates  may  arise  in  the  sections  on  "fraud," 
"mistake,"  and  "accident,"  and  the  like.  I  purpose  now 
to  describe  more  directly  the  nature  and  characteristics 
of  equitable  estates,  interests,  and  primary  rights,  and  to 
state  the  rights  and  obligations  with  respect  to  them 
which  devolve  upon  their  owners.  The  entire  discussion 
will  comprise  the  following  subjects:  Trusts;  equitable 
interests  of  married  women;  equitable  interests  arising 
from  succession  to  a  decedent;  equitable  conversion; 
mortgage  of  real  and  personal  property;  equitable  liens; 
interests  arising  from  equitable  assignments;  and  con- 
tracts in  equity.*  To  these  will  be  added  an  account  of 
the  equitable  jurisdiction  over  persons  non  sui  juris. 

>  StQmp  T.  Gaby,  2  De  0«x,  M.  ft  nf  all  question  aa  to  any  rigliti  of  io- 
G.  623,  630;  Gresley  y.  Moualey,  4  Do  try  or  action,  leaving  tha  oonveyanM 
Gex  k  J.  78,  90,  92,  93,  per  Turner,  to  have  its  fall  operation  at  law,  Imt 
L.  J.;  Uppington  v.  Bullen,  2  Dm.  &  looking  at  the  e<|nitabte  right  to  have 
War.  184;  Dickinson  v.  Burrell,  L.  R.  it  set  aside  in  this  conrt.**  In  Greslaj 
1  Eq.  337.  In  Stump  v.  Gaby,  A,  an  ▼.  Monsley,  wprcL,  A  conveyed  laodi 
owner  of  land,  conveyed  to  his  attor*  to  his  attorney  under  snoh  eireom- 
ney,  and  snbsequenuy  by  •  will  con-  stanoe  that  the  deed  could  be  set  asida 
firmed  the  conveyance.  After  A's  in  equity.  He  afterwarda  died,  hav- 
death,  his  heir  at  law  brought  a  suit  ing  devised  all  his  real  estate  to  (be 
to  set  aside  the  conveyance  as  void-  plaintiff.  Held,  that  the  equitable  ei- 
able.  Lord  St.  Leonards  said:  "  I  will  tate  passed  by  the  devise  to  the  plain- 
assume  that  the  conveyance  might  tiff,  and  the  full  relief  was  granted, 
have  been  set  aside  in  equity  for  *  "Trusts"  and  "mortf^ges"  ai« 
fraud.  What,  then,  is  the  interest  subjects  of  such  vast  extent,  embia- 
of  a  party  in  an  estate  which  he  has  cing  such  a  multitude  of  detailB»  sad 
conveyed  to  his  attorney  under  cir*  each  requiring  volumes  for  their  tde* 
cumstances  which  would  give  a  right  quate  treatment,  that  I  shall  endearor 
in  this  court  to  have  the  conveyance  to  present  only  their  general  and  fon- 
set  aside?  In  the  view  of  this  court  damental  principles  and  doctrines;  thf 
he  remains  the  owner;  and  the  conse-  attempt  to  do  anything  more  withia 
quence  is,  that  he  may  devise  the  es-  the  limits  of  this  treatise  would  be 
tate,  not  aa  a  legal  estate,  but  as  an  both  unneceasary  and  unavailingi 
equitabla  estate,  wholly  irrespective 
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CHAPTER  L 

TRUSTS, 


SECTION  L 

ORIGIN  OF  USBS  AND  TRUSTS.  . 

▲VALTSn. 

1 976.  Tlie  testament  in  the  Ronuui  law. 

1 977.  JVtIeJ-eommiMa  in  the  Roman  law. 
i  97S.    Origin  of  neea. 

§  979.  The  nae  at  law. 

§  980.  The  nae  in  equity. 

S  i^l*  Reenlting  uaes;  eqnitable  theory  of  consideration. 

§  982.  Double  nature  of  property  in  land,  the  use  and  the  seisin. 

§  983.  The  " statute  of  uses." 

S  984.  Kinds  of  uses  not  embraced  within  the  statute. 

§  985.  A  use  upon  a  use  not  executed  by  the  statute. 

§  98S.  Trusts  after  the  statute;  effect  of  the  statute  in  the  Amerloan  statsa. 

§  976.  The  Roman  Law  Testament.  —  To  explain  the 
nature  and  extent  of  the  equitable  jurisdiction  and  juris- 
prudence with  respect  to  trusts,  some  historical  account 
of  trusts  themselvesi  of  their  introduction  into  the  law  of 
England  under  the  name  of  uses/'  and  of  the  enormous 
changes  which  they  made  in  the  primitive  conceptions 
of  property  in  land,  is  necessary.  The  elementary  notion 
of  trusts,  like  so  many  other  doctrines  of  equity,  was  bor« 
rowed  from  the  Roman  law.  The  Roman  testament  was 
quite  unlike  the  last  will  of  our  own  law.  Its  essential 
feature  consisted  in  the  naming  or  appointing  some  per* 
son  or  persons  as  heir,  upon  whom  the  entire  inheritance 
of  the  testator  devolved.  This  inheritance  included  not 
only  the  property  of  the  deceased,  but  also  his  liabilities. 
The  heir  thus  became  the  "universal  successor '' to  the 
testator,  acquiring  title  to  all  his  assets,  and  becoming 
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liable  for  all  his  debts.  The  fundamental  conception  was^ 
that  the  legal  condition  of  the  deceased^  consisting  both 
of  rights  and  liabilities,  was  prolonged  and  imposed  npon 
the  heir;  that  death  made  no  real  break  in  the  continuity 
of  the  testator's  legal  personality.  Partly  from  rales  of 
the  ancient  law,  and  partly  from  prohibitory  statutes,  the 
Roman  citizen  was  much  restricted  with  respect  to  the 
persons  whom  he  might  appoint  as  his  testamentary  heir. 
He  could  not  give  his  inheritance  to  an  alien  or  pregrinut 
(i.  e.,  one  not  strictly  a  citizen),  nor  to  a  person  pro- 
scribed, nor  to  a  posthumous  child  not  belonging  to  hi» 
own  family,  nor,  with  certain  exceptions,  to  a  woman.^ 
To  evade  these  restrictions,  the  method  was  contrived,, 
during  the  latter  period  of  the  republic,  of  appointing  a 
qualified  person  as  heir,  upon  whom  the  inheritance  would 
devolve  according  to  legal  rules,  and  of  accompanying 
the  appointment  by  a  direction  or  request  that  this  heir 
would,  as  soon  as  he  obtained  the  inheritance,  transfer  it 
to  another  specified  person  who  was  the  real  object  of  the 
testator's  bounty,  and  who,  although  prohibited  from 
being  made  heir,  was  not  prohibited  from  receiving  a 
transfer  of  property  from  a  living  person  by  way  of  gifL 
At  first,  the  fulfillment  of  the  testator's  direction  was  left 
wholly  to  the  heir's  sense  of  honor,  but  in  process  of  time 
the  claim  of  the  beneficiary  was  recognized  and  enforced 
by  a  magistrate.' 

>  Concerning  the  Roman  teatament,  capable  of  taking  by  testament;  a&A 

see  Jnet.  Inst.,  b.  2,  tit.  10,  sees.  1-14;  Jldei'eomnUMa  were  to  called  because 

tit.  13,  sees.  1-7;  tit.  14,  sece.   1-6;  their  performance  eonld  not  be  eo- 

Sandars's  Trans.,  pp.  245-280.  forced  by  law,  bat  depended  aolely 

*  Jnst.  Inst.,  b.  2,  tit.  23,  sec.  1;  npon  the  good  faith  of  the  penom  to 
Sandars's  Trans.,  pp.  337,  338;  Gains's  wnom  they  were  intrusted.  After- 
Inst.,  b.  2,  sees.  246-259.  Jnstinian's  wards  the  Emperor  Angnstna,  having 
Institutes  thus  describe  the  progress  been  frequently  moved  by  oonsidera- 
of  the  beneficiary's  right:  "  At  first,  tion  for  certain  persons,  or  on  aooonnt 
^^kkt-comfnissa  were  of  little  force;  for  no  of  some  striking  instance  of  perfidy, 
one  could  be  compelled  against  his  will  commanded  the  consuU  to  interpose 
to  perform  what  he  was  only  requested  their  authority.  Their  intervention 
to  do.  When  testators  were  desirous  bein|[  favored  as  jnst  by  public  opin- 
of  giving  an  inheritance  or  legacy  to  ion,  it  gradually  assumed  the  char- 
persons  to  whom  they  could  not  di-  acter  of  a  regular  jurisdiction,  and 
rectly  give  either,  they  then  intrusted  Jidei-commism  grew  into  snch  fav<v  that 
Ihem  to  the  good  faith  of  some  person  soon  a  special  protor  was  appointed  t» 
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§  977.  Fidei-commissa. — The  inheritance  thas  given 
to  the  appointed  heir,  in  trust  for  another  person,  was 
termed  a  fideueommissumf  the  heir  or  trustee  the  fidueic^ 
rius,  and  the  beneficiary  the  fidei-eommUaarius}  As  the 
heir  trustee,  although  he  might  surrender  the  whole  es- 
tate to  the  beneficiary,  would  still  remain  legally  liable 
for  all  the  debts  of  the  deceased,  since  a  transfer  of  the 
inheritance  inter  vivos  would  not  transfer  the  liabilities,* 
he  was  accustomed  to  take  from  the  beneficiary  a  contract 
of  indemnity.  To  obviate  the  necessity  of  such  a  con- 
tract, ''during  the  reign  of  Nero  (A.  D.  62)  a  statute 
known  as  the  $enatus  eonmdtum  TrebeUianum  provided 
that  all  actions  which  by  law  might  be  brought  by  or 
against  the  heir  [trustee]  should  be  permitted  for  or 
against  the  beneficiary.  After  this  tlie  prsBtor  began  to 
give  equitable  actions  for  or  against  the  beneficiary  as 
if  he  were  the  heir/'  *  By  this  legislatiouii  the  equitable 
estate  of  the  beneficiary  was  fully  established  and  pro- 
tected.' Although  it  is  plain  that  the  conception  of  a 
-''use''  was  borrowed  from  this  fidei^ommissum  of  the 
Roman  law,  and  that  the  English  chancellor  followed  in 
the  footsteps  of  the  Roman  magistrate,  yet  beyond  this 
mere  elementary  notion  or  suggestion  there  is  little  re« 
semblance  between  the  two  species  of  ownership*  Their 
essential  difierences  are  as  marked  as  their  superficial 
similarity;  and  it  is  a  grave  error  to  represent  the  entire 

Adjudicate  in  these  cuee."    The  pro-        *  Sabeeqnent  etatates  were  peraed 

oeedingi  before  this  wstor  to  enforce  limiting  toe  power  of  testators,  with 

the  trust  did  not  buong  to  his  "or*  respect  to  the  persons  to  whom  as 

dinaiy "  inrisdiotiony  and  were   not  beneficiaries  Jidei'commista  might   be 

eondocted  b^  means  of  formukBt  but  given,   and  proyidiog  that  a  fourth 

fell  under  his  ''extraordinary"  (L  e.,  part  of  the  mheritance  might  be  re* 

•equity)  jurisdiction,  and  were  decided  tained  by  the  heir:  Just  Inst.,  b.  2, 

b^  the  magistrate  himself,  without  the  tit.   24.    The  law  also   permitted  a 

Mid  of  any  judex  or  arbUer:  See  anU^  testator  to  give  any  particular  thing, 

▼oL  1»  Introductory  Chapter,  §§  4,  a  as  a  slave,  a  piece  of  land,  etc.,  as 

^  The    Bnglish    word    ** fiduciary^  a  fldei'Commissum,    Justinian    added 

ehonld  thererore  always  designate  the  stringent  provisions  fdr  enforcing  se« 

trustee;  to  ^>ply  it  to  the  beneficiary,  cret  trusts  by  means  of  an  oath  ad* 

as  baa  been  done  by  some  writers,  is  ministered  to  the  heir:  Just.  Inst.,  b. 

Nearly  improper.   The  Latin  ^W-cam*  2,  tit  23,  sec  12.     This,  it  will  be 

miMoritit  cannot  be  easily  anglicized,  seen,   resembles  the  "discovery*  of 

>  Just.  Inst.,  b.  2,  tik  2^  see.  4.  the  English  chancery  procedure. 
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equity  jurisprndence  concerning  uses  and  trasts  as  do- 
rived  from  the  Roman  law.' 

§  978.    Origin  of  Uses. — Uses,  in  the  ordinary  meaning 
of  the  term,  as  designating  those  which  are  passive,  seem 
to  have  heen  invented  during  the  latter  part  of  the  Teiga 
of  Edward  III.'    Like  the  Roman  fidel^ommisaa,  they  were 
designed  to  evade  the  law;  but,  unlike  them,  they  were 
resorted  to  at  first  for  mere  purposes  of  fraud, — by  the 
clergy  to  defraud  the  statutes  of  mortmain,  and  by  the 
laity  to  defraud   creditors  or  feudal  superiors.     Being 
free  from  many  heavy  feudal  burdens,  uses  grew  rapidly 
into  favor,  and  it  is  said  that  during  the  reign  of  Henry  Y, 
the  greater  part  of  the  land  in  England  was  held  in  this 
manner.'    At  the  very  outset  these  conveyances  to  use 
were  made  for  the  benefit  of  third  persons.    This  mode 
having  been  established,  conveyances  were  made  for  the 
benefit  of  the  original  owner,  the  feoffor.    Thus  A,  being 
seised  in  fee,  would  convey  the  land  by  a  legal  feoffinent 
to  B  to  the  use  of  himself,  A.    In  this  manner  the  owner 

'  In  the  ancient  nue  and  modem  with.    Snoh  oonTeyaneee,  made  vpoB 

tmet  there  are  of  necessity  two  distinct  an  aetivB  trast^   had   probably  Men 

eetates,  the  legal  and  the  equitable,  known  from  a  very  eany  day.^    They 

vested  in  different  personSi  and  these  were  not  regarded  as  objectionahler 

muti  oontinne  as  long  as  the  trust  tiiey  were  not  referred  to  when  tha 

relation  exists.    In  the  Roman  law  phrase  "  conveyance  to  use  "*  was  or- 

there  was  no  snoh  division  of  owner-  dinarily  employed,  and  they  were  not 

ship,  no  double  simnltaneons  estates,  included   in   the   provisions   of    the 

Until  he  had  transferred  the  inheri*  statute    of    uses.      By    the    second 

tanoe,  the   heir   possessed  the  only  form,  a  conveyance  was  made  to  a 

estate,  and  the  beneficiary  had  only  a  feoflfee  to  the  use  of  some  religious  cor- 

right  of  action.     After  the  inheritance  poration  or  of  some  private  penon, 

was  transferred,  the  beneficiary  ob*  with  no  exptectation  tnat  the  feoffee 

tained,  in  turn,  the  whole  and  only  es«  was  to  exercise  any  dominion  over  the 

tate  in  the  portion  thus  transferred,  land,  but  with  the  assnmptioD  thai 

while  the  heir,  under  the  Trebillianian  the  ceaiui  que  vse  was  to  have  and  en* 

act  at  least,  was  left  without  either  joy  all  the  rights  and  privileges  of  an 

interest  or  liability.  owner,   except  that   of   holding  the 

*  1  Spence's  %.  Jur.  439-442.  naked  legal  title,  and  that,  to  oom- 

*  1  ^Deuce's  £q.  Jur.  439-442,  442-  plete  this  arrangement,  the  feoffee 
444.  There  were  two  forms  of  con-  was  to  oonvey  the  legal  title  whenever 
veyance  to  use,  which  should  be  care-  and  to  whomsoever  the  cestui  que  was 
fully  distioguished.  By  the  one  form  should  direct.  It  is  this  latter  form 
land  was  conveyed  upon  a  trust  that  of  pcueive  use  which  grew  to  be  so  im- 
the  feoffee  was  to  exercise  acts  of  do*  portent,  and  which  is  generally  re- 
minion  over  it  for  the  benefit  of  the  ferred  to  under  the  designation  of  a 
feoffor  or  of  a  third  person,  as,  for  ex-  "use"  or  *' conveyance  to  use,"  and 
ample,  receiving  the  rents  and  profits  against  which  the  statute  ol 
and  paying  the  feoffor's  debts  there-  directed. 
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in  fee  would  convert  his  legal  estate,  which  was  subject 
to  all  the  feudal  burdens  and  common-law  liabilities,  into 
an  equitable  estate  unknown  to  the  common  law,  which 
was  freed  from  these  burdens  and  restrictions,  which 
could  be  devised  by  will  and  aliened  without  livery  of 
seisin,  and  which,  under  the  doctrines  subsequently  es- 
tablished  by  the  court  of  chancery,  gave  him  all  the 
dominion,  possession,  rights,  and  powers  belonging  to 
the  legal  estate.^ 

§  979.  The  Use  at  Law.  — For  a  while  the  cestui  que  use 
had  no  means  of  redress  in  any  court.  The  law  courts^ 
as  a  necessary  consequence  of  common-law  doctrines, 
recognized  no  other  estate  than  the  legal  one  vested  in 
the  feofee.  If  the  cestui  que  use  had  any  legal  right  at  all, 
it  was  neither  a  jus  ad  rem  nor  a  jus  in  re,  and  so  there 
was  no  common-law  form  of  real  action  by  which  he 
could  recover  possession  of  or  enforce  any  claim  upon 
the  land  itself.  His  only  possible  remedy  would  be  an 
action  for  damages,  upon  contract  express  or  implied, 
against  the  feoffee  for  the  latter's  violation  of  the  trust.' 
Even  this  action  was  not  generally  maintainable  upon 
common-law  principles,  since  there  was  no  privity  between 
the  feoffee  and  the  cestui  que  use  when  the  latter  was  a 
third  person;  whatever  promise  the  feoffee  had  made, 
whatever  legal  obligation  he  had  incurred,  was  to  the 
feoffor,  and  not  to  the  cestui  que  use}    It  was  formally  de« 

'  1  Spence's  Eq.  Jar.  43&>444,  447-  tuch  a  personal  action  could  only  be 

449.  maintained  by  him  nnder  one  special 

*  All  the  common -law  actions  for  state  of  facts, 

the  recovery  of  land,  or  for  the  main-  *  There  are  in  the  early  records  some 

tenanoe  of  any  interest  therein,  were  traces  of  sach  actions  brought  in  the 

based  upon  the  assumption  that  the  common-law  courts;  but  I  presume  it 

plaintiff    either    had    some    property  will  be  found  that  they  are  all  con- 

absolote  or  qualified  in  the  land  {jus  fined  to  cases  where  the  use  was  de- 

ad  rem),  or  that  he  had  a  right  to  dared  for  the  benefit  of  the  feoffor 

some  particular  use  of  land  belonging  himself,  where  A  conveyed  to  B  to 

to  another, — an  easement  or  servitude  the  use  of  A.     In  such  a  case  alone 

O'ltf  M  re).     As  the  interest  of  the  would  there  be  any  legal  liability  of 

ttttai  que  use  was  neither  of  these,  he  the  feofiee  to  the  ceaiui  que  use.   When* 

eonld  enforce  it  by  none  of  the  com-  ever  A,  upon  a  consideration  moving 

nion-Iaw  real  actions,  and  was  there-  from  B,  promises  B  to  do  somethinff 

fore  shut  up  to  actions  ex  contractu  for    the    benefit    of    C,    the    Bnfflish 

for  damages;   but,  as  I  show,  even  courts  have  uniformly  maintainecT  th« 
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cided  in  the  fourth  year  of  Edward  IV.  that  the  command 
law  courts  had  no  jurisdiction  over  the  use.' 

§  980.  The  Use  in  Equity. — There  heing  no  common* 
law  actions  to  which  resort  could  he  had,  the  rights  of 
the  cestui  que  uee  were  for  a  considerable  time  purely 
moral,  and  were  protected  only  through  the  authority  of 
the  clergy,  acting  as  confessors,  upon  the  con  sciences  of 
those  who  held  the  legal  title  of  land  for  the  use  of  others.' 
No  traces  of  applications  to  the  court  of  chancery  have 
been  found  in  the  early  records  prior  to  Henry  V.,  bat 
during  his  reign  the  court  began  to  entertain  such  suits 
and  to  decree  relief.  In  the  reigns  of  Henry  VI.  and  of 
Edward  IV.  the  chancery  jurisdiction  was  fully  estab* 
lished,  and  was  also  recognized  by  the  courts  of  law.  In 
other  words,  the  law  courts,  while  refusing  themselves  to 
protect  the  estates  of  eeetui  que  usenU,  admitted  the  fact 
that  such  estates  existed  and  were  protected  by  the  court 
of  chancery.'  The  passive  or  permanent  use  as  estab- 
lished in  equity  is  thus  described  by  Bacon  when  it  is 
created  in  favor  of  the  feoffor  himself,  and  the  description 
would  apply  to  the  case  where  it  is  created  for  the  benefit 
of  a  third  person  by  a  slight  change  of  language.  He 
says:  ''The  use  consisted  of  three  parts:  1.  That  the 
feoffee  (trustee)  would  suffer  the  feoffor  (cestui  q%^  use)  to 
receive  the  profits;  2.  That  the  feoffee,  upon  request  of 
the  feoffor  (cestui  que  use),  would  execute  (i.  e.,  convey) 
the  estates  to  the  feoffor  (cestui  que  use),  or  his  heirs,  or 
to  any  other  by  his  directions;  3.  That  if  the  feoffee  were 
disseised,  and  so  the  feoffor  (cestui  que  use)  disturbed,  the 
feoffee  would  re-enter,  or  bring  an  action  to  recover  the 
possession."  * 

mle  that  G  can  haFO  no  action  on  the  the  nie  of  religions  oorporationa  er 

contract  against  A,  because  there  ii  peraone. 

no  privity  bietween  them.    The  modem  *  1  Spenoe's  Bq.  Jnr.  446,  44^.    For 

rale  has   been    settled  otherwise  in  an  explanation  of   the  theory  npon 

most  of  the  American  states.  which  the  early  chanceUors  prooeedad 

>  1  Spence's  Bq.  Jar.  445,  448.  in  awarding  relief,  see  anis^  toL  J^ 

'  This  authority  wonld  be  especially  §§  428-431. 

exerted  where  lands  were  conveyed  to  *  Bacon's  Reading  on  Uses^  9t» 
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S  981.    Resulting  Uses — Equitable  Theory  of  Oonsid- 
^ration. — In  addition  to  these  express  uses  created  by 
the  intentional  words  of  parties,  courts  of  equity  soon 
invented  another  class,  consisting  of  several  different  spe« 
cies,  but  all  depending  upon  the  same  fundamental  prin« 
ciple,  and  to  which  the  names  "  implied/'  ''resulting/'  and 
^  constructive ''  have  been  given.    The  underlying  princi* 
pie  upon  which  all  these  species  were  based  is  the  equita* 
ble  doctrine  concerning  consideration.    This  theory  of 
consideration,  adopted  and  promulgated  by  the  chancellors, 
is  one  of  the  most  just,  most  productive,  and  most  benefi* 
cial  conceptions  of  equity  jurisprudence.    It  accomplished 
more,  perhaps,  than  any  other  single  doctrine  in  over- 
throwing the  arbitrary  dogmas  of  the  common  law  con- 
coming  real  property,  and  in  building  up  the  distinctive 
system  of  equitable  estates  and  ownership.    It  is  certainly 
very  remarkable  that  the  early  chancellors,  in  the  very 
infancy  of  equity  jurisprudence,  should  formulate  a  prin- 
ciple so  admirably  comprehensive  and  wise,  that  it  has 
been  st^fficient,  in  its  subsequent  development,  to  meet  all 
the  wants  of  an  advancing  civilization,  and  all  the  re- 
quirements of  modem  society.    The  common-law  notions 
of  title  and  ownership  rested  mainly  upon  the  observance 
of  external  forms.    Equity  first  introduced  the  principle 
that  in  all  the  transactions  of  men  concerning  land,— 
their  transfers  and  bargains,  — the  consideration  is  the 
essential  fact  which  determines  the  real  beneficial  owner- 
ship, wherever  the  legal  title  may  be  vested.    The  consid- 
eration draws  to  it  the  equitable  right  of  property;  the 
person  '  from  whom  '  the  consideration  actually  comes, 
under  whatever  form  or  appearance,  is  the  true  and  bene- 
ficial owner.    This  grand  principle  extends  not  only  to 
dealings  which  are  intentional  and  rightful,  but  to  those 
which  are  fraudulent,  or  in  any  manner  wrongful  or  un- 
conscientious. When  once  introduced,  it  was  easily  carried 
through  all  those  branches  of  equity  jurisprudence  which 
relate  to  property,  real  or  personal,  and  it  underlies  all 
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the  modern  doctrines  of  resulting  and  constrnctiTe  trnstSy 
and  all  the  remedies  by  which  the  beneficial  owner  is 
enabled  to  follow  his  equitable  property  in  the' hands  of 
third  persons.     In  its  origin,  the  principle  was  applied  to 
valuable  or  pecuniary  consideration,  but  it  was  aoon  ex- 
tended, with  all  of  its  legitimate  results,  to  the  good  con- 
sideration of  blood  or  love  and  affection  between  near 
relatives  of  the  same  family.*    The  theory  as  to  consider- 
ation operated  in  the  development  of  uses  in  the  follow- 
ing manner:  Prior  to  the  statute  of  uses  in  the  reign  of 
Henry  VIII.i  a  gift  of  land  to  a  person  and  his  heirs  ac- 
accompanied  by  livery  of  seisin— r that  is,  a  transfer  by 
feoffment — was  effectual  in  law  to  convey  the  entire  estate 
without  any  consideration.    The  law  did  not  require  s 
consideration,  and  moreover,  if  a  deed  or  charter  of  feoff- 
ment was  delivered,  its  seal  raised  a  conclusive  piesomp- 
tion  of  a  consideration.'     Equity  broke  through  this 
doctrine  by  means  of  its  principle  concerning  considera- 
tion.    It  established  the  rule  that  if  a  conveyance  of  the 
fee  was  made  without  any  use  being  declared,  and  without 
any  consideration,  although  the  legal  title  passed  to  the 
feoffee,  a  use  ipso  facto  arose  and  resulted  in  favor  of  the 
feoffor,  so  that,  having  parted  with  the  legal  estate,  be 
remained  clothed  with  all  the  equitable  interests,  rights, 
and  authority  which  the  court  of  chancery  gave  to  the 
cestui  que  use;  the  equitable  estate  in  fee  vested  in  him.' 
This  rule,  however,  did  not  apply  to  conveyances  between 
parent  and  child,  and  other  near  family  relatives,  since 
the  **  good  "  consideration  of  blood  or  marriage  relation- 
ship  operated  between  such  persons,  in  the  same  manner 
as  valuable  consideration  between  strangers,  to  transfer 

^  It  thoB  appears  that  the  special  eideration  between  ttrangen,  and  good 

roles  which  regulate  resultiDg  trusts  consideration  between  members  oftbs 

from  the    payment    of  the  purchase  same  family,  as  the  sources  of  equi* 

price  between  parent  and  child,  etc.,  table  rights  of  ownership.     A  beanti- 

are  not,  as  they  have  been  regarded  ful  consistency  runs  through  all  ths 

by  some  writers,   exceptions  to  the  rules  of  equity  concerning  resoltiiil 

general  doctrine;  they  are  the  neces-  trusts. 

sary  consequences  of  the  one  universal  *  1  Spenoe's  Eq.  Jnr.  449,  460. 

principle  which  regards  valuable  con-  *  1  Spence's  Sq.  Jar.  450,  453*       ; 
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'tlie  whole  estate,  legal  and  equitable,  free  from  any  result- 
ing use.^  As  a  corollary  to  the  foregoing  rule,  it  was  fur- 
Uier  settled  that  whenever  an  owner  conveyed  land  to  a 
feoffee  upon  some  particular  use  declared  in  favor  of  a 
third  person,  so  much  of  the  use  as  had  not  been  disposed 
of  resulted  back  to  himself.  In  other  words,  if  the  use 
declared  in  favor  of  the  third  person  did  not,  for  any  rea- 
son, equal  in  extent  and  exhaust  the  legal  estate  given  to 
or  held  by  the  feoffee,  then  a  use  for  the  residue  or  surplus 
of  such  estate  resulted  to  the  feoffor.*  Carrying  out  the 
same  principle  of  consideration  in  cases  of  purchase, 
equity  also  established  the  doctrine,  that  where  no  decla- 
ration of  use  was  made  so  as  to  control,  a  use  arose  in 
favor  of  the  person  from  whom  the  consideration  came, 
whatever  position  he  might  occupy  with  respect  to  the 
legal  title.  In  pursuance  of  this  doctrine,  where  a  pur- 
chase was  made  by  one  person  in  the  name  of  another, 
the  party  receiving  the  legal  title  held  it  for  the  use  of 
the  one  who  advanced  or  paid  the  price.  Here,  also,  an 
apparent,  but  not  a  real,  exception  arose  from  the  fact  that 
good  consideration  of  blood  and  marriage  operated  be- 
tween near  relatives  in  the  same  manner  as  a  money  con- 
sideration between  strangers.  In  case  of  a  purchase  by  a 
parant  in  the  name  of  his  child,  no  use  was  held  to  result 
for  the  benefit  of  the  parent  paying  the  price,  but  the 
purchase  was  presumptively  regarded  as  an  advancement.* 
As  a  second  illustration  of  the  same  general  doctrine, 
whenever  an  owner  agreed  for  a  valuable  consideration 
to  sell  his  estate,  although  there  was  no  conveyance,  and 
there  were  no  words  of  inheritance  in  the  contract,  equity 
declared  that  a  use  was  created  in  favor  of  the  vendee,  by 
means  of  the  consideration,  and  that  the  vendor  held  the 
legal  title  as  his  trustee.     The  same  rule  was  extended  to 

*  1  Speiice*8  Eq.  Jnr.  450.  wholly  failed,  for  any  reason,  to  be 

*  1  Spence's  Eq.  Jar.  451-453.  Thii  operative,  and  where  it  partially  failed 
partioular  mle  applied  to  every  con-  to  exhaust  the  estate  held  by  the 
dition  of  cironnutancee,  both  where  feoffee. 

the  nee  in  favor  of  the  third  person        *  1  Spence's  Eq.  Jar.  451-463. 
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cases  between  near  relatives,  where  the  consideration  was 
that  of  marriage  or  blood.    If  a  person,  on  consideration 
of  marriage  or  blood,  covenanted  to  settle  an  estate  on  an 
intended  husband  or  wife,  or  on  his  children,  or  other 
nearest  blood  relatives,  equity  held  that  a  use  was  therebj 
created  in  favor  of  the  husband,  wife,  children,  or  rela- 
tives, and  treated  the  covenantor  as  a  trustee  for  their 
benefit.^    Finally,  the  principle  of  consideration  was  ex* 
tended  by  analogy  to  cases  of  fraud,  actual  or  constmct- 
ive,  accident,  and  mistake.*    This  last  application  of  the 
doctrine  became,  in  time,  the  most  efficient  means  in  the 
hands  of  courts  of  equity  for  working  substantial  justice 
in  disregard  of   legal  forms.      Whenever  one  person, 
through  mistake  or  fraud,  or  in  violation  of  fiduciary  rels- 
tions,  obtained  the  legal  title  and  apparent  ownership  of 
property  which  in  justice  and  good  conscience  belonged 
to  another,  such  property  was  immediately  impressed  with 
a  use  in  favor  of  the  latter  equitable  owner.' 

§  982.  Double  Nature  of  Property  in  Land — The  Use 
and  the  Seisin. — From  these  doctrines  concerning  ex* 
press  uses,  and  especially  concerning  those  implied  from 
the  acts  or  omissions  of  parties,  it  appears  that  equity  at 
an  early  day  introduced  the  notion  of  a  use  connected 
with  and  forming  a  part  of  every  ownership  of  land. 
The  very  conception  of  property  in  land  was  thus  changed 
from  its  primitive  unity  and  simplicity,  and  it  was  made 
to  involve,  as  an  essential  element,  the  notion  of  the  use 
in  connection  with  the  mere  legal  proprietorship  and 
seisin.  According  to  this  theory,  every  ownership  — 
property  itself — consisted  of  a  legal  title  and  of  a  use. 
These  two  might  be  combined  and  held  by  the  same  per- 
son, and  their  union  would  thus  constitute  the  highest  or 
ideal  dominion;  or  they  might  be,  and  often  were,  sepa- 
rated, and  held  by  different  persons;  but  of  the  two  the 
use  was  the  more  important,  since  it  represented  the  real, 

^  1  Spenott*!  Eq.  Jar.  451-463.  *  1  Spenee'i  Eq.  Jor.  463l  45i. 

*  1  Spenee'i  Eq.  Jar.  453, 454, 
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substantial  usufructuary  proprietorship,  while  the  other 
might  be  the  naked  legal  estate,  drawing  after  it  or  con- 
ferring  no  beneficial  rights  of  enjoyment  whatsoever. 
While  the  legal  title  and  seisin  always  existed  in  some 
person,  and  remained  subject  to  the  common-law  dogmas, 
the  use,  being  a  creature  of  equity,  was  entirely  free  from 
the  feudal  burdens,  and  from  the  restrictions  growing  out 
of  the  common-law  theory  as  to  seisin.^  It  even  lacked 
some  other  common-law  incidents,  like  dower.  It  was 
descendible,  like  the  legal  estate;  but  this  was  substan* 
tially  the  only  feature  of  uses  in  which  the  early  chan- 
cellors applied  the  maxim,  ^quitcLS  sequitur  legem}  In 
every  other  respect  they  disregarded  the  narrow  dogmas 
of  the  common  law,  and  seemed  intent  on  building  up 
a  system  of  landed  ownership  which  should,  as  far  as 
practicable,  satisfy  the  needs  of  commerce,  and  at  the 
same  time  maintain  the  dignity  of  families  and  the 
supremacy  of  the  aristocracy.* 

§  983.  The  Statute  of  Uses.  —  Several  statutes  were 
enacted,  from  time  to  time,  designed  to  prevent  some  of 
the  particular  effects  produced  by  uses,  and  especially  the 
statutes  of  mortmain  were  extended  so  as  to  prohibit  uses 
in  favor  of  ecclesiastical  corporations;  but  it  was  not  un- 
til the  reign  of  Henry  VIII.  that  any  legislative  attempt 
was  made  to  destroy  them.  That  monarch  became  ex- 
ceedingly displeased  at  his  losses  of  revenue  resulting 
from  the  practical  abrogation  of  wardships  and  other 

*  For  example,  the  use  might  he  de«  own  faror,  and  so  as  to  take  effect  in 

Tieed  or  aliened  without  livery  of  eei-  himself.     While  the  nse  coald  that  be 

sin;  it  might  be  cat  ap  into  different  created  and  conveyed  nj^n  fatnre  and 

parts;  it  might  be  created  or  conveyed  contingent  limitations,  u  violation  of 

so  as  to  take  effect  upon  future  con-  the  strict  common- law  rules  respect- 

tingenoies;  it  might  be  limited  in  fee  ing  the  creation  of  legal  estates  as 

i^ter  a  prior  limitation  in  fee.     A  use  contingent  remainders,  the  legal  title 

could  be  declared   to    commence  tn  and  seisin  were  conceived  of  as  always 

/tUuro;  provision  could  be  made  for  vested  in  some  person,  ready  at  the 

revoking    uses   declared  in  favor  of  proper  time  to  be  united  with  the  use, 

certain  persons  or  for  certain  objects,  and  thus  to  produce  in  the  holder  of 

even  though  in  fee,  and  for  substitute  the  two  a  perfected  and  complete  own* 

ing  others  in  their  place;  a  use  could  ership. 

be  declared  by  a  husband  for  the  ben-  ■  See  anie,  vol  I,  §§  42S-427. 

efit  of  and  given  to  his  wife;  and  even  *  1  Spenoe's  Eq.  Jur.  i5i-46Si 
could  be  created  by  an  owner  in  his 
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feudal  incidents,  and  determined  to  cut  up  the  cause  of 
the  evil,  as  he  regarded  it,  from  the  very  roots.     In  the 
twenty-third  year  of  his  reign,  he  procured  a  hill  to  be 
introduced  into  Parliament  which  would  have  limited  the 
power  of  conveying  land  to  uses;  it  passed  the  House  of 
Lords,  but  was  rejected  by  the  Commons.*    In  the  twenty- 
seventh  year  of  his  reign  (A.  D.  1535)  he  introduced  a 
second  bill,  which  he  doubtless  supposed  would  be  effec- 
tual.    It  was  drawn  up  with  great  care  by  some  of  the 
most  distinguished  lawyers  of  the  time.    The  preamble 
with  which  it  opens  describes  the  evil  nature  and  effects 
of  uses,  from  the  monarch's  point  of  view,  in  the  most 
sweeping  and  condemnatory  manner.'    From  the  vigor- 
ous denunciations  of  the  preamble,  we  should  naturally 

^  1  Spenoe's  Eq.  Jar.  461 »  462-465.  accomplish  no  reed  change  in  a  system 

*  The  preamble  represents  uses  ss  aa  of  land  ownership  which  had  beeooie 

nnmitigated  evil,  as  a  constant  source  firmly  established^  and  was  sustained 

of  fraud  and  covin;  it  recites  the  ef*  by  an  overwhelming  preponderenee  of 

fects  which  they  produce  in  abolishins  public  opinion  throughout  the  realm. 

the  feudal  incidents  of  property,  and  The  history  of  the  time  shows  that  Far> 

stiffmatises  them  as  crying  grievances;  liament  seldom,  if  ever,  dared  opes^r 

it  laments  "the  trouble  and  unquiet-  to  resist  and  defeat  the  elearly  es- 

ness  and  utter  subversion  of  the  an-  pressed  will  of  Henry  V JLLL    Theqnih- 

cient  laws  of    the  realm'*  resulting  ble  by  which  the  court  of  chancery, 

from   "the  imaginations  and  subtle  taking  advantage  of  the  narrowness 

inventions  and  practices  "  which  were  of  tbs  common-law  tribunals,  evaded 

known  as  uses  and  confidences.  the  intent  of  the  statute  as  ezpresMd 

I  have  said,  in  the  text,  that  no  suf-  in  its  preamble,  and  restored,  or  rather 

ficient  reason  for  the  halting  nature  preserved,  the  whole  system  of  eqaita- 

of  the  enacting  clause  as  compared  ble  trust  estates,  substantially  as  they 

with  the  fierce  assaults  of  this  pream-  existed  before  the  act,  would  never 

ble  has  ever  been  given  by  the  text-  have  been  endured  unless  the  system 

writers.      It   is  certainly  impossible  itself  had  been  fully  approved  by  ths 

that  the  learned  lawyers  who  drew  up  general  opinion  of  the  nation  and  by 

the  statute  did  not  or  could  not  fore-  the  Parliament  itself.     This  is  evideot 

see  the  construction  which  would  be  from  the  fact  that  Parliament  did  not 

put  upon  it  by  the  courts;  they  knew,  in  the  least  interfere  to  check  tba 

of  course,  the  cases  which  were  omitted  legislative  work  of  chancery  by  which 

from  its  operation,  and  they  must  have  the  statute  was  virtually  avoided.  All 

anticipated  the  contrivance  by  which  these  facts  prove   most  condnsively 

the  court  of  chancery  so  soon  evaded  that  the  elerioBd  chancellors  bad  built 

the  only  restrictive  provision  which  up  an  harmonious  and  consistent  tys- 

they  introduced.     I  venture  to  sng*  tem    of    equitable    land    ownershipb 

gest,  as ,  a  solution  of  the  difficulty,  founded  upon  general  and  just  prin- 

and  as  an  explanation  of  the  whole  ciples,   which  was  greatly  preferred 

statute,  that  while  the  preamble  ex-  by  the  nation  Itself  to  the  harsh  sod 

pressed  the  feelings  and  wishes  of  the  narrow  doctrines  of  the  oommon  Isv. 

king,  the  whole  act  was  intentionally  The  only  important  doctrine  of  the 

and  most  carefully  drawn,  so  as  to  oommon  law  which    the  chancelloFf 

blind  him,  and  lead  him  to  suppose  shrank  from  attacking  was  that  coo* 

that  his  old  feudal  privileges  would  corning  descent  and  iimeritance. 
be  restored,  but  at  the  same  time  to 
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suppose  that  the  enacting  part  would  have  been  equally 
^violent  and  sweeping;  that,  like  statutes  of  many  Amer* 
icau  states,  it  would,  in  express  terms,  have  abolished  all 
uses  or  confidences,  and  have  prohibited  the  conveyance 
of  land  upon  trust  or  to  the  use  of  any  one,  or  in  any 
other  manner  than  by  the  common-law  mode  of  feoff- 
ment and  livery  of  seisin.     For  some  reason,  which  has 
never  been  explained  by  the  legal  writers,  the  statute 
attempted  no  such  thing.    It  did  not  forbid  conveyances 
to  uses,  but,  on  the  contrary,  assumed  that  they  would 
continue  as  before.     The  only  change  or  relief  which  it 
proposed  was  a  contrivance  "  to  turn  the  equitable  estates 
of  the  eestuis  que  usent  into  legal  estates/'    This  it  accom- 
plished by  a  provision  that  in  certain  classes  of  convey- 
ances to  use,  a  legal  estate  of  the  same  kind  and  extent 
as  the  use  should  by  virtue  of  the  statute  immediately 
pass  to  and  vest  in  the  cestui  que  use,  so  that  he  would  at 
once  acquire  the  legal  title  and  ownership  of  the  same 
degree,  in  place  of  the  mere  equitable  title  and  owner- 
ship which  he  would  formerly  have  held  under  the  name 
of  "  the  use."    And,  what  is  still  more  strange,  the  opera- 
tion of  this  provision  was  confined  to  cases  where  the 
land  was  so  conveyed  or  held  that  the  feoffee  or  other 
holder  of  the  legal  estate  was  seised  of  it  to  the  use  of 
another,  —  that  is,  where  the  feoffee  or  other  holder  of 
the  legal  estate  had  the  land  in  fee,  fee-tail,  or  for  life; 
all  other  possible  cases  were  left  untouched  by  an  enact- 
ment which  promised  so  much  in  its  preamble/ 

^The    following   is   the    operatire  Beisin,  estate,  and  possession  of  and 

elanse,   nnnecessaiy  repetitions  only  in  the  same    lands,   tenements,  and 

omitted:  Be  it  enacted,  "where  any  hereditaments  ...»  of  and  in  snch 

person  or  persons  stand  or  be  seised  like  estates,  as  they  had  or  shall  have 

....  of    any  lands,   tenements,  or  in  nse,  trust,  or  confidence  of  or  in  the 

other  hereditaments,  to  the  nse,  con-  same;  and  the  estate  that  was  in  such 

fidence,  or  trust  of  any  other  person  person  or  persons  that  were  or  shall 

or  persons,  hy  reason  of  any  bargain,  be  seised  of  any  lands,  tenements,  or 

sale,   feoffment*   etc,  ....  that  in  hereditaments  to  the  nse  or  trust  of  any 

every  snch  case  all  snch  person  or  per*  such  person  or  persons  shall  be  from 

sons  that  have  ....  any  such  use,  henceforth  adjudsed  to  be  in  him  or 

confidence,  or  trust  in  fee-simple,  fee-  the m  that  have,  or  nereafter  shall  have, 

tail,  for  life,  or  for  years,  or  otherwise,  such  use  or  trust,  after  such  quality, 

....  shall    from    henceforth   stand  manner,  etc.,  as  they  had  before  in  or 

and  be  seised  and  adjudged  in  lawful  to  the  use  or  trust  that  was  in  them." 
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§  984.    UBes  not  Embraced  within  the  Statute.  —  NoU 

withstanding   this  statute,  the  equitable  estates   of  the 
same  nature  as  uses  continued  under  the  name  of  trusts. 
In   the  first  place,  many  species  of  existing  uses  were 
wholly  untouched  by  the  statute.     The  general  doctrine 
was  established,  that  when  any  control  or  discretion  is 
given  to  the  feoffee  or  trustee  in  the  application  of  the 
rents  and  profits,  or  where  he  is  required  to  do  any  spe- 
cific acts  in  regard  to  the  land,  and  in  all  similar  in- 
stances of  express  active  trust,  the  legal  estate  remains  in 
the  feoffee  or  trustee  to  enable  him  to  perform  the  trost 
reposed.^    All   such   cases,  though   perhaps  within  the 
letter,  were  held  not  to  be  within  the  design  and  scope  of 
the  statute.    Secondly,  where  only  a  term  of  years  is  con- 
veyed, or  assigned  to,  or  is  held  by  one  person  to  the  use 
of  another,  it  was  decided  that  the  statute  does  not  oper- 
ate, but  that  the  legal  and  equitable  estates  remain  dis- 
tinct; since  the  language  is,  *'  where  any  person  is  seised 
to  the  use  of,"  and  the  courts  gave  the  most  technical  and 
narrow  interpretation  to  the  word  "  seised.*' •    Thirdly, 
the   statute  did    not  purport  to   interfere  with  uses  or 
trusts  of  things   in  action,  or  in   other   kinds  of  per- 
sonal property.*    Finally,  the  jurisdiction  of  chancery 
over  the  various  uses  which  are  created  by  implication 
or  operation  of  law  —  the  resulting  and  constructive  usee 

—  was  held  to  be  unaffected  by  the  statute.^    The  opera- 
tion of  the  statute  was  thus  confined  to  one  class  of  uses, 

—  passive  uses  in  land,  where  the  feoffee  or  holder  of  the 

^  Am  examples,  where  the  trattee  is  *  Baeon's    Reading    <m   Uses,  42; 

directed  or  empowered  to  pay  anna-  Dyer,  369  a.    This  mast  not  be  eon* 

ities,  or  to  make  repairs,  or  to  main*  foanded  with   the    case    where  tiw 

tain  the  cestui  que  use;  or  the  trnst  it  holder  of  the  legal  estate  is  seised,  bni 

to  reconyey  the  land  to  another,  or  to  the  ase  dedarM  thereon  in  fovor  of 


sell  it  for  the  purpose  of  raising  a  f and  some  person  is  only  for  a  term  of  ysua; 

"  the " 
119, 

Ser  ifora  i^tortnington;  jnctu  t.  Sana-  *  jsacons  iceadms  < 

ers,  1  Vem.  416;  Pybns  r.  Smith,  8  «  1  Spenoe's  Bq.  Jar.  4S6,  467,  49S- 


to  pay  debts  or  legacies,  and  the  like:    •.  ff.,  A,  being  owner  in  fee,  "  bargaisi 
Tright  T.  Pearson,  1  Eden,  119,  125,    and  sells  "  to  B,  a  term  of  yeara 
>r  Lord  Northington;  Nevil  t.  Sann-        *  Bacon's  Reading  on  Uses,  43. 


Brown  Oh.  840;  Shapland  t.  Smith,  1  612;  Sugden's  Gilbert  on  Uses^  intrai, 

Brown  Ch.  76;  Harton  t.  Harton.  7  pp.   Iz.,    Ixi.,   76^   note    6;    Rig(l«B 

Term  Rep.  652,  664;  Silvester  T.  Wil-  v.  Vallier,  2  Ves.  8r.   252;  257,  F<r 

son,  2  Term  Rep.  444,  450.  Lord  Hardwicke, 
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legal  title  was  seised  of  the  land  to  the  use  of  another,  — 
that  is,  held  an  estate  in  fee,  fee-tail,  or  for  life;  hut  the 
use  itself  might  he  for  a  term  of  years,  or  for  any  higher 
interest 

§  985.  A  Use  upon  a  Use  not  Executed  by  the  Statute. 
—  Even  the  operation  of  the  statute  in  this  single  class 
of  express  passive  uses  was  soon  defeated  by  the  combined 
action  of  the  law  and  equity  courts.  If  an  estate  was  given 
to  A  in  fee,  to  the  use  of  B  in  fee,  then  by  the  express  com- 
mand of  the  statute  the  legal  estate  passed  through  A  as  a 
mere  conduit,  and  became  vested  in  the  ceBtui  que  use,  B. 
The  statute  said  nothing,  in  terms,  of  a  conveyance  in  fee 
to  A,  to  the  use  of  B  in  fee,  to  the  use  of  or  in  trust  for  C 
in  fee.  Such  a  form  of  conveyance,  or  one  identified  with 
it  in  legal  import,  having  arisen,  the  courts  of  law,  either 
from  a  narrowness  of  construction  most  astonishing,  or, 
which  is  probably  the  true  explanation,  from  a  deliberate 
design  of  interpreting  the  statute  so  as  to  give  an  oppor- 
tunity for  its  complete  evasion,  held  that  there  could  be 
no  use  executed  upon  a  use,^  but  that  when  the  legal  es- 
tate was  carried,  by  virtue  of  the  statute,  to  the  first  cestui 
que  use,  it  must  there  remain  vested  in  him.  By  virtue 
of  this  ruling,  the  legal  estate  in  the  case  supposed  passed 
through  A  and  became  vested  in  B,  while  0,  who  was  in- 
tended by  the  conveyance  to  be  the  final  and  actual  bene- 
ficiary, took  nothing.*  Here  was  an  opportunity  which 
the  court  of  chancery  could  not  overlook.  It  seized  hold 
of  the  construction  thus  given  by  the  law  courts,  and  de- 
clared that,  although  the  legal  title  was  vested  in  B  by 
virtue  of  the  statute,  he  could  not,  in  good,  conscience, 
hold  it'for  his  own  benefit,  but  he  must  hold  it  for  the 

1  It  may  be  proper  to  remark  that  operation  of  the  statute.    In  this  sense 

the  word  "execated,**  in  these  old  de-  of  the  word,  the  use  is  "executed" 

dsions,  and  as  a  technical  term  in  when  the  legal  estate  is  Tested  in  the 

English  conyeyaneing,  simply  desig*  cestui  que  use. 

nates  the  passing  of  the  legal  estate  '  See  Tyrrel's  Case,  Dyer,  155  a;  1 

through  the  first  holder  (the  trustee),  Coke,  136  b,  137;  Hopkins  ▼.  Hopkins, 

and  vesting  it  in  the  person  described  1  Atk.  681,  590,  692,  per  Lord  Hard- 

a«  the  cestui  que  use,   performed  by  wicke;  Sanders  on  Uses,  92,  9X 
3  Eq.  Juk.  —  91 
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benefit  of  and  in  trust  for  C,  who  thereby  obtained  an 
equitable  estate  through  the  conveyance,  which  the  court 
of  chancery  would  maintain  and  protect.^     This  doctrine 
of  chancery  was  acquiesced  in  at  once,  and  has  remained 
unquestioned   by  the  courts   to  the   present   day.     The 
practical  result  was,  that  by  making  a  slight  alteration  in 
the  formal  language  of  conveyances,  so  that  an  estate 
should  be  conveyed  to  or  held  by  one  person,  to  the  use 
of  a  second,  to  the  use  of  or  in  trust  for  a  third,  this 
third  person  would  acquire  an  equitable  estate  distinct 
from  the  legal  estate,  vested  by  operation  of  the  statute 
in  the  second  party;  and  the  whole  system  of  express  pas* 
sive  uses  was  thus  restored,  or  revived  to  the  same  extent 
as  before  the  passage  of  the  act.' 


'  Hopkins  t.  Hopkim,  1  Atk.  681,  that  a  peeaniary  oonaideration 

600,  691,  per  Lord  Hardwicke;  Willet  reqaiaite,  another  form  of  deed 

T.  Sandford,  1  Yea.  8r.  186,  per  Lord  adopted.     Aa  has  already  been  stated, 

Hardwicke.  the  doctrine  had  long  been  settled 

*  As  a  matter  of  faot^  in  creating  that  if  A,  the  owner  of  land,  a^pn^d 

these  express  passire  uses  by  convey-  to  sell  it  to  B  for  a  yalnable  cuiaid- 

anoes  inter  vivas,  the  old  form  of  feoff-  oration,  a  use  was  raised  by  the  eoa- 

ment  to  A,  to  the  use  of  B,  to  the  use  sideration  in  B's  favor.     Carrying  out 

of  0,  was  seldom,  if  ever,  employed  this  doctrine,  if  a  deed  of  oonvey- 

i^ter  the  "statute  of  uses,*'  smce  it  ance  from  A,  the  owner,  to  Bredted 

still  required  livery  of  seisin  to  be  or  admitted  that  a  oonsideratioa  had 

made  to  the  feoffee,  A.    Other  forms  been  received,   this   recital  was  r^ 

of    conveyance  became  universal,  in  garded  as  evidence  of  the  fact  sufll- 

which  the  use  upon  a  use  was  created  cient   to   raise  a  use  in    B's  favor, 

by  means  of  the  equitable  principle  Finally,  it  was  settled  that  if  in  a  deed 

concerning  the  use  arising  and  follow-  of  conveyance  the  words  "  bargain  and 

ing  the  consideration.     In  family  set-  seU "    were    employed    as    operative 

tlements,  where  the  good  consideration  words  of  transfer,  they  ooncSosivdy 

of  blood  or  affection  is  sufficient,  if  imported  a  pecuniary  eonsideration, 

A,  the  owner  of  land,  covenanted  to  and  a  use  arose  therefrom  in  favor  of 

stand  seised  of  it  for  his  son  B,  then  the  grantee.     A  deed,  therefore,  from 

a  use  thereby  arose  in  favor  of  B,  and  A,  by  which  he  bargained  and  sold 

the  statue  executed  this  use  by  pass-  land  to  B^  created  the  use  in  B*8  favor, 

ing  the  legal  estate  directly  to  B,  who  which  the  statute  executed  by  trans- 

thereby  became  seised   in   law.     If,  ferriu^  the  legal  estate.     If,  however, 

however,  A  wished  to  create  a  passive  A  designed  to  create  a  passive  trnst 

trust  for  hia  son  B,  he  covenanted  to  f or  B  as  the    beneficiary,   his    deed 

stand  seised  of  the  land  for  C  to  the  would  be  modified  in  form,  ao  as  to  ba 

use  of  or  in  trust  for  hia  aon  B,  and  a  bargain  and  aale  of  the  land  to  C  to 

the  legal  eatate  waa  thereby  veated  by  the  uae  of  or  in  truat  for  K     By  oper^ 

the  atatute  in  C,  but  waa  held  by  him  ation  of  the  atatute  the  legal  estate 

simply  as  a  trustee  for  the  intended  would  thereby  be  vested  in   C,  but 

beneficiary,  K     This  came  to  be  the  would  be  held  by  him  as  a  trustee  for 

universal  form  of  deed  for  the  purpose  B,  the  intended  beneficiary.     This  be- 

of  creating  passive  trusts  in  family  or  came  the  common  form  or  deeds  ere* 

marriage  settlements.     Wherever  the  ating  express  passive  trusts  inler  viwe, 

conveyance  was  between  strangers,  so  where  the  parties  were  not  near  fam- 
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8  986.  Tmsts  after  the  Statute. — Although  the  bene* 
ficial  or  equitable  interests  which  had  existed  under  the 
denomination  of  ^'  uses  "  prior  to  the  statute  were  thus 
kept  in  existence,  and  continued  to  be  under  the  exclu- 
aive  jurisdiction  of  chancery,  it  was  found  convenient  to 
j^ve  them  a  new  name.  The  ^'use''  had,  by  virtue  of 
the  statute,  passed  within  the  cognizance  of  the  law 
oourts,  and  thenceforth  it  played  a  most  important  part 
in  the  English  theory  and  practice  of  conveyancing;  and, 
as  such,  it  does  not  fall  within  the  scope  of  a  treatise  upon 
•equity  jurisprudence,^    The  beneficial  interests  which 

ily  relattTet.  Wher«Ter  an  estate  waa  eeded  by  more  destraotiye  legtalatioiL 
giren  by  will,  and  the  testator  wished  In  some  of  them  certainly,  and  donbt- 
4o  create  a  passire  trost  which  should  less  in  all,  an  attempt  to  create  a  pas- 
be  Talid  notwithstanding  the  statute,  sive  trust — a  conveyance  or  devise  to  A 
•express  words  were  necessary  deolar-  in  trust  for  B^  would  vest  the  whole 
ing  or  creating  in  some  manner  one  estate  directly  in  the  beneficiary,  B; 
«se  upon  another.  while  an  attempt  to  create  an  active 
^  The  foregoing  account  of  the  text  trust  not  authorised  by  the  statute 
«hows  the  origin  of  trusts  as  tiiey  ex*  would  simply  be  void,  except  so  far 
ist  in  England  under  the  statute  of  as  it  misht  operate  as  a  valid  **  power 
ases^  and  its  judicial  interpretation,  in  trusv':  See  pott,  §  1002.  In  most 
The  question  then  arises.  How  far  of  the  remainiuff  states,  as  Mr.  Perry 
<doee  the  statute  exist  in  this  country,  shows  in  his  admirable  treatise,  the 
and  affect  the  creation  of  trusts?  Since  statute  of  uses  has  either  been  sub- 
the  statute  never  applied  to  personal  stantially  re-enacted,  or  adopted  and 
property,  and  vnder  the  judicial  con-  held  to  be  in  force  as  a  part  of  the 
etmction  never  embraced  active  uses  English  legislation  regarded  as  opera- 
«nd  trusts,  it  follows  that  the  question  tive  and  binding  in  this  country.  He 
suggested  practically  means,  how  far  gives  an  abstract  of  the  statutes  in 
do  express  pasHve  trusts  in  lands  exist  various  states.  Vermont,  Ohio,  Ten- 
in  tiie  states  of  this  country?  and  how  nessee,  and  perhaps  a  few  others, 
far  does  their  creation  depend  upon  seem  to  be  either  wholly  or  partially 
the  statute  of   uses?    As   such    ex-  excepted   from   this   statement:    See 

Sress  passive  trusts  are  very  rare  in-  Perry  on  Trusts,  sec.  299,  and  note, 
eed  in  the  United  States,  and  are  containing  abstract  of  statutes;  Oor- 
opposed  to  our  prevailing  notions  of  ham  v.  Daniels,  23  Vt.  600;  Helf en- 
landed  property  and  modes  of  dealing  stine  v.  Garrard,  7  Ohio,  274;  Hutch- 
with  it,  thu  question  is  plainly  more  ins  v.  Hey  wood,  50  K.  H.  491 ;  French 
theoretical  than  practical.  Still,  the  v.  French,  3  N.  H.  234;  New  Parish 
operation  of  the  statute  has  some-  v.  Odiorne,  1  N.  U.  232,  236;  Witham 
times  been  discussed  by  American  v.  Brooner,  63  111.  344.  In  this  class 
•courts,  and  in  one  state  in  particular  of  states,  therefore,  there  can  be  no 
it  has  been  s  frequent  subject  for  judi-  doubt  that  a  conveyance  of  land  to 
oial  inquiry.  In  several  of  the  states.  A,  for  the  use  of  or  in  trust  for  B, 
as  will  more  fully  appear  in  a  subse-  would  operate  to  transfer  the  legid 
quent  paragraph,  all  express  passive  estate,  and  vest  it  directly  in  B.  For 
trusts  m  laud,  and  all  express  active  example,  it  is  held,  in  Georgia,  since 
trusts,  with  the  exception  of  certain  a  statute  of  1866  concerning  mar- 
specified  species,  have  been  completely  ried  women's  separate  estate,  that  a 
aorogated  and  abolished.  The  stat-  conveyance  to  a  trustee  for  her  in 
ute  of  uses  clearly  has  no  operation  fee,  with  no  remainder  over,  and  no 
in  those  statesi  since  it  has  been  super*  active  duties  prescribed  for  the  tmste* 
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equity  recognized  and  protected — both  those  kinds  which 
were  held  not  to  have  been  affected  at  all  by  the  statute, 

to  perform,  paties  fho  legal  title  to  Tilid  as  a  tmst:    See  Gnett  ▼.  Fkr^ 
her  immediately;  the  trast  it  thu  at  ley,  19  Mo.  147;  Jackson  t.  Gary,  le 
once  exeeated:    Sntton  t.  Aiken,  02  Johns.  302;  Jackson  t.  Myers,  3  Johaa. 
Oa.  733.     In  Alabama  it  is  held  that  388,  396;  3  Am.  Dec.  504;  Pnoe  ▼.  Sie- 
nnder  the  statute  of  nses  (27  Henry  son,  13  N.  J.  Eq.  168,  173;  Croxall  ▼. 
YIIL),   whioh  forms  a   part  of  the  Shererd,  6  Wall.  268, 282.    Iwoaldre- 
oommon  law  of  the  state,  the  extent  mark,  that  to  give  this  effect  to  deeds 
of  the  trustee's  legal  estate  is  to  be  in  which  the  operative  words  are ''bar- 
determined,  not  by  words  of  inheri*  gain  and  sale,    in  my  opinion,  Tiolates 
tance,  but  by  the  whole  object  and  ex-  the  theory  of  conveyancing  and  of  the 
tent  of  the  trust  upon  which  the  land  effect  and  operation  of  deeds  as  es- 
is  conveyed;  and  when  the  objects  of  tablished  by  modem  statutes  in  a  ma- 
ths trust  are  fully  accomplished,  the  jority  of  the  states.    By  modern  stat- 
eatate  of  the  trustee  ceases,  and  the  utes,  in    many  if  not  most  of   the 
whole  title,  legal  and  eq[nitable,  there-  states,  deeds  of  land  operate  as  gnnis 
upon  vests  by  operation  of   law  in  to  convey  the  entire  legal  estate  and 
the  beneficiary:  Schaffer  v.  Lavretta,  seisin,   by  force   of   their    words   of 
57  Ala.  14;  Tindal  t.  Drake,  61  Ala.  transfer,   and  sometimes  their  being 
674;  see  Booker  ▼.  Garlile,  14  Bush,  recorded;  and  it  is  a  misapprehension. 
154.    In  states  where  the  statute  27  in  the  face  of  such  legislation,  to  rs- 
Henry  VIIL  has  not  been  re-enacted,  gard   any   deeds   in  these  states  as 
or  treated   as  actually  in  force,  the  transferring  the  legal  estate  by  virtue 
same  result  is  reached;  mere  passive  of  the  statute  of  uses.    To  say,  there- 
uses  are  executed  by  virtue  of  the  fore,  in  most  of  our  states,  that  a  deed 
common  law  prevailing  in  those  com-  of  bargain  and  sale  raises  a  use  which 
monwealths,  since  the  notion  of  the  the  statute  of  uses  executes,  aod  that 
actual  beneficial  ownership  kept  per-  where  a  use  or  trust  is  expresaly  lira* 
manently  separated  from  the  dry  legal  ited  by  a  deed  of  bargain  and  sale,  it 
estate    is     repugnant    to    American  is  not  executed  by  the  statute,  are,  a» 
modes  of  dealing  with  real  property:  it  seems  to  me,  wholly  inconsistent 
See  Sherman  ▼•  Dodge,  28  Vt.  26,  31;  with  the  simplicity  of  the  law  as  now 
Gorham  v.  Daniels,  23  Vt.  600;  Bryan  established  by  statute  throughout  the 
V.  Bradley,  16  Conn.  474,  483;  McNab  larger  part  of  the  United  States.    This 
V.  Young,  81  111.  11, 14;  Guest  v.  Far-  view  is  not,  however,  at  all  antago- 
ley,  19  Mo.  147, 149;  Ooughlin  v.  Seago,  nistic  to  the  conclusion  that  an  owner 
53  Qa.  250;  Adams  v.  Guerard,  29  Ga.  may,  by  deed  or  by  will,  give  land  in 
.  651;  76  Am.  Dec.  624;    Bowman  v.  express  terms  to  A,  to  the  use  of  B, 
Long,  26  Ga.  142,  147;  Booker  v.  Car-  to  the  use  of  C,  and  that  such  a  fonn 
lile,  14  Bush,  154;  [Wooley  v.  Preston,  of  limitation  would  create  a  valid  jxtf* 
82  Ky.  415.]    Can  an  express  passive  the  tmstin  C's  favor.   In  some  states, 
trust  in  land  be  created  m  the  Amer-  where  there  ii  no  hostile  legislatioa, 
ican  states?    In  several  of  the  states,  this  result  may  still  be  possible,  al- 
as has  already  been  shown,  it  would  though  the  question  is  almost  entnely 
be  impossible,  being  expressly  prohib-  speculative  and  tbeoreticaL 
ited  by  statute.   In  other  states,  where        With  regard  to  the  oases  held  not 
the  statute  27  Henr3r  VIII.  prevails,  to  be  withm  the  force  and   operati<Hi 
would  the  interpretation  first  given  in  of    the    statute    27  Henrjr  VIIL,  the 
Tyrreirs  Case,  that  a  use  upon  a  nee  is  American  law  is  generally  in  harmoay 
not  executed,  be  followed?    By  some  with    that   settled    by    the    English 
American  courts  the  rule  of  Tyrrell's  courts.     Trusts  of  personal  property 
Case    has     been    disapproved:     See  were  not  embraced  within  the  statute, 
Thatcher  v.  Omans,  3  Pick.  521,  528;  and  such  trusts  are  generally  valid  in 
by  other  courts  it  has  been  approved*  this  country,  as  in  England,  except  w 
It  has  been  held  that  where  land  was  far  as  they  have  been  regulatea  or 
conveyed  by  a  deed  of  bargain  and  restricted  by  statutes  of  various  statet: 
sale  to  the  use  of  a  third  person,  the  See  Perry  on  Trusts,  sec.  303;  Denton 
use  was  not  executed,  and  so  remained  v.   Denton,  17  Md.   403;  [Owens   v* 
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and  those  which  were  rescued  from  its  operation  hy  the 

construction  described  in  the  last  paragraph  —  were  styled 

Grow,  62  MdL  491.]    Ezpren  active  nett's  Appeal,  46  Pa.  St  392;  86  Am. 
tnuts  in  laad  were  also  untouched  by  Dea  602.    2.  Several  species  of  trusto 
the  atatnte,   and  they  are  generally  are  treated  as  passive,  which  by  the 
▼alid  in  the  United  States  aa  in  £ng<-  general  doctrine  are  nndonbtedly  ao« 
land,   with  special  statutory  restrio-  tive.      Certain  trusts  which  require 
tion,    however,    in    several    of    the  active  duties  by  the  trustees  are  held 
atatea:    See  Perry  on  Trusts,  sec.  306;  to  be  passive,  and  the  whole  estate  to 
Morton  t.  Barrett^  22  Me.  257,  261 ;  39  vest  in  the  beneficiary.     For  example. 
Am.  Dec  575;  New  Parish  v.  Odiorne,  a  trust  to  receive  rents  and  profita 
1  N.  H.  232;  Chapin  v.  Univ.  Soo.,  8  and  pay  them  over  ia  clearly  active, 
Cray,  580;  Stanley  v.  Colt,  5  WalL  while  a  trust  to  *'  permit  and  suffer  * 
119,  168.  the  beneficiary  to  receive  is  passive  by 
To  this  last  statement  concerning  the  English  law:  Wagstaffv.  Smith,  9 
active  trusts  there  ia  one  marked  ex-  Ves.  620;  but  this  distinction  seems  to 
«eption.     A  doctrine  has  been  settled  be  denied  in  Pennsylvania,  and  both 
by  the  courts  of  Pennsylvania  very  are  held  to  be  passive:  See  Rife  T. 
different  in  some  respects  from  that  Oeyer,  59  Pa.  St.  393;  98  Am.  Dec 
prevailing  in  other  states  and  in  Eog-  351,  and  cases  cited  below.     From  the 
land,  and  unless  this  fact  is  carefully  combination  of  these  rules,  it  follows 
•observed,  the  Pennsylvania  decisions  that  there  may  be  trusts  strictly  ao- 
wonld  be  quite  misleading  as  general  tive  which  are  not  affected  by  the 
Authorities.      Without  entering  into  statute,  and  in  which  the  legad  and 
any    examination    of   them,    I    shall  equitable  estates  are  kept  separate, 
merely  state  these  important  points  of  But  the  leauing  is  strongly  to  regard 
^difference,  and  cite  some  of  tae  decis-  trusts  as  passive.     Many  instances  are 
ions  by  which  they  are  illustrated.  treated  as  passive  which  by  the  gen- 
One  special  rule  established  in  Penn-  erally  received  law  are  active;  and 
sylvania  is,  that  an  express  trust  for  especially  where  an  active  trust  for 
the  separate  use  of  a  woman,  even  any  reason  fails  of  its  purpose,  or  its 
where  active  duties  are  given  to  the  purpose  is  accomplished,  the  tendency 
trustee,  so  that  the   trust  is  really  is  strongly  in  favor  of  holding  it  exe- 
active,  cannot  be  created,  unless  she  outed,  and  the  estate  as  vested  in  the 
is  already  married,  or  unless  it  is  made  beneficiary.    The  following  cases  illus- 
in  contemplation  of  her  marriage:  See  trate  these  tendencies:  Keene's  Estate, 
Pickering  T.  Coates,  10  Phila.  65;  Ash  81  Pa.  St.  133;  Pickering  v.  Coates,  10 
V.  Bowen,  10  Phila.  96;  Ogden's  Ap-  Phila.  65;  Ash  v.  Bowen,  10  Phila.  96; 
peal,  70  Pa.  St  501;  and  cases  cited  Williams's  Appeals,  83  Pa.  St  377; 
below.      This   particular   rule    often  Huber's  Appeal,  80  Pa.  St  348;  Phil- 
operates   in  connection   with   others  lips's  Appeal,  80  Pa.  St.  472;  Ash*s 
which  are  to  be  mentioned.    The  two  Appeal,  80  Pa.  St  497;  Deibert's  Ap- 
main  points  of  peculiarity  in  the  law  peat  78  Pa.  St  296;  Delbart's  Appeal, 
as  settled  in  Pennsylvania  are  the  fol-  83  Pa.  St.  462;  Ashurst's  Appeal,  77 
lowing:  1.  Some  species  of  trusts  are  Pa.  St.  464;  Earp's  Appeal,  75  Pa.  St. 
treated  as  executed  by  the  statute  as  119;  Tucker's  Appeal,  75  Pa.  St.  354; 
though  they  were  wholly  passive,  so  YarnaU's  Appeal,  70  Pa.  St  3.35;  Og- 
that  the  entire  estate,  legal  and  equi-  den's  Appeal,  70  Pa.  St  501 ;  West- 
table,  vests  at  once  in  the  beneficiary,  cott  v.  Edmunds,  68  Pa.  St.  34;  Me- 
which  by  the  general  law  of  England  garsee    v.   Naglee,   64    Pa.   St   216; 
and  of  this  country  are  not  thus  exe-  Parker's  Appeal,  61  Pa.  St  478;  Dod- 
cnted,  on  the  ground  that  they  are  in  son  v.  Ball,  60  Pa.  St  492;  100  Am. 
reality  active  trusts;  as,  for  example,  Dec  586;  Bacon's  Appeal,  57  Pa.  St. 
where  land  is  given  upon  trust  to  con-  504;  Koenig's  Appeal,  57  Pa.  St  352; 
vey  it  to  the  cesitd  que  trust:  See  Ba-  Freyvogle  v.  Hughes^  56  Pa.  St  228; 
con's  Appeal,  57  Pa.  St  504;  Rife  t.  Wickham  T.   Berry,   56  Pa.   St  70; 
Oeyer,  59  Pa.  St  393;  98  Am.  Deo.  Shankland's  Appeal,  47  Pa.  St  113; 
351;  Yamall's  Appeal,  70Pa.  St.  335;  Bamett's    Appeal,    46    Pa.    St    392; 
Nice's  Appeal,  50  Pa.  St  143;  Bar-  86  Am.  Dec.  502;  [PhUadelphia  Trust 
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trusts;  the  person  holding  the  legal  title  was  termed  the 
trustee;  while  the  holder  of  the  beneficial  or  eqnitable 
estate  was  ordinarily  known  as  the  cestui  que  trusty  or,  in 
more  modern  nomenclature,  as  the  beneficiary. 
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V.  Tasker,  136  Pa.  St  110;  20  Am.  8t  85;  Kaglee's  Appeal,  33  Pa.  8t  89? 

St  Rep.  853.     For  examples  of  trusts  McKee  ▼.  McKinley,  83  Pa.  St  92; 

held  active,  see  Stanbauffh's  Estate,  135  Kay  v.  Scates,  37  Pa.  St  31;  7S  Am. 

Pa.  St  6S5;  Livezey's  Ap^al,  106  Pa.  Deo.  399;  Rush  ▼.  Lewis,  21  Pa.  St  72. 

St  201.]    In  earlier  decisions  these  The  foregoing  rUunU  shows  tiiai  tiie 

view  were  carried  to  a  still  greater  Pennsylvania  cases  cannot  always  be 

length:  See  Euhn  v.  Newman,  26  Pa.  taken  as  safe  authority  in  other  states 

St  227;  Whichcote  v.  Lylo's  ExV,  28  upon  the  subject  of  active  and  passivo 

Pa.  St.  73;  Williams  v.  Leech,  28  Pa.  trusts,  and  toe  extent  to  which  they 

St  89;  Price  v.  Taylor,  28  Pa.  St  95;  are  executed  by  the  "statute  of  uses.^ 
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firmly  established,  I  shall  now  proceed  to  consider  the 
"various  kinds  and  classes  which  are  recognized  by  equity 
stnd  form  a  part  of  its  jurisprudence.     All  possible  trusts, 
^w^hether  of  real  or  of  personal  property,  are  separated  by 
a  principal  line  of  division  into  two  great  classes:  Those 
created  by  the  intentional  act  of  some  party  having  do- 
minion over  the  property,  done  with  a  view  to  the  crea- 
tion of  a  trust,  which  are  express  trusts;  those  created  by 
operation  of  law,  where  the  acts  of  the  parties  may  have 
had  no  intentional  reference  to  the  existence  of  any  trust, 
—  implied,  or  resulting,  and  constructive  trusts.    Express 
trusts  are  again  separated  into  two  general  classes, — pri« 
vate  and  public.     Private  trusts  are  those  created  by  some 
written  instrument,  or  in  some  trusts  of  personal  prop- 
erty by  a  mere  verbal  declaration,  for  the  benefit  of  cer- 
tain and  designated  individuals,  in  which  the  cestui  que 
iruet  is  a  known  person  or  class  of  persons.     Public,  or, 
as  they  are  frequently  termed,  charitable,  trusts  are  those 
created  for  the  benefit  of  an  unascertained,  uncertain, 
and  sometimes  fluctuating,  body  of  individuals,  in  which 
the  eeatuis  que  trustent  may  be  a  portion  or  class  of  a  pub- 
lic community, — as,  for  example,  the  poor  or  the  children 
of  a  particular  town  or  parish.     As  a  general  rule,  prop- 
erty of  every  kind  and  form,  real  and  personal,  may  be 
made  the  subject  of  an  express  trust  or  of  one  arising  by 
operation  of  law.     All  persons  who  have  the  capacity  to 
hold  and  dispose  of  property  can  impress  a  trust  upon  it; 
and,  generally,  all  persons  capable  of  holding  property 
may  be  made  trustees.^    All  persons  capable  of  holding 
property,  even  those  nan  eui  jwru^  and  such  persons  only, 

^  It  might  not  be  expedient  to  aj^  equity  would  have  compelled  him  to> 

point  married  women  or  infants  tms-  perform);  Blliott  T.  Horn,  10  Ala.  348; 

tees;  bnt  they  mcy  discharge  the  dn*  44  Am.  Deo.  488;  Starr  v.  Wright,  2(> 

ties  of  the  office:  Laker.  De  Lambert^  Ohio  St  97;  Proutv  t.  Edgar,  6  Iowa» 

4  Ves.  593,  695;  Smith  v.  Smith,  21  853.]    Property  subject  to  an  express 

Bear.  385;  In  re  Kaye,  L.  R.  1  Ch.  or  implied  trust  might  dcYolve  upon  a 

887.     [See  also  Nordholt  ▼.  Nordholt,  person  wholly  mm  tut  juris,  as  an  idiot; 

67  Gal.  552;  22  Am.  St.  Bep.  268  (an  equity  would  either  enforce  the  trust 

infant  cannot  disaffirm,  on  tne  ground  against  the  property,  or  appoint  an* 

of  his  minority,  his  deed  made  in  ex-  other  trusteeii 
eeution  of  a  trusty  whieh  *  oonrt  of 
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maj  be  beneficiaries.'  Equity  will  enforce  all  lawful 
trusts.  If  a  trust  should  be  created  for  an  illegal  or 
fraudulent  purpose,  equity  will  not  enforce  it^  nor,  it 
seems,  relieve  the  person  creating  it  by  setting  aside  the 
conveyance.*  When,  however,  a  trust  is  unlawful  because 
it  is  one  which  the  statute  forbids,  or  which  conflicts  with 
the  statute  concerning  perpetuities,  and  the  like,  the 
whole  disposition  is  void.' 

§  988.  Express  Passive  Trusts.  —  Express  private  trusts 
are  of  two  kinds,  —  passive  or  simple,  and  active  or  speciaL 
An  express  passive  or  simple,  or,  as  it  is  sometimes  called, 
pure,  trust  exists  when  land  is  conveyed  to  or  held  by  A 
in  trust  for  B,  without  any  power  expressly  or  impliedly 
given  to  A  to  take  the  actual  possession  and  management 
of  the  land,  or  to  exercise  acts  of  government  over  it  ex- 
cept by  the  direction  of  B.^  In  such  a  case  the  naked 
legal  title  alone  is  vested  in  the  trustee,  while  the  equi- 
table estate  of  the  cestui  que  trust  is  to  all  intents  the 
beneficial  ownership,  entitling  him  to  the  possession,  the 
rents  and  profits,  and  the  management  and  control,  ac- 
cording to  the  extent  of  his  estate.  These  passive  trusts 
are  considered  in  equity  as  virtually  equivalent  to  the 
corresponding  legal  ownerships;  the  trust  is  regarded 
rather  as  fastened  upon  the  estate  than  upon  the  person 
of  the  trustee;*  it  is  never  suffered  to  fail  for  want  of  a 

^  Whereyer   the   oommon-law  rale  391;  Childers  t.  Childeriy  1  De  G«x 

prevailfl   forbidding   aJienB  from  ac-  ft  J.  482. 

quiring  or  holding  real  estate  by  an  *'  See  pott,  S§  1003-1005,  oonoemlng 

absolute  right*  they  cannot  be  made  the  legislative  system  in  many  of  the 

beneficiaries,  and  hold  the  equitable  states. 

interest  under  a  trust  in  their  favor;  *  I  Spenoe's  Eq.  Jar.  495-497;  Cook 

but  this  rule  does  not  prohibit  trasts  t.  Fountain,  3  Swanst  585,  691,  b'92, 

of    personal    property  on    behalf   of  per  Lord  Nottingham;  Lloyd  t.  Spil* 

sliens:  Du  Hourmelin  y.  Sheldon,  4  let^  2  Atk«  148.    A  tnut  merely  to 

Mylne  &  C.  525;  1  Beav.  79;  Sharp  v.  "permit  and  suffer"  the oestei^wArw^ 

St.  SauTeur,   L.  R.  7  Ch.  343,  352;  to  receive  the  rents  and  profits  is  nok 

Leggett  T.  Dubois,  5  Paige,    1 14;  28  an  active  trust:  Wagstaff  t.  Smith,  9 

Am.  Deo.  413;  Hubbard  v.  Goodwin,  3  Ves.  620.   [See  also  Fftrmen'  National 

Leigh,  492;  Atkins  v.  Kron,  5  Tred.  Eq.  Bank  v.  Moras,  30  Mimi.  165.]    For 

207;  Taylor  v.  Benham,  5  How.  233.  peculiar  doctrine  in  Pennsylvaiiia  cob* 

*  Unless,  perhaps,  the  illegal  purpose  oeminff  passive  trnsis,  see  atUeg  nofei 

wholly  fails  to  take  effect:  See  Symes  under!  986,  and  cases  cited. 

V.  Hughes,  L.  R.  9  Eq.  476;  Bracken-  *  Adair  v.  Shaw,  1   SohoalM  k  L 

bury  V.  Brackenbury,  2  Jacob  &  W.  262,  per  Lord  B«defdalew 
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i^rustee,  either  when  the  designated  trustee  dies,  or  re- 
fuses to  act|  or  is  an  improper  person.*    As  a  general 
principle,  the  rules  of  law,  excepting  those  growing  out  of 
the  doctrine  of  tenure,  have  been  applied  hj  analogy  as 
far  as  practicable  to  these  corresponding  passive  trust  es- 
tates.'   A  person  cannot  hold  property  under  a  passive 
trust  for  himself,  for  generally,  when  the  legal  estate  and 
an  equal  or  less  equitable  estate  unite  in  the  same  owner, 
a  merger  takes  place;  but  this  rule  is  not  universal,  since 
the  two  estates  may  be  kept  separate  and  subsisting,  in 
order  to  protect  the  equitable  interests  of  the  owner.' 
Such  express  passive  trusts  in  land  are  certainly  very  in- 
frequent in  this  country,  although  they  may  occasionally 
exist,  where  not  prohibited  by  statute.^    Trusts  in  per- 
sonal property,  however,  which  are  essentially  passive, 
are  not  at  all  uncommon.* 

§  989.  Estates  of  the  Two  Parties. — The  estate  of  the 
naked  trustee  in  a  passive  trust,  and  a  fortiori  of  the  trus- 
tee in  an  active  trust,  is  the  only  legal  ownership,  although 

1  Gravenor  t.   Hallain,   Amb,  643;  t.  State  Trnat  Co.,  27  N.  J.  Bq.  308; 

Pitt    T.    Pelham,    I    Cas.    Gh.    176;  and  tee  ante,  aection  on  merger,  §§  787» 

Brown  y.  Higga,  8  Yes.  661,  669;  New-  788.     A  trnat  ia  not  rendered  void  by 

lands  T.  Paynter,  4  Mylne  &  C.  408;  tbe  court  appointing  the  cestui  que  trust 

Attorney -General    ▼.     Stephens,      8  the  tmatee:  Bogers  v.  Bogera,  18  finn, 

Mylne  &  K.  347;  Lewia  t.  Lewia,  1  409. 

Cox,  162;  and  although  no  trustee  was  *  The^  would  probably  most  often 

ever  expressly  appointed,  or  from  any  appear  m  connection  with  the  separate 

cause  there  may  be  no  acting  trustee,  estates  of  married  women:  See  Boyd 

the  person  acquiring  the  legid  interest  t.  England,  66Ga.698;  Sutton  y.  Aiken, 

in  the  property  wiU  be  bound  by  the  62  Ga.  733;  [Dean  y.  Lons,  122  UL  447.] 

tmst  to  which  it  is  subject:  Id.    It  *  For  example,  A  may  deposit  money 

is  a  fundamental  principle  of  equity  In  a  bank,  in  "  trust  for  B,"  or  may 

that  "the  trust  follows  the  legal  es-  deposit  in  the  name  of  B,  "in  trust  for 

tate  wherever  it  goes,  except  it  comes  C,     and  thus  create    a   valid    tmst 

into  the  hands  of  a  bona  fide  purchaser  which    is    really   passive,   since   the 

for  a  valuable  consideration  without  trustee  is  not  charged  with  any  duties 

notice  ":  Attorney-General    v.    Lady  of  management,  such  as  receiving  the 

Downing,  Wilnu  1,  21,  per  Wilmo^  interest  and  paying  it  over;  in  fact, 

C.  J.  he  holds  the  coi-pus  of  the  property  in 

*  Watts  V.   Ball,  1  P.   Wms.   108;  trust  for  the  beneficiary.     As  lUustra. 

Burgess  v.  Wheate,  1  Eden,  177,  184,  tions,  see  Martin  v.  Funk,  76  N.  T. 

196,  per  Sir  T.  Clarke;  p.  223,  per  Lord  134;  31  Am.  Bep.  446;  Boone  v.  Citi« 

Mansfield;  p.  260,  per  Lord  ITorthinff-  cens*  Sav.  Bank,  84  N.  Y.  83;  38  Am. 

ton;  Cholmondeley  V.  Clinton,  4  Bligh,  Dec  498;  Weber  v.  Weber,  58  How. 

1,  115,  per  Lord  Redesdale.  Pr.  1?25;  Stone  v.  Bishop,  4  Cliff.  693; 

'  Brydges  v.  Brydges,  3  Ves.   120,  Kogers  Locomotive  Works  v.  Kelly,  19 

126;  Wade  v.  Paget,  1  Brown  Ch.  363;  Hun,  399;  [Leighton  v.  Bowen,  76  Me. 

Badgett  V.  Keating,  31  Ark.  400;  BoUes  604.] 


S  989  XQUITY  JUBISPBUDBNCS.  1450 

it  must  be  nsedi  in  equity,  only  for  the  purposes  of  carry* 
ing  out  the  trust  and  protecting  the  rights  of  the  benefi- 
ciary. The  trustee,  haying  the  legal  interest,  is  the  proper 
person  to  bring  actions  at  law,  and  to  do  other  things 
which  can  be  done  only  by  one  having  the  legal  estate.^ 
The  estate  of  the  eeatui  que  trusty  while  regarded  in  equity 
as  the  real  ownership,  is  governed,  so  far  as  practicable, 
by  the  legal  rules  applicable  to  similar  estates  at  law. 
The  language  of  the  instrument  creating  or  declaring  the 
trust  is  interpreted  by  courts  of  equity  in  accordance  with 
the  rules  followed  by  courts  of  law.  The  interest  of  the 
eesiui  que  trust  is  alienable;  if  real  estate,  it  may  be  con- 
veyed by  ordinary  deed;  if  personal,  it  may  be  assigned; 
but  the  rule  is  established  in  England  that  notice  must 
be  given  to  the  trustee,  in  order  to  perfect  an  assignment 
by  a  cestui  que  trust  of  personalty,  and  to  protect  the  as- 
signee.' The  estate  cannot,  by  any  restrictions  annexed 
to  the  trust,  be  rendered  inalienable,  nor  can  it  be  stripped 
of  other  incidental  rights  of  ownership.*  It  is  also  liable 
for  the  debts  of  the  beneficiary.*  It  cannot  be  so  created 
that,  while  it  is  subsisting  and  enjoyed  by  the  beneficiary, 
it  shall  be  absolutely  free  from  such  liability.  The  trost 
may  be  so  limited  that  it  shall  not  take  effect  unless  the 
beneficiary  is  free  from  debt,  or  that  his  estate  shall  cease 
upon  his  becoming  insolvent,  or  upon  a  judgment  being 
recovered  against  him,  and  shall  thereupon  vest  in  an- 
other person;  but  the  cestui  que  trust  cannot  hold  and  enjoy 
his  interest  entirely  free  from  the  claims  of  creditors.* 

^  May  T.  Taylor,  6  Man.  ft  O.  261.  *  Brandon  t.  Bobinwin,  IS  Yea.  429; 

When  money  ia  deposited  in  a  bank  to  Rochford  t.  Haokman^  9  Hare,  475. 

the  credit  of  A,  in  trntt  for  B,  A,  or  *  Pratt  t.  Colt,  2  Freem.  Ch.  139; 

npon  hia  death  his  administrator,  ia  Forth  y.  Dnke  of  Norfolk,  4  Madd. 

prima  facie  the  proper  person  to  de«  503;  Hntchini  t.  Hey  wood,  60  N.  H. 

mand  and  receive  payment  from  the  491;   Kennedy   T*    Nonaiiy    68    GaL 

bank:  Boone  t.  Citiaens'  Sav.  Bank,  S26. 

84  N.  T.  83;  88  Am.  Deo.  498|  Stona  *  Niehob  ▼.  Levy,  6  Wall  433.  441; 

T.  Bishop,  4  CUE  693.  Hallett  t.  Thompson,  6  Pam,  683; 

*  This  mle  ia  adopted  in  only  a  por*  Bramhall  t.  Feme,  14  K.   z.  41;  67 

tion  of  the  American  states:  See  ante^  Am.  Deo.  113;  Easterly  v.  Keney,  36 

99  695-687,   where  the  Bngliah  and  Conn.   18.   22;  Dick  t.  Pitchfo^i,  1 

Amerioan  oasea  aca  oited.  Dev.  St  B.  Eq.  480.    Ia  Niohola  t. 
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These  rules  are  subject  to  a  most  important  exception  in 
ihe  case  of  the  married  woman's  separate  estate, — prop- 
erty held  upon  trust  for  her  separate  use.  It  is  the  fa- 
miliar doctrine  with  reference  to  such  separate  estate, — 
the  very  essential  element  that  it  may  be  settled  to  her 
own  separate  use  so  as  to  be  held  by  her  entirely  free  from 
her  husband's  control  and  from  the  claims  of  his  credi- 
tors.   It  is  also  the  established  doctrine,  designed  to 

Levy,  mtora,  8wayno»  J.»  said:  "It  is  trust,  by  olothinff  the  tmateet  with  m 
»  aettlea  rule  of  law  that  the  bene-  discretion  as  to  the  amoant  of  income 
ficial  interest  of  the  eubd  qu€  fms^  which  they  shall  apply  to  the  use  of 
whatever  it  may  be,  is  liable  for  the  the  beneficiary,  A:  nleyserv.  Mitchell, 
payment  of  his  debts.     It  cannot  be  67  Pa.  St.  478;  Rife  ▼.  Qeyer,  59  Pa. 
so  fenced  abont  by  inhibitions  and  St.  393,  396;  93  Am.  Dec  35;  Shryock 
restrictions  as  to  secure  to  it  the  in-  y.  Waggoner,  28  Pa.  St  430;  Brown 
consistent  oharacteristios  of  right  and  t.  Williamson's  Ez'rs,  36  Pa.  St.  838; 
enjoyment  to  the  beneficiary  and  im«  Eyrick  v.   Hetrick,  13  Pa.   St.  438; 
mnnity  from  his  creditors.     A  condi-  Shankland's  Appeal,  47  Pa.  St.  113; 
tion  precedent  that  the  provision  shall  Girard  L.  Ins.  Co.  t.  Chambers,  46 
not  vest  nntil  his  debts  are  paid,  and  Pa.  St.  485;  86  Am.  Dec.  613;  Norris 
a  condition  subsequent  that  it  shall  be  v.  Johnston,  5  Pa.  St.  287;  Vanx  v. 
divested  and  forfeited  by  his  insol-  Parke,  7  Watts  &  S.  19;  Fisher  v. 
vency  with  a  limitation  over  to  a  third  Taylor,  2  Rawle,  33.     Bnt  a  person 
person,  are  valid,  and  the  law  will  sw  jurii  cannot  convey  his  property 
give  them  fnll  effect.     Beyond  this,  upon  trusts  for  himself  free  irom  the 
protection  from  the  claims  of  creditors  claims  of  his  creditors:  Ashurst's  Ap- 
is not  allowed  to  go.     In  the  more  re-  peal,  77  Pa.  St.  464;  Mackason's  Ap- 
oent  case  of  Nichols  v.  Baton,  91  U.  8.  peal,  42  Pa.  St.  830;  82  Am.  Deo.  517. 
716,  the  oourt  went  somewhat  further.  L^ee  also  Pacific  Kat.  Bank  v.  Wind« 
A  trust  was  created  to  pay  income  to  ram,  133  Mass.  175;  Jackson  v.  Von 
A  during  her  life;  if  he  became  insol*  Zedlitz,    136  Mass.   342;    Warner  v. 
vent,hisinterestwasinstantlytoceasey  Rice,  66  Md.  436;  Ghorinley  v.  Smith, 
and  was  to  pass  to  and  vest  in  an«  139  Pa.  St.  584;  23  Am.  St.  Rep.  215.] 
other  person;  bnt  in  that  case  the  See  also,  as  to  the  extent  to  which  the 
trustees  were  authorised,  in  their  dis*  beneficiary's  estate  may  be  made  free 
«retion,  but  without  it  being  obliga-  from  liability,  Leavitt  V.  Beime,  21 
tory  upon  them,  to  apply  a  portion  of  Conn.  1,  8;  Johnston  v.  Zane*s  Trus« 
the  income  to  A's  use.     The  court  held  tees,  11  Gratt  552,  570;  Markham  v. 
that  the  discretion  and  authority  thus  Gnerrant,  4  Leigh,  279;  Hill  v.  McRae, 
given  to  the  trustees  did  not  render  27  Ala.  175;  Mcllvaine.  v.  Smith,  42 
the  disposition  and   limitation  over  Ma   45;   97   Am.   Dec.   295;   Pope's 
void,   nor  the  income  liable    to  the  £x*rs  v.  Elliott^  8  B.  Mon.  56.     [See 
claims  of  A's  creditors  after  his  in-  also  Spindle  v.  Shreve,  4  Fed.  Rep. 
solvency.    While  the  rule  stated  in  136  (intent  to  make  estate  free  from 
the  text  is  general,  it  has  been  adopted  liability  need  not    be  expressly  de* 
by  some  courts  only  in  a  modified  form,  olared);    Broadway    Nat.     Bank    v. 
In    Pennsylvania^   property    may  be  Adams,  133  Mass.  170;  43  Am.  Rep. 
given  by  a  third  person  to  A  upon  604,  and  cases  cited;  Foster  v.  Foster, 
such  a  trust  for  his  life  that  he  has  no  133  Mass.  179;  Smith  v.  Towers,  69 
control  whatever  over  the  proper ty,  Md.  77^  and  cases  cited;  9  Am.  St. 
and  a  proviso  attached  that  nis  inter-  Rep.  398  and  note;  Jones  v.  Reese, 
est  is  to  be  free  from  aU  liabUity  to  65  Ala.  134;  Steib  v.  Whitehead,  111 
his  creditors  is  held  to  be  valid  and  111.  247;  Henry  v.  Strong,  39  Ch.  Div. 
operative.    The  same  result  may  be  443;    Jourolmon    ▼•    MassengiU,    86 
aooomplished  in  the  oreation  of  the  Tenn.  81.] 
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protect  her  from  the  moral  influence  of  her  husband, 
that  in  creating  the  trust  a  clause  may  be  inserted  against 
"anticipation,"  by  which  her  power  of  aliening  her  inter- 
est is  taken  away  during  her  marriage;  and,  as  the  rule 
is  generally  accepted,  the  restraint  of  such  clause  may 
operate  during  any  future  as  well  as  present  marriage.^ 

§  990.    Rtdes  of  Descent  and  SuccessiozL  —  The  rules 
concerning  descent,  devolution,  and  succession,  applied  to 
the  equitable  estates  of  beneficiaries,  are  generally  the  same 
which  regulate  corresponding  legal  estates.*    Those  rules, 
however,  which  result  from  the  doctrine  of  tenure  do  not 
apply,  and  therefore  it  is  settled  in  England  that  the 
equitable  estate  of  the  beneficiary  in  lands  held  in  trust 
for  him  is  not  subject  to  escheat,  but  the  trustee  holds 
the  land  absolutely.*    As  a  consequence  of  the  general 
doctrine,  estates  of  inheritance  held  in  trust  for  the  wife 
are  subject  to  the  husband's  curtesy;  *  but  by  a  strange  in- 
consistency of  the  English  law,  the  wife  had  no  dower  in 
similar  estates  held  in  trust  for  her  husband.* 

^  Hawkesv.  Hubback,  L.  R.  11  Eq.  tionlar  role  preTrails  in  ih«   Unifeed 

5;  In  re  Gaffee's  Trusts,  1  Macn.  &  G.  States;  it  should  not,  upon  principle, 

541;  Rennie  v.  Ritchie,  12  Clark  &  F.  since  with  oa  the  doctrine  of  escheat 

204;  Tullett  ▼.  Armstrong,  4  Mylne  &  to  the  state  is  not  in  the  least  bssed 

C.  377;  1  Beav.  1;  Baggett  ▼.  Meuz,  1  upon  the  notion  of  tenure:  See  Mat- 

Pbill.  Ch.  627;  1  Coll.  C.  C.  138;  Shirley  thews  v.  Ward,  10  Gill  &  J.  443,  454. 

▼.  Shirley,  9  Paige,  363;  Waters  v.  Taze*  Where  the  trust  is  one  of  personalty, 

well,  9  Md.  291;  Fears  v.  Brooks,  12  on  the  death  of  the  beneficiary  intes- 

Ga.  195,  197;  Fellows  ▼.  Tann,  9  Ala.  tate  and  without  any  next  to  kin,  the 

999,  1003.     By  some  American  courts  crown  or  the  state  succeeds  to  his 

the  clause  against   anticipation    has  property,  upon  other   srounds   than 

been  held  valid  only  during  the  exist-  that  of  common-law  escheat:  Burgess 

ing  marriage:  See  Dubs  v.  Dubs,  31  t.  Wheats,  tupra;  Williams  t.  Ifons- 

Pa.  St.  149;  Wells  v.  McCall,  64  Pa.  dale,  3  Ves.  752;  Taylor  v.  Haynrth, 

St.  207;  Apple  v,  Allen,  3  Jones  Eq.  14  Sim.  8;  Cradock  v.  Owen,  2  Smsls 

120;  Miller  v.  Bingham,  1  Ired.  £q.  k  G.  241;  [see  also  Johnston  t.  Spioer, 

423;  36  Am.  Dec.  68.  107  K.  Y.  198.] 

*  Burgess  v.  Wheate,  1  Eden,  177;  *  Roberts  t.  Dixwell,  1  Atk.  607; 
Trash  V.  Wood,  4  Mylne  &  C.  324,  D'Aroy  ▼.  Blake,  2  Schoales  &  L.  387; 
328  (descent);  Price  ▼.  Sisson,  13  N.  J.  Cooper  y.  Macdonald,  K  R.  7  Ch. 
168,  174;  Croxall  v.  Shererd,  6  Wall.  Div.  288;  Appleton  v,  Rowley,  L.  R. 
267,  281.  The  rule  in  Shelley's  case  8  Eq.  139;  Follett  v.  Tyr^r,  14  Sim. 
extends  to  trust  estates:  Jones  v.  Mor-  125;  Morgan  t.  Morgan,  6  Madd*  ^06; 
gan,  1  Brown  Ch.  206,  222;  [Sprague  Dubs  y.  Dubs,  31  Pa.  St.  149;  Oish- 
Y.  Sprague,  13  R.  I.  701;  Taylor  t.  ing  y.  Blake,  80  N.  J.  Bo.  689. 
Lindsay,  14  R.  I.  518.]  ^  D'Aroy  y.  Blake,  2  Schoales  ft  L^ 

•  Burgess  y.  Wheate,  1  Eden,  177;  387;  Dixon  y.  SaYille,  1  Brown  Ch. 
Onslow  Y.  Wallis,  1  Macn.  &  G.  506;  325.  A  different  rule  generally  pre- 
Sweeting  y.  Sweeting,  33  L.  J.  Ch.  Yails  in  the  United  States:  See  Onsb- 
211*    It  is  doubtful  whether  this  par-  ing  y.  Blake,  suprch 
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g  991.  Express  Active  Trusts.  — Active  or  special 
trusts  are  those  in  which,  either  from  the  express  direc- 
tions of  the  language  creating  the  trust,  or  from  the  very 
nature  of  the  trust  itself,  the  trustees  are  charged  with 
the  performance  of  active  and  substantial  duties  with 
respect  to  the  control,  management,  and  disposition  of 
the  trust  property  for  the  benefit  of  the  cestuis  que  irus^ 
tent.  They  may,  except  when  restricted  by  statute,  be 
created  for  every  purpose  not  unlawful,  and,  as  a  general 
rule,  may  extend  to  every  kind  of  property,  real  and  per- 
sonal.  In  this  class  the  interest  of  the  trustee  is  not  a 
mere  naked  legal  title,  and  that  of  the  cestui  que  trust  is 
not  the  real  ownership  of  the  subject-matter.  The  ex- 
tent and  incidents  of  the  rights  held  by  the  respective 
parties  must,  of  course,  vary  with  the  nature  of  the  trust 
itself  and  the  duties  which  the  trustee  is  called  upon  to 
perform.  It  is  a  universal  rule,  however,  that  the  trus- 
tee's estate  and  power  over  the  subject-matter  are  com- 
mensurate with  the  duties  which  the  trust  devolves  upon 
him,  and  are  sufficient  to  enable  him  to  perform  all  those 
duties.^    The  trustee  is  generally  entitled  to  the  posses- 

*  1  Spenee's  Eq.  Jar.  496,  497;  Lord  oiary   by   operation   of   the  statute: 

Glenorohy  ▼.  BoeTille,  Caa.  t.   Talb.  Perry  on  Tiattn,  see.  351.    But  the 

3;  Wiliiams't  Appeala,  83  Pa.  St.  377,  beneficiary  may  then  be  entitled  to  a 

3S7;  Delbert'a  Appeal,  83  Pa.  St.  462;  conveyance  of  the  legal  eatate  from 

g;abriakie  ▼.  M.  ft  E.  R.  R.  Co.,  S3  the  trastee:  Sherman  v.  I>odge,  28  Vt 
•  J.  Eq.  22;  East  Rome  Town  Co.  t.  26,  30:  Leonard's  Lessee  ▼.  Diamond, 
Cothran,  81  Ga.  859.]  For  the  some-  81  Md.  636,  541.  After  a  great  lapse 
what  exceptional  yiews  maintained  in  of  time  and  a  lon^-continned  posses- 
some  states  eonoeming  actire  tmsts,  sion  by  the  beneficiary  or  person  rep- 
see  ante,  note  under  §  986.  Trasts  resenting  his  interests,  a  oonveyance 
once  actire  may  be  accomplished  and  mi^  be  presumed:  Leonard's  Lessee 
become  passive,  and  a  question  may  t.  Diamond,  twpra;  Den  v.  Bordine,  20 
then  arise,  whether  the  legal  estate  of  N.  J.  Lb  394;  iukin  v.  Smith,  1  Sneed, 
the  trustee  still  continues,  or  whether  304.  On  the  other  hand,  where  the 
it  passes  to  and  vests  in  the  benefici-  active  duties  conferred  upon  the  true- 
ary  by  operation  of  the  statute  of  uses,  tee  constituted  the  only  ground  for 
If  the  existence  and  separation  of  the  keeping  the  two  estates  separate  and 
two  estates  did  not  originally  depend  distinct,  upon  the  ceasing  of  those 
alone  upon  the  trustee's  having  active  duties  the  legal  title  will  vest  in  the 
dutiea  to  perform, — that  is,  if  the  oes^us  (mi  <rtM<  by  operation  of  the  stat- 
trust  was  originally  created  for  some  ute:  Perry  on  Trusts,  sec.  351;  Welles 
other  purpose  beside  the  active  dutiea  v.  Castles,  3  Gray,  323;  [Long  v. 
on  behalf  of  the  beneficiary,  —  then.  Long,  62  Md.  33.]  It  is  said  that  if 
upon  the  accomplishment  or  ceasing  all  the  beneficiaries  are  in  existence 
of  these  active  duties,  the  legal  estate  and  mi  juris,  and  consent,  a  court  may 
will  not  ipBO  /acta  vest  in  the  beneti-  decree  the  conveyance  of  the  trust 


§  992  BQUITY   JUKISPEUDENCfi.  1454 

sion  and  management  of  the  property,  and  to  the  receipt 
of  its  rents  and  profits;  and  in  many  cases  he  has,  from 
the  very  nature  of  the  trust,  authority  to  sell  or  otherwise 
dispose  of  it.  The  interest  of  the  beneficiary  is  neces- 
sarily more  limited  than  in  passive  trusts,  and  it  some- 
times cannot  with  accuracy  be  called  an  equitable  estate.^ 
He  always  has  the  right,  however,  to  compel  a  perform- 
ance of  the  trust  according  to  its  terms  and  intent. 

§  992.    Classes  of  Actire  Trusts.  —  Although    active 
trusts  may  be  created  for  a  great  number  of  special  pur- 
poses, those  which  are  the  most  frequent  and  important 
may  be  reduced  to  the  four   following  generic  classes: 
1.  Where  the  trust  is  simply  to  convey  the  property  to 
some  designated  person,  or  class  of  persons.*    2.  Where 
the  primary  object  is  to  sell  or  dispose  of  the   entire 
trust  property  in  some  manner  and  to  use  the  proceeds 
for  some  ulterior  purposes.*    In  all  instances  of  this  class, 
where  the  trust  is  to  sell  the  carpus  of  the   property 

property  to  them,  althongh  the  trust  the  property,  anaocompanied  by  any 
has  not  been  completed  nor  oeased:  other  daties  of  the  tnisteeb  are  im* 
Perry  on  Trusts,  sees.  274,  022;  Smith  common.  [For  an  example,  aee  Preaeh- 
V.  Harringtou,  4  Allen,  566;  Bowditch  ers*  Aid  Society  t.  England,  106  HI. 
V.  Andrew,  S  Allen,  339;  Culbertson's  125.]  Such  disporitiona  are  very  he- 
Appeal,  76  Pa.  St.  145,  14S;  but  see  quent  in  English  marriage  •eitlemsnti^ 
Douglas  Y.  Oruger,  80  N.  Y.  16,^  but  they  are  usually  accomplished  by 
which  holds  that  a  court  of  equity  has*  means  of  powers,  rather  thaa  by 
no  power  to  decree  the  determination  trusts. 

of  an  existing  and  valid  trust.  Such  a  '  Amons  the  most  imporlaiii  fa- 
conveyance  IS  prohibited  by  the  stat-  stances  belonging  to  this  oUaa  are  con- 
utes  of  New  York  and  of  the  other  veyances  or  assignments  by  a  debtor 
states  which  have  followed  the  New  upon  trust  to  mU  the  property  and 
York  type  of  legislation.  pay  debts  with  the  proceeda^  inchid^ 

'  [As  to  provisions  imposing  a  re-  ing  the  official  assignments   made  ta 

straint  on  anticipation,  and   freeing  assignees  in  iMmkruptcy,  insolvency 

the  interest  of  the  beneficiary  from  the  and    other    analogous     proceedings* 

claims  of  his  creditors,  see  ante,  §  989,  Also,  a  devise  or  bequest  of  property 

oases  cited  in  note.1  by  will,  upon  trust  to  sell,  mortgage^ 

*  This  species  is  often  found  in  con*  or  lease  the  same,  and  with  the  pro- 
nection  with  other  kinds.  Tmsts  for  oeeds  to  pay  the  testator'a  debts,  or 
investment  and  accumulation  almost  legacies,  or  annuities,  or  other  charges 
invariably  terminate  with  a  trust  to  and  liabilities,  or  to  pay  **  portions  * 
convey  the  accumulations  to  specified  to  daughters  and  younger  sons.  This 
beneficiaries;  in  trusts  for  applying  last  object,  which  is  very  common  in 
rents  and  profits  to  particular  uses,  England,  is  often  found  in  family  set- 
there  is  generally  a  provision  for  con-  tleroents  as  well  as  in  wills.  A  trusi 
veying  the  capital  fund,  at  the  ezpira-  to  exchange  lands,  or  to  dispose  of 
tion  of  the  period  limited,  to  some  property,  and  with  the  proceeds  pur- 
designated  persons  by  way  of  re-  chase  other  kinds  or  formsji  falls  under 
mainder.    Tnuts  merely  to   convey  the  same  olasa. 
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and  to  distribute  the  proceeds  among  creditors,  legatees, 
and  the  like,  the  beneficiaries  plainly  acquire  no  proper 
estate  in  the  original  trust  fund  prior  to  its  sale;  their 
right  and  interest  attach  to  the  proceeds  of  this  fund, 
which  are  to  be  paid  to  or  distributed  among  them.  In 
order  to  make  their  right  fully  available,  and  to  guard 
their  interest  as  much  as  possible  against  the  large  au- 
thority given  to  the  trustees,  equity  has  invented  in  such 
cases  the  doctrine  of  eonverBion,  by  which  real  property 
is  regarded  as  personal,  and  personal  property  as  real/ 
3.  This  class  includes  all  those  trusts  where  the  pri- 
mary object  is  to  hold  and  invest  the  entire  property  and 
its  proceeds,  and  thus  to  accumulate  for  some  ulterior 
purposes.'  4.  This  class  includes  all  those  trusts  of 
which  the  primary  object  is  to  hold  the  eorptis  of  the 
property,  receive  its  rents,  profits,  and  income,  and  apply 
them  to  some  prescribed  uses.'  More  than  one  of  these 
four  general  objects  may  be  embraced  in  the  same  trust. 

*  It  IS  in  trtiste  of  thii  fonn,  to  tell  invest  the  income  in  the  same  manner; 

land  and  pay  over  the  proceeds,  and  sometimes  personal  property   is   di- 

in    those   exactly    opposite,    to   nse  rected  to  be  conTerted  into  monej, 

money  in  the  parchase  of  land  which  and  the  proceeds  to  be  invested  in 

is  then  to  be  conveyed,  that  the  doc*  lands,  the  income  of  which  is  to  be 

trine  of  conversion  finds  its  special  aocnmnlated  by  the  constant  purchase 

fidd  of   operation:    See  Fletcher  v.  of  other  lands,  etc.    In  all  these  forms 

Ashbnrner,  1  Brown  Gh.  497;  1  Lead,  provision  is  made  for  the  disposition 

Gas.  Eq.  lllS;  Greenhill  v.  Greenhill,  of  the  accumulated  fund  at  the  ezpira- 

2  Vem.  679;  Guidot  v.  Gnidot,  3  Atk.  tion  of  the  period,  in  some  manner  on 

254,  256;  Wheldale    v.   Partridge,   5  behalf  of  the  beneficiaries.  The  periods 

Yes.  368,  896;  Biddulph  v.  Biddulph,  for  which  such  trusts  may  be  created 

12  Ves.  161;  Stead  v.  Kewdigate,  2  are  now  limited  by  statute  in  England 

Mer.  521;  Ashby  v.  Palmer,  1   Mer.  and  in  this  oountry,  so  as  to  prevent  a 

296;  Elliott  v.  Fisher,  12  Sim.  505;  **  perpetuity." 

Chriffith  V.  Ricketts,  7  Hare,  299;  Far-  '  The  forms  of  this  class  also  are 

rar  v.  Earl  of  Winterton,  5  Beav.  1;  various,    B.eal  or  personal  property, 

Craig  V.  Leslie,  3  Wheat.  563;  Peter  or  both,  is  sometimes  given  by  will 

V.   Beverly,    10    Pet.  532,  534,    563;  upon  trust  to  hold  the  capital  and 

Gott    V.  Cooke,   7    Paige,   521,   523,  apply  the  income  to  the  payment  of 

534;  LoriUard  v.  Coster,  5  Paige,  173,  debts,  legacies,  annuities,  etc.;  prop- 

218.  orty,   reiu    or    personal,    or  both,  is 

>  Sometimes  land  or  personal  prop*  given  by  will  or  by  deed  in  trust  to 

erty  ui  given  on  trust  to  receive  the  receive  the  rents  and  profits  and  pay 

income,  and  continually  to  invest  it  in  the  same  to,  or  apply  them  to  the  use 

the  purchase  of  other   lands,  or  in-  of,    designated    beneficiaries    during 

terest-bearing  securities,  during  the  their  Uvea,  or  for  some  specified  period, 

period  of  the  trust;  sometimes  land  is  In  this  manner  provision  is  often  made 

given  on  trust  to  sell  and  to  invest  for  wives  in  marriaee  settlements,  and 

the  proceeds  in  securities,  and  to  re-  for  widows  and  children  by  wilL 
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In  instanees  of  the  third  and  fourth  classes,  the  benefi- 
ciaries may  have  a  direct  equitable  interest  in  the  trust 
property  itself,  which  is  plainly  more  than  a  mere  right 
of  action,  but  is  not  so  substantial  an  estate  as  that  held 
by  the  cestui  que  trust  under  a  simple  passive  trust. 

§  993.  AssignmentB  for  the  Benefit  of  Grediton.  — 
Among  the  active  trusts  which  are  quite  frequent  in  this 
country  are  voluntary  and  general  assignments  by  fail- 
ing debtors  of  their  property  to  trustees  upon  trust  to  pay 
the  creditors  of  the  assignor.'  The  doctrine  is  settled  in 
England  that,  primarily,  such  assignments  do  not  create  s 
trust  nor  clothe  the  creditors  with  the  character  of  eestuis 
que  trustetU;  they  rather  confer  a  power  upon  the  trustee, 
and  make  him  an  agent  for  the  debtor  to  dispose  of  the 
property  under  the  debtor's  directions.  It  follows  from 
this  view  that  until  the  assignment  has  been  communi* 
cated  to  the  creditors,  it  may  be  revoked,  or  altered,  or 
superseded  by  the  assignor,  at  his  own  will.'  But  when 
the  fact  of  such  assignment  has  been  communicated  to 
creditors,  and  their  position  is  altered  by  it,  and  espe- 
cially if  they  have  assented  to  it,  then  it  becomes  irrevo- 
cable as  to  such  creditors,  and  they  can  enforce  its  trasU 
and  take  the  benefit  of  its  provisions  in  their  behalf.*  If 
creditors  make  themselves  actual  parties  by  executing  the 

'  These  general  aeaigDments  are  not  act  thowing  hit  uaent;  othen  appear 

oommon  in  Bngland,  since  they  inter-  to  hold  that  after  information  of  Ue 

fere  with  the  modern  bankrupt  laws;  assiffnment    is    communicated   to  a 

so  far  as  they  do  not  conflict  with  creditor  his  assent  will  be  presamed, 

those  laws  they  are  valid.     In  some  unless  the  contrary  is  shown, — unlets 

of   the  states    the  whole  ground    is  he  indicates  his  dissent  in  some  man- 

eoTrered  by  local  insolvent  laws;   in  ner:  Acton  t.  Woodgate,  2  Mylne  k 

others,  assignments  for  the  benefit  of  K.  492;  Browne  v.  Cavendish,  1  Jones 

creditors    are  strictly  regulated  and  &  L.  606;  Simmonds  v.  Palles,  2  Jones 

limited  by  statutes.  &  L.  489;  Field  v.  Lord  Donougbmor^ 

*  Garrard  v.  Lauderdale,  3  Sim.  1 ;  1  Dm.  &  War.  227;  Biron  v.  Mount.  24 

2  Russ.  k  M.  451;  Walwyn  Y.  Coutts,     Beav.  642;  Nicholson  v.  Tntin,  2  K%7 

3  Mer.  707;  3  Sim.  14;  Acton  v.  ft  J.  18;  Kirwan  v.  Daniel,  5  HarSi 
Woodgate,  2  Mylne  k  K.  492;  Browne  493,  499;  Griffith  v.  Ricketts,  7  Hsk^ 
T.  Cavendish,  1  Jones  &  L.  606;  and  299,  307;  Smith  v.  Horst,  10  Hare,  30; 
see  Brooks  v.  Marbury,  11  Wheat.  78.  Cornthwatte  T.  Frith,  4  De  Gex  &  S. 

*  There  is  some  discrepancy  in  the  552;  Cesser  ▼.  Radford,  1  De  Gex,  J* 
language  of  different  decisions  upon  &  S.  585;  Synnot  v.  Simpson,  6  H.  t* 
this  point.  Some  seem  to  require  that  Cas.  121,  133;  Glegg  T«  Rees»  L.  R>  7 
a  crcKlitor  should  do  some  affirmative  Ch.  71* 
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deed  of  assignment,  it  of  course  becomes  irrevocable  as 
to  them;  their  rights  under  it  are  fixed.' 

§  994.    The  American  Doctrine. — With  a  few  excep. 
tionSy  the  American  courts  have  not  adopted  this  English 
theory  with  respect  to  the  nature  of  such  assignments. 
The  doctrine  is  generally  settled  in  this  country  that  vol- 
nntary  general  assignments  for  the  benefit  of  creditors,  if 
otherwise  valid,  are  not  mere  agencies  of  the  debtor;  they 
create  true  trust  relations,  and  the  creditors  are  true  bene- 
ficiaries.   When  once  duly  executed,  they  are  irrevocable, 
and  the  creditors,  on  being  informed  of  their  existence, 
may  take  advantage  of  the  provisions  in  their  own  favor, 
and  may  enforce  the  trusts  declared  without  making  them- 
selves parties,  or  doing  any  act  indicating  their  own  ac- 
ceptance or  assent'    Although  the  assignee  is  thus  a 

*  Mackinnon  y.  Stewart,  1  Sim.,  y,  Kirkpatrick,  6  Ired.  Eq.  463;  51 
K.  8.,  76,  88;  Le  Touche  v.  Earl  of  Am.  Dec.  428;  Stimpson  y.  Fries,  2 
Lncaa,  7  Clark  &  F.  772;  Montefiore  Jones  Eq.  156;  Tennant  y.  Stoney,  1 
Y.  Browne,  7  H.  L.  Oaa.  241,  266.  If  Rich.  Eq.  222;  44  Am.  Dec.  213;  Eng- 
the  aasienment  prescribes  a  time  land  y.  RcYnolds,  38  Ala.  370;  Pear- 
within  which  it  must  be  executed  by  son  y.  Rockhill,  4  B.  Mon.  296;  Fur- 
the  creditors,  those  who  refuse  to  eze-  man  y.  Fisher,  4  Cold.  626;  94  Am. 
cnte,  and  those  who  claim  adYcrsely  to  Dec.  210;  [(^oldens  Appeal,  110  Pa. 
it,  or  act  inconsistently  with  it,  will  be  St.  581;  Cohen  y.  Morris,  70  6a.  313; 
exdaded  from  its  benefits:  Johnson  y.  Mcllhenny  y.  Todd,  71  Tex.  400;  10 
Kershaw,  1  De  Gez  &  S.  260;  Watson  Am.  St  753;  Fuller  y.  Hasbrouok, 
Y.  Knight»  19  BeaY.  369;  Field  Y.  Lord  46  Mich.  78;  Wilhelm  y.  Byles,  60 
Dononghmore,  1  Dm.  ft  War.  227;  Mich.  561;  Preston  y.  Spaulding,  120 
Forbes  y.  Limond,  4  De  Gex,  M.  &  G.  111.  209;  Weider  y.  Maddox,  66  Tex. 
298.  Bat  mere  delay  in  executing  the  372;  59  Am.  Rep.  617;  Wynne  y. 
deed  will  not  debaur  those  creditort  Hardware  Co.,  67  Tex.  40  (assiffnee 
who  do  act  under  it  or  accept  it:  liable  for  refusing  to  perform);  How* 
Nicholson  y.  Tutin,  2  Kay  ft  J.  18;  ell  y.  Moores,  127  111.  67  (creditor  may 
Raworth  y.  Parker,  2  Kay  &  J.  163;  maintain  bill  against  personal  repre- 
Whitmore  y.  Turquand,  3  De  Qex,  F.  sentatiYe  of  deceased  assignee  for  en- 
ft  J.  107;  In  re  Baber's  Trusts,  h,  B^  forcement  of  the  trust);]  but  see  Gib- 
10  Eq.  554;  Biron  y.  Mount»  24  BeaY.  son  y.  Rees.  50  III.  383.  The  doctrine 
642.  which  generally  prevails,  in  the  ab- 

*  Ellison  Y.  Ellison,  1  Lead.  Cas.  Eq.,  sence  ox  statutory  regulations,  seema 
4th  Am.  ed.,  423;  Moses  y.  Murga-  to  be  as  follows:  A  creditor  is  not 
troyd,  1  Johns.  Ch.  119,  129;  7  Am.  bound  to  accept  the  provision  made  in 
Dea  478;  Shepherd  y.  McEvers,  4  his  behalf,  nor  does  the  assignment- 
Johns.  Ch.  136,  138;  8  Am.  Dec  561;  preclude  him  from  suing  the  debtor 
Nicoll  Y,  Mumford,  4  Johns.  Ch.  522,  and  obtaining  a  judgment  upon  hia 
529;  Pratt  y.  Thornton,  28  Me.  855;  claim;  but  he  cannot  reach  the  oss^n^ct 
48  Am.  Deo.  492;  Ward  y.  Lewis,  4  property  in  satisfaction  of  his  judgment. 
Pick.  518,  523;  New  England  Bank  y.  unless  he  is  able  to  procure  the  assign- 
Lewis,  8  Pick.  113,  118;  Pingree  y.  ment  to  be  set  aside  as  fraudulent 
Oomstock,  18  Pick.  46,  50;  Read  y,  against  creditors.  In  many  of  the 
Robinson,  6  Watts  &  S.  329;  McKin-  states  the  acceptance  by  the  creditor 
ney  y.  Rhoads,  5  Watts,  343;  Ingram  of  the  provision  made  in  the  assign- 

2  So.  Job. —92 


S  994  EQUITY   JURISPBUDSNGE.  1458 

trustee  for  the  creditors,  yet  he  is  at  the  same  time  so  far 
a  representative  of  the  debtor  that  he  must  be  goyemed 
by  the  express  terms  of  the  trust;  he  cannot  indirectlj 
modify  the  provisions  of  the  assignment.^  The  doctrine 
generally  prevails  in  the  American  states,  that  unless 
])rohibited  by  statutes,  voluntary  general  assignments 
by  failing  debtors  for  the  benefit  of  their  .creditors, 
even  when  preferring  individuals  or  classes  among  the 
beneficiaries,  are  valid.  The  necessary  delay  incident 
to  the  execution  of  the  trust  is  not  within  the  meaning 
and  scope  of  the  statute  which  avoids  transfers  in  fraud 
of  creditors.* 

menfc  in  part  payment  of  hia  demand  122  U.  8.  450;  Pylas  ▼.  Fnniitare 
vriW  not  prevent  him  from  subse-  Co.,  30  W.  Va.  123.]  The  validity  of 
quently  enforcinff  the  balanoo  of  the  the  assignment  depends  npon  the  qnes- 
claim  against  the  debtor's  after-ao-  tion  whether  it  falls  within  the  uhi- 
quired  property,  since  the  assignment  bitions  of  the  statute  of  13  Eliz.,  e. 
is  purely  voluntary,  and  is  not  per  m  5,  and  analogous  statutes  of  the  Ainer- 
a  composition  with  oreditors,  nor  does  lean  states.  If  executed  with  an  ae- 
it  operate  as  a  discharge  in  bankruptcy,  tnal  intent  to  hinder,  delay,  or  defrsad 
A  clause  inserted  in  tiie  assignment  to  creditors,  as  shown  by  extrinsic  an- 
the  effect  that  a  creditor  mast  release  dence,  or  if  it  contains  provisioos 
and  discharge  his  entire  demand  as  a  which  necessarily  operate  to  binder 
condition  to  his  claiming  any  benefits  or  delay  creditors,  and  therefore  raise 
under  the  trust  is  held  in  many  states  a  conclusive  presumption  of  such  an 
to  render  the  whole  assignment  void,  intent,  the  assignment  will  be  declared 
on  the  ground  that  it  necessarily  hin-  void.  Various  provisions  have  been 
tiers  and  delays  creditors.  Such  pro*  thus  condemned  by  Uie  courts,  al- 
viaions,  however,  seem  to  be  sustained  though  there  is  not  a  perfect  uni- 
as  valid  and  operative  by  the  courts  of  formity  among  the  decisions.  A  pro- 
other  states:  [Clayton  v.  Johnson,  36  vision  which  creates  a  trust  in  favor  of 
Ark.  406;  88  Am.  Rep.  40  (valid);  the  debtor  himself,  to  be  operativs 
Collier  v.  Davis,  47  Ark,  367;  68  Am.  before  all  the  oreditors  are  fully  paid. 
Rep.  758  (void).]  will  always  render  the  assignment 
1  In  re  Lewis,  81  K.  Y.  421;  Kich-  void:  See  Stickney  v.  Crane,  35  Vt 
olson  V.  Leavitt,  6  N.  T.  510,  519;  57  89;  Therasson  .v.  Hickok,  37  Yt  454; 
Am.  Dec.  499.  In  the.  first  case,  it  McGregor  v.  Chase,  37  Vt.  225;  Frink 
was  held  that  an  assignee  oould  not  v.  Buss,  45  N.  H.  325;  Fairchild  ▼. 

E refer  a  particular  debt  not  preferred  Hunt,  14  N.  J.  Eq.  367;  Hyslop  ▼> 

y  the  terms  of  the  assignment.  Clarke,  14  Johns.  458;  Austin  v.  Bell, 

*  Hendricks  v.  Robinson,  2  Johns.  20  Johns.  442;  11  Am.  Dea  297;  Sesr- 

Ch.  283;  Nicholson  v.  Leavitt,  6  N.  Y.  ing  v.  Brinkerhofi^  5  Johns.  Ch,  329; 

510;  57  Am.  Dec.  499;  Hauselt  v.  Vil-  Sheldon  v.  Dodge,  4  Denio^  217;  Lea« 

mar,  76  N.  Y.  630;  Halsey  v.  Whit-  tilhon  v.   Moffat,    1    Edw.    Oi.  461; 

ney,  4  Ihfason,  206,  227-230;  Ogden  v.  Grover  v.  Wakeman,  11  Wend.  187. 

Larrabee,  57  HI.  389.     [See  also  Rich-  201,  203;  25  Am.  Dec  624;  4  Pkige, 

ardson  v.  Marqueze,  59  Miss.  80;  42  23;  Halstead  v.  Gordon,  34  Barb.  432; 

Am.  Rep.  353;  Kyle  v.  Harvey,  25  Schlussel  v.   Willett,   34  Barb.  616; 

W.  Va.  716;  52  Am.  Rep.  235.     As  to  Barney  v.  Griffin,  2  N.  Y.  365;  Leiteh 

preferences  not  invalidating  the  assign*  v.  Hollister,  4  N.  Y.  211;  Litch6sl<i 

ment,  see  Albany  etc.   Steel  Co.  v.  v.  White,  7  N.  Y.  438;  57  Am.  Dee. 

Southern  Agrl.  Works,  76  Ga.    1.35;  534;   Kellogg  v.   Slawsen,    11   N.  Y. 

2  Am.  St.  Rep.  26;  Edtes  ▼.  Guuter,  302, 304;  Nichols  v.  MoEwen,  17  K.  T« 
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§  995.  Deeds  of  Tnut  to  Secure  Debts.  —  A  special 
form  of  trust  for  the  benefit  of  creditors  peculiar  to  the 
law  of  this  country  has  become  quite  common  in  several 
of  the  states,  and  requires  a  brief  description.  A  "deed 
of  trust  to  secure  a  debt"  is  a  conveyance  made  to  a 
trustee  as  security  for  a  debt  owing  to  the  beneficiary,  — 
a  creditor  of  the  grantor,  —  and  conditioned  to  be  void  on 
payment  of  the  debt  by  a  certain  time,  but  if  not  paid 
the  trustee  to  sell  the  land  and  apply  the  proceeds  in  ex- 
tinguishing the  debt,  paying  over  any  surplus  to  the 
grantor.  The  object  of  such  deeds  is,  by  means  of  the 
introduction  of  trustees,  as  impartial  agents  of  the  credi- 
tor and  debtor,  to  provide  a  convenient,  cheap,  and  speedy 
mode  of  satisfying  debts  on  default  of  payment.*  A  dis- 
tinction, however,  should  be  noted,  in  this  connection, 
between  unconditional  deeds  of  trust  to  raise  funds  for 
the  payment  of  debts,  and  deeds  of  trust  in  the  nature 
of  mortgages,  the  former  being  absolute  and  indefeasible 
conveyances  for  the  purposes  of  the  trust,  while  the  latter 
are  conveyances  by  way  of  security,  subject  to  a  condition 
of  defeasance.'    In  many  states,  deeds  of  trust  to  secure 

22;  Oampbell  v.  Woodworth,  24  N.  Y.  the  lien  of  the  levy:  Maraper  v.  Rush* 
304;  33  Barb.  426;  Dunham  r.  Water-  more,  79  N.  Y.  19.  An  assignment 
roan,  17  N.  Y.  9;  72  Am.  Dea  406;  may  be  made  by  a  debtor  of  a  part  of 
Nioholsoii  r.  Leavitt,  6  N.  Y.  510;  67  his  property,  in  tmst,  to  pay  some  par- 
Am.  Dea  499;  Brigham  v,  Tillinghast,  ticular  creditor  or  creditors;  its  Yidid- 
13  K.  Y.  215;  Rapalee  t.  Stewart,  27  ity  woald  depend  npon  the  same  qnes- 
N.  Y.  310;  Ogden  t.  Peters,  21  N.  Y.  tion,  whether  it  was  made  with  a  frand- 
23;  78  Am.  Deo.  122;  Griffin  ▼.  Mar-  nlent  intent:  See  State  v.  Benoist,  37 
qnardt,  21 K.  Y.  121;.  Jessnp  v.  UnUe,  Mo.  500;  Robbins  v.  Fitz,  33  K.  Y.  420. 
21  N.  Y.  168;  Wilson  v.  Robertson,  21  [As  to  preferences  rendering  the  assign- 
N.  Y.  587;  Coyne  ▼.  Weaver,  84  N.  Y.  ment  invalid,  see  Preston  v.  Spanlding, 
386;  McConnell  t.  Sherwood,  84  K.  Y.  120  111.  209;  Moore  v.  Church,  70  Iowa» 
522;  38  Am.  Rep.  537;  Townsend  y.  208;  59  Am.  Rep.  439.] 
Stearns,  82  N.  Y.  209;  Benedict  y.  ^  Taylor  y.  Steams,  18  Qratt  244, 
Huntington,  32  N.  Y.  219;  Spaulding  278. 

Y.  Strang,  87  N.  Y.  135;  38  N.  Y.  9;  *  Hoffman  y.  Mackall,  6  Ohio  St. 
Ouyler  y.  McCartney,  40  K.  Y.  221;  124,  130;  64  Am.  Dec.  637;  Newman 
Putnam  y.  Hubbell,  42  N.  Y.  106;  and  v.  Samuels,  17  Iowa,  528;  Turner  y. 
flee  1  Am.  Lead.  Cas.  56-75;  [Knapp  Watkins,  31  Ark.  429;  Soutter  y.  Mil- 
Y.  McGowan,  96  N.  Y.  75;  Bagley  y.  ler,  15  Fla.  625;  [Catlott  y.  Starr,  70 
Bowe.  105  N.  Y.  171;  59  Am.  Rep.  Tex.  485;  McDonald  y.  Kellogg,  30 
488;  De  Wolf  y.  Spragne  Mf^.  Co.,  49  Kan.  170.]  But  see  State  Bank  y. 
Conn.  282.]  An  assignment  mdnding  Chapelie,  40  Mich.  447,  where  a  con- 
property  of  the  debtor  which  has  been  veyance  to  a  trustee  for  sale  and  pay* 
levied  on  by  execution  against  him  is  ment  of  debts  was  treated  as  a  mort* 
valid,  and  passea  the  title,  subject  to  gage. 
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debts  are  mnch  favored,  either  on  account  of  the  inter- 
vention of  disinterested  third  parties,  whose  position.  a» 
trustees  secures  to  the  debtor  fair  dealing,  or  the  absence^ 
of  any  necessity  for  the  intervention  of  the  courts;  thoogb 
in  some  states  they  are  required  to  be  judicially  foreclosed^ 
and  are  therefore  of  no  practical  advantage.^    Indeed,  io 
a  majority  of  the  states,  this  form  of  security  has  come 
into  general,  and  in  some  instances  universal,  use.    An 
intimate  relation  exists  between  deeds  of  trust  to  secure 
debts  and  mortgages,  especially  mortgages  containiug; 
powers  of  sale;  in  fact,  the  former  are  generally  consid- 
ered as  being  in  legal  effect  mortgages.'    Where  a  mort- 
gage is  regarded  as  a  conveyance  of  the  legal  estate,  a. 
deed  of  trust  can  be  no  less  a  conveyance  of  the  legal 
estate,  and  where  a  mortgage  is  considered  as  but  a  mere 
lien,  a  deed  of  trust  is  generally  considered  as  nothings 
more  than  a  lien.*    A  reconveyance,  as  a  general  rule,  i» 
not  necessary  on  payment  of  the  debt  secured  by  a  deed 
of  trust,  satisfaction  being  entered  in  the  margin,  as  ii> 
the  case  of  a  mortgage,*    Statutes  relating  to  the  record* 

>  Imoa:  Coda  1880,  teo.  3319;  Ingle  Md.  396;  [Stanhope  ▼.  Dodise,  62  Md. 
T.  Culbertaon,  43  Iowa,  265.  Katuas:  483;  Partridge  y.  Shepar^  71  GaL 
Samuel  y.   Holladay,  1  Woolw.  400.    470.] 

Kentucky:   Campbell   y.   Johnston,  4  *  Iowa:  Newman   y.   Samnebp    17 

Dana,  178.  Iowa»    628,  636.    Komcu:  Lenox  y. 

>  Woodruff  Y.  Robb,  19  Ohio,  212;  Reed,  12  Kan.  223,  227.  Ndfraaka: 
Sargent  y.  Howe,  21  III  148;  New-  Webb  y.  Hoeelton,  4  Neb.  308.  Jfidk- 
man  y.  Samaele,  17  Iowa,  628,  535;  igan:  Flint  etc  R'y  Co.  y.  Auditor- 
Lenox  Y.  Reed,  12  Kan.  223,  227;  General,  41  Mich.  635.  [Wiaecmmn: 
Webb  Y.  Hoeelton,  4  Neb.  308;  19  Wisconsin  Central  R.  R.  Co.  y.  Win- 
Am.  Rep.  638;  Wright  y.  Bundy,  11  consin  BiYer  Land  Cow,  71  Wis.  94. ( 
Ind.  398,  405  (where  it  was  held  a  rail-  Texas:  Wright  y.  Henderson,  12  Tex. 
road  might  make  a  deed  of  trast  43;  Walker  y.  Johnson,  37  Tex.  127, 
under  an  authority  to  mortgage  its  129;  McLane  y.  Paschal,  47  Tex.  365; 
property);  Bennett  y.  Union  Bank,  5  Blackwell  y.  Bamett,  62  Tex.  326. 
Humph.  612  (a  bank  authorized  to  Cd^cmia:  A  deed  of  trust  is  not  a 
hold  land  mortgaged  to  it  for  security  mortgage:  Koch  y.  Briggs,  14  OsL 
may  take  a  deed  of  trust);  Turner  y.  256;  73  Am.  Dec.  651;  Grant  y,  Borr, 
Watkins,  31  Ark.  429;  Blackwell  y.  54  Cal.  298;  Bateman  y.  Bnrr,  57  OaL 
Barnett,  62  Tex.  326.  [See  also  Ans-  480;  [Psrtridge  y.  Shepard,  71  CaL 
tin  Y.  Sprague  Mfg.  Co.,  14  R.  I.  464;  470.]  As  to  the  distinction  between 
Jackson  Y.llarby,  65  Tex.  710;  Barth  mortgagee  and  deeds  of  tmst^  see 
Y.  Devel,  11  CoL  494.]  Contra^  Koch  Wilkins  y.  Wright,  6  McLean,  840^ 
Y.  Briggs,  14  CaL  256;  73  Am.  Oec  Bank  of  Commerce  y.  Lanahan,  45 
651;  Grant  y.  Burr,  54  Cal.  298;  Bate-  Md.  396. 

man  y.  Burr,  57  Cal.  480.  See  also  *  Ingle  y.  Culbertson,  43  Iowa,  265^ 
Wilkins  y.  Wright,  6  McLean,  340;  Smith  y.  Doe,  26  Miss.  291;  Crosby 
Bank  of  Commerce  y.   Lanahan,  45    y.  Huston,  1  Tex.  203.    Bat  aee  Wil> 
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ing  of  mortgages  embrace  deeds  of  trust,  without  special 
tnention  of  the  latter/  as  also  do  those  relating  to  powers 
of  sale  contained  in  mortgages.*  While  a  mortgage  with 
power  of  sale  may  be  assigned,  in  the  absence  of  words 
restricting  an  assignment,  and  the  power  of  sale  passes 
thereby  to  the  assignee,  a  deed  of  trust  to  secure  a  debt, 
being  a  confidence  reposed,  cannot  be  delegated,  and  no 
assignment  is  possible,  without  an  express  and  positive 
permission  in  the  deed.'    The  duties  of  the  trustee  of  a 

kins  T.  Wright,  6  McLean,  340.     An  StaU.  1882,  c.  293.]    Minnuota:  Rev. 

«atr7    of    satisfaction    by    one    who  1866»   pp.   662-565;    Stats,   at  Large 

frandalently  pretends  to  be  the  holder  1873,  pp.  900-907;  [2  Kelly's  Stats. 

•of  all  the  notes  described  in  the  deed  1S91,  e.  76,  tit.  1.]    MiuiMippL'  Laws 

does  not  discharge  the  property  as  1876,  p.  37.    Miuowri:  Wagner's  Stats, 

asainst  an  innocent  holder  for  Talue  1870,  p.  954,  sec  2;  also  pp.  94^  956, 

of  a  note  so  seonred:  Gottsohalk  ▼•  1347;  see  also  Lass  ▼.  Sternberg,  60 

Keal,  6  Mo.  App.  596u  Mo.  124;  McKnight  ▼.  Wimer,  38  Ma 

^  Woodruff  V.  Robb,  19  Ohio,  212;  132;  Tatum  ▼.  Hollidav,  59  Mo.  422. 

Crosby  ▼.   Huston,  1  Tex.  203,  239;  Nemda:  Comp.  Laws  1873,  sees.  1292- 

Mageev.  Carpenter,  4  Ala.  469;  Wood  1295,  1309-1811;    [Gen.   Stats.    1885, 

▼.   Lake,   62  Ala.   489;    Sohultze    ▼.  sees.    3253-3256,    3270-3272.]      New 

Houfes,  96  Ul.  335.  Twh:  2  Fay's  Dig.  of  Laws  1876.  pp. 

>  Alabama:  Code   1876,  sees.  2198,  65-47;  [Code  Civ.  Proc,  sees.  2387- 

2877-2889;  [Code    1886,    sees.    1844,  2409;]  and  see  EllioU  t.   Wood,  46 

1879-1891.]  Ob/t/ornio.- Civ.  Code,  sec.  K.  Y.  71;  53  Barb.  285;  Sherwood  v. 

2932;  but  see  Koch  v.  Briggs,  14  Cal.  Reade,  7  Hill,  431;  reversing  8  Paige, 

256;73  Adl  Dea  651;  Grant  v.  Burr,  633;  HnbbeU  v.   Sibley,  5  Lans.  51; 

M  Cal.  298;  Bateman  v.  Burr,  57  Cal.  Cohoes  Co.   v.   Goss,    13  Barb.    137; 

480;  [Partridge  v.  Shepard,  71   CaL  Lawrence  v.  Farmers' etc  Co.,  18  N. 

470.]    Dakota:  Rev.  Code  1877,  pp.  Y.  200.    Rhode  Island:  Gen.  Stats.,  e. 

<>13-«16,    275.     Illinois:   Bay.    StoU.  165,  sea  15;  [Pub.  Stats.  1882,  c  176, 

1877,  p.  676;  [Hnrd's  Rev.  Stats.  1889,  sec.  15;  and  see  Austin  t.   Sprague 

•c.  95;]  and  see  Bloom  v.  Van  Rensse-  Mfg.  Co.,  14  R.  L  464.]     Tennessee: 

laer,  15  IlL  503;  Farrar  v.  Payne,  73  Code   1858,    sees.    2124-2127;    [Code 

IlL  82.     Indiana:  2  TLev.  1876,  p.  261;  1884,  sees.  2947-2950;]  and  see  Cald- 

(1  Rev.  Stats.  1888,  sees.  1096,  1097;]  well  v.   Bowen,  4  Sneed,  415.     Vir- 

andseeRowev.  Beckett,  30  Ind.  154;  gmia:  Code  1878,   e.  113,   sees.  5,  6 

^5  Am.  Dec.  676;  Martin  v.  Reed,  30  [Code   1887,   sees.   2441,  2442,  2465- 

Ind.  218.    Iowa:  Code  1873,  sec.  3319;  2468,   2498,   2935.]      This    state    has 

see  also  Pope  v.  Durant,  26  Iowa,  233;  legislated  to  some  extent  on  deeds  of 

Fanning  v.  Kerr,  7  Iowa,  450.     Kan-  trust;  as  also    West    Virginia:   Code 

^as:  Gen.  Stats.  1868,  c  114,  sec.  18;  1870,  c.  72,  sees.  5-10;  and  Amend- 

2Dassler*8  Stats.  1876,  sec  5631.    Ken-  ments  1870,  c  51.     Wisconsin:  2  Rev. 

tucky:  Rev.  Stats.  1873,  p.  588  [c  63,  Stats.  1871,  pp.  1777-1782;  [Saoborn 

Art.  1];  see  also  Campbell  v.  Johnston,  and  Berryman's  Stats.  1889,  sees.  3523- 

4  Dana,  178;  Lyons  v.  Field,  17  B.  3543;  and  see  Wis.  Central  R.  R.  Cc 

Mon.  543,  549;  Smith  v.  Vertrees,  2  v.  Wisconsin  River  Land  Cc,  71  Wis. 

Bush,    63;  Reid  v.  Welsh,  11   Bush,  94.] 

450.     Maryland:  Code  1860,   p.   445;        *  Whittelsey  v.  Hughes,  39  Mc  18; 

(2    Pub.   Gen.   Laws  1888,   art.   66.]  McRnight  v.  Wimer,  38  Mo.  132;  and 

MassachuseOs:  Gen.  Stats.,  c.  140,  sees,  see  Pickett  v.  Jones,  63  Mc  195,  199; 

38--44;  TPab.  Stats.  18S2,  c.  181,  sees.  [City  of  St.  Louis  v.  Priest,  88  Mo. 

14-20;]  Stats.  1868.  c  197;  [Pub.  Stats.  ()12.      The  deed  may  provide  for  a 

1882,  c.  24,  sec.  19.]    Michigan:  Comp.  successor  to  the  trustee  named:  Irish 

Laws  1871,  pp.  1921-1925;  [Howelrs  v.  Autioch  College,  126  III  638.] 
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deed  of  trust  require  the  utmost  good  faith  and  impar- 
tiality as  regards  both  the  debtor  and  creditor.    He  is  per* 
sonally  liable,  in  a  suit  at  law  for  damages  to  the  partj 
aggrieved,  for  a  failure  to  use  reasonable  diligence,  or  an 
abuse  of  his  discretionary  powers;^  and  a  sale  may  be  en- 
joined or  set  aside  at  the  instance  of  the  injured  party.' 
It  is  not  necessary  that  the  person  who  is  to  execute  the 
power  in  a  trust  deed  should  join  in  the  deed,  or  execute 
any  formal  writing  showing  his  acceptance  of  the  trust;* 
nor  is  it  necessary  that  the  beneficiary  should  signify  his 
assent  by  any  formal  writing,  for  bis  assent  is  presumed, 
since  the  deed  is  for  his  benefit/    Where  a  trustee  has 
accepted  the  trust,  he  cannot  renounce  it  without  the  con- 
sent of  the  beneficiary,  or  of  a  court  of  equity;*  and  be 
may  be  compelled  to  discharge  the  trust.* 

§  996.  Voluntary  Trasts. —  The  particular  question  to 
be  examined  under  this  head,  and  which  renders  it  one 
of  such  great  practical  importance,  is,  When  will  trusts, 
and  transactions  in  the  nature  of  trusts,  which  are  purely 

^  Sherwood  y.   Sazton,  63  Mo.  78;  of  lotR  en  masae:  Fairmaa  ▼.  Peck,  S7 

SUtey.  Griffith,  63  Ma  545;  Ballin.  Ul.  156;  Farrar  v,  Payne,  73  UI.  82. 

Ser  V.  Bottrland,  87  Ul.  513;  29  Am.  And  if  the  face  of  the  deed  does  not 

Lep.  60;  the  remedy  is  at  law,  and  not  show  that  it  was  made  contrary  to  the 

in  equity,  for  a  failure  to  pay  over  to  terms  of  the  deed  of  trust,  a  sahee- 

the  proper  partv  the  excess  of  the  pro-  quent  grantee,  without  actual  notice 

ceeds  over  and  above  the  debt  and  of  any  defects  in  the  sale,  will  acquire 

reasonable  expenses.  such  title  as  will   not  be  set  aside: 

s  Terry  v.  Fitzgerald,  32  Gratt.  843;  Gunnell  v.  Cookerill,  84  UL  319;  Wat- 

Meyer  V.  Jefferson  Ins.  Co.,  5  Mo.  App.  son  v.   Sherman,  84   IXL    263.     Bat 

245;  Eitelgeorge  v.  Mutual  etc.  Ass'n,  only  a  party  to  or  person  interested 

69  Mo.  52;  Cassidy  v.  Cook,  99  HI.  in  a  trust  deed  can  complain  of  irregn- 

385,  389:  "A  trustee's  duties  are  not  latities  in  the  execution  of  the  tnut: 

merely  formal.     It  is  his  duty,  in  the  Wade  v.  Thompson,  52  Miss.  367.   [See 

faithful  discharge  of  his  trust,  to  in-  also  MuUer'a  Adm'r  v.  Stone,  84  Vs. 

form  himself  as  to  the  condition  of  the  834;  10  Am.  St.  B^P*  889,  and  note; 

property  which  he  is  about  to  sell,  and  Hurt  v.  Cooper,  63  Tex.  362;  Grover 

to  adopt  that  course  which,   in  his  ▼.  Hale,  107  111.  638;  Williamson  v. 

judgment,    will    bring     the    highest  Stone,  128  111.  129.] 
price."    But  the  fact  that  the  prop-        '  Leffler  ▼.  Armstrong,  4  Iowa,  482; 

erty  was  bought  on  behalf  of  the  cred-  68  Am.  Deo.  672;  Crocker  t.  Lowen- 

itor,  or  that  the   price  bid  was  low,  thai,  83  111.  579. 
does  not  necessarily  invalidate  the  sale:        *  Wiswall    v.    Ross,  4    Port.    321; 

Land  rum  v.  Union  Bank,  63  Mo.  48.  Shearer  v.  Loftin,  26  Ala.  703. 
But  a  r^le  will  not  be  set  aside,  as        ^  Drane  v.  Gunter,  19  Ala.  731. 
against    innocent  remote    purchasers        *  Sargent  v.  Howe,  21111.  148;  [Com* 

without  notice,  for  such  irregularities  mond  v.  Susquehanna  etc  R.  R.  Ca, 

as  over-statement  of  the   account  of  122  Pa.  St.  306.    Or  may  be  removed; 

indebtedness,  or  a  sale,  if  bona  fide,  Lewis's  Adm'r  v.  Glenn,  8  Va.  947.] 
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voluntary,  virtual  gifts  be  treated  as  binding  and  enforce- 
able in  equity?  The  answer,  it  will  be  seen,  turns  upon 
the  distinction  between  trusts  which  are  executed  —  that 
is,  completely  created  or  declared  —  and  those  which  are 
merely  executory,  incomplete, — that  is,  promises  to  create 
a  trust.  The  full  discussion  of  the  subject  also  involves 
the  difference  between  assignments  perfect  and  imperfect, 
and  declarations  of  trust.  Underlying  the  whole  theory 
of  voluntary  trusts  is  the  principle  that  while  the  maxim. 
Ez  nudo  pacto  non  oritur  actio,  operates  in  equity  even  more 
strictly  than  at  the  common  law,  so  that  a  promise  with- 
out any  valuable  consideration  has  no  binding  efficacy, 
still  a  valid  trust  may  be  created  without  any  valuable 
consideration;  if  a  trust  has  been  completely  declared, 
the  absence  of  a  valuable  consideration  is  entirely  im- 
material.^ Another  principle  frequently  applicable  in 
cases  of  this  kind  is,  that  equity  generally  regards  an  im- 
perfect conveyance  or  assignment  as  a  contract  to  convey 
or  assign;  but  whether  such  contract  is  binding  or  not 
must  depend  upon  the  circumstances.* 

§  997.  The  General  Doctrine — Incomplete  Voluntary 
Trusts  not  Enforceable.  —  The  general  doctrine  is  well 
settled.  A  perfect  or  completed  trust  is  valid  and  en- 
forceable, although  purely  voluntary.  A  voluntary  trust 
which  is  still  executory,  incomplete,  imperfect,  or  promis- 
sory will  neither  be  enforced  nor  aided.*    In  order  to 

^  Ellison  y.  Ellison,  6  Yes.  S56;  Pnl-  the  doctrine,  «nd  his  statement  has 

vertoft  ▼.  Palvertoft,  18  Ves.  84;  Ez  been  approved  by  nearly  every  aabse- 

Srte  Pye,  18  Ves.  140;  Kekewich  v.  qnent  aecision:    "I  take  the  law  of 

anning,  1  De  Qez  M.  k  Q.  176,  190;  tliia  conrt  to  be  well  settled,  that  in 

Dickinson  v.  Barrell,  L.  R.  1  Eq.  337»  order  to  render  a  voluntary  settlement 

343.  valid  and  effectual,  the  settlor  must 

'  Parker  v.  Taswell,  2  De  Gez  &  J.  have  done  everything  which,  accord- 

659.  ing  to  the  nature  of    the    property 

'  It  seems  appropriate,  in  order  to  il-  oomprised  in  the  settlement,  was  ne- 
Instrate  this  general  doctrine,  of  which  cessary  to  be  done,  in  order  to  trans- 
all  the  decided  cases  are  mere  applica-  fer  the  property  and  render  the  set- 
tions,  to  quote  the  language  of  a  few  tlement  binding  upon  him.  He  may, 
leading  and  modem  cases  in  which  of  course,  do  this  by  actually  trans* 
the  sTioject  was  fully  examined  and  ferring  the  property  to  the  persons 
the  conclusions  accurately  stated.  In  for  whom  he  intends  to  provide,  and 
Milroy  V.  Lord,  4  DeGez,  F.  &  J.  264,  the  provision  will  then  oe  effectual^ 
274|   Turner,  L.  J.,  thus  formulated  and  it  will  be  equally  effeotoal  if  kft 
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render  the  voluntary  trust  valid  and  effectual,  the  party 
creating  it,  either  by  direct  transfer  or  by  declaration. 


tnuisfen  the  property  to  a  tnutee  for  meaning.  The  cases  in  which  ^hm 
the  parposes  of  the  settlement,  or  de-  qaestion  has  arisen  are  nearly  all 
dares  that  he  himself  holds  it  in  trust    cases  in  which  a  man,  by  docmnents 


iag  or  by  parol;  but  in  order  to  reu«    v.  Malleson,  Lb  R.   10  £q.  476,    mnd 

der  the  settlement   binding,   one  or    Richardson  v.    Richardson,  Lw    R^    S 

other  of  these  modes  must,  as  I  under-    Eq.  686.     "The  true  distincti<Mi.  aip- 

stand  the  law  of  this  court,  be  re-    pears  to  me  to  be  plain,  and  beyona 

sorted  to,  for  there  is  no  equity  in  this    dispute;  for  a  man  to  make  himwrff 

court  to   perfect  an  imperfect  gift,    a  trustee  there  must  be  an  expreaaion 

The  eases,  I  think,  go  further,  to  this    of  intenUon  to  become  a  tntaUet  whereaa 

extent,  that  if  the  settlement  is  in-    words  of  present  gift  show  an  intaa- 

tended  to  be  effectuated  by  one  of    tion  to  give  over  property  to  another, 

these  modes  to  which  I  have  referred,    and  not  retain  it  in  the  donor*  own 

the  court  will  not  give  effect  to  it  bv    hands  for  any  purpoee,  fidnoiaiy  or 

applying  another  of  those  modes.    If    otherwise."    He  then  quotes  and  a;p- 

it  IS  intended  to  take  effect  by  trans-    proves  the  language  cited  above  fironi 

fer,  the  court  will  not  hold  the  in-    Milroy  v.  Lor£     *'If  the  dedaiooa  in 

tended  transfer  to  operate  as  a  decla-    Morgan  v.  Malleson  and  Richardson 

ration  of  trust,  for  then  svety  imperfect    v.  Richardson  were  right,  there  never 

instrument  would  be  mode  effectual    could  be  a  case  where  an  expression 

by  being    converted   into   a   perfect    of  present  gift  would  not  amount  to 

trust.    These  are  the  principles  by    an  effectual  declaration  of  trust,  whidi 

which  the  case  must  ue  tried."    In    would  be  carrying   the  doctrine  on 

Richards  v.  Delbridge,  L.  R.  18  Eq.    that  subject  too  ur.     It  appesrs  to 

11,  13,  Sir  George  Jessel,  M.  R.,  said:    me  that  these  cases  of  voluntary  gifts 

' '  The  principle  is  a  very  simple  one.  A-   should  not  be  confounded  with  another 

man  may  transfer  his  property  without    class  of  cases  in  which  words  of  present 

valuable  consideration  in  one  of  two    transfer  for  valuable  consideration  are 

ways:  he  may  either  do  such  acts  as    held  to  be  evidence  of  a  contract  which 

amount  in  law  to  a  conveyance  or  as-    the  court  will  enforce."    The  oase  of 

signinent  of  the  property,  and  thus    Kekewich  v.  Manning,  1  De  Gex,  M. 

completely  divest  nimself  of  the  legal    &  G.  176,  is  also  a  most  important  one, 

ownership,  in  which  case  the  person    and  contains  an  examination  of  nearly 

who  by  those  acts  acquires  the  prop-    all  the  previous  authorities.     See  also 

erty  takes  it  beneficially  or  on  trust,    Warriner  v.  Rogers,  L.  R.  16  Eq.  340; 

as  the  case  may  be;  or  the  legal  owner    Heartley  v.  Nicholson,  L.  R^  19  Eq. 

of  the  property  may,  by  one  or  other    233;  Jones  v.  Lock,  Lb  R.   1  Ch.  25. 

of  the  moaes  recoffnized  as  amounting    The  decisions  of  Pase  Wood,  V.  G., 

to  a  valid  declaration  of  trust,  consti-    in  Richardson  v.  Richardson,  Ia.  R.  3 

tute  himself  a  trustee,  and  without    "Eq,  686,  and  of  Lord  Romilly,  M.  R, 

an  actual  transfer  of  the  legal  title    in  Morgan  v.  Malleson,  L.  R.  10  Eq. 

may  so  deal  with  the  property  as  to    475,  have  been  greatly  shaken,  even 

deprive  himself  of  its  legal  ownership,     if  not  entirely  overruled,  by  the  snh- 

and  declare  that  he  will  hold  it  from    sequent  cases  cited  above  in  the  six- 

that  time  forward  on  trust  for  the    teenth,    eighteenth,    and    nineteenth 

other  person.     It  is  true,  he  need  not    volumes  of  Equity  Cases;    but  they 

use  the  words,    '  I  declare  myself  a    are  approved  in  the  still  more  recent 

trustee,'  but  be  must  do  something    case  of  Baddeley  v.  Baddeley,  L.  R.  9 

which  is  equivalent  to  it,  and  use  ex-    Ch.  Div.  113. 

pressions  which  have  that  meaning;  In  the  recent  ease  of  Young  t. 
for  however  anxious  the  court  may  be  Young,  80  N.  Y.  422, 436,  36  Am.  &pb 
to  carry  out  a  man's  intention,  it  is  634,  the  subject  was  examined  in  an  ex- 
not  at  liberty  to  construe  words  other-  haustive  manner  by  Rapallo,  J.  I  quote 
wise  than  according  to  their  proper    his  very  instructive    opinion:    "The 
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must  have  done  everything  which,  according  to  the  na- 
ture of  the  property  comprised  in  it,  was  neceQsary  to  be 

only  qaeation  remaining  fa,  whether  a  nani»  or  a  settlement,  howerer  mert« 

Talid  declaration  of  trust  is  made  oat.  torions  may  be  the  consideration,  and 

•  •  •  .    The  difficulty  in  establishing  although  the  beneficiaries  stand  in  the 

snoh  a  trust  is,  that  the  donor  did  relation  of  a  wife  or  child:  Holloway 

not  undertake  or  attempt  to  oreate  it,  ▼.  Headington,  8  Sim.  325;  Jeffervs  t. 

tmt  to  vest  the  property  directly  in  Jefferys,  1  Craig  ft  P.  188, 141.    These 

the  donees.    He  simply  signed  a  paper  positions  are  sustained  by  many  au* 

certifying  that  the  bonds  belonged  to  thorities.   To  oreate  a  trust,  the  acts  or 

his  sons.    He  did  not  declare  that  he  words  relied  upon  must  be  uneauivo- 

held  them  in  trust  for  the  donees,  but  oal,  implying  that  the  person  holds  the 

that  they  owned  them,  subject  to  the  property  as  trustee  for  another:  Mar* 

resenration,  and  were  at  his  death  to  tiuT.  Funk,  76  N.  Y.  184;  81  Am.  Rep. 

have  them  absolutely.    If  this  instm-  446.    Though  it  is  not  necessary  that 

ment  had  been  founded  upon  a  vain*  the  declaration  of  trust  be  in  terms  ez* 

able  consideration,  equity  mi^ht  have  plioit,  the  donor  must  have  evinced, 

interfered  and  effectuated  its  intent  by  oy  acts  which    admit   of   no   other 

compelling  the  execution  of  a  declara-  interpretation,  that  such  legal  right 

tionof  trust,  or  by  ohsjving  the  bonds,  as  he  retains  is  held  by  him  as  trns* 

while  in  his  hands,  with  a  trust  in  fa-  tee  for  the  donee:  Heartley  v.  Nich* 

vor  of  the  equitable  owner:  Day  v.  oIbou,  Ia   R.    19  Eq.   233;  Richards 

Roth,  18  K.  Y.  44&    But  it  is  weU  set*  v.  Delbridge,  L.  R.  18  Eq.  11.    The 

tied  that  equit^r  will  not  interpose  to  settlor  must  transfer  the  property  to  a 

perfect  a  defective  gift,  or  voluntary  trustee,  or  declare  that  beholds  it  him* 

settlement    made  without  considers*  self  in  trust:  Milroy  v.  Lord,  4  De  Gez, 

tion.  If  legally  made,  it  will  be  upheld,  F.  k  J.  264.    In  cases  of  voluntary  set* 

but  it  must  stand  as  made,  or  not  at  alL  lements  or  gifts,  the  court  will  not  im* 

When,  therefore,  it  is  found  that  the  pute  a  trust,  where  a  trust  was  not  in 

gift  which  the  deceased  attempted  to  fact  the  thing  contemplated 

miJLe  fiuled  to  take  effect  for  want  of  The  words  of  the  donor  in  the  present 
delivery  or  of  a  sufficient  transfer,  case  are,  that  the  bonds  are  owned  by 
and  it  is  sought  to  supply  this  defect  the  donees,  but  that  the  interest  to  ao* 
and  carry  out  the  intent  of  the  donor  orue  theron  is  owned  and  reserved  by 
by  declaring  a  trust  which  he  did  not  the  donor  for  so  long  as  he  shall  live^ 
himself  declare,  we  are  encountered  and  at  his  death  they  belong  abso* 
by  the  rule  above  referred  to  [citing  lately  to  the  donees.    No  intention  is 
many  cases].    It  is  established  as  un*  here  expressed  to  hold  any  legal  title 
questionable  law  that  a  court  of  equity  to  the  bonds  in  trust  for  the  donees, 
cannot,  by  its  authority,  render  that  Whatever  interest  was  intended  to  be 
sift  perfect  which  the  donor  has  left  vested    in  them  was    transferred  to 
imperfect,  and  cannot  convert  an  im*  them  directly,  subject  to  the  reserva- 
perfect  gift  into  a  declaration  of  trust  tion  in  favor  of  the  donor  daring  his 
merely  on  account  of  that  imperfec*  life,  and  free  from  that  reservation  at 
tion:  Heartley  v.  Nicholson,  L.  R.  19  his  death.     Nothing  was  reserved  to 
Eq.  233.     It  has,  in  some  cases,  been  the  donor  to  be  held,  in  trust  or  other- 
attempted  to  establish  an  exception  in  wise,  except  his  right  to  the  accruing 
in  favor  of  a  wife  and  children,  on  the  interest  which  should  become  payable 
ground  that  the  moral  obligation  of  during  his  life.     It  could  only  be  by 
the  donor  to  provide  for  them  consti-  reforming  or  supplementing  the  lan- 
tuted  what  was  called  a  meritorious  guage    used    that  a    trust  could    be 
consideration  for  the  gift;  but  Judge  created,  and  this  will  not  be  done  in 
Story  says  the  doctrine  seems  now  to  case  of  a  voluntary  settlement  without 
be  overthrown  (Eq.   Jur.,   sees  433,  consideration.     [Mr.  Justice   Rapallo 
987),  and  that  the  general  principle  is  then  reviews  the  two  esses  of  Richard- 
established  that  in  no  case  whatever  son  v.    Richardson  and    Morgan  v. 
will  courts  of  equity  interefere  in  fa-  Malleson,   suprcif  and    declares   that 
▼or  of  mere  volunteers,  whether  it  be  they  have  been  overruled.]    In  Moore 
upon  a  voluntary  contract,  or  a  cove-  t.  Moore,  43  I*  J.  Ch.,  N.  S«,  6289 
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done  in  order  to  transfer  the  property  and  render  the 
transaction  binding  upon  hiin.    A  person  holding  prop- 

Hall,  V.  0.,  tayt:  '  I  think  it  very  im«    tnally  poBsesaed  by  the  eetlmi  qme  inult 
portaut,  indeed,  to  Iceep  a  dear  and    nor  is  it  even  essential  that  the  latter 
definite  distinction  between  these  eases    should  even  be  informed  of  the  trntt.* 
of  imperfect  gifts  and  cases  of  declara-    In  Estate  of  Webb,  49  Oal.  541»  545, 
tionsof  tmst,  and  that  we  should  not    Crockett,  J.,  said:     *'In  snch  cases 
extend  beyond  what  the  authorities    the  point  to  be  determined  la,  whether 
have  already  established  the  doctrine    the  trust  has  been  perfectlv  created,  — 
of  declarations  of  trust,  so  as  to  sup-    that  is  to  say,  whether  the  title  has 
plement  what  would  otherwiM  be  mere    passed  and  the  trust  been  declared,  — 
imperfect  gifts.'    If  the  settlement  is    and  the  trust  being  executed,  nothing 
intended  to  be  eflfoctuated  by  gift,  the    remains  for  the  court  but  to  enforce  it. 
court  will  not  giro  it  efiect  by  constru-    In  discussing  this  question,  the  court 
inff  it  as  a  trust.    If  it  is  intended  to    say  in  Stone  v.  Hackett,  12  Gray,  227: 
take  effect  by  transfer,  the  court  will    'It  is  certainly  true  that  a  court  of 
not  hold  the  intended  transfer  to  op-    equity  will  lena  no  assistance  towsrJ 
erate  as  a  declaration  of  trust,  for  then    perfecting  a   volnntary   contract   or 
every  imperfect  instrument  would  be    agreement    for    the   creation    of    s 
made  effectual  by  being  converted  in-    trust,    nor  regard  it  as  binding,  se 
to  aperfect  trust.    The  case  of  Martin    lon^  as  it  remains  ezecntory.    Bat 
▼.   Funk,  and  kindred  cases,  cannot    it    is    equally    true    that  if   such  a 
aid  the  respondent.    In  all  those  cases    contract  be  executed  by  a  convey- 
there  was  an  express  declaration  of    ance  of    property  in  trusty  so  that 
trust.     In  the  one  named,  the  donor    nothing  remains  to  be  done  by  the 
delivered  the  money  to  the  bank,  tak«    srantor  or  donor  to  complete  the  traos- 
lag  back  its  obligation  to  herself  m  the    ler  of  title,  the  relation  of  trustee  and 
ekarader  qf  tnutee  for  the  dooee,  thus    CMtui  qw  tmut  is  deemed  to  be  estab- 
parting  with  all  beneficial  interest  in    lished,  and  the  equitable  rights  aiid 
the  fund,  and  having  the  legal  title    interests  arising  out  of  the  conveyance, 
vested  in  herin  the  character  of  trustee    thouffh  made  without  oonsideratioa, 
only.     No  interposition  on  the  part  of    will  be  enforced  in  chancery.'  .... 
the  court  was  necessary  to  confer  that    This  was  not  an  executed  trust,  bat, 
character  upon  her;  nor  was  it  neces-    at  most,  nothing  more  than  a  volon- 
sary,  b}'  construction  or  otherwise,  to    tary  executory  agreement  to  create 
change  or  supplement  the  actual  trans*    a  trust  in/tUuro,  and  such  agreements 
action.**  In  Martin  v.  Funk,  75  N.  Y.    cannot  be  enforced  in  equiUr." 
134,  137,  31  Am.  Rep.  446»  Church,        In  Bond  v.  Bunting,  78  Fa.  St  210, 
C.   J.»   thus  sums  up    the  doctrine:    an  opinion  by  Hare,  J.,  contains  a  val- 
**  It  is  clear  that  a  person  tuiiuris,  act-    uable  discussion  of  the  doctrine,  but 
ing  freely  and  with  fall  knowledge,  has    his  conolosions  are  somewhat  broader 
the  power  to  make  a  voluntary  gift  of    than  seems  to  be  sustained  by  ths 
the  whole  or  any  part  of  his  property,     course  of  recent  authority:  Bllisonv. 
while  it  is  well  settled  that  a  mere  in-    Ellison,  6  Ves.  656;  1  Lead.  Gas.  Eq., 
tention,  whether  expressed  or  not,  is    4th  Am.  ed.,  382,  3iB9,  415;  Pnlvertoft 
not  sufficient,  and  a  voluntary  promise    ▼.   Pnlvertoft,  18  Vea  84;   Ex  parte 
to  make  a  gift  is  futdum  padum^  and    Pye,  18  Ves.  140;  Antrobus  ▼.  Smith, 
of  no  binding  force.     The  act  consti*    12  Ves.  39;  Edwards  v.  Jones,  1  Mylne 
tutinff  the  transfer  must  be  consum*    &  C.   226;    Fortescue  ▼.   Bamett,  3 
mat-ea,  and  not  remain  incomplete,  or    Mylne  k  K.  36;  Colman  ▼.  Sarrel,  8 
rest  in  mere  intention;  and  this  is  the    Brown  Ch.  12;  1  Ves.  60;  Blakely  t. 
rule,  whether  the  gift  is  by  delivery    Brady,  2  Dru.  k  Walsh,  311;  Wheat- 
only,  or  by  the  creation  of  a  trust  in  a    ley  v.  Purr,  1  Keen,  551;  Colyear  v. 
third  person,  or  in  creating  the  donor    Lady  Mulsrave,  2  Keen,  81;  Godwlr. 
himself  a  trustee.     Enough  must  be    Webb,  2  £een,  99;  Holloway  t.  Head- 
done  to  pass  the  title,  although  when    ington,  8  Sim.  324;  Beataon  v.  Beat* 
a  trust  is  declared,  whether  in  a  third    son,  12  Sim.  281,  294;  Searle  v.  Lav, 
person  or  in  the  donor,  it  is  not  essen«     15  Sim.  95;  Dillon  v.  Coppin.  4  Myloe 
tial  that  the  property  should  be  ac-    &  C.  647;  Jefferys  v.  Jefferys,  1  Craig 
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erty,  real  or  personal,  and  intending  to  make  a  voluntary 
disposition  thereof  for  the  benefit  of  another,  may  do  so 
in  either  one  of  three  modes:  1.  He  may  make  a  simple 
conveyance  or  assignment  of  it  directly  to  the  donee,  so 
as  to  vest  in  the  latter  whatever  interest  and  title  the 
donor  has,  without  the  intervention  of  any  trust ;  2.  He 
may  make  a  transfer  of  it  to  a  third  person  upon  trusts 

ft  p.  138;  Bayley  ▼.  Bouloott,  4  Russ.  60,   02;  Vreeland  v.   Van  Horn,   17 

345;  Farqnharaon  v.  Cave,  1  Coll.  C.  C.  N.  J.  £q.  137,  139;  Carhart's  Appeal, 

356;  Meek  ▼.  Kettlewell,  1  Hare,  464;  78  Pa.  St.  100,  119;  Trough's  Estate, 

I  PhilL  Oh.  342;  Paterson  ▼.  Mnrpby,  75  Pa.  St.  115;  Zimmerman  v.  Streeper, 

II  Hare,  88;  Ward  v.  Aadland,  8  75  Pa.  St  147;  Dellinger's  Appeal,  71 
BeaT.  201;  James  ▼.  Bydder,  4  Bear.  Pa.  St.  425;  Crawford's  Appeal,  61  Pa. 
600;  JDening  y.  Ware,  22  Beav.  184;  St.  52;  100  Am.  Deo.  609;  Priugle  v. 
Bridge  t.  Bridge,  16  Beav.  315,  327;  Pringle,  59  Pa.  Si.  281;  Bitter's  Ap- 
Beech  ▼.  Keep,  18  Bear.  285;  Donald-  peal,  59  Pa.  St.  9;  Cressman's  Appeal, 
son  T.  Donaldson,  Kay,  711;  Voyle  ▼.  42  Pa.  St.  147;  82  Am.  Dec.  498;  Lods- 
Hngbes,  2  Smale  &  O.  18;  Airey  t.  dale's  Estate,  29  Pa.  St  407:  Dennison 
Hall,  3  Smale  &  G.  315;  Parnell  ▼.  t.  Goehring,  7  Pa.  St  175,  178;  47 
Hingston,  3  Smale  k  G.  337;  In  re  Am.  Dec.  &5;  Jones  ▼.  Obenchain,  10 
Patterson's  Estate,  4  De  Gez,  J.  ft  &  Gratt  259;  Dunbar  ▼.  Woodcock,  10 
422;  In  re  Way's  Trust,  2  De  Gex,  J.  Leigh,  628;  Reed  ▼.  Vannorsdale,  2 
&  &  365;  Dillwyn  ▼.  Llewelyn,  4  De  Leigh,  569;  Taylor  ▼.  Henry,  48  Md. 
Gex,  F.  k  J.  517;  Crouch  ▼.  Waller,  550;  30  Am.  Rep.  486;  Cox  v.  Hill,  6 
4  De  Gex  k  J.  302;  Scales  v.  Maude,  Md.  274;  McNnlty  v.  Cooper,  3  Gill 
6  De  Gex,  M.  k  G.  43;  Lister  ▼.  Hodff-  k  J.  214;  Tolar  v.  Tolar,  1  Dev.  £q. 
son,  L.  R.  4  Eq.  30:  Baddeley  ▼.  Bad*  460;  18  Am.  Dec.  598;  Dawson  v. 
deley,  L.  It  9  Ch.  Dir.  113;  Neves  ▼.  Dawson,  1  Dot.  Eq.  93,  400;  18  Am. 
Scott,  9  How.  196;  Adams  v.  Adams,  Deo.  573;  Andrews  v.  Hobson,  23  Ala. 
21  Wall.  185;  Blaochard  ▼.  Sheldon,  219;  Pinckard  v.  Pinckard,  23  Ala. 
43  Vt  512;  Daris  ▼.  Ney,  125  Mass.  649;  Crompton  ▼.  Vesser,  19  Ala.  259; 
590;  28  Am.  Rep.  272;  Hunt  v.  Hunt»  Evans  v.  Battle,  19  Ala.  398;  Lane  v. 
119  Mass.  474;  Clark  v.  Clark,  108  Ewing,  31  Mo.  75;  77  Am.  Dec  6.32; 
Mass.  522;  Brabrook  ▼.  Five  Cent  Henderson  v.  Henderson,  21  Mo.  379; 
Sav.  Bank,  104  Mass.  228;  6  Am.  Rep.  Otis  v.  Beckwith,  49  III.  121,  128:  01- 
222;  Wason  v.  Colbnm,  99  Mass.  342;  ney  v.  Howe,  89  III.  556;  31  Am.  Rep. 
Sherwood  v.  Andrews,  2  Allen,  79,  105;  Clarke  v.  Lott»  11  111.  105;  Hna- 
81;  Stone  ▼.  Hackett,  12  Gray,  227;  ton  v.  Markley,  49  Iowa,  162;  Wyble 
Ray  V.  Simmons,  11  R.  L  266;  23  Am.  v.  MoPheters,  52  Ind.  393.  [See  al>o 
Rep.  447;  Taylor  v.  Staples,  8  R.  L  Breton  v.  Woolven,  17  Ch.  Div.  418; 
170,  176;  5  Am.  Rep.  558;  Stone  ▼.  Allen  ▼.  Withrow,  110  U.  S.  130;  Mil- 
King,  7  R.  L  358;  84  Am.  Deo.  557;  ler  v.  Clark,  40  Fed.  Rep.  15;  Willis 
Minor  v.  Rogers,  40  Conn.  512;  16  v.  Smyth,  91  N.  Y.  297;  Van  Colt  v. 
Am.  Rep.  69;  Trow  v.  Shannon,  78  Prentice,  104  N.  Y.  52;  Beaver  v. 
N.  Y.  446;  Curry  v.  Powers,  70  N.  Y.  Beaver,  117  N.  Y.  421;  15  Am.  St. 
212,219;  26  Am.  Rep.  577;  Wright  v.  Rep.  531;  Bartlett  v.  Remington,  59 
Miller,  8  N.  Y.  9;  59  Am.  Dec  438;  N.  H.  364;  Sargent  v.  Baldwin.  60  Vu 
Hunter  V.  Hunter,  19  Barb.  631;  Gil-  17;  Keyes  v.  Carlton,  141  Mass.  49; 
Christ  V.  Stevenson,  9  Barb.  9;  Acker  55  Am.  Rep.  446;  Wittingham  v. 
V.  Phoenix,  4  Paige,  305;  Hayes  v.  Lighthipe,  46  N.  J.  Ea.  429;  Titche- 
Kershow,  1  Sand.  Ch.  258,  261;  Bnnn  neTl  v.  Jackson,  26  W.  Va.  460;  Wim- 
V.  Winthrop,  1  Johns.  Ch.  329,  337;  bish  v.  Montgomety  etc.  Ass'n,  69  Ala. 
Sonverbye  v.  Arden,  1  Johns.  Ch.  240;  575;  Cotton  v.  Graham,  84  Ky.  672; 
Mintnrn  v.  Seymour,  4  Johns.  Ch.  Flanders  v.  Blandy,  45  Ohio  St.  108; 
497;  Ownes  v.  Ownes,  23  N.  J.  Eq.  Hellman  v.  McWUliams.  70  Cal.  449.] 
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declared  in  favor  of  the  donee;  8.  He  may  retain  the 
title,  and  declare  himself  a  trustee  for  the  donee,  and 
thus  clothe  the  donee  with  the  beneficial  estate.  la 
either  of  these  modes,  if  the  transaction  is  imperfect 
and  executory,  equity  will  not  aid  nor  enforce  it;  and  if 
the  intention  of  the  party  is  to  adopt  one  of  the  methods, 
a  court  of  equity  will  not  resort  to  either  of  the  other 
methods  for  the  purpose  of  carrying  it  into  effect. 
Y/henever  the  party  intends  to  make  a  transfer  directly 
to  the  donee,  he  must  do  all  that  is  necessary  according 
to  the  nature  of  the  property,  to  pass  and  vest  the  title, 
by  valid  conveyance  in  case  of  real  property,  and  by  valid 
assignment  in  case  of  personal  property,  and  generally 
accompanied  by  an  actual  delivery  of  chattels  and  things 
in  action  where  the  donor  is  the  legal  owner.  Where  the 
donor  shows  an  intention  to  adopt  this  first  method,  and 
thus  to  Test  the  property  directly  in  the  donee,  and  the 
act  of  donation  is  simply  an  assignment  of  any  form,  hut 
is  imperfect  so  that  it  does  not  pass  the  title,  a  court  of 
equity  will  not  treat  it  as  a  declaration  of  trust  constitut- 
ing the  donor  himself  a  trustee  for  the  donee;  an  imper- 
fect voluntary  assignment  will  not  be  regarded  in  equity 
as  an  agreement  to  assign  for  the  purpose  of  raising  a 
trust.  If  the  donor  adopts  the  second  or  third  mode,  he 
need  not  use  any  technical  words,  or  language  in  express 
terms  creating  or  declaring  a  trust,  but  he  must  employ 
language  which  shows  unequivocally  an  intention  on  his 
part  to  create  a  trust  in  a  third  person  or  to  declare  a 
trust  in  himself.  It  is  not  essential,  however,  that  the 
donor  should  part  with  the  possession  in  the  cases  where 
he  thus  creates  or  declares  a  trust.  These  conclusions 
are  suBtained  by  the  decided  weight  of  authority,  and 
must  be  regarded  as  the  settled  rules  of  equity  jurispru- 
dence upon  the  subject.  The  general  doctrine  which  has 
been  thus  explained  may  find  its  application  under  two 
different  conditions  of  fact:  1.  Where  the  donor  is  the 
absolute  owner  of  the  property,  holding  the  legal  and 
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equitable  title  thereof;  2.  Where  the  donor  is  only  the 
equitable  owner,  holding  only  the  equitable  estate,  the 
legal  title  being  vested  in  some  third  person  as  his  trus- 
tee.     These  two  conditions  will  be  examined  separately. 

§  998.    Donor  the  Legal  Owner. — The  foregoing  gen- 
eral conclusions  determine  all  particular  questions  which 
can  arise  under  this  condition  of  fact.    If  the  donor  makes 
a  complete  conveyance  of  real  property  or  assignment  of 
personal  property  sufficient  to  vest  the  legal  title  in  the 
donee;  or  if  he  completely  conveys  or  assigns  the  property 
to  a  trustee'  upon  trusts  effectually  created  on  behalf  of 
the  donee;  or  if  he  retains  the  legal  title,  but  effectually 
declares   himself  a  trustee  for  the  donee,  thus  clothing 
the  donee  with  all  of  the  bene 6 ci^  estate,  —  then,  in  each 
of  these  instances,  the  gift  is  valid  although  voluntary; 
the  donee's  rights  are  perfect,  and  equity  will  enforce 
them  against  the  donor,  and  all  persons  claiming  under 
him  as  volunteers.^     Where  the  donor  has  the  legal  title, 

^  The  praoiical  qnestion  always  it,  lived.  A  then  indorted  the  notes  as  fol- 

whether  the  conveyance  or  assignment  lows:  "  I  beqneath,  —  pay  the  within 

ts  sufficient  to  pass  the  legal  title;  or  contents  to  B,  or  his  order,  at  my 

whether  a  ttUBthaabeen  effectually  ore-  death."    A  retained  possession  of  the 

ated  or  declared.     While  no  particn*  notes  nntil  his  death,  a  few  months 

lar  express  words  are  necessary  either  afterwards.     Held,    that  B   had  ob* 

to  create  a  trost  in  third  persons,  or  tained  no  rights  whatever  in  the  notes, 

to  declare  the  donor  a  tmstee,  some  This  case  is  a  good  illnstration  of  an 

words    nneqnivosally   showins    such  attempted  assignment  which  fails  to 

intent  are    indispensable.      A   mere  pass  the  legal  tiUe.   In  Milroy  v.  Lord, 

imperfect  assignment,  without  words  4  De  Gex,  F.  &  J.  264,  A  owned  fifty 

indicating  an  intent  to  create  a  trust  shares  of  stock  of  a  bank,  which  stood 

or  to  declare  the  donor  a  trustee,  can-  upon  the  books  of  the  bank  in  his  name, 

not  be  construed  as  a  declaration  of  By  the  charter  of  the  bank  its  shares 

trust,  so  as  to  raise  a  trust  in  the  were  transferable  only  by  entry  made 

donee's  favor,  which  equity  may  en-  in  the  transfer-books  of  the  corporation, 

force.    Where  the  subject-matter  is  A  executed  a  voluntary  deed,  by  which 

personal  property,  a  parol  declaration  he  purported  to  assign  these  shares  to 

of  trusty  if  otherwise  sufficient,  is  ef-  B,  in  trust  for  the  plaintiff,  C,  but  no 

fectual:    See  the  oases  cited  in  the  transfer  was  made  upon  the  bank's 

last  note,  and  especially  the  quota-  books.    Held,  that,  as  the  assignment 

tions.   I  sdd  the  facts  of  a  few  instruct-  was  incomplete   and   inoperative   to 

ive  cases  by  way  of  illustration.  pass  the  legal  title  to  the  trustee,  B, 

In  Mitchell  v.  Smith,  in  re  Patter-  no  trust  was  effectually  created  in  C's 

son's  Estate,  4  De  Gkx,  J.  ft  S.  422,  A,  favor;  and  also,  since  the  plain  inten- 

the  payee  of  certain  promissory  notes,  tion  was  to  vest  the  trust  in  B,  aud 

brought  them  to  his  nephew,  B,  and  not  to  constitute  the  donor  a  trustee, 

said,   "I  give  you  these  notes,"  and  the   assignment   could   not  be    con* 

added  that  B  should  have  them  at  strued  as  a  declaration  of  trust  bind- 

A's  deatih,  but  the  latter  would  like  ing  the  shares  in  the  donor's  hands, 

to  ba  flOMter  of  them  as  long  as  ho  In  Scales  v.  Mauds^  S  De  Gez,  M.  ft  G* 
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and  the  property  is  of  such  a  nature  that  a  logal  estate 
can  be  transferred. — that  is,  is  land,  chattels,  mocej)  and 


43,  a  mortgagee  had  written  yarioua  indorsed  by  IB.,  and  tbere  waa  no 
letters  to  the  mortgagor    abont  the  dence  of  any  delivery  of  the  notes  by 
mortgage,  in  which  be  said:  *'  I  now  E.  to  R.    Page  Wood,  V.  GL,    held 
give  this  gift  to  become  due  at  my  that    although   the   aaaignment    did 
death,  anoonnected  with  my  will ";  "  I  not  operate  a$  such  to  pass  the  legal 
hereby  request  my  executors  to  cancel  title  to  the  notes,  still  it  operated  as  a 
the  mortgage  deea  ";  *'  I  again  direct  declaration  of  trust  by  E.  in  R.'8  fa^or, 
and  promise  that  my  executors  shall  and  R.  thereby  became  entitled  to  tha 
com{Hy  with  my  former  request;  that  notes.     In  Morgan  v.  Malleson,  Lb  R. 
is,  to  cancel  all  deeds  and  papers  I  may  10  £q.  475,  S.,  the  owner  of  a  certaiu 
have  chargeable  on  the  R.  estate, "etc,  India  bond,  signed  the  following  vol* 
Held,  that  these  expressions  did  not  untary  instrument  and  delivered  it  to 
constitute  a  viJid  gift  nor  operate  as  M.,  but  did  not  deliver  the  bond  it- 
a  declaration  of  trust.     In  his  opinion  self:  '*  I  hereby  give  and  make  over  to 
Lord  Cran worth  said:  '*  Mere  declara-  M.  an  India  bond,  value  one  tboe- 
tion  of  trust  by  the  owner  of   prop*  sand  pounds."    On  the  death  of  &, 
erty,  in  favor  of  a  volunteer,  is   in-  a  contest  arose  between  M.  and  the 
operative,  and  this  court  will  not  in-  executors  of   S.,   and  Lord  Romilly 
terfere  in  such  a  case."     This  broad  held  that  the  assignment  was  operative 
dictum  is  clearly  erroneous,  for  a  mere  as  an  effectual  declaration  of  trust  in 
declaration  of  trust    by   the  owner,  M.'s  favor,  and  he  was  entitled  to  tha 
in  favor  of  a  volunteer,  if  effectually  bond.    The  judge  said  that  the  assign- 
made,   is    operative.     In  the    subae-  ment  was  equivalent  to  the  words  *'I 
quent  case   of 'Jones  v.  Lock,  Lord  undertake  to  hold  the  bond  for  you." 
Oranworth  frankly  admitted  his  mis-  These  two  cases  have  been  severely 
take.     In  Jones  v.  Lock,  L.  R.  1  Ch.  criticised  both  in  England  and  in  this 
25,  28,  a  father  put  a  check  into  the  country;  they  must  be  regarded  as 
hand  of  his  infant  son,  and  said,  **  I  contrary  to  the  doctrine  settled  by 
give  this  to  baby  for  himself,"  and  the  weight  of  authority,  and  as  vir^ 
then  took  it  back  and  put  it  away,  tually   overruled.      In    Warriner   v. 
He  also  expressed    the  intention  of  Rogers,  Ia  R.  16  Eq.  840^  a  wealtiby 
giving  the  amount  of  it  to  his  son.  lady  gave  her  servant^  the  plaintiff  a 
Shortly  afterwards  the  father  died,  box,  which  she  locked  and  banded  to 
and  the  check  was  found  among  his  him,  saying  that  it  would  be  of  sarvios 
papers.     Held,  that  there  was  no  valid  to  him,  but  that  it  must  not  be  opened 
gift,  and  no  declaration  of  trust  con-  until  after  her  death,  and  she  retained 
stituting  the  donor  a  trustee.    Lopd  the  kev.    At  her  death  the  box  was 
Oranworth    said    that  the  owner    of  opened,  and  in  it  was  found  a  writing 
property  may  by   a    declaration    of  signed  by  the  lady,  addreaied  to  the 
trust  constitute  himself  a  trustee  on  plaintiff,  statins  that  the  contents  of 
behalf  of  a  volunteer,  and  that  a  parol  the  box  were  a  deed  of  gift  of  eertsia 
declaration  of  trust  of  personalty  may  real    and   personal   estate    specified. 
be  valid  in  such  a  case.     When  there  The  box  also  contained  certain  titis 
has  been  a  declaration  of  trust,  it  will  deeds  of  real  property,  but  no  deed  to 
be  enforced  even  in  favor  of  volun-  the  plaintiff,  and  no  instrument  of  any 
teers;  but  an  imperfect  gift  cannot  sort  purporting  to  assign  property  to 
be  enforced.     In  Richardson  ▼.  Rich-  him,  further  than  the  first-mentioned 
ardson,  L.  R  3  Eq.  686,  £.,  by  a  vol-  writing.  There  was  also  another  paper 
untary  deed,  assigned  certain  specific  left  by  the  deceased,  to  the  effect  tost 
property,  and  "all  other  the  personal  the  deeds  were  to  be  siven  to  the 
estate,  whatsoever  and  wheresoever,"  plainti£    Held,  that  all  tiiese  writings 
of  the  assignor  to  R.  absolutely.     At  did  not  constitute  a  valid  dedaratioa 
the  date  of  the  assignment,  B.  was  of  trust  in  plaintiff's  favor.     Baoos, 
owner  of   certain  promissory  notes.  V.  O.,  in  his  opinion  strongly  dif- 
These  were  not  mentioned  in  the  as-  sented  from  the  two  last-mentioned 
signment.     On  R's  death  these  notes  oases.    In  Richards  v.  Delbridge,  L.  B> 
were  found  in  his  possession,  but  not  18  Eq.  11,  D.,  who  owned  leasehold 
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some  species  of  things  in  action,  —  an  imperfect  convey, 
ance  or  assignment,  which  does  not  pass  the  legal  title, 

premises  and  a  stock  in  trade,  pur-  tiff,  and  dothing  the  plaintiff  with  th« 
ported  to  make  a  voluntary  transfer  or  beneticial  ownership  of    the   money; 
gift  of  the  whole  to  his  grandson,  E.,  that  the  donor's  retention  of  the  pass- 
by  means  of  the  following  memoran-  book  was  not  inconsistent  with  her 
Uum,  which  he  wrote  npon  the  lease  position  as  a  trustee,  and  that  notice 
«.nd    signed:     "This    deed,    and    all  to  the  cf^^ut  guc  <rtM^  was  not  necessary 
thereto  belonging,  I  give  to  K  from  in  order  to  constitute  a  valid  trust: 
this  time  forth,  with  all  the  stock  in  See  extract  from  the  able  opinion  of 
trade."    The  lease  with  the  memoran-  Church,  C.  J.,  in  the  preceding  note* 
dam  was  then  delivered  to  E/s  mother,  In  Minor  v.  Rogers,  40  Conn.  512,  16 
«.nd  the  donor  soon  afterwards  died.  Am.  Kep.  69,  and  Ray  ▼.  Simmons, 
Held,  that  there  was  no  valid  assign-  11  R.  I.  266,  23  Am.  Rep.  447,  the 
ment  so  as  to  constitute  a  perfected  facts    were    quite    similar,    and    the 
gift,    and   that    there  was    no  valid  trusts  were  upheld;  [also  in  Willis  v. 
<1eclaration  of  trust:    See  the  extract  Smyth,  91  N.  Y.  297.]    In  Young  ▼. 
from  the  opinion  of  Jessel,  M.  R.,  Youuk,  80  N.  Y.  422,   36  Am.  Rep. 
quoted    in    the  preceding    note.     In  634,  Young  placed   certain  bonds  in 
Heartley  v.  Nicholson,  L.  R.  19  Eq.  two    envelopes,   and  wrote    on  each 
233,  the  owner  of  a  share  in  a  coal  envelope  a  memorandum,  signed  by 
mine,  in  letters  and  by  a  brief  written  him,  that  a  specitied  number  of  the 
memorandum  indicated  his  intention  bonds  therein  belonged  to  his  son  W., 
to  give  the  share  to  the  plaintiff,  his  and  the  residue  to  his  son  J.,  but  that 
daughter,   and  some  of  the  writings  the  interest  to  become  due  thereon 
spoke  of  the  share  as  already  given,  was  "owned  and  reserved"  by  him- 
Nothing  was  done,  however,  sufficient  self  during  his  life,  and  that  at  his 
to  transfer  the  legal  title  to  the  share,  death    "  they  belong  absolutely  and 
Held,  that  these  expressions  of  gift,  or  entirely  to  W.  and  J.  and  their  heirs." 
of  an  intention  to  give,  did  not  amount  The  donor  showed  these  envelopes  and 
to  a  declaration  of  trust,  and  did  not  memoranda  to  the  wives  of  his  sons, 
constitute  the  father  a  trustee  of  the  and  made  statements  to  them  express- 
share    for  his    daughter.     Nothwith-  ing  his  intention  that  the  gift  was  to 
standing  these  criticisms,  the  supreme  be  complete  and  valid.     The   donor 
court   of    Pennsylvania,   in  Bond  v.  retained  possession  of  the  envelopes 
Bnnting,  78  Pa.  St.  210,  seem  to  have  and  contents  until  his  death,  about  a 
accepted  and  followed  the  decisions  in  year  afterwards.      Held,   that  there 
Richardson  v.  Richardson  and  Morgan  was  no  executed  and  valid  gift  passing 
V.  Malleson,  as  correct.  the  lesal  title,  and  no  valid  declara- 
In     Martin    v.    Funk,    76   N.   Y.  tion  of  trust  constituting  the  father  a 
134,   31    Am.    Rep.   446,   Mrs.   Susan  trustee  for  the  donees:  See  opinion  of 
B.   deposited    in    a    savings    bank  a  Rapallo,  J.,  quoted  in  previous  note, 
sum  of  money  belonging  to  her,  de-  In  Biitate  of  Webb,  49  Cal.  641,  a  per- 
daring  at  the  time  that  she  wanted  eon  had  written  a  letter  to  his  sister^ 
the  account  to  be  in  trust  for  the  in  which  he  promised  to  assign  some 
plaintiff.     The  account  was  so  entered  securities   to  her,  and  this  was  held 
in   the    Dooks    of    the  bank,   and    a  not  an  executed  gift  nor  a  valid  trust, 
pass-book  was  delivered  to  her,  con-  In  Taylor  v.  Henry,  48  Md.  550,  one 
taiuing  the  following:  *'  The  Citizens'  H.  deposited  in  a  bank  a  sum  of  money. 
Savings  Bank,  in  account  with  Susan  telonsing  to  himself,  to  the  credit  of 
Boone,  in  trust  for  Lillie  Willard,  five  himself  and  hib  sister  M.,  so  that  the 
hundred  dollars."    Mrs.  B.  retained  account  was  entered,  "H.,  M.,  and 
possession  of  the  pass-book,  and  the  the  survivor  of  them,  subject  to  the 
money  remained  in  the  bank  until  her  order  of  either,  received  $1,850."    A 
death.     Plaintiff  was  ignorant  of  the  short  time  after,  H.  drew  out  fifty'dol- 
deposit  until  after  the  donor *s  death,  lars,  and  died  in  about  a  month,  leaT* 
Held,  that  the  transaction  was  an  ef-  iug  the  eighteen  hundred  dollars  on 
fectual  declaration  of  trust,  constitut-  deposit.    Held,  that  since  H.  retained 
ing  the  donor  a  trustee  for  the  plain-  the  power   and   dominion  over    th« 
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will  not  be  aided  or  enforced  in  equity.     But  if  the  prop- 
erty is  not  of  such  a  nature  that  the  legal  title  can  be 
transferred,  then,  if  nothing  more  remains  to  be  done  or 
can  be  done  by  the  grantor  or  donor,  —  if,  as  far  as  he  is 
concerned,  the  conveyance  or  assignment  is  complete,  and 
he  has  done  all  that  is  necessary  to  be  done,  having  re- 
gard to  the  nature  of  the  property, — the  conveyance  or 
assignment  will  be  effectual  in  equity,  and  will  be  enforced 
on  behalf  of  the  donee.^    It  should  be  observed,  however, 
that  by  recent  statutes  nearly  all,  if  not  quite  all,  legal 
things  in  action  have  been  rendered  assignable  at  law,  so 
that  the  cases  in  which  the  last-mentioned  rule  can  apply 
have  been  very  much  limited. 

§  999.  Donor  the  Equitable  Owner.  —  Where  the  donor 
is  only  the  equitable  owner,  the  legal  estate  being  vested 
in  a  third  person,  he  may  make  a  voluntary  transfer  of 
his  interest  by  conveyance  or  assignment;  and  if  he  has 
done  all  that  is  within  his  power  to  pass  the  property 
directly  to  the  donee,  or  to  declare  a  trust  in  favor  of  the 
donee,  the  donee's  rights  will  be  protected  and  enforced  by 
a  court  of  equity.*  Also,  the  donor  holding  the  equitable 
estate  may  direct  the  trustee  in  whom  is  vested  the  legal 
title  to  hold  the  property  in  trust  for  the  donee;  and  this 
will  create  a  valid  trust  in  faVor  of  the  donee,  and  will 

money,  there  was  not  a  oomplete  gift^  k  Walsb,  811;  Kiddfll  T.  Funell,  S 

and  the  transaction  did  not  constitute  Smale  ft  G.  428. 
a  valid  declaration  of  trust  in  M.'s        *  Kekewich  y.  Manning,  1  De  Gex, 

favor.    See  also  Boykinv.  Paoe'sExV,  M.  &  G.  176;  In  re  Way's  Xmsti,  2 

64  Ala.  68;  Hill  ▼.   Den,  64  CaL  6;  De  Gez,  J.   ft  S.  366;  Baddeley  ▼. 

Gadsden  v.  Whaley,  14  S.  O.  210.  Baddeley,  L.  R.  9  Ch.  Div.  US;  QH' 

'  Illustrations   of    the   first   class,  bert  v.  Overton,  2  Hem.  ft  M.  116; 

where  the  assignment  was  incomplete,  Donaldson  T.   Donaldson,  Kay,  711; 

and  the  donee  acquired  no  right:  An*  Yoyle  t.  Hushes,  2  Smale  ft  G.  18; 

trobus  ▼.  Smith,  12  Ves.  39;  Searle  v.  Pearson   t.   Amicable    Ass.   Co.,  27 

Iaw,  16  Sim.  96.    Examples  of  the  Beav.  229;  and  aee  Brieve  t.  Bridge, 

second  class,  where  the  donor  did  all  16  Beav.  316;  Beech  t.  ^eep,  18  Beav. 

that  the  nature  of  the  property  ad-  285.     Notice   to   the   trustee  Is  not 

mitted:  Edwards  ▼.  Jones,  1  Mylne  ft  necessary  to  perfect  the  trast:  Don- 

C.  226,  238;  Fortescne  v.  Barnett,  3  aldson  ▼•  Donaldson,  ntpra;  Tiemey 

Mylne  ft  K.  36;  Pearson  t.  Amicable  v.  Wood,  19  Beav.  330;  bat  may  be 

Ass.   Co.,  27    Beav.   229;    Weale   v.  necessary  to  protect  the  donee  against 

Ollive,  17  Beav.  252;  Pedder  v.  Mosely^  third  persons:  Donaldson  t«  Donald* 

81  Beav.  159;  Woodford  v.  Charnley,  son,  Kay,  711.  71lf* 
28  Beav.  96;  Blakely  v.  Brady,  2  Dru. 
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olotbe  him  with  the  beneficial  interest,  even  though  the 
direction  is  voluntary;  and  it  is  not  necessary  that  the 
trustee  should  give  his  assent.^  Finally,  the  holder  of 
the  equitable  estate  may,  by  a  sufficient  declaration  of 
trust,  constitute  himself  a  trustee  for  the  donee  with  re- 
spect to  the  property,  subject  to  tbe  same  limitations 
which  apply  to  such  declarations  of  trust  by  a  donor  who 
holds  the  legal  estate.  In  conclusion,  it  may  be  truly  said 
that  each  case  of  voluntary  trust  or  transfer  depends 
largely  upon  an  interpretation  of  the  language  used  by 
the  donor;  whether  the  language  operates  as  a  complete 
transfer,  or  is  an  effectual  declaration  of  trust,  must 
always  be  the  vital  question. 

§  1000.  becnted  and  becntory  Trusts. — This  dis- 
tinction  between  '' executory ''  and  ''executed"  trusts  is 
solely  concerned  with  questions  of  construction  and  inter- 
pretation of  the  instrument  creating  the  trust,  and  of 
enforcement  of  the  trust  thus  created,  —  namely,  whether 
the  strict  rules  of  law  governing  limitations,  and  espe- 
cially the  rule  in  Shelley's  case,  are  or  are  not  to  be  applied 
in  such  construction,  interpretation,  and  enforcement. 
Whenever  a  trust  is  executed,  it  is  always  construed  in 
conformity  with  the  strict  legal  rules  concerning  limita- 
tions of  estates,  and  the  rule  in  Shelley's  case  is  made 
operative  if  the  terms  of  the  successive  trusts  bring  it 
within  that  rule,  even  though  the  apparent  intention  of 
the  one  creating  the  trust  is  thereby  defeated.  Wherever 
a  trust  is  executory,  the  intention  of  the  party  is  followed 
in  its  construction  and  enforcement,  the  strict  legal  rules 

^  McFadden  v.  Jenkyns,  1  PhiU.  Ch.  Pateraon  t,  Mnrpby,  11  Hare,  88.     A 

153;  Meek  v.  Kebtlewell,  1  Phill.  Ch.  banker  who  debits  himself  in  his  books 

842;  Bill  v.  Cnreton,  2  Mylne  k  R.  with  money  on  behalf  of  another  per- 

603;  Rycroft  v.  Christy,  3  Beav.  238;  son  thereby  declares  himself  a  trustee 

Bentley  ▼.  Mackay,  15  Beav.  12;  Gil-  of  it:  Stapleton  v.  Staple  ton,  14  Sim. 

bert  ▼.  Overton,  2  Hem.  k  M.  110.  186;  and  a  declaration  of  trust  other* 

A  receipt  in  the  form,  "  Received  of  wise  sufficient  will  be  valid,  although 

B»   for  the  use  of  A,   one   hundred  the  donor  retain  possession  and  oon- 

pounds,  to  be  paid  to  A  at  B's  death,"  trol  of  the  fund:  Wheatley  ▼.  Purr,  1 

IS  a  sufficient   declaration  of    trust:  Keen,  551;  Vandenberg  T»  Palm«r,  4 

Moore  v.  Darton,  4  De  6ex  k  8.  517;  Kay  k  J.  204. 
Gnat  T.   Grant,  34  Beav.  623,  626; 
2  Eq.  Job.— 98 
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concerning  limitations  are  not  invoked,  and  the  rale  in 
Shelley's  case  is  not  permitted  to  operate.  Executory 
trusts  and  questions  concerning  them  ordinarily  arise 
from  marriage  articles  or  inchoate  marriage  agreements 
in  which  a  complete  settlement  is  not  made,  but  the  party 
covenants  that  he  will  settle  property  or  convey  property 
upon  trusts  for  the  benefit  of  his  family,  and  from  wills 
in  which  the  testator  does  not  devise  property  upon  com- 
pleted trusts,  but  devises  to  trustees  upon  trusts  for  them 
to  settle  it.  In  these  and  similar  instances  a  court  of 
equity  is  called  upon  to  determine  the  nature  of  the  set- 
tlements to  be  made,  and  in  doing  so  it  carries  out  the 
intention  of  the  covenantor  or  testator,  actual  or  pre- 
sumed, without  regard  to  the  strict  legal  rules  of  limita- 
tion. As  such  instruments  are  comparatively  infrequent 
in  this  country,  and  the  subject  rarely  comes  before  the 
American  courts,  it  will  be  suflScient  to  state  the  more 
general  doctrines  as  established  by  decisions,  without 
going  into  any  minute  detail  of  special  rules/ 

§  1001.  Definition  and  Description. — A  trust  is  ec»- 
etUed  when  no  act  is  necessary  to  be  done  to  give  eflTect  to 
it  when  the  trust  is  fully  and  finally  declared  in  the  in- 
strument creating  it.  A  conveyance  of  land  to  A  in  trust 
for  B,  a  devise  of  land  to  A  in  trust  to  receive  the  rents 
and  profits  and  apply  them  to  the  use  of  B,  are  examples. 
It  is  plain  that  all  ordinary  express  passive  or  active 
trusts  are  thus  executed.  A  trust  is  ezectUorif  when  some 
further  act  is  directed  to  be  done,  in  order  to  complete 
and  perfect  the  trust  intended  to  be  created.  A  miscon- 
ception should  here  be  guarded  against.  When,  by  the 
terms  of  the  trust  as  created,  and  for  the  purpose  of  carry- 
ing it  into  efieet,  the  trustee  is  directed  to  do  some  act 
with  the  property,  the  trust  is  not  thereby  executory. 
Giving  property  to  a  trustee  upon  trust  to  convey  to  a 
person,  or  upon  trust  to  convey  it  upon  certain  specified 

'  The  doctrine  of  execatory  troats  ia  Lord  Glenorchy  v.  BosviHe,  Cu;  i 
one  of  great  practical  importance  in  Talb.  3;  1  Lead.  Gas.  Eq.,  4th  An. 
EuglancL      It   is  fully  discussed    in    ed.,  1,  13^  36,  and  the  editon' 
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irusU,  does  not'  render  the  trust  executory.  In  all  express 
.  active  trusts  the  trustee  is  directed  to  do  some  acts  with 
the  property.  The  essence  of  an  executory  trust  does  not 
consist  in  acts  directed  to  be  done  by  the  trustee  with 
respect  to  the  property,  but  in  acts  directed  to  be  done 
in  perfecting  and  completing  the  trust  itself  which  was 
not  fully  declared  in  the  original  instrument  of  creation. 
"*'  If  the  scheme  has  been  imperfectly  declared  at  the  out- 
let, and  the  creator  of  the  trust  has  merely  denoted  his 
ultimate  object  imposing  on  the  trustee  or  on  the  court 
the  duty  of  effectuating  it  in  the  most  convenient  way, 
the  trust  is  called  executory."'  ''AH  trusts  are  in  a  sense 
executory,  because  a  trust  cannot  be  executed  except  by 
<$onveyance9  and  therefore  there  is  something  always  to 
be  done.  But  that  is  not  the  sense  which  a  court  of  equity 
puts  upon  the  term  '  executory  trust.'  A  court  of  equity 
^considers  an  executory  trust  as  distinguished  from  a  trust 
executing  itself,  and  distinguishes  the  two  in  this  man- 
ner: Has  the  testator  [or  settlor]  been  what  is  called,  and 
very  properly  called,  his  own  conveyancer?  Has  he  left 
it  to  the  court  to  make  out  from  general  eoDpressions  what 
bis  intention  is?  or  has  he  so  defined  that  intention  that 
you  have  nothing  to  do  but  to  take  the  limitations  he  has 
given  y 0U|  and  to  convert  them  into  legal  estates? '' '    In 

^  [In  the  first  edition  of  this  work,  erty  to  himself  in  trast  for  the  fntnre 

4he  word  "not,**  which,  obvionsly,  is  wife's  sole  nse  and  benefit,  etc.,  and 

aeoeesary  to  the  sense  of  the  passaffe,  declaring  that  he  held  the  premises 

was,  b^  typographical  error,  omitted.]  only  in  trust  for  the  sole  and  separate 

'This  very  accurate  statement  is  nse  of  the  intended  wife.    The  deed 

enoted    from   the   text   of   Adams's  went  on  to  declare  specific  trusts  in 

JSquity,  127,  m.  p.  40.  favor  of  the  wife;  that  she  should  have 

'  Egerton  v.  Brownlow,  4  H.  L.  Cas.  possession,   should  receive  the  rents 

1,  210,  per  Lord  St.  Leonards.    The  and   profits,    etc.,  and   added,    "on 

whole  subject  was  very  fully  and  ably  the    further   trust    that    he    would, 

discussed  in  the  recent  case  of  Gushing  whenever  required    by  her,  in  writ* 

V.  Blake,  30  N.  J.  Ek).  689,  and  as  ing,  during  her  lifetime,  convey  the 

such    discussions   are    comparatively  property  to  such  person  as  she  should 

rare  in  our  reports,  it  may  oe  proper  appoint,  and  at   her  death  to  such 

to  quote  from  the  case  at  some  length,  person    as    she  should    br   her  will 

William     Dur bridge,     contemplating  nave  appointed,  and  on  failure  of  such 

marriage,  conveyed  certain  lands  to  will,  to  her  heirs  at  law,  to  hold  to 

Blake,  for  the  benefit  of  his  intended  them,  their  heirs  and  assigns,  forever.** 

wife,  a  daughter  of  Blake.     Mr.  Blake  The  marriage  took   place;    the  wife 

executed  a  deed,  reciting  the  intended  died,  leaving  one  child,  and  without 

.marriage,  the  conveyance  of  the  prop-  having  disposed  of  any  part  of  tho 
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a  word|  the  distinction  consists  in  the  manner  in  which 
the  trust  is  declared.     The  doctrine  of  executory  trusts 

property   daring    ber   lifetime,    and  in  which  the  term 'execnioTyimit*  i» 
without  making  a  wilL     Her  husband  need  as  applicable  to  that  claes  of  eases 
•nrvived  her,  and  after  her  death  con-  in  which  equity  wiU  deal  witii  theao1»- 
veyed  his  life  estate  in  the  land  to  the  ject  without  regard  to  the  le^  si^* 
complainant,  who  filed  a  bill  for  a  nification  of  the  terms  in  which  the 
decree  declaring  that  the  husband  ob-  trust  is  declared.      The  earliest  re- 
tained  an   equitable  estate    by   the  ported  case  in  which  the  distinctioik 
eurtesy  in  the  premises,  and  establish*  is  taken  between  executed  and  ezeea« 
ing  his  own  title  thereto.     From  the  tory  trusts  as  administered    in   tfae 
decree  in  faror  of  the  complainant  the  court  of  chancery  is  Leonard  ▼.  Coon- 
defendant  appealed.    Depue,  J.,  after  tess  of  Sussex,  2  Vem.  526u     This  dif- 
dJBCussinff  tne  nature  of  equitable  es*  ference  was  first  fully  explained  bj 
tates,  and  whether  dower  and  eurtesy  Lord  Chancellor  Cowper  in  Earl  at 
are  allowed  in  th6m,  says  (p.  697):  Stamford  ▼.  Uobart,  3  Brown  FarL  C. 
"In  the  present  case  the  limitation  81;   and  notwithstanding  the  doubt 
over  after  the  death  of  the  wife,  in  expressed  by  Lord  Hardwicke  in  Bs^- 
default  of  an  appointment  by  her,  it  shaw  ▼.  Spencer,  this  distinction  is 
to  her  heirs  at  law,  to  bold  to  them  completely   settled  in    tiie    Englisb 
their  heirs  and  assigns  forever.    Under  courts.    The  leading  cases  on  the  snb- 
the  rule  in  Shelley^s  case,  such  a  limi*  ject  are  Wright  ▼.  Pearson,  1  Eden, 
tation  gives  to  the  wife  an  estate  in  fee*  119;  Austen  v.  Tavlor,  1  Eden,  361; 
simple,  in  which  the  husband,  having  Jervoise  v.  Duke  of  Northumberland, 
issue  by  her,   would  be  entitled  to  1  Jacob  &  W.  669;  BosweU  ▼.  Dillon, 
curtesy,   if    her   estate  was  a   legal  Dru.  291,  and  B.ochfort  ▼.  Fitzman- 
estate.    The  rule  in  Shelley's  case  is  rice,  2  Dru.  ft  War.  1,  in  which  Lord 
applicable  to  equitable  as  well  as  to  Chancellor  Sugden  discusses  the  ear* 
lend  estates:  Croxall  v.   Shererd,  6  lier  cases  on  the  subject.     From  an 
Wall.  268;  and  in  no  case  whatever,  examination  of  these  oases  and  others, 
of  a  trust  executed,  have  the  words  the  distinction  will  be  found  to  rest 
'heirs'  or  'heirs  of  the  body,'  following  on  the  manner  m  whiehthe  trust  k  de- 
a  limitation  to  the  ancestor  for  life,  re*  dared.    Where   the   limitations  and 
ceived  a  construction  in  equitable  es*  trusts  are  fully  and  perfectly  decUred, 
tates  different  from  that  which  the  the  trust  is  regarded  as  an  executed 
same  limitations  would  receive  in  l^g^^  trust.    In  such  a  case  equity  will  not 
estates:  1  Preston  on  Estates,  386.  iSio  interfere  and  give  effect  to  it  on  a  con- 
counsel  for  the  defendant  has  there*  atruction  different  from  what  it  would 
fore  placed  his  denial  of  the  right  of  receive  in  a  court  of  law.     It  is  only 
the  husband  to  curtesy  on  the  ground  where  the  limitations  are  imperfectly 
that  the  trust  in  this  instance  was  an  declared,  and  the  intent  of  the  creator 
executory  trust.    In  some  cases,  and  is  expressed  in  general  terms,  leaving 
for  certain  purposes,  a  court  of  equity,  the  manner  in  which  hia  intent  is  to 
where  the  trust  is  what  is  known  as  be  carried  into  effect  substantially  in 
an  executory  trust,  will  so  deal  with  the  discretion  of  trustete,  that  e  court 
it  as  to  ffive  effect  to  the  general  in*  of  equity  regards  the  trust  as  an  exec* 
tent  of  the  creator  of  it,  without  ad*  utory  trust,  and  will  assume  jnrisdic- 
herence  to  the  strict  legal  effect  of  the  tion  to  direct  the  trust  to  be  executed 
terms  in  which  it  is  expressed.     In  upon  a   construction    different    from 
one  sense,  every  trust  is  executory,  that  which  the  instrument  creating 
At  common  law  every  use  was  a  trust,  it  would  receive  in  a  court  of  law. 
But  by  the  statute  of  uses  certain  uses  These  principles  are  so   clearly  and 
•  were  converted  into  legal  estates,  and,  fully  stated  by  Lord  Chancellor  Sug* 
strictly  speaking,  every  trust  executed  den  in  Boswell  t.  Dillon,  svoro,  that 
is  a  legal  estate.    In  this  sense  the  the  following  quotation  may  oe  profit- 
trust  must  be  executory,  to  bring  the  ably  made  Som  his  opinion:  *By  the 
case  at  all  within  the  jurisdiction  of  term  "executory  trust,"  when  used 
chancery:  Baeshaw  v.  Spencer,  1  Ves.  in  its  proper  sense,  we  mean  a  trust 
Br,  142, 152.    But  this  is  not  the  sense  in  which  some  further  act  is  directed 
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finds  one  of  its  most  striking  applications  in  the  mode 
of  carrying  into  effect  and  enforcing  marriage  articles. 

to  be  donfti    Executory  trusts  in  this  face  of  the  instrament  that  it  was  con« 
way  may  be  divided  into  two  classes;  templated  that  they  should  be  eze* 
one,   in  which  though  something  is  cnted  by  the  trustees  in  a  more  aocu- 
reqnired  to  be  done  (for  example,  a  rate  manner,  to  give  efifect  to  the  in- 
aettlement  to  be  executed),  yet  the  tent   expressed:   Lord   Glenorchy  v. 
testator  has  acted  as  his  own  convey-  Bosville,   Gas.    t.    Talb.   3;    Leonard 
anoer,  as  it  it  called,  and  defined  the  v.  Lady  Sussex,  2  Vern.  526;  Rochfort 
settlement  to  be  made,  and  the  court  ▼.  Fitzmanrice,  2  Dm.  ft  War.  1.   Or 
has  nothing  to  do  but  to  follow  out  where  some  of  the  limitations  are  ille- 
and  execute  the  intention  of  the  party  gal,  and  the  court  is  called  upon  to 
as  appearing  in  the  instrument.     Such  carry  into  effect  the  trusts  declared  as 
trusts,  though  executory,  do  not  dif-  far  as  the  rules  of  law  will  permit: 
fer    from    ordinary    limitations,   and  Earl  of  Stamford  v.  Hobart,  3  Brown 
must  be  construed  according  to  the  ParL  C.  31;  Humbertson  ▼.  Humbert- 
principles  applicable  to  legal  estates  son,  2  Vern.  737.     A  couTeyanoe  by 
depending  npon  the  same  words.     [I  the  trustee  may  be  necessary  for  the 
would  remark   that  it  seems  to  be  purpose  of   investing   the  cestui  qm 
alike  unnecessary  and    confusing  to  trust  with  the  legal  estate;  but  if  the 
call  such  trusts  executory;  if  they  are  trusts   are    fully  and    accurately  ex* 
•o  called,  then  all  trusts  to  convey  or  pressed,  the  rights  of  the  beneficiaries 
to  sell,  and  the  like,  should  also  be  are  not  affected  by  the  direction  to  con- 
included  under  the  same  name.]    The  vey;  the  conveyance  must  conform  to 
other  species  of   executory  trust  is,  their  rights  as  declared,  and  the  equi- 
where  the  testator,  directing  a  further  table  estate  immediately  vests  accord- 
suct,  has  imperfectly  stated  what  is  to  ingly:  Stanley  v.  Stanley,  16  Ves.  491; 
be  done.    In  such  cases  the  court  is  Phipps  v.  Ackers,  9  Clark  ft  F.  583, 
invested  with  a  larger  discretion,  and  594,  599,  601,  604;  Bowen  v.  Chase, 
gives  to  the  words  a  more  liberal  in-  94   U.  S.   811^   818.    It  was  further 
terpretation  than    they  would   have  contended  that  this  case  is  excepted 
borne  if    they  had    stood  by  them-  out  of  these  rules  for  the  construction 
•elves.'"     Mr.   Justice    Depue    then  of  trusts  in  a  court  of  equity,  by  the 
cites  and  quotes  from  earlier  New  Jer-  fact  that  the  trust  in  question  was  in 
sey  decisions  in  which  the  distinction  the  nature  of  a  marriage  settlement, 
had  been  adopted,  —  viz. :  Mullany  v.  There  i»  a  difference  in  one  respect  be* 
Mullany,  4  N.  J.  £q.  16;  31  Am.  Dec.  tween  marriage  articles  and  a  devise 
238;  Price  v.  Stsson,  13  N.  J.  Eq.  168;  by  will.     Under  the  artificial  rule  in 
Weehawken  Ferry  Co.  v.  Sisson,   17  Shelley's  case,  a  gift  to  the  ancestor  for 
K.  J.  £q.  475,  — and  proceeds:  "It  is  Ufe,  with  a  limitation  over  to  heirs  or 
obvious  from  what  has  already  been  heirs  of  the  body,  creates  in  him  an 
said  that  a  mere  direction  to  the  tms-  estate  in  fee-simple  or  in  tail,  and  the 
tee  to  convey  in  accordance  with  trusts  limitation  over  is  capable  of  destruc- 
which  have  been  fully  defined  will  tion  by  him,  bv  conveyance  or  devise 
not  convert  a  trust  into  an  executory  if   the  estate  be  a  fee>simple,  or  by 
trust  in  the  true  sense  of  the  term:  fine  and  common  recovery  if  it  be  a 
ligerton  t.  Brownlow,  4  H.  L.  Cas.  fee-tail.     When  these  technical  terms 
1,  210.     In  Price  ▼.   Sisson,   ratpm,  are  used  in  an  asreement  for  a  settle- 
the  deed  creating  the  trust  contamed  ment  in  view  of  marriage,  the  court 
a  direction  to  the  trustee  to  convey,  will    infer,  from  the    nature  of    the 
and  yet  the  chancellor  and  this  court  agreement,  that  the  parties  contem- 
regarded  it  as  creating  an  executed  plated  provisions  for  the  issue  of  the 
trust,  and  subject  to  have  its  limita-  marriage,  which  should  not  be  liable 
tions  construed  by  rules  applicable  to  to  immediate  destruction  by  the  act 
legal  estates.    The  cases  to  the  con-  of   the  parties,   and  will  curect  the 
trary  are  those  in  which  the  intent  is  settlement  to  be  made  in  such  a  man- 
expressed  in    general  language,   and  ner  as  will  prevent  the  destruction  of 
the  trusts  are  therefore  imperfectly  the  limitations  over  to  issue:    Black- 
dedared,  so  that  it  is  apparent  on  the  burn  v.  Stables,  2  Ves.  ft  B.  367;  Jer- 
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Where  such  articles  or  agreements  to  settle  are  general  in 
their  terms,  a  court  of  equity  presumes  that  it  was   the 
intention  of  the  parties  to  provide  for  the  issue  of  tbe 
marriage,  and  will  therefore  direct  a  settlement  to    be 
made  which  does  provide  for  the  children;  and  if  the 
agreement  contains  technical  terms,  which  in  a  fully  exe* 
cuted  trust  would  admit  the  operation  of  the  rule   in 
Shelley's  case,  and  thus  render  the  limitations  in  favor  or 
the  children  liable  to  be  destroyed,  the  court  will  order 
the  settlement  to  be  made  in  such  a  manner  as  to  pre- 
vent the  operation  of  that  rule  and  the  destruction  of 
the  limitations  to  the  issue.     This  doctrine  is  applicable^ 
however,  only  when  the  marriage  articles  are  an  agree- 

▼oisa  T.  Duke  of  Northumberland,  1  ft  War.   1;  Boswell  ▼.  DiUoo,  Dm. 
Jacob  ft  W.  559;  Rochfort  v.   Fitz-  291;  Leonard  v.  Lady  Sussex,  2Vem. 
maurice^  2  Dru.  ft  War.  1,  18;  Sack-  526;  Earl  of  SUmford  ▼.  Hobart,  3 
▼ille-West  ▼.  Viscount   Holmesdale,  Brown  Pari.   C.  31;    Humbertson  t. 
L.  R.  4  H.  L.  543.     But  this  doctrine  Humbertson,  2  Vem.  737;  Wright  ▼. 
is  applicable  only  so  long  as  the  agree-  Pearson,  1  Eiden,  119;  Austen  ▼.  Tay- 
ment  for  a  settlement  remains  a  mat-  lor,  1  Eden,  361 ;  Sweetapple  ▼.  Bindon, 
ter  of  contract.     If  the  parties  have  2  Vem.  53i6;  Papillon  v.  Voice,  2  P. 
themselves  completed  the  settlement  Wms.  471;  Lord  Deerhurst  v.  Thke 
by  a  deed  complete  in  itself  and  per-  of  St.  Albans,  5  Madd.  232,  2(K);  Jer- 
fect,  so  that  it  requires  only  to  be  voise  v.  Duke  of  Northumberland,  I 
obeyed  and  fulfilled  by  the  trustees,  Jacob  ft  W.  559;  Bowen  v.  Qiase,  94 
according    to   the  provisions  of   the  U.  S.  812,  818;  Croxall  v.  Shererd,  5 
settlement,  the  trust  will  be  construed  Wall.  268,  281;  Neves  v.  Scott,  9  How. 
in  the  same  manner  as  similar  trusts  196;  Tillinghast  v.  Coggeshall,  7  B.  L 
created  for  other  purposes:  Neves  v.  383;  Imlay  v.  Huntington,  20  Conn. 
Scott,    9    How.    196;    Tillinghast  v.  146,  162;  Wood  v.  Bumham,  6  Paige, 
Coggeshall,  7  R.  L  383;  Carroll  v.  B«-  513,  518;  Tallman  v.  Wood,  26  Wend, 
nich,  7  Smedes  ft  M.  798."    The  court  9,  19;  Wagstaff  v.  Lowerre,  23  Barb, 
held  that  the  settlement  was  a  final  209,  215;  MuUany  v.  Mullany,  4  N.  J. 
deed  of  settlement,  and  not  a  mere  Eq.  10;  31  Am.  Dec  238;  Price  v.  Sis- 
agreement  to  settle;   that  the  trusts  son,  13  N.  J.  Eq.  168;  Weehawken  F. 
were  executed,  and  therefore  that  the  Co.  v.  Sisson,  17  N.  J.  Eq.  475;  Denni- 
husband  was  entitled  to  curtesy  in  his  son  v.  Goehring,  7  Pa.  St.  175,  177;  47 
wife's  equitable  estate  in  fee -simple:  Am.  Dec.  505;  Lessceof  Findlay  v.Rid- 
See  also  Lord  Glenorchy  v.  Bosville,  die,  3  Binn.  139,  152;  5  Am.  Dea  355; 
Cas.  t.  Talb.  3;   1   Lead.  Cas.   Eq.  1,  Home  v.  Lyeth,  4  Har.  ft  J.  431,  434; 
13,  36;  Egerton  V.  Earl  of  Browulow,  Saunders  v.  Edwards,  2  Jones  £q.  134; 
4    H.  L.    Cas.    1;    Sackville -West  v.  Porter  v.  Doby,  2  Rich.  Eq.  49;  Gar- 
Viscount  Holmesdale,  L.  B.  4  H.  L.  ner  v.  Garner.  1  Desaus.  Eq.  437,  444; 
543;  Phipps  v.  Ackers,  9  Clark  ft  F.  Berry  v.  Williamson,  11  B.  Mon.  245, 
583,  594,  599,  601,  604;  Thompson  v.    251;  Riddle  v.  Cutter,  49  Iowa,  547; 
Fisher,  L.  R.  10  Eq.  207;  Phillips  v.     [Cockerell  ▼.  Earl  of  Essex,  26  C3i. 
James,  3  De  Gex.  J.  ft  S.  72;  Viscount    Div.  538;  Nash  v.  Allen,  42  Ch.  Div. 
Holmesdale  v.    West,   L.  R.  12   Eq.     54;  Ballance  v.  Lanphier,  42  Ch.  Div. 
280;  Magrath  ▼.  Morehead,  L.  R.  12    62;  Pillot  v.  Landon,  46  N.  J.  Eq.  310; 
Eq.  491;  Loch  v.  Bagley,  L.  R.  4  Eq.     Petition  of  Angell,  12  R.  I.  630;  and 
122;  In  re  Bellasis's  Trust,  L.  R.  12  Eq.     see  Gaylord  v.  City  of  Lafayette,  11& 
218;  Rochfort  v.  Fitzmaurice,  2  Dru.    Ind.  423.] 
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xaent  for  a  settlement,  and  not  when  the  settlement  has 
been  completed.  In  the  case  of  a  will  there  is  no  pre« 
sumption  of  an  intent  to  provide  for  children;  the  provis- 
ions of  the  will  itself  are  the  only  guide  in  construing  its 
terms.  ''  If  technical  words  are  used,  and  are  not  modi- 
fied or  explained  by  the  context,  it  seems  that  the  trusts, 
whether  executory  or  not,  must  be  construed  in  accordance 
with  their  technical  sense.  Still,  in  the  case  of  an  execu- 
tory trust  created  by  a  will,  the  intention  so  to  modify  the 
terms  may  be  collected  from  slighter  indications  than 
would  be  sufficient  in  that  of  an  executed  trust.'' ^  It 
should  be  observed,  in  this  connection,  that  the  statutory 
abrogation  of  the  rule  in  Shelley's  case  has  removed  one 
of  the  most  important  occasions  for  applying  the  distinc- 
tion between  executed  and  executory  trusts  in  many  of 
the  American  states. 

§  1002.    Powers  in  Trust.  —  Analogous  to  trusts  proper, 
but  differing  from  them  in  one  essential  feature,  are  pow- 

1  Adam8*8  Equity,  129;  see  Black-  a  settlement  made  by  a  young  woman 

bnrn  v.  Stables,  2  Ves.  ft  B.  367;  Jer-  wbicb  does  not  contain  the  provisions 

Toise  y.  Dake  of  Northumberland,  1  usually  inserted  to  protect  the  riffhts 

Jacob  ft  W.  659;  Rochfort  y.  Fitzmau-  of  the  wife  or  ohildi^n.    No  fraud  or 

rice,  2  Dm.  ft  War.  1,  18;  Sackyille-  undue  influence  or  mistake  need  be 

West  y.  Lord  Holmesdale,  L.  B.  4  shown;  the  power  is  a  part  of  the 

H.   L.  543;  Trevor  y.  Treyor,   1   P.  jurisdiction   of  equity  over    married 

Wms.  622;  Austen  y.  Taylor,  1  Eden,  women  and  infants,  with  respect  to 

361;  Neves  y.  Scott,  9  How.  196;  Til-  their  property.     It  is  used  to  prevent 

linghast  y.  Ooggeshall,  7  R.  I.  383;  improvident  settlements  made  with- 

CSarroll  y.  Renid^  7  Smedes  ft  M.  793;  out  advice,  or  without  a  due  regard 

Berry  y.  Williamson,  11  R  Mon.  245,  for  the  rights  of  the  wife  or  children. 

251;  Imlay  y.  Huntinffton,  20  Conn.  A  settlement  may  therefore   be  set 

146;  [Petition  of  Angell,  13  R.  I.  630;]  aside  and  modified  after  the  death  of 

and  cases  in  last  note.  the  husband.     If  this  particular  juris- 

As  to  executory  trusts  of  chattels  diction  is  ever  exercised  by  American 

and  other  personal  property,  see  Duke  courts  of  equity,  the  occasions  for  it 

of  Newcastle  y.  Countess  of  Lincoln,  must  be   extremely   rare:    Smith   y. 

3  Ves.  387;   12  Ves.  218;  Stanley  y.  Biffe,  L.  R  20  £q.  666,  668;  Welter- 

Leigh,  2  P.  Wms.  686,  690;  Lord  Deer-  beek  y.  Barrow,  23  Beav.  423;  Hobson 

hurst  y.  Duke  of  St.  Albans,  5  Madd.  y.  Ferraby,  2  Coll.  C.  C.  412;  Har- 

232;  Rowland  y.  Morgan,  2  Phill.  Ch.  bidge  y.  Wogan,  5  Hare,  258;  Torr& 

764;  Lord  Scarsdale  V.  Curzon,  IJohns.  y.  Torre,  1  Smale  ft  G.  518;  Cogan  v. 

ft  fl.  40;  Shelley  y.  Shelley,  L.  R.  6£q.  Duffield,  L.  R.  20  Eq.  789;  Taggart  v. 

540,  546.  Taggart,  1  Schoales  ft  L.  84;  Warwick 

English  courts  of  equity  exercise  the  y.  Warwick,  3  Atk.  291, 293;  see  Neves 

very  hi|^h  jurisdiction  of  setting  aside  v.  Scott,  9  How.  196;  Gamsey  v.  Mun- 

or  modifying  a  settlement  which  does  dy,  24  N.  J.  £q.  243  (a  conveyance  in 

not  carry  out  the  presumptive  intention  trust  was  set  aside  because  improvi- 

of  the  articles,  and  is  not  such  a  one  dent,  etc.,  even  though  infant  children 

SI  ought  to  have  been  made,  and  also  of  the  grantor  were  beneliciaries). 
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era  in  trust.    In  a  true  trust  the  legal  title  is  in  and  by 
its  creation  always  vested  in  the  trustee,  but  to  be  held 
for  the  benefit  of  the  beneficiary.    In  a  trust  power,  as 
distinguished  from  a  trust,  the  legal  title  is  vested,  not  in 
the  trustee,  but  in  a  third  person,  and  the  trustee   has 
authority  to  convey  or  dispose  of  the  property  to  or  for 
or  among  the  beneficiaries.    A  power  generally  is  an  au- 
thority given  to  A  to  convey  or  dispose  of  an  interest 
which  he  does  not  himself  hold,  and  of  which  the  com* 
plete  legal  title  is  vested  in  another  person,  B.^    Where 
the  power  is  not  coupled  with  a  trust,  A  is  clothed  with  a 
complete  discretion  whether  he  will  or  will  not  execute 
it;  courts  of  equity  do  not  control  that  discretion;  if  he 
utterly  fails  to  make  any  appointment,  they  do  not  relieve 
the  expected  beneficiaries  to  or  among  whom  the  disposi* 
tion  might  have  been  made.   Where  the  power  is  in  trust, 
A  may  have  some  discretion  with  respect  to  the  mode  in 
which  he  shall  exercise  it,  with  respect  to  the  amounts 
distributed  among  a  designated  class  of  beneficiaries,  and 
the  like;  but  he  has  no  discretion  as  to  whether  he  will 
or  will  not  exercise  it  at  all.     It  partakes  so  much  of  the 
nature  of  a  trust,  that  an  obligation  rests  upon  him,  and 
an  equitable  right  is  held  by  the  beneficiaries, — a  right 
which  equity  recognizes,  and  to  a  certain  extent  protects; 
so  that  if  A  does  not  discharge  the  duty  resting  upon  him, 
a  court  of  equity  will,  to  a  certain  extent,  discharge  the 
duty  in  his  stead.    A  trust  power  may  therefore  be  de- 
fined as  follows:  It  is  an  authority  given  to  A  to  dispose 
of  property  of  which  the  legal  title  is  held  by  B,  to  or 
-among  a  specified  beneficiary  or  class  of  beneficiaries, 
<;onferred  in  such  terms  that  a  fiduciary  or  trust  obliga- 
tion rests  upon  A  to  make  the  disposition,  although  he 
may  be  clothed  with  some  discretion  as  to  the  amounts  or 

'There  are  various  species  of  powers,  est  whatever,  and  be  clothed  with  a 

in  part  depending  upon  the  (question  naked  power  to  dispose  of  property  en- 

whether  the  donee,  A,  has  any  interest  tirely  held  b^  anotner.    It  is  anneces- 

in  the  property.    Thus  he  might  have  sary  to  go  into  the  eUssification  id 

a  life  estate  and  have  power  to  dispose  powers, 
of  the  fee;  or  he  might  have  no  inter- 
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sbares  whicli  be  shall  confer  upon  the  individuals  con- 
8titating  a  class  of  beneficiaries,  or  even  as  to  the  persons 
whom  he  shall  select  from  the  class  to  receive  the  entire 
benefit.     On  the  other  hand,  the  beneficiaries  may  be  so 
specified  that  no  discretion  with  respect  to  them  exists.^ 
When  the  trust  power  is  of  such  a  nature  that  the  donee- 
trustee  is  authorized  to  dispose  of  the  property  among  a 
class,  and  is  clothed  with  a  discretion,  a  court  of  equity 
will  not  interfere  to  control  that  discretion,  or  interfere 
with  the  mode  of  exercising  it,  if  he  does  in  fact  make 
an  appointment.     If,  however,  the  donee-trustee  fails  to 
act  at  all,  and  makes  no  appointment,  it  is  a  settled  rule 
that  a  court  of  equity,  in  enforcing  the  power  on  behalf 
of  the  beneficiaries,  will  always  decree  an  equal  distribu- 
tion of  the  property  among  all  the  persons  constituting 
the  class.     In  New  York,  and  other  states  which  have 
followed  the  New  York  type  of  legislation,  the  subject  of 
powers  in  trust  has  assumed  a  considerable  importance. 
The  statutes,  while  abolishing  all  express  trusts,  with  few 
specified   exceptions,  provide  that  a  disposition  in  the 
form  of  a  trust,  but  not  valid  as  a  true  trust  under  the 
statute,  may  still  be  valid  and  take  effect  as  a  power  in 
trust.     It  follows  that  every  kind  of  express  active  trust 
possible  under  the  former  system  may  now  be  created 
and  made  effectual  as  a  power  in  trust.* 

1  In  the  leading  case,  Brown  t.  Buss.  292;  Penny  y.  Turner,  2  FhilL 
Hin;8,  8  Ves.  661,  670,  Lord  Eldon  Ch.  493;  Fordyce  y.  Bridges,  2  PhilL 
taid?  "There  are  not  only  a  mere  Ch.  497;  Goagh  y.  Bult,  16  Sim.  46| 
trust  and  a  mere  power,  bat  there  ie  Brown  v.  Pocock,  6  Sim.  267;  Croft  y. 
dso  known  to  this  court  a  power  which  Adam,  12  Sim.  639;  Cole  y.  Wade,  16 
the  party  to  whom  it  is  given  is  in-  Ves.  27,  42;  Izod  y.  Izod,  32  Beay. 
trusted  and  required  to  execute;  and  242;  In  re  White's  Trusts,  Johns.  656; 
with  regard  to  that  species  of  power  Brook  y.  Brook,  3  Smale  ft  G.  280; 
the  court  considers  it  as  partaking  so  Gude  y.  Worthington,  3  De  Gez  ft  S. 
much  of  the  nature  and  qualities  of  a  389;  Salusbury  v.  Denton,  3  Kay  ft  J. 
trust,  that  if  the  person  who  has  that  629;  Minors  v.  Battison,  L.  R.  1  App.  G. 
duty  imposed  upon  him  does  not  dis-  428;  Willis  v.  Kymer,  L.  R.  7  Ch.  Diy. 
charge  it,  the  court  will,  to  a  certain  181  (the  trustee's  discretion);  Smith  y. 
extent,  discharge  tiie  duty  in  his  own  Bowen,  35  N.  Y.  83;  Whiting  y.  Whit- 
room  and  place."  ing,  4  Gray,  236,  240;  Chase  v.  Chase,  2 

'Harding  y.  Glyn,  1  Atk.  469;  2  Allen,  101;  Miller y.  Meetch,  8  Pa.  St, 

Lead.  Cas.  £q.,  4th  Am.   ed.,  1833,  417;  Whitehursty.  Harker,  2lred.  £q. 

1848,   1857;    Burrough  y.   Philcox,  6  292;  Withers  v.  Yeadon,  1  Rich.  £a. 

Mylne  ft  G.  72;  Grant  y.  Lynam,  4  324;  Collins  y.  Carlisle,  7  B.  Mon.  13; 
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§  1003.    Legislation  of  Various  States.  —  Trusts  baTe 

been  regulated  and  limited  by  statute  in  several  of  the 
leading  dtates,  and  this  statutory  system  is  so  important 
that  it  demands  a  separate  notice,  and  at  least  a  general 
description.^    The  prevailing  type   originated  in   New 

Gibbfl  ▼.  Marsh,  2  Met  243;  [Eantner  aocnmaUto  the  Mune  for  the  bemofit 

▼.  Jones,  122  Ind.  148;  Read  y.  Pat-  of  t  minors,  for  and  dnring  tiieir  mi- 

terson,  44  N.  J.  Sq.  211;  6  Am.  St.  nority.    Sea  60:  In  all  thoM  express 

Bep^  877;  Tempest  T.  Lord  Camoys,  trasts  the  whole  estate  is  vested  in  the 

21  Ch.  Div.  671;  Read  ▼.  Williams,  tmstee;  the  beneficiary  takes  no  estate 

126  N.  Y.  660;  21  Am.  St.  Rep.  748  in  the  land,   hot  only  the  right  to 

(a  power  in  tmst  to  distribate  the  enforce  a  performanoe  by  the  tms- 

residne  of  an  estate  among  snch  cAoti-  tee.    Sec  o3:  In  the  third  and  fonrtii 

ties  as  certain   persons  named  shall  classes,  the  beneficiary  oannot  assigii 

choose  is  void  for  nnoerteinty,  as  no  or  in  any  manner  dispose  of  his  inters 

class   is   designated   from  which  to  est.    Sec.  66:  And  the  tmstee  is  also 

make  a  choice).]    In  many  of  the  Bng-  nnable  to  convey  his  interest  if  the 

lish  oases  the  appointment  is  to  be  tmst  is  expressed  in  the  instnim«Bt 

made  by  way  of  a  testementery  dispo-  from    which  he   derives  his   estate, 

sition,  and  the  beneficiaries  are  aiaed  Sees.  76,  77,  78:   Express  tmste  not 

after  the  death  of  the  donee-trnstee  valid  under  this  stetne  are  valid  and 

without  making  any  appointment.  Un-  efifectnal  as  powers  in  trust, 
der  the  legislation  of  American  stetes.        In  the  same  chapter  (seot.  1-21)  it 

where  an  express  active  trust  tekes  is  provided  that  the  power  of  aliena- 

effect  only  as  a  power  in  trust,  the  tion  cannot  be  suspended  by  a  trust 

power  may  clearly  be  enforced  inter  or  other  disposition,  longer  than  dur- 

viw>$  against  the  trustee  himself,  under  ing  the  continuance  of  two  lives  in 

the  same  circumstances  in  which  a  being  at  the  time  when  the  tmst  or 

true  trust  mieht  be  enforced.     Exam*  other    disposition    commenoes.    The 

pies  will  be  fonnd  potU^  under  §  1003,  foregoing    provisions  concermng   ex- 

in  connection  with  this  modern  legis-  press    trusts   relate    ozolnsiv^    to 

lation.     [And  see  Henderson  v.  Hen-  truste  of   real  property.     Trosto  of 

derson,  113  N.Y.  1;  Syracuse  Savings  personal   property,    with    respeot  to 

Bank  V.  Holden,  105  M.  T.  415;  Ran-  their  form  and  khid  and  objeetk  vs 

dall  V.  Constens,  33  Minn.  329;  Towns-  not  restricted,  except  that  they  aie 

hend  v.  Frommer,  125  N.  Y.  446.    In  all  subject  to  the  limitotions  oonceni- 

general,  on  the  subject  of  this  para-  in^  the  suspension  of  the  power  of 


graph,  see  §§  835,  920.]  alienation. 

^  N.  Y.  Rev.  Stats.,  pt.  2,  tit  2,  c.  I,        Michgan.  ^  2  Gomp.  Laws  I87I»  ^ 
art  2,  sec.  45:  Uses  and  tmste  abol-    1331  [HoweH's  Stets.  1882,   ol  21^: 


1 


ished,  except  as  herein  authorized.  The  system  is  substantially  ths  sams 
Sees.  46-49:  In  passive  truste  by  will  or  as  that  of  New  York,  with  some  addi- 
deed,  the  whole  estete  passes  directly  tions  to  the  express  truste  allowed. 
to  the  beneficiary.  Sec.  55:  Express  Sea  11:  The  following  expre«  trasts 
truste  may  be  created  for  any  or  either  are  authorised:  The  first*  seoond, 
of  the  following  purposes:  1.  To  sell  and  third  classes  are  identioal  with 
lands  for  the  benefit  of  creditors;  2.  the  corresponding  classes  of  the  Mew 
To  sell,  mortgage,  or  lease  lands  for  York  stetuto:  4.  To  receive  t^o  rents 
the  benefit  of  legatees,  or  for  the  pur-  and  profite  of  lands,  and  to  aconmn* 
pose  of  satisfying  any  charge  thereon;  late  the  same  for  the  benefit  of  any 
3.  To  receive  the  rente  and  profite  of  married  woman,  or  for  the  benefit  of 
land,  and  apply  them  to  the  use  of  any  minors  during  their  minority.  6.  For 
person,  during  the  life  of  each  person,  the  beneficial  intorest  of  any  person 
or  for  any  shorter  torm,  subject  to  the  or  persons,  when  soeh  trust  is  fully 
rules  concerning  the  suspension  of  the  expressed  and  clearly  defined  upon  tiie 
power  of  alienation;  4.  To  receive  face  of  the  instrument  creating  it,  sob- 
rente  and  profite  of    lands,   and  to  ject  to  the  limitotions  oonoerning  tts 
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ITork,  and  has  been  followed  in  Michigan,  Wisconsin, 
Minnesotai  California,  and  Dakota.  The  important  and 
distinctiye  features  which  constitute  this  type,  so  far  as  it 

■Qspension  of  the  power  of  aUenatioii.  gage  or  lease  real  property  as  in  tame 
2  Comp.  Laws  1871,  p.  1326,  see.  15  olaas  of  the  New  York  statute;  3.  To 
[Howell's  Stats.  18S2»  see.  6531]:  The  receive  the  rents  and  profits  of  real 
power  of  alienation  can  only  he  sus-  property,  and  pay  them  to  or  apply 
pended  daring  two  lives  in  oeing,  as  them  to  the  use  of  any  person,  whether 
in  New  York.  ascertained  at  the  time  of  the  creation 
Witeongin.  —  2  Taylor's  Rev.  Stats,  of  the  trust  or  not,  for  himself  or  for 
1872,  p.  1129,  sec  11  [1  Sanborn  and  his  family,  during  the  life  of  such  per- 
B^ryman's   Stats.   1889,  sea   2081]:  son,  or  for  any  shorter  time,  subjeot 
The  express  trusts  authorized  are  iden-  to  the  rules  concerning  the  suspen- 
tical  with  those  of  the  Michigan  stat-  sion  of  the  power  of  alienation;  4^  To 
ate.     [Subdivision  6  authorizes  trusts  receive  rents  and  profits  and  accumu- 
for  the  perpetual  preservation  and  re>  late  the  same  for  minors,  as  in  New 
pair  of  tombs  and  cemeteries.]    2Tay.  York.    Sees.  715,  716»  722-726,  771: 
lor's  Rev.  Stats.  1872,  p^  1 124,  sees.  Suspension  of  the  power  of  alienation 
15,   16  [1  Sanbom  ana   Berryman's  can  only  last  daring  the  eontiaaance 
Stats.    1889,  sees.  2039,  2040]:    The  of  Uvea  in  being  (not  two  lives)  at  the 
limitations  upon  the  suspension  of  the  creation  of  the  trust.    Sea  2220:  Ex- 
power  of  alienation  are  tne  same  as  in  press  trusts  of  personal  property  are 
New  York  and  Michigan.  allowed  for  any  purpose  for  wfalch  a 

Mimtaota,  —  Young's    Oen.    Stats,  contract  may  lawfully  be  made. 
1878,  p.  553,  sea  11   [Kelly's  Stats.        Dakota. -^Ciy.  Code   1880,  p.  243, 

1891,  sea  4013]:  The  four  classes  of  sea  282:  Identical  with  that  of  Cali- 

express  trusts  of  land  authorized  are  fornia. 

the  same  as  the  four  classes  of  the  New        Georgia.  —  Although  the  legislation 

York  statnta    To  these  is  added:  5.  of  this  state  does  not  follow  the  fore- 

To  receive  and  take  charge  of  any  going  typci,  the  code  contains  the  fol- 

money,  stocks,     bonds,   or   valuable  lowing  provisions,   which  may  limit 

chattels  of  any  kind,   and  to  invest  the  extent  to  whidi  express  trusts  can 

and  loan  the  same  for  the  benefit  of  be  created.    Code  1873,  p.   899,  pec. 

the  beneficiaries  of  such  trust,  subjeot  2305:  "  Estates  may  be  created,  not 

to  the  control  of  the  courts  over  the  for  the  benefit  of  the  grantee,  but  for 

acts  of  the  trustea  the  use  of  some  other  person.    They 

CiUifomia,  —  Civ.  Code:  The  ffeneral  are  termed  trust  estates.    No  formal 

mtem  is  the  same  as  that  <n  New  words  are  necessary  to  create  such  an 

York.    See.  847:  No  trusts  permitted,  estate.     Whenever  a  manifest  inten- 

ezcept  those    authorized.     Sea   863:  tion  is  exhibited  that  another  person 

In  afi  express  trnsts,  the  whole  estate  shall  have  the  benefit  of  the  property, 

vests  in  the  trastea    Sec.  867:  The  the  grantee  shall  be  declared  a  trus- 

beneficiary  may  be    restrained  from  tee.     Sec.  2306:  Trust  estates  may  be 

disposing  of  his  interest.    Sees.  869,  created  for  the  benefit  of  any  female, 

879:   If  the  trust  is  declared  in  the  or  minor,  or  person  mm  compoa  meTUis,  ** 

conveyance  to  the  trustee,  every  act  [Also,    on    compliance   with  certain 

or  transfer  of  his  in  contravention  of  requisitions,  for  the  benefit  of  persons 

the  trust  is  absolutely  void;    if  the  mentally  weak,    intemperate,   profli- 

tmst  is  not  so  declared,  it  is  invalid  as  gate,  etc. :  Acts  of  1876,  p.  26;  Code 

against  a  bona  fide  purchaser  from  the  1882,    sea     2306.]      See    Gordon    v. 

tnistee.    The  express  trusts  author-  Green,  10  Ga.  534$  Russell  v.  Rear- 

izsd  are  somewhat  broader  than  those  ney,  27  Ga.  96;  Isgram  v.  Fraley,  29 

of  the  New  York  statute.     Sec.  857:  Ga.  553;  Logan  v.  Goodall,  42  Ga.  95; 

ThA  following  classes  of  express  trusts  Sutton  v.  Aiken,  62  Ga.  733;  Coughlin 

are  authorized:  1.  To  sell  real  prop-  v.  Seago,  53  Ga.  250;  Adams  v.  Guer- 

ertyand  apply  or  dispose  of  the  pro-  ard,   29  Ga.  651;  76  Am.  Dec.   624; 

oeedi  in  accordance  with  the  instru-  Bowman  v.  Long,  26  Ga.  142;  Boyd  v. 

meat  creating  the  trust;  2.  To  mort-  England,  56  Ga.  598. 
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deals  with  ezpresB  trusts  of  land,  are  the   following: 
1.  All  useSi  and  all  express  passive  trusts,  and  all  express 
active  trusts  except  certain  enumerated  kinds,  are  abol* 
ished.     2.  Certain    kinds   of   express  active  trusts   are 
allowed,  wherein  the  trustee  has  the  whole  estate  and 
management/  and  the  beneficiary  has  no  estate,  equi- 
table or  legal,  but  only  the  right  to  enforce  the  perform* 
ance   of  the  trust  according  to   its  terms  against  the 
trustee.     These  permitted  species  are  all  made  subject  to 
the  rules  concerning  perpetuities,  or  the  periods  during 
which  the  absolute  power  of  alienation  may  be  suspended. 
3.  Trusts  of  personal  property  are  not  embraced  within 
this  scheme,  and  are  not  substantially  modified  or  lim- 
ited,  except  that  they  are  subject  to  the  rules  concerning 
perpetuities.*    4.  When  the  trust  is  declared  in  the  in- 
strument by  which  the  estate  is  conveyed  to  the  trustee, 
any  transfer  or  other  act  of  his  in  contravention  of  the 
trust  is  absolutely  void;  when  the  trust  is  not  declared 
in  that  conveyance,  it  becomes  inoperative  as  against  a 
bona  fide  purchaser  for  valuable  consideration  and  with- 
out notice  of  the  trust.   .  5.  In  those  species  which  are 
for  the  permanent  benefit  of  the  beneficiary, — that  is, 
those  which  are  not  trusts  to  sell  or  dispose  of  the  prop- 
erty, —  the  beneficiary  either  is  or  may  be  made  unable 
to  assign  or  transfer  his  interest.    6.  The  general  powers, 
duties,  and  liabilities  of  the  trustees  as  established  by 
the   doctrines   of   equity  jurisprudence  are  not  other- 
wise altered.    The  portions  of  this  system  which  relate 
to  trusts  arising  by  operation  of  law  —  resulting  and  con- 
structive —  will  be  described  in  a  subsequent  section. 

§  1004.  Judicial  Interpretation — Validity  of  Trusts.  — 
The  following  are  among  the  most  important  results  ot 
the  judicial  interpretation  given  to  these  statutory  pro- 
visions: Since  all  passive  trusts  of  land  are  abolished,  a 
conveyance  or  devise  of  real  property  to  A,  merely  in 

>  [Culbertson  ▼.  V^itbeok  Co.,  127        *  [Seo  Gilmwi  ▼.  MoArdl«»  99  N.  Y. 
U.  S.  335  (Mich.).]  451,  52 Am.  Rep.  41.] 
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^rust  for  or  to  the  use  of  B,  would  not  be  void,  but  would 
^vest  the  entire  estate,  legal  and  equitable,  in  B,  as  though 
i^lie  transfer  had  been  made  directly  to  him;  and  the 
same  effect  would  be  produced  if  the  grantor  should  at- 
tempt to  create  a  trust  upon  a  trust,  by  any  form  of  limi- 
tation, to  A  to  the  use  of  B,  in  trust  for  C.^    The  first  class 
of  express  trusts,  according  to  the  form  of  the  New  York 
statute,  is  strictly  confined  to  sales  for  the  benefit  of  cred- 
itors; by  the  form  of  the  California  statute,  the  class 
clearly  includes  every  kind  of  active  trust  which  em- 
powers the  trustee  to  sell  or  convey  the  trust  land.*    The 
second  class  permits  a  trust  to  mortgage  or  lease  lands, 
and  with  the  money  raised  by  the  mortgage,  or  the  rents 
from  the  leasing,  to  pay  any  kind  of  testamentary  gift,  or 
to  pay  off  any  encumbrance  which  may  be  on  the  land, 
but  not  for  the  purpose  of  paying  general  creditors.' 
The  third  class  authorizes  a  most  useful  kind  of  trust  in 

>  This  hu  been  ezprenW  lettled  in  t.  Frommer,  125  N.  T.  446  (a  trnst  to 

New  Tork,  and  there  can  be  no  doubt  conyey  on  the  happeniDff  of  a  specified 

that  the  aame  reenlt  would  take  place  event  is  active^  and  wifi  be  Tuidated 

in  the  other  states.    ,Bven  if  the  stat-  as  a  power).] 

nte  of  uses  of  Henry  YIIL  is  not  re-        '  In  New  York  a  trust  to  seU  for 

garded  aa  re-enacted^  the  provisions  of  any  other  purpose  than  payment  of 

the  modem  statutes  abolishing  passive  creditors  is  void  aa  a  trust,  but  valid 

uses  and  trusts  are  based  upon  the  and  effectual  as  a  power  in  trust:  Sel* 

same  ^licy  as  the  original  legislation,  den  v.   Vermilyea,    1  Barb.  58.    In 

And  smce  these  state  statutes  are  more  Califomia»  the  following  are  illustra- 

mandatory  in  their  language,   there  tions:   Sale  for  benefit  of  creditors: 

seems  to  be  no  room  left  for  the  inter-  Grant  v.  Burr,  54  Cal.  298;  Bateinan 

pretation  which  permitted  a  passive  v.   Burr,   57  Cat  480;  Gschwend  v. 

trust  to  be  created  by  means  of   a  Estes,  61  Cal.  134;  Sharp  v.   Oood- 

nse  limited  upon  a  use:    Knisht  v.  win,  61  Cal.  219;  Tyler  v.  Granger,  48 

Weatherwax,  7  Paige,  182;  Braker  v.  Cal.  269;  Thompson  v.  McKay,  41  Cal. 

Deveraux,  8  Paige,  513,  518;  Johnson  221,  230;  Learned  v.  Welton,  40  Cal. 

T.  Fleet,  14  Wend.  176,  180,  per  Nel-  349;  Handley  v.  Pfister,  39  Cal.  283; 

son,  J.;  Rathbun  v.  Rathbun,  6  Barb.  2  Am.  Rep.  449.     For  benefit  of  lega- 

98;  Knickerbocker  Ins.  Co.  v.  Hill,  3  tees:  Estate  of  Delaney,  49  Cal.  76, 

Hun,   577;  Rawson  v.   Lampman,   6  86;  Auguisola  v.  Arnaz,  51  Cal.  435, 

N.  Y.   456;  Wright   v.   Douglass,   7  438.      [See  also  Cooke  v.    Platl^   98 

N.  T.   564;   Astor  v.  L'Amoreux,  4  N.  T.  35  (it  is  essential  to  the  validity 

Sand.  624;  and  see  Hill  v.  Den,  64  of  trusts  of  this  class  that  the  power 

CaL  6;  Wormouth  v.  Johnson,  58  CaL  conferred  shall  be  absolute  and  imper- 

621;  Patton  v.  Chamberlain,  44  Mich,  ative).]  In  my  opinion,  this  form  would 

6;  Toms  v.  Williams,  41  Mich.  552.  include  a  truet  simply  to  convey  the 

|See  also  Syracuse  Savines  Bank  v.  land  to  some  designated    person  or 

Holden,  106  N.  Y.  415;  Crok  v.  Rinds-  class,  for  the  validity  of  the  trust  can- 

koff,  105  N.  Y.  475;  Sullivan  v.  Bruh«  not  depend  upon  the  amount  of  tha 

ling,  66  Wis.  472;  Farmers'  Nat.  Bank  proceeds. 
V.  Moran,  30  Minn.  165;  Townshend        '  Lang  v.  Ropke,  6  Sand.  363i 


S  1006  XQUITY   JUBISPBUDENCB.  1496 

marriage  and  family  settlements,  and  in  testamentarj^ 
provisions  for  widows  and  children.  If  the  provisions  of 
the  trust  unduly  suspend  the  power  of  alienation,  it  is 
void.  It  should  be  observed  that  attempted  trusts  not 
valid  as  conforming  to  this  class  may  be  effectual  as 
powers  in  trust.^  By  one  form  of  the  fourth  cla.sa  a  trust 
is  authorized  to  accumulate  income  for  the  benefit  of 
minors  in  being,  and  not  longer  than  during  their  minor- 
ity; every  other  form  of  accumulation  is  prohibited.  By 
the  other  form  the  accumulation  is  permitted  for  the 
benefit  of  married  women  as  well  as  minors.' 

§  1005*  Interest,  Bights,  and  Liabilities  of  the  Benefi- 
ciary.— Although  the  beneficiary  in  all  these  classes  of 
express  trusts  takes  no  estate,  this  does  not  prevent  him 
from  taking  or  holding  the  estate,  or  being  vested  with 
the  ultimate  estate,  after  the  trust  is  ended.'  He  also 
has  a  right,  —  a  thing  in  action;  and  how  far  this  is  as- 
signable, or  may  be  reached  by  his  creditors,  depends 
upon  the  nature  and  particular  provisions  of  the  trusi* 

>  The  number  of  Kew  Tork  deois-  72  N.  Y.  408;  Moore  t.  Hegeman,  7f 

ions  oonoeming  this  species  is  great,  N.  Y.  376;  Heermans  v.  Bart,  78  K. 

discnssing  and  settling  many  questions  Y.  259;  Donovan  y.  Van  do  Marie,  78 

of  detail.    The  following  are  the  most  N.  Y.  244;  Ireland  r,  Ireland,  84  K.  Y. 

important:  Lorillard's  Case,  14  Wend.  321;  Delaney  ▼.  Van  Aolen,  84  N.  Y. 

265;  Hawley  y.  James,  16  V^end.  61;  16;  Toms  t.  Williams,  41  Mioh.  552; 

Kane  y.  Gott.  24  Wend.  641;  35  Am.  Meth.  Ohoroh  etc.  y.  Claris,  41  Mich. 

Deo.641;  Hone's  Ex'rsy.  Van  Schaick,  730;   Lyle  y.   Burke,  40  Mioh.  499; 

20  Wend.  564;  Moore  y.  Moore,  47  Smith  y.  Ford,  48  Wis.  115;  White  y. 

Barb.  257;   Burke  y.   Valentine,   52  Fitzgerald,  19  Wis.  480;  Ooodrioh  y. 

Barb.  412;  ELUlam  y.  Allen,  62  Barb.  Citv  of  MUwaukee,  24  Wis.  422;  oyer^ 

605;  Leggett  ▼..Perkins,  2N.  Y.  297;  ruling  Marvin  t.  Titsworth,  10  Wis. 

Amory  y.  Lord,  9  N.  Y.  403;  Sayage  320;  Cutter  y.  Hardy,  48  OaL  668; 

y.  Bumham,  17  N.  Y.  561;  Beekman  Estate  of  Delaney,  49  CaL  76;  [Wood- 

y.  Bonsor,  23  N.  Y.  298;  80  Am.  Dec  ward  y.  James,  115  N.  Y.  366;  Cooke 

269;  Downinff  y.  Marshall,  23  N.  Y.  y.  Piatt,  98  K.  Y.  35.] 

366;  80  Am.  Dec.  290;  Oilman  y.  Red*  *  For  construction,  see  Hawley  y. 

dington,  24  N.  Y.  9;  Everitt  y.  Everitt,  James,  16  Wend.  61;  Vail  y.  Vul,  4 

29  N.  Y.  39;  Post  v.  Hover,  33  N.  Y.  Paige,  317,  328;  Morgan  t.  Masterton, 

593;  Harrison  t.  Harrison,  36  N.  Y.  4  Sand.  442;  Harris  y.  Claric,  7  N.  Y. 

543;  Sohettler  v.  Smith,  41  N.  Y.  328;  242;  KHpatrick  y.  Johnson,  15  N.  Y. 

Manice  y.  Manice.  43  N.  Y.  303;  Ver-  8'22;  Dodge  y.  Pond,  23  N.  Y.  69:  Oil- 

non  y.  Vernon,  53  N.  Y.  351;  Kiah  t.  man  y.  Reddington,  24  N.  Y.  9;  Toms 

Grenier,  56  N.  Y.  220;  Heermans  y.  y.  Williams,  41  Mioh.  552;  [Pray  y. 

Robertson,  64  N.  Y.  332;  Provost  y.  Hegeman,  92  N.  Y.  508;  Barbour  y. 

Provost,  70  N.  Y.  141;  Stevenson  y.  De  Forest,  95  N.  Y.  13.] 

Lesley.  70  N.  Y,  612;  Verdin  y.  Slo-  »  Steyenson  y.  Lesley,  70  N.  Y.  612. 

cum,  71  N.  Y.  345;  Garvey  y.  Mo-  *  In  all  trusts  of  the  first  and  second 

Deyittk72N.  Y.  556;Lowy.  Harmony,  classes,  where  a  fixed  sum  is  to  be 
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The  ei)tire  estate  is  vested  in  the  trustee,  bnt  his  power 
to  make  a  valid  sale  and  conveyance  will  depend  upon 
the  nature  of  the  trust  and  the  form  of  the  instrument 
by  which  it  is  declared.^ 


paid  to  the  beneficiary,  u  to  the  cred-    Cmger  ▼.  Jones,  IS  BarK  467;  Genet 

itor,  a  legatee,  etc.,  he  may  dearly    t.  iSekman,  46  Barb.  3S2;  Kennedy  v. 

maaiffn  his  rights  so  that  the  assignee    Nonan,  52'Oal.  826.    In  trusts  of  the 

^BFomd  become   entitled  to  the  ^y«    fourth  class,  to  aconmnlate  for  the  ben- 

ment.     The  interest  of  the  beneficiary    efit  of  minors,  the  interest  of  the  ben* 

in  theee  kinds  is  ^so  plainly  subject    efioiaries  is  clearly  beyond  the  reach  of 

to  be  reached  by  his  creditors.    In    their  creditors  during  the  existence  of 

tmsts  of  the  third  and  fourth  classes,    the  trust. 

eren  without  any  statutory  j^rohibi-        ^  In  tmsts  of  the  first  class,  being 
tion,  it  seems  inconsistent  with  the    expressly  created  for  the  purpose  of  a 
whole  scheme  that  the  rights  of  the    sale,  the  trustee  may,  of  course,  sell 
beneficiary  should  be  assignable.    In    and  convey  a  good  title:  See  Learned 
aereral  of   the  states  following   the    ▼.  Welton,  40  OaL  S49;  Thompson  ▼. 
New  York  type,  his  power  to  assign    McKay,  41  CaL  221,  230;  Spragne  ▼. 
is  expressly  taken  away;  in  California    Edwards,  48  Cal.  239;  Saunders  ▼. 
he  may  be  restrained  from  assigning    Schmslzle,  49  Cal.  69.     In  trusts  of 
by  the  terms  of  the  trust:  Civ.  Code,    the  other  kinds,  the  trustee  had  no 
■ea  867.  authority  to  sell  or  convey.    Still,  if 

in.  trusts  of  the  third  class,  to  re-    the  trust  is  not  declared  in  the  same 
oeiTe  rents  and  profits  for  the  benefi-    instrument  by  which  the  land  is  eon- 
eiary,  if  there  is  no  valid  provision  for    veyed  to  the  trustee,  a  purchaser  from 
their  accumulation,  the  surplus  of  the    him  without  notice  of  the  trust,  and 
income  over  what  is  reasonably  neces-    for  a  valuable  consideration,  takes  a 
sary,  under  all  the  circumstances,  for    good  title  freed  from  the  trust;  a  pur- 
his  support^  education,  etc.,  may  be    chaser  with  notice,  or  without  a  val- 
reached  by  the  creditors  of  the  benefi-    uable  consideration,  takes  the   land 
ciary,  by  means  of  a  proper  equitable    subject  to  the  trust,  and  becomes  him- 
action.    The  trust  may  authorise  the    self  a  trustee:  Holden  t.  New  Tork 
application  of  the  income  for  the  sup-    and  Erie  Bank,  72  N.  Y.  286;  New  v. 
port  of  the  beneficiary's  family  as  well    Nicoll,  73  N.  Y.  127;  29  Am.  B^.  Ill; 
as  of  himself;  in  such  a  case  only  the    Griffin  v.  Blanchar,  17  CaL  70;  Tnomp- 
snrplus  over  what  was  needed  for  both    son  v.  Toland,  48  CaL  99;  Sharp  v* 
could  be  reached.    It  is  also  settled    Goodwin,  61  Cal.  219;  Scott  v.  Urn- 
by  tibe  decisions  that  a  provision  to    barser,  41  Cal.  410;  Price  v.  Reeves* 
the  effect  that  the  rights  of  the  ben-    38  Cal.  467;  Lathrop  v.  Bampton,  31 
eftciary  should  cease,  and  the  trust    CaL  17;  89  Am.  Dea  141.    When  the 
should  shift  on  behalf  of  another  per-    trust  is  declared  in  the  same  instru- 
son  — e.  g.,  the  beneficiary's  wire —    ment  by  which  the  land  is  conveyed 
in  case  a  judgment  was   recovered    to  the  trustee,  every  sale  or  other  act 
againit  him,  or  in  case  his  interest    by  him  in  contravention  of  the  trust 
became  liable  to  the  claims  of  credi-    is  absolutely  void;    a   purchaser   or 
tors,  is  valid  and  operative:  See  Noyes    grantee  would  obtain  no  title  what- 
V.  Bl&keman,  3  &md.  631;  6  N.  Y«    ever:  Powers  v.  Bergen,  6  N.  Y.  368; 
667;  Bramhall  v.  Ferris,  14  N.  Y.  41;    Belmont  v.   O'Brien,   12  N.  Y.  394; 
67  Am.  Dec.  113;  Graff  v.  Bonnett,  31    Smith  v.  Bowen,  36  N.  Y.  83;  Briggs 
N.  Y.  9;  88  Am.  Dec  236;  Campbell    v.  Palmer,   20  Barb.  392;  Cruger  v. 
V.  Foster,  35  N.  Y.  361;  Williams  v.    Jones,  18  BarU  467;  Leitch  t.  Wells. 
Thorn,  70  N.  Y.  270;  81  N.  Y.  381)    48  Barb.  637.  . 
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SECTION  in. 

HOW  BXFBESS  TRUSTS  ABB  CBBATED. 

▲NALTBI8. 

1 1006w    Trasti  of  real  property;  statate  of  frauds;  wiittng 

1 1007.  Written  dedaration  by  the  grantor;  ditto^  by  the  trosbee;  ez- 

amplea. 

1 1008.  T^sts  of  personal  property  may  be  created  Terbally;  wfael 

tnuta  are  not  within  the  statute. 

1 1009.  Words  and  dispositiona  snfficient  to  create  a  tnut;  exarapUa. 
H  lOli^lOlT*    Bzprees  tmsts  inferred  by  oonstmetion,  aomatiiiiM  improperiy 

called  "  implied  tmsta." 

1 1011.  1.  From  the  powers  given  to  the  trosteai 

1 1012.  2.  ProTisions  for  maintenance;  examples. 
1 1013b    8.  To  carry  cut  purposes  of  the  wilL 

1 1014.    4.  From  "  precatory  **  words;  Knight  t.  Ejiigbt;  exampiss. 

1 1016.  Modem  tendency  to  restrict  this  doctrine;  in  the  United  Statea 

1 1010.  What  intention  necessary  to  create  tha  tmst;  the  genenl  cri* 

teiion;  examples. 

1 1017.  Objections  to  the  doctrina 

§  1006.    Trusts  of  Real  Property  —  Statute  of  Frauds.  — 

Before  the  statute  of  frauds,  trusts  of  real  as  well  as  per- 
sonal property  could  be  created  or  declared  —  technically 
averred  —  verbally.*  The  original  statute  of  frauds  pro- 
vides that  "  all  declarations  or  creations  of  trusts,  or  con- 
fidences in  any  lands,  tenements,  or  hereditaments,  shall 
be  manifested  and  proved  by  some  writing  signed  by  the 
party  who  is  by  law  enabled  to  declare  the  trust,  or  by 
his  last  will  in  writing,  or  else  they  shall  be  utterly  void"; 
also,  that  "  all  grants  and  assignments  of  any  trust  or 
confidence  shall  likewise  be  in  writing,  signed  by  the 
party  granting  or  assigning  the  same,  or  by  such  last  will 
or  devise  [as  mentioned  in  §  5],  or  else  shall  likewise  be 

*  It  seems,  however,  that  this  power  tnn  ▼.  Cann,  3  Atk.   141,  149,  151; 

of  declaring  a  trust  of  land  verbally  Osterman  ▼.  Baldwin,  6  Wall.  116; 

did  not  exist  when  the  land  was  con*  Mnrphy  ▼.  Hubert^  7  Pa.   St.  iSQ; 

Teyed  by  a  deed  absolute  on  its  face;  Shelton  ▼.  Shelton,  5  Jones  Eq.  292; 

only  applying  to  conveyances  by  feoff-  Andin^  y.  Davis,  38  Miss.  674;  77  Am. 

ment  without  a  deed:  See  Fordyoe  v.  Dec  658;   bnt  see  Dean  ▼.  Dean,  6 

Willis,  3  Brown  Ch.  577,  587;  Adling*  Conn.  285. 
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utterly  void.''  This  last  clause  refers  to  assignments  by 
the  cestui  que  trust  Analogous  statutes  have  been  en- 
acted in  the  American  states.^  It  is  the  settled  doctrine, 
in  interpreting  this  legislation,  that  a  trust  of  land  need 
not  be  created  nor  declared  by  a  writing;  it  need  only  be 
manifested  and  proved  by  some  writing  duly  signed  or 
subscribed  by  the  proper  party;  and,  as  a  consequence, 
this  written  evidence  may  be  a  separate  instrument,  either 
simultaneous  with  or  subsequent  to  the  deed  of  convey- 
ance, and  may  be  very  informal.* 

§  1007.  Written  Declaration  by  the  Orantor,  or  by  the 
Trustee.  —  The  written  evidence  of  the  trust  which  will 
satisfy  the  statute  may  come  from  the  grantor, — the  one 
who  intends  that  a  trust  shall  be  created  for  a  certain 
beneficiary,  —  or  from  the  trustee,  —  the  grantee  to  whom 
the  land  is  conveyed  for  the  purposes  of  the  trust,  but 
not  from  the  cestui  que  trust  The  grantor  may  declare 
the  trust  in  the  will  or  the  deed  by  which  the  land  is  con. 
veyed  or  devised,  or  in  an  instrument  separate  and  dis- 
tinct from  the  conveyance;  or  he  may  declare  himself  a 
trustee,  and  that  he  holds  the  land  in  trust,  without  con- 
veying  the  legal  title.'    When  the  trust  is  not  created  in 

^  29  Car.  II.,  a  3,  mos.  7-9.  The  on  Trusts,  tee.  7S,  note;  also  Williams 
I  6  referred  to  in  the  clause  above  ▼.  Hodges,  95  N.  O  32;  Pierson  v.  Pier- 
quoted,  prescribed  the  mode  of  exe-  son,  6  Del.  Ch.  11;  Harvey  v.  Gardner, 
cuting  a  will  of  land.  The  American  41  Ohio  St.  042;  Clark  v.  Haney,  62 
statutes  differ  considerably  from  the  Tex.  611;  00  Am.  Rep.  536.] 
Knfflishy  and  amons  themselves,  in  '  Forster  v.  Hale,  3  Ves.  696;  Den- 
their  language.  Still,  unless  the  terms  ton  v.  Davies,  18  Ves.  499,  503;  Am- 
of  a  particular  statute  are  radieaUy  a  brose  v.  Ambrose,  1  P.  Wms.  322; 
departure  from  the  original  type,  and  Davies  v.  Otty,  33  Beav.  540;  Gardner 
are  mandatory  in  form,  requirmg  the  v.  Rowe,  2  Sim.  ft  St.  346;  5  Rns!i. 
trust  to  be  created  by  the  conveyance  258;  Smith  v.  Matthewd,  3  De  Gex,  F. 
itself,  the  interpretation  adopted  by  ft  J.  139;  Movan  v.  Hays,  1  Johns, 
the  English  courts  prevails  through  Ch.  339,  342;  Pinney  v.  Fellows,  15 
the  American  states.  The  various  Vt.  525;  Sime  v.  Howard,  4  Nev.  473, 
statutes  are  regarded  as  substantially  483;  Flagg  v.  Mann,  2  Sum.  486;  Cor- 
the  same:  Perry  on  Trusts,  sec.  81.  nelius  v.  Smith,  55  Mo.  528;  [Wiser 
[The  statutes  of  frauds  in  a  number  of  v.  Allen,  92  Pa.  St.  317;  Gordon  v. 
the  states  have  omitted  the  paragraph  McCoUoh,  66  Mil.  245.] 
relating  to  the  creation  or  declaration  '  Patton  v.  Beecher,  62  Ala.  579  (an 
of  trusts.  Af  r.  Perry  enumerates  Con-  express  trust  cannot  be  created  by  pa- 
neoticut,  Delaware,  Virginia,  North  rol  on  a  deed  alisolute  on  its  face); 
Carolina,  Texas,  Tennessee,  Kentucky,  Wallace  v.  Wainwright,  87  Pa.  St.  263; 
Ohio,  and  Indiana.  To  these  should  Hearst  v.  Pujol,  44  Cal.  230,  235;  Miles 
be  added  West  VirginU:  See  Perry  T.  Thorne,  38  CaU  335;  99  Am.  Deo. 
2  Eq.  Jub.  —  M 
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and  by  the  instrument  of  conveyancei  it  may  be  suffi- 
ciently declared  and  evidenced  by  the  trustee  to  whom 
the  land  is  conveyed,  or  who  becomes  holder  of  the  legal 
title;  and  this  may  be  done  by  a  writing  executed  Bimul- 
taneously  with  or  subsequent  to  the  conveyance,  and  such 
writing  may  be  of  a  most  informal  nature.^    The  trustee's 

384;  Taylor  y.  Say  lea,  57  K.  H.  465;    will;  see,  per  eoniro.  Lynch  r.  dementi, 
Barnes  v.  Taylor,  27  K.  J.   Eq.  259;    supra);  Inchiqnin  v.  French,   1    Cox, 
Tanner  y.  Skinner,   11  Bash,  120  (a    1;  but  the  separate  instmment  mwat 
party  declaring    himself   a    trustee);    be  contemporaneouB  with  the  conyey- 
Urann  v.   Coates,  109  Mass.   581  (a    ance,  or  a  |>art  of  the  same  single  trans- 
memorandum  signed  by  a  decedent,    action;  where  the  title  has  been  vested 
not  addressed  to  any  person,  fonnd    in  a  grantee,  his  rights  cannot  be  <le* 
among  his  papers,  a  sufficient  declara-    feated  by  a  subsequent  and  wholly  tui- 
tion of  trust  with  respect  to  certain    dependent  act  of  the  grantor:  Adling- 
land,    constituting    him    a    trastee);    ton  v.  Cann,  3  Atk.  141,  145;  Grabb  y. 
Lynch  y.  Clements,  24  K.  J.  £q.  431    Crabb,  1  Mylne  ft  K.  511;  Eilpin  y. 
(while  a  grantor  may  declare  a  trust    Kilpin,  1   Mylne  ft  K.  520,  SS2;  Be 
in  a  separate  instrument  accompany-    Laurencel  y.  De  Boom,  48  Gal.  581; 
ing  the  deed,  a  testator  who  deyiaes    Chapman  y.  Wilbur,  3  Or.  326;  Ben^ 
land  cannot  declare  a  trust  in  a  yalid    nett  y.  Fnlmer,  49  Pa.  St.  155;  Brown 
manner  by  means  of  a  separate  writ-    y.  Brown,  12  Md.  87. 
ing  which  is  not  duly  executed  with        ^  Letters,  recitals,  memoranda,  etc, 
the  formalities  required  for  the  exeon-    haye  been  held  sufficient  eyidence  of  a 
tion  of  a  will,  even  though  the  writing    trust:  Smith  v.  Matthews,  3  DeGex,  F. 
is  referred  to  in  the  wUl);  Homer  y.    ft  J.  139;Gardnery.  Rowe,2Sim.ftSt. 
Homer,  107  Mass.  82  (a  mere  memo-    346;  5  Russ.  258;  Dale  y.  Hamiltoo*  2 
randum  in  a  ledger  is  not  sufficient);    Phill.  Ch.  266;  Forster  v.  Hale,  3  Tea. 
Bragg  y.  Paulk,  42  Me.  502;  Bates  y.    696;  Union  Mut.  Ins.  Co.  y.  Campbell, 
HuM,  65  Me.  180;  l^cClellan  v.  Mc-    95  HI.  267;  35  Am.  Rep^  166  (notice 
dellan,  65  Me.  500;  Packard  y.  Put-    in  writing  giyen  by  the  grantee  stat- 
nam,  57  N.  H.  43;  Faxon  y.  Folvey,    ing  that  the  property  in  fact  belonged 
1 10  Mass.  392;  Movan  y.  Hays,  1  Johns,    to  certain  nam^  beneficiaries,  a  mf- 
Ch.  339;  Gomez  y.  Tradesmen's  Bank,    fident  declaration  of  trust);  Rogen 
4  Sand.  102,  106;  Harrison  y.  McMen-    Locomotive  eta  Works  y.  Kelly,  19 
nomy,2Edw.Ch.  251;  Wright  y.Douff.    Hnn,  399   (receipt   by  a  bank  liiat 
lass,  7  N.  Y.  564;  Cook  y.  Barr,  44  N.    money  deposited  was  in  troat  for  sp^ 
T.  156;  Dufify  y.  Masterson,  44  N.  T.    oified  purposes);  Bates  y.  Hard,  65 
557;  Berrien  v.  Berrien,  4  N.  J.  £q.    Me.  180  (a  distinct  written  statement 
37;  lyory  y.  Burns,  56  Pa.  St.  300;    specifying  the  terms  of  the  tmst,  and 
Raybold  y.  Raybold,  20  Pa.  St.  308;    the  parties  to  it,  subscribed  by  the 
Maccnbbin  y.  Cromwell,  7  Gill  ft  J.     trustee,  whether  addressed  to  or  ds- 
164;  Johnson  y.  Ronald,  4  Mnnf.  77;    liyered  to  the  ceHni  que  trust  or  not,  or 
Skipwith's    Ex*r    y.    Cunningham,   8    whether  intended  to  ue  eyidenoe  of  the 
Leigh,  271;  31  Am.  Dec  642  (the  cestui    trust  or  not  when  made,  is  a  snfficienk 
gue  trust  need  not  join  in  executing    declaration);  McClellan  y.  McClellan, 
the  writing);  Reid  y.  Reid,  12  Rich.     65  Me.  500  (it  is  sufficient  that  a'trost 
Kq.  213;  Gibson  y.  Foote,  40  Miss.  788;    is  declared  by  a  writing  subscribed  by 
Kingsbury  y.  Burnside,  58  IlL  310;  11    the  trustee  subsequent  to  the  oonyey- 
Am.  Rep.  67;  Sime  y.  Howard,  4  Key.     ance);  De  Laurencel  y.  De  Boom,  48 
473, 482.     The  grantor  may  declare  the    Cal.  581  (testator  deyised  land  to  A 
trust  by  an  instrument  separate  from    on  the  face  of  the  will  absolutely;  on 
the  conveyance  to  the  trustee:  Woody,     the  same  day  the  will  was  executed. 
Cox,  2  Mylne  ft  C.  684  (a separate  testa-    testator  wrote  a  letter  to  A,  statuig 
meutary  paper);  Smith  v.  Attersoll,  1     that  the  deyise  was  on  tmst  for  cer- 
Russ.   266  (a  paper  accompanying  a    tain  purposes  which  were  sufficiently 
will  although  not  duly  executed  as  a    specified;  afterwards^  and  during  tss- 
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Acceptance  of  the  trust  may  be  express  by  bis  executing 
the  conveyance  or  other  instrument,  or  by  assenting  to 
the  will;  or  it  may  be  inferred  from  his  dealing  with  the 
property;  and  prima  facie  be  is  presumed  to  accept.^  An 
Acceptance  by  the  trustee  is  necessary,  in  order  to  bind 
him,  but  not  in  order  to  validate  the  trust.  A  refusal  to 
accept  or  disclaimer  frees  the  trustee  named  from  any  duty 
to  act  under  the  trust,  but  the  rights  of  the  beneficiary  do 
not  depend  upon  his  acceptance.  A  court  of  equity  never 
suffers  an  express  trust  to  fail  from  want  of  a  trustee.' 

§  1008.  Trusts  of  Personal  Property  may  be  Created 
Verbally.  —  The  provisions  of  the  statute  of  frauds  apply 
to  chattels  real/  but  not  to  mouey  secured  by  mortgages 

iator's  lifetime,   A,    in  writing,  ao-  47;  Garnsey  y.  Gbthard,  90  CaL  603.] 

knowledged  the  letter,  accepted  the  As  to  the  defendant's  denial  of  the  al- 

tmsts,  and  promised  to  carry  them  leged  parol  agreement,  or  his  express 

out.    Held,   that    the   express   tmst  pleading  of  the  statute,  in  his  answer, 

wasdedaredy  and  Atook  theland  asa  see  Ontario  Bank  ▼.  Boot,  3  Pitige, 

trustee);  Tanner  v.  Skinner,  11  Bush,  47S;  Dean  t.  Dean,  9  N.  J.  Eq.  4S6i 

120  (explicit  statement  by  a  party  de-  Wolf  y.  Corby,  30  Md.  356,  3S0;  Bil- 

«laring  himself  a  trustee);  Moore  y.  lingsleay.  Ward,  33  Md.  48,  51;  Allen 

Pickett,  62  lU.  158  (letter  written  by  y.  Chambers,  4  Ired.  Eq.  125. 

the  trustee;  and  the  lands  mentioned  ^  Montford  y.  Cadonm,  17  Ves.  486, 

in  the  letter  as  affected  by  the  tmst  489;  19  Ves.  635,  638;  Urch  y.  Walker, 

may  be  identified  by  evidence  of  the  3  Mylne  ft  C.  702;  Kirwan  v.  Daniel, 

surrounding    circumstances);    Kings-  6  Hare,  493;  Eyriok  y.  Hetrick,  18 

bury  y.  Bumside,  58  DL  310;  11  Am.  Fa.  St  488,  493;  Flint  y.  Clinton  Co., 

Rep.  67  (by  letter  of  trustee);  John-  12  N.  H.  430,  432;  Lyle  y.  Burke,  40 

son  y.  Deloney,  35  Tex.  42  (the  same);  Mich.  499;  Hearst  y.  Pujol,  44  CaL 

Phelps  y.  Seely,  22  Gratt.   573  (the  230,  235.     [See  also  9  1060,  note.] 

same);    Baldwin   t.    Humphrey,    44  *  Whether  the  want  arises  from  the 

N.  Y.  609  (grantees  declaring  them-  fact  that  no  trustee  was  named,  or 

selyes  trustees  by  a  written  agree-  from  the  trustee's  refusal  to  act,  or 

ment);  Packard  t.  Putnam,  57  a.  H.  from  other  cause,  the  court  will  ap« 

43;  lyory  y.  Bums,  56  Pa.  St.  300;  point  a  trustee,  or  will  treat  the  per- 

fLoring  y.  Palmer,  1 18  U.  S.  321  (trust  son  in  whom  the  legal  title  is  yested  as 

•contained   in  a  series  of  letters  and  a  trustee:  King  y.  Donnelly,  5  Paige, 

agreements);  Cain  y.  Cox,  23  W.  Ya.  46;  Cushney  v.  Henry,  4  Paige,  345; 

594  (title  bond);  Newkirk  y.  Place,  47  Shepherd  y.  McEyers,  4  Johns.   Ch. 

N.  J.  Eq.  477  (letters);  McCandlessy.  136;  8  Am.  Dec.  561;  Crocheron  y. 

Warner,  26  W.  Ya.  754;  Gaylord  y.  Jaqnes,  3  Edw.  Ch.  207;  De  Barante 

City  of  La  Fayette,   115  Ind.   423.]  y.  Gott,  6  Barb.  492;  Griffith's  Adm'r 

Even  where  there  has  been  no  other  y.  Griffith,  5  B.  Mon.  113;  Furman  ▼. 

writing,  the  admissions  by  a  party  de-  Fisher,  4  Cold.  626;  94  Am.  Dec.  210; 

fendant  in  an  answer  in  chancery  may  Peter  y.  Beverly,  10  Pet.  532;  Druid 

be  a  sufficient  declaration  of  trust:  Park  etc  Co.  y.  Oettinger,  53  Md.  46; 

Patton  y.  Chamberlain,  44  Mich.  5;  Adams  y.  Adams,  21  Wall.  185  (the 

Broadrup  v.   Woodman,  27  Ohio  St.  trustee's  refusal  to  accei>t  does  not  im- 

553;  McLanrie  y.  Partlow,  53  III.  340;  pair  the  beneficiary's  rights);  [Minot 

Cozine  v.  Graham,  2  Paige,  177;  Mac-  v.  Tilton,  64  N.  H.  371  (same).] 

cubbin  v.  Cromwell,  7  Gill  ft  J.  157,  »  Forster  v.  Hale,  3  Yea.  696;  Riddle 

164;  [McVay  v.  McYay,  43  N.  J.  Eq.  y.  Emerson,  1  Yem.  108. 
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and  other  charges  upon  land.'  Nor  does  the  statute  ex* 
tend  to  trusts  of  pure  personalty;  and  such  trasts  znay 
therefore  be  created,  declared,  or  admitted  verbally,  and 
proved  by  parol  evidence,  although  the  consensus  of 
authorities  demands  clear  and  unequivocal  evidence' 
Trusts  which  arise  by  operation  of  law  —  resulting  and 
constructive  trusts — are,  in  express  terms,  excepted  from 
the  statute. 

§  1009.  Words  or  Dispositions  Sufficient  to  Create  a 
Trust.  —  What  words  or  dispositions,  either  in  the  written 
or  the  verbal  declaration,  do  or  do  not  operate  to  create 
a  trust?    It  is  assumed  in  the  present  discussion  that  the 

^  Benbow  v.  Townsend,  1  Mylne  it  agreement  wai  made  that  she  should 

K.  606;  BellasU  v.  Compton,  2  Veni.  hold  it  in  trust  for  all  A's  children. 

294;  [Tapia  y.  Demartini,  77  CaL  883;  field,  that  a  valid  troBt  was  created,— 

11  Am.  St  Rep.  288.]  averyin8tniotiTeca8e);£atonv.  Cook, 

*  McFaddeny.  Jenkyns,  1  PhilL  Oh.  25  N.  J.  Eq.  65  (an  oral  direction  bj 

153,   157;    Hawkins   ▼.    Gardiner,  2  a  creditor  to  his  debtor  to  hold  the 

Smale  k  G.  441, 451;  Clapp  v.  Smery,  money  dne  in  trust  for  A  creates  a 

98  m.  623    (a  son  collected  and  in-  valid  trust  in  favor  of  the  donee,  A); 

vested  in  his  own  name  money  of  his  Hooper  v.  Holmes,  11  N.  J.  Eq.  122; 

mother.     Held,  his  parol  statement  Eimoall  v.  Morton,  5  N.  J.  Eq.  26,  31; 

showed  a  trust,  and  not  a  mere  loan);  43  Am.  Dec.  621;  Barkley  v.  Lane's 

Hon   V.  Hon,  70  Ind.   135  (trust  in  Ez'r,  6  Bush,  587;  Higgenbottom  v. 

personal  property  created  verbally);  Peyton,   3  Rich.   Eq.    398;    Maffitf* 

tteiff  V.  Horst,  52  Md.  255  (a  son-in-  Adm'r  v.   Rynd,  69  Fa.  St.  380  (al- 

law  receiving  money  from  his  father-  though  upon  a  conveyance  of  land  a 

in-law  verbuly  agreed  to  hold  it,  and  verbal  declaration  of  trust  in  favor  of 

also  another  sum  previously  received,  the  grantor  or  other  person  is  vmd 

in  trust  for  his  own  children.    Held,  a  under  the  statute,  yet  such  a  verbal 

trust  was  impressed  on  both  sums);  declaration  by  the  ffrantee  after  a  oon- 

Davis  V.   Coburn,   128  Mass.  377  (a  version  of  the  land  into  money  ere- 

truat  in    personal  property  may  be  ates  a  valid  trust  with  respect  to  the 

shown  by  parol  evidence);  Chace  v.  proceeds).     See  Lister  v.  Hodgson,  L. 

Ohapin,    130  Mass.   128  (the    same);  K.  4  Eq.   30.     [To  the  same  effect, 

Gkdsden  v.  Whaley,  14  S.  0.  210  (a  Hess's  Appeal,  112  Pa.  St.  168;  Odder 

person  may  create  a  trust  in  personal  v.  Moran,  49  Mich.   14;  Edinser  v. 

property  by  verbally  declaring  him-  Heiser,    62    Mich.    598;     Mohn    v. 

self  a  trustee  for  the  donee;  no  par-  Mohn,  112  Ind.  285;  Thomas  v.  Merry, 

ticular  form  of    words  is  necessary,  113  Ind.  88;  but  see  Wolford  v.  Farn- 

and  the  trust  may  be  proved  by  cu>  ham,  44  Minn.  159  (a  parol  agreement 

cumstances  as  well  as  oy  direct  evi*  by  grantee  to  hold  huid  for  gjrantor 

dence    of    the    declarations);  Ray  ▼.  until  sold,  and  when  sold,  pay  him  the 

Simmons,  11  R.  L  266;  23  Am.  Rep.  proceeds,  void).     See  also,  on  thegeo' 

447;  (an  owner  of  personalty  may  ver-  eral  subject,  Barry  v.  Lambert,  9S 

bally  declare  that  he  holds  it  in  trust  K.  Y.  305;  Cobb  v.  Knight,  74  Me. 

for  another;  e.  g.,  A,  depositing  money  253;  Chace  v.  Chapin,  130  Mikss.  128 

in  a  bank  in  his  own  name,  may  orally  (subsequent  declarations  of  transferrer 

declare  that  he  holds  it  as  trustee  for  assented  to  and  acted  upon  by  the 

B);  Silvey  v.  Hodgdon,  52  Cal.  363  (A  transferee,    admissible    to    establinh 

took  out  a  policy  of  insurance  on  bis  trust);  Chase  v.  Perley,  148  Mass.  289; 

own  life  in  name  of  his  daughter,  B,  and  Dauaer  v.  Warwick,  33  N.  J.  Eq.  133; 

on  the  face  of  it  in  her  favor;  a  verbal  Roach  v.  Cara^L,  85  Cal.  437.] 
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'operty  is  directly  conveyed  to  or  is  held  by  the  person 
^cdleged  to  be  a  trustee.    In  the  first  place^  as  has  already 
l>een  shown,  a  mere  voluntary  promise  to  give  property 
in  trust  does  not  create  ^  a  trust,  nor  any  right  which  a 
<50urt  of  equity  will  enforce.*    In  the  second  place,  no  pre- 
•cise  form  of  words  is  necessary  to  create  a  trust,  but  the 
intention  must  be  clear.    The  fact  that  a  trust  of  lands 
is  created  must  not  only  be  manifested  and  proved  by  a 
writing  properly  executed,  but  it  must  also  be  manifested 
•and  proved  by  such  a  writing  what  the  trust  is.    The 
declaration  of  trust,  whether  written  or  oral,  must  be  rea- 
sonably certain  in  its  material  terms;  and  this  requisite 
of  certainty  includes  the  subject-matter  or  property  em- 
braced  within  the  trust,  the  beneficiaries  or  persons  in 
whose  behalf  it  is  created,  the  nature  and   quantity  of 
interests  which  they  are  to  have,  and  the  manner  in  which 
the  trust  is  to  be  performed.    If  the  language  is  so  vague, 
general,  or  equivocal  that  any  of  these  necessary  elements 
of  the  trust  is  left  in  real  uncertainty,  then  the  trust  must 
fail.*    No  particular  technical  words  need  be  used;  even 

^  Young  y.  Toung,  80  K.  Y.  422;  36  Baker,  18  Bear.  372;  Stabbs  ▼.  Sargon, 

Am.   Rep.  634;  Estate  of  Webb,  49  2  Keen,  255;  Cruwvs  v.  Colman,  9  Yes. 

Oal.  541;  and  see  ante,  §§  997,  998,  an-  319,  323,  per  Sir  William  Grant;  Steere 

der  head  of    Toluntary  trusts.      On  v.  Steere,  5  Johns.  Ch.  1;  9  Am.  Deo. 

the  same  principle,  a  mere  unfinished,  256;  Porter  y.  Bank  of  Rutland,  19 

inchoate  purpose  expressed  does  not  Vt.  410;  Carpenter  y.  Cushman,  105 

create  a  trust:  Bayley  v.  Boulcott,  4  Mass.  417,  419;  Inhabs.  of  Freeport 

Russ.    345;    Donohoe  y.   Conrahy,   2  y.   Bartol,  3  Oreenl.  340;  Brown  y. 

Jones  ft  L.  688,  694;  Dellinger's  Ap-  Combs,  29  N.  J.  L.  36;  Harris's  Ez'rt 

peal,  71  Pa.  St.  425;  nor  the  mere  ex-  y.  Bamett,  3  Gratt.  339;  Rutledge  y. 

pression  that  the  property  was  "in*  Smith,  1  McCord  Eq.  119;  Norman  y. 

tended"    for  a  certain  person:   Hays  Bnrnett,  25 Miss.  183;  Mercer y. Stark, 

y.  Quay,  68  Pa.  St  263.  1  Smedes  ft  M.  Ch.  479;  Barkley  y. 

'  It  does  not  follow  that  the  gran-  Lane*s  Ex'r,  6  Bash,  587;  Slocum  y. 
tee,  deyisee,  or  legatee  takes  the  prop*  Marshall,  2  Wash.  C.  C.  397;  Russell 
erty  absolntely  free  from  the  trust  in  y.  Switzer,  63  Ga.  711  (certainty  neces- 
such  case;  if  the  trust  attempted  to  be  sary);  Uill  y.  Den,  54  CaL  6  (a  con* 
created  fails  for  reason  of  uncertainty,  yeyance  by  A  to  himself  and  his 
and  the  instrument  shows  an  intention  brother  jointly  as  trustees  for  A's 
that  the  immediate  donee  was  not  to  children);  Smith  y.  Ford,  48  Wis.  115 
take  and  hold  the  beneficial  interest,  (trust  created  by  express  words  on  be- 
then  a  trust  results  to  the  donor:  See  half  of  grantor^s  wife  and  children); 
post,  §  1032;  Knisht  y.  Boughton,  11  Chili  First  Presb.  Soc.  y.  Bowen,  21 
Clark  ft  F.  513;  Smith  y.  Matthews,  3  Hun,  389  (no  yalid  trust  without  a  cer- 
De  Gex,  F.  ft  J.  139;  Brings  y.  Penny,  tain  lieneficiary);  Wallace  y.  Wain- 
3  Macn.  ft  G.  546;  Williams  y.  Wil-  wright,  87  Pa.  St.  263  (a  trust  existi 
1  Sim.,  N.  S.,  358;  Reeyes  y.  where  the  legal  estate  is  in  one  person 
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the  words  "trust"  or  "trustee"  are  not  essential;  any 
other  words  which  unequivocally  show  an  intention  that- 

and  the  equitable  in  anotlier);  Cookrell  erty  to  bo  the  sabjeot-matter  jm  left 

V.  Armstrong,  31  Ark.  680  (ezpreas  uncertain:  Bardswell  ▼.  BardeweQ,  9 

words  not  neoesaary;  the  intention  to  Sim.  319;  Winch  ▼.  Bmtton,  14  8^ 

be  gathered  from  the  whole  instru-  379;  Fox  v.  Fox,  27  BeaF.  301;  Leeh* 

ment);  Smith  ▼.  Bowen,  35  N.  Y.  83  mere  ▼.  Lavie,  2  Mylne  &  K.  197p 

(the  words  "all  my  estate,  both  real  Cowman  v.  Harrison,  10  Hare^  2S4^ 

and  personal,  I  give  to  my  wife,  to  be  Palmer  v.   Simmonds,  2  Drew.  221; 

used  and  disposed  of  at  her  discretion  nor  where  the  objects  are  left  iineer- 

ior  the  benefit  of  herself  and  my  daugh-  tain:  Green  v.  Marsden,  1  Drew.  646; 

ters,  M.,  L.  and  A.,"  held  to  create  a  White  ▼.   Briggs,  2  PhilL   Gh.  5831 

tmst  in  favor  of  the  danshters  with  *' Trust  "and  **tmstee"  not  essential, 

respect  to  three  fourths  m  the  prop-  but  their  omission  might  be  a  strong 

erty);  Zuver  y.  Lyons,  40  Iowa,  510  evidence  of  the  intention:    Sing  v. 

(a  trust  to  A  for  life,  and  after  his  Denison,  1  Yes.  k  K  260,  273;  Oroek- 

death  the  title  in  fee  to  vest  in  his  ett  v.  Crockett^  1  Hare,  451;  Baikesv. 

heirs,  creates  a  trust  estate  In  A  dur-  Ward,  1  Hare,  445;  Jubber  v.  Jubber^ 

ing  his  life,  and  remainder  in  fee  to  9  Sim.  503;  Inderwick  ▼.  Inderwick, 

his  heirs,  contrary  to  the  rule  in  Shel-  13  Sim.  652;  Bibby  ▼.  Thompson,  32 

le^'s  case);  McElroy  v.  McElroy,  113  Beav.  646;  Porter  v.  Bank  of  RnUand, 

Mass.  509  (where  a  deed  to  A  expressly  19  Vt.  410;  Aynesworth  t.  Haldeman^ 

creates  a  trust  in  favor  of  B,  the  haben'  2  Duvall,  565, 571 ;  Tobias  ▼.  Ketohuoir 

ditm  clause  and  the  covenants  do  not  32  K.   Y.   319,   327,   328;    Smith  v. 

necessarily  limit  the  interest  of  the  Bowen,  35  N.  Y.  83;  Sheets's  Estate, 

ee$tm  que  tnut,  nor  give  any  beneficial  52  Pa.  St.  257,  566;  [Woodward  v. 

interest  to  the  grantee,  A).     [See  also,  James,  115  K.  Y.  356;]  and  "trust" 

in  general,  Obermiller  v.  Wylie,  36  or  "  trustee "  do  not  always  show  a 

Fed.  Rep.  641;  Hamer  ▼.  Sid  way,  )24  trust:  Brown  v.  Combs,  29  N.  J.  L. 

N.   Y.   550;    21   Am.   St.   Rep.   693;  36;  Attorney-General  ▼.    Merrimack 

Blouin  ▼.  Phaneuf,  81  Me.  176;  Mc-  M.  Co.,  14  Gray,  586,  612;  Seldens 

Camant  v.  Nuckolls,  85  Va.  331  (dis-  Apneal,  31  Conn.  548;  Freedley's  Ap- 

cretionary  power  merely);  Hemphill  peal,  60  Pa.  St.  344;  Richardson  v. 

y.  Hemphill,  99  N.  C.  442;  Anderson  Inglesby,  13  Rich.  Eq.  59;  Eldhdge 

V.  Crist,  113  lud.  65;  Quinn  v.  Shields,  v.  The  See  Yup  Co.,  17  CaL  44;  [Mat- 

62  Iowa,  129;  49  Am.  Rep.  141;  Ten-  ter  of  Hawley,  104  N.  Y.  250.]    Sir 

ney  v.  Simpson,  37  Kan.  579;  Rich*  William  Grant  said  in  Cmwys  ▼.  Col< 

ardson  v.  Seever*s  Adm'r,  84  Va.  259,  man,  9  Ves.  319,  323,  that  threa  things 

270  (gift  to  donor's  son-in-law  "for  are  indispensable  to  constitute  a  valid 

benefit  of "  latter's  wife  and  children,  trust:  1.  Sufficient  words  to  raise  it; 

no  trust  created;  words  merely  show  2.  A  definite  subject;  and  3.  A  eer- 

motive  for  the  gift);  but  see  Cresswell's  tain  or  ascertained  object.    It  is  the 

Adm'r  v.  Jones,  68  Ala.  420  (convey-  well-settled  rule   that   although    the 

ance  to  son-in-law  "as  an  advance-  purpose  to  create  a  trust  is  evident, 

ment"  to  the  daughter,  "in  part  of  still,  where  the  terms  of  its  creation 

her  distributive  share,'*  creates  a  trust  are  so  vague  and    indefinite  that  a 

for  her);  Holt  y.  Wilson,  75  Ala.  58  court  of  equity  cannot  clearly  ascer- 

(antenoptial    agreement    that    wife's  tain  either  the  objects  or  the  persons 

property  shall  "  inure  and  belong  to"  who  are  to  take,  the  trust  will  be  held 

the  husband  is  a  declaration  of  trust).]  to  fail,  and  the  property  will  fall  into 

Under  the  peculiar  law  of  Pennayl-  the  general  fund  of  the  author:  Power 

vania,  an  express  trust  cannot  be  effect-  ▼.  Caasidy,  79  N.  Y.  602,  609;  35  Am. 

ively  created  in  behalf  of  a  woman  Rep.  550,  per  Miller,  J.;  Fowler  v. 

unless  she  is  married,  or  unless  it  is  Garlike,  1  Russ.  ft  M.  232;  Stnbbs  v. 

created  in  contemplation  of  her  mar-  Sargon,  2  Keen,  255;  3  Mylne  ft  C. 

riage:   Snyder's   Appeal,   92  Pa.   St.  507;  Wood  v.  Cox,  2  Mylne  ft  C.  684; 

504;  Pickering  v.   Ooates,   10  Phila.  Wheeler  v.   Smith,   9  How.   55,  79; 

65;  Ash  v.  Bowen,  10  Phila.  96.     No  [Dyer's    Appeal,    107    Pa.    St.    446.) 

tmst  will  be  created  whexe  the  prop-  This    requisita   applies   with   special 
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the  legal  estate  was  vested  in  one  person,  but  to  be  held 
in  some  manner  or  for  some  purpose  on  behalf  of  an- 
other, if  certain  as  to  all  other  requisites,  are  sufficient. 
On  the  other  hand,  if  the  words  "  trust  '*  or  "  trustee  "  are 
employed,  they  do  not  necessarily  show  an  intention  to 
create  or  declare  a  trust.  It  sometimes  happens  that  an 
express  trust  arises,  not  from  any  definite  words,  but  from 
the  entire  dispositions  contained  in  the  will,  deed,  or  other 
instrument,  or  from  a  construction  of  all  its  terms.  Some« 
examples  of  such  trusts,  both  in  real  and  in  personal  prop- 
erty, are  given  in  the  foot-note  as  illustrations.^ 

foroe   to   private   tmste;    pablio   or  bnt  they  took  contingent  remainderB); 
charitable  tmsts  are'  soverned  by  a  Tome   v.   WiUiama,    41    Mich.    552; 
nraeh  lose  stringent  mM.     [The  bene*  Ferry  ▼.  Liable,  31  N.  J.  Eq.  566  (a 
ficiaries  need  not  be  named;  it  ia  suffi-  testator'g  direction  to  hia  executors  to 
dent  if  they  can  be  ascertained,  and  continne  his  basiness  creates  a  trust 
parol  evidence  is,  of  course,  admissible  estate);  Donovan  v.  Van  de  Mark,  78 
in  case  of  a  latent  ambisuity:  Gilmer  N.  Y.  244;^  Verdin  v.  Slocum,  71  K.  Y. 
T.  Stone,  120X7.  S.  586;  first  National  845;  Low  v.  Harmony,  72  N.  T.  408; 
Bank  v.Sch ween,  127111.573;  11  Am.  Vernon    v.    Vernon,   53   N.   Y.   351 
St.  Rep.  174;  Sleeper  ▼.   Iselin,   62  (trusts    under    New    York    statute); 
Iow%  583;  Boardman  v.  Willard.  73  Smith  v.  Bowen,  35  N.  Y.  83;  Whit- 
Iowa,  22.]  comb  V.  Cardell,   45  Vt.  24.     Bxam- 
'  Examples  of  trusts  of  real  prop*  pies  of  trusts  of  personal  property: 
erty:  Janes  v.  Throckmorton,  57  Cat  Trust  created,  or  not,  of  money  de- 
368  (an  encumbered  estate  being  con-  posited  in  a  bank:  Stone  v.  Bishop,  4 
veyed  to  A,  in  oonsideration  thereof  Uliff.  593;  Weber  v.  Weber,  58  How. 
he  gave  a  written  agreement  whereby  Pr.  255;  Rogers  etc.  Works  v.  Kelly, 
he  oovenanted  that  he  would  pay  on  19  Hun,  399;  Ray  v.  Simmons,  11 R.  I. 
the  indebtedness  out  of  the  estate,  266;  23  Am.  Rep.  447;  Martin  v.  Funk, 
and  if  any  money  or  land  remained  75  N.  Y.  134;  31  Am.  Rep.  448;  Boy- 
after  payment  of  all  the  indebtedness,  kin  v.  Pace's  ExV,  64  Ala.  68,  (a  re- 
he  would  convey  one  fifth  part  thereof  ceipt»  "Received  of  S.  P.  eight  hun- 
to  B.    Held,  that  a  trust  was  created  dred  dollars,  in  trust  for  S.  P.,  minor, 
in  favor  of  B;  and  A  having  freed  the  to  be  kept  and  used  for  his  benefit,  to 
estate  from    the  encumbrances,  and  the  best  of  my  ability,"  etc.,  creates 
obtained  a  clear  title  in  himself,  that  a  valid  trust  which  cannot  be  varied 
he  held  the  land  subject  to  a  trust  in  by  parol  evidence);  Clapp  v.  Emery, 
B's  favor  with  respect   to  one  fifth  98  III.  523  (trust  created  by  receiving 
tiiereof);  Wormonth  v.  Johnson,  58  and  investing  money  of  another  with 
Gal.  621;  Taft  v.  Taft»  130  Mass.  461  verbal  declarations);  Reiff  v.  Horst, 
(testator  devised  land  to  his  danshter,  52  Md.  255  (trust  by  receiving  money 
with   full    power  to  dispose  of   the  with  verbal  directions);  Lylev.  Burke, 
whole  or  any  part  or  any  of  the  pro-  40  Mich.  499  (a  written  declaration  of 
ceeds,  to  devote  the  income,  etc.,  to  trust);  Kershaw  v.  Snowden,  36  Ohio> 
the  maintenance  and  support  of  her-  St.  181  (money  placed  in  the  hands  of 
self  and  her  children,  and  if  any  por-  a  person  to  be  repaid  on  his  death, 
tion  of  the  estate  was  undisposea  of  held  to  create  simply  the  relation  of 
during  her  life  or  by  her  last  will,  the  debtor  and  creditor,  and  not  a  trust); 
same  was  to  be  held  for  her  children  Gadsden  v.  Whaley,  14  S.  0.  210  (a 
until  they  became  of  age  and  then  person    verbally    declares    himself    a 
paid  to  them.     Held,  that  no  trust  trustee);  Ferry  v.  Liable,   31   N.   J. 
was  created  in  favor  of  the  children,  Eq.  566;  Morrison  v.  Kinstra^  55  Miss. 


I  lOlO  SqUITT  JUBISPBUDSKCX.  1486 

§  1010.    Express  Trusts  Inferred  by  OonstmctioiL  — 

There  is  another  important  class  of  express  trostSj  which 
are  not  directly  and  expressly  declared  hy  the  terms  of 
the  instrumenti  but  which  are  inferred  by  a  construction 
of  all  the  terms  and  dispositions.    They  are  all   cases 
where  the  court  infers  that  it  was  the  intention  of  the 
party  to  create  an  express  trust  for  some  purpose,  although 
he  has  not  expressed  that  intention  in  unequivocal  and 
direct  terms>  and  the  court  is  forced  to  gather  it  from  his 
general  expressions,  or  from  the  objects  and  purposes  of 
his  gift.    When  such  a  trust  is  found  by  the  court  to  have 
been  intended  by  the  party,  it  is  in  every  respect  an  ez- 
press  active  trust, — has  no  resemblance  whatever  to  a  result- 
ing or  a  constructive  trust.     It  is,  in  fact,  an  express  trust 
which  the  donor  did  not  unmistakably  declare,  but  which 
the  court  has  helped  out  by  interpretation  and  inference. 
To  call  this  class  '' implied  "  trust,  as  is  often  done,  is  not 
only  erroneous,  but  is  productive  of  confusion  and  mis- 
take.*   These  trusts  ordinarily  arise  from  a  construction 

71;  Jones  y.  Kent,  80  N.  Y.  685  (A  mere  deposit  of  mone^  in  a  saTUigp 

Bold  to  B  certain  stocks  for  a  sum  bank  by  one  person  in  the  name  of 

paid  down,  '*  and  one  half  of  what-  another);  Marcy  v.  Amazaen,  61 H.  H. 

ever  price  the  same  should  be  sold  for,  131;  60  Am.  Rep.  320  (same);  Bolnii- 

when  sold,  over  and  above  that  sum."  son  r.  Ring,  72  Me.  140;  39  Am.  Bep^ 

Held,  no  trust  created  of  the  stocks  308;  Boyd  v.  Mnnro,  32  S.  GL  249  (ns 

in  B's  hands);  Young  ▼.  Young,   80  trust);  Continental  Bank  ▼.  Weems. 

N.  Y.  422;  36  Am.  Rep.  634;  People  69  Tex.  489;  5  Am.  St  Rep.  85;  Bd- 

V.  Merchants'  and  Mechanics'  Bank,  son  v.  Angell,  58  Mich.  336  (no  trust); 

78  N.  Y.  269;  34  Am.  Rep.  532;  Sil-  Chadwick  y.  (Thadwiek,  59  Mich.  87; 

vey  T.  Uodgdon,  52  Cal.  363  (verbal  McLeod  y.  Evans,   66  Wis.   401;  57 

trust  in  a  policy  of  life  insurance);  Am.   Rep.  287;  Bowers  t.  Evans,  71 

€raige  y.  Craiffe,  9  Phila.  545;  Eaton  Wis.  133;  Ellicott  v.  Barnes,  31  Kao. 

V.  Cook,  25  N.  J.  £q.  55  (a  direction  170  (money  delivered   to  cashier  ol 

by  a  creditor  to  his  debtor  to  hold  the  bank  to  Day  a  note  is  a  trust  fund); 

money  in  trust  for  a  third  person);  compare  National  Bank  v.  Ellicott^  31 

Kitchen  v.  Bedford,  13  Wall.  413  (a  Kan.  173.]  ' 

receipt  of  a  "sum "in  railroad  bonds,        ^  See  lime  v.  Lane,  S  Allen,  360. 

with  a  promise  to  expend  "  said  sum"  These  trusts  are  in  no  sense  impSed, 

in  the  purchase  of  certain  lands,  held  if  that  word  is  used,  as  it  only  can 

to  constitute  a  trust  of  the  securities);  be  properly,  in  opposition  to  eaBpnsa. 

{Miller  y.   Clark,   40  Fed.   Rep.  15;  They  are  a  species  of  express  tmsti, 

Hamer  v.  Sidway,  124  N.  Y.  538,  550;  and  not  a  class  distinct  from  express 

21  Am.  St.  Rep.  693;  Willis  v.  Smyth,  trust.    They  differ  from  all  other  ex* 

91  N.  Y.  297;  Mabie  v.   Bailey,  95  press  trusts  only  in  degree,  and  not  in 

N.  Y.  206;  People  v.   (Dity  Bank  of  kind.    In  every  instance  of  express 

Rochester,   96  N.  Y.   35;  Beaver  v.  trust,  the  court  must  see  an  intentioB 

Beaver,   117  N.  Y.  421;  15  Am.  St.  to  convey  or  to  hold  the  property  in 

Rep.  531  (trust  not  inferred  from  a  trust  for  some  purpose,  and  this  in* 
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of  the  language  of  wills;  but  there  is  no  reasoui  on  prin* 
ciple,  why  they  may  not  also  arise  from  conveyances  and 
agreements  inter  vivos} 

§  1011.    1.  From  PowerB  Oiven  to  the  Trustees.  —  Al- 
though no  trust  is  declared  in  express  terms,  nor  even 
mentioned,  still  the  intention  of  the  donor  to  create  the 
trusti  and  the  existence  of  the  trust  itself,  may  be  neces- 
sarily inferred  from  the  powers  and  authority  given  to 
the  grantee,  and  in  case  of  wills,  even  where  no  estate  is 
directly  devised  to  the  executors,  but  the  whole  estate  is 
apparently  given  to  the  beneficiaries,  the  trust  may  be 
necessarily  inferred  from  the  powers  and  authority  con- 
ferred upon  the  executors,  and  thus  from  a  construction 
of  the  entire  will  the  intention  may  be  shown  that  the 
executors  are  to  take  the  legal  title  as  trustees  of  an  ex- 
press active  trust.'    The  peculiarity  of  this  case  is,  that  the 

tflntion  mnst  bo  ihown  by  the  Ian-  oeeds,"  eta,  and  fall  power  aad  aa- 

gaage  need;  in  one  instance  the  Ian-  thority  to  rent,  lease,  repair,  and  in- 

gnage   is   direct    and    technical,    in  sure  any  portion  of  the  said  estate, 

another  it  is  not  so  technical,  bnt  the  daring  anv  period  of  time  the  same 

meaning  is  eqaally  plain;  in  thepres-  may  remam  ansold  and  nndiTided." 

ent  instance  there  is  no  sach  direct  Here  appears  to  be  a  direct  gift  of  in- 

lanenage  ased  to  show  that  intention,  come  to  the  widow  daring  ufe,  and  a 

and  the  intention  is  gathered  from  direct  gift  of  the  whole  principal  to 

the  whole  instrnment    or  from    the  the  children,  to  be  divided  after  the 

natare  of  the  dispositions.    The  term  widow's   death.    There  is  no  direct 

"  implied  "  should  be  confined  ezdn-  gift  to  the  executors  at  all;  and  the 

siyely  to  those  trusts  which  arise  by  words  '* trusty"  or  "trustee,"  or  other 

operation  of  law,  and  are  opposed  to  similar  terms,  are  not  used.    The  court 

"  express  "  trusts.  said  (p.  327):  "The  first  question,  then, 

^  See  Liddard  ▼.  liddard,  28  Beay.  is,  Are  the  executors  under  this  will 

266.  made  trustees  of    an  express  trust? 

*  The  case  of  Tobias  v.  Ketchum,  32  The  word  '  trust'  or  ' trastee '  is  not 

K.  T.  319,  327-331,  contains  so  full  a  used  in  the  will,  but  that  is  onlv  a 

discussion  of  this  important  doctrine  circumstance  to  be  noted  in  consider- 

^at  I  shall  quote  from  it  at  some  ing  the  question.     '  It  is  by  no  means 

leuffth.      The   testator    gave    to  his  necessary  that  the  donee  should  be 

widow  all  the  furniture  and  one  third  expressly  directed  to  hold  the  prop- 

of  the  income  of  the  land  during  her  erty  to  certain  uses,  or  in  trust,  or  as 

life,  and  to  his  children  all  the  rest  a  trustee It  is  one  of  the  fixed 

and  residue  of  his  property,  real  and  rules  of  equitable  construction  that 

personal,  to  be  equally  divided  among  there  is  no  magic  in  particular  words; 

them  within  six    months    after   the  and  any  expressions  that  show  un- 

widow's  death.     He  then  appointed  equivocally  the  intention  of  the  parties 

executors,  and  save  them  power  to  to  create  a  trust  will  have  that  effect, 

sell  real  estate,  if  necessary  to  make  a  It  was  said  by  Lord  Eldon  that  the 

fair  division,  and  finally  said  that  he  word  *'  trust "  not  being  made  use  of  is 

clothed  them  "with  full  power  and  a  circumstance  to  be  alluded  to,  but 

authority  to  carry  out  all  the  provis-  nothing  more;  and  if  the  whole  frame 

ions  of  this  will,    "  to  divide  the  pro-  of  the  will  creates  a  trast^  the  law  is  the 
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trust  ariseSi  and  the  legal  estate  is  vested  in  the  trustees, 
although  the  will  contains  no  disposition  by  whicli  the 
legal  estate  is  in  terms  devised  to  them.    The  doctrine  is 
settled  that,  in  dispositions  of  such  a  nature,  although 
there  is  no  devise  in  terms  to  them,  the  authority  con- 
ferred by  the  will  upon  the  executors  to  lease,  rent,  repair, 
insure,  pay  taxes,  assessments,  and  interest,  and  other- 
wise manage  the  trust  property,  and  to  pay  over  the  net 
income  to  the  devisees  or  legatees,  necessarily  carries  the 
legal  title  to  the  executors,  and  creates  an  express  active 
trust  in  them.    It  is  a  familiar  doctrine  that  where  laud 
is  conveyed  or  devised  to  trustees,  and  they  have  active 
duties  to  perform,  they  take  the  legal  estate;  the  converse 
is  also  generally  true,  that  where  active  duties  are  pre- 

wme,  thoagh  the  word  **  tmat "  u  not  mingham  ▼.  Kirwan,  2  Sehoales  &  K 

used':  Hillon  Tnuteea,  orig.  ed.,  65,  444;  Leggett  v.  Perkins,  2  N.  T.  29/; 

and  cases  cited.     We  are,  in  this  case,  Brewster  v.  Striker,  2  N.  Y.  19.     In 

to  determine  the  question  by  the  an*  conclusion,   the  court  said:    "llese 

thority  conferred  and  the  duties  im-  authorities  are  conceived  to  be  abun* 

posed."    The  court  then  went  into  a  dant  to  establish  the  proposition  that 

full  examination  of  the  powers  and  the  authority  to  lease,  rent^  repair, 

duties  given  to  the  executors.    If  they  insure,    pay  taxes,  assessments,  and 

had  only  authority  to  sell  the  land,  interest,  and  pay  net  inoome  to  dev- 

and  to  make  an  equal  division  among  isees,  carried  the  legal  title  to  the 

the  children,  they  might  be  satisfied  execu£brs  in  this  case,  and  created  a 

by  regarding  it  merely  as  a  poioer  in  trust  in  them,  valid  under  the  statute.** 

trust,  while  the  legal  estate  remained  In  Brewster  v.  Striker,  2  N.  Y.  19. 

vested  in  the  deviseea    But  the  author-  the  testator  devised  his  real  estate  to 

ity  to  sell  and  to  divide  among  the  his  grandchildren,  and  then  provided 

children,  together  with  the  authority  that  the  lands  should  not  be  sold,  but 

to  lease,  rent,  insure,  pay  taxes,  inter-  the  executors  should    lease  or  rent 

est,  and  the  like,  showed  conclusively  them,  and  pay  the  rents  and  profits  to 

that  the  legal  estate  was  intended  to  the  grandchildren;  the  execntoTB  were 

vest  in  the  executora     These  powers  held  to  be  trustoes  and  to  tidce  the 

lasted  during  the  life  of  the  widow;  legal  estato.     See  also  Garvey  v.  Me- 

they  could  not  be  exercised  unless  the  Devitt,  72  N.  Y.  556,  562;  Smith  ▼. 

executors  were  clothed  with  the  legal  Scholtz,  68  N.  Y.  41 ;  Elnox  v.  Jones, 

estate;  they  necessarily  required  that  47  N.  Y.  389,  396;  Vernon  v.  Yemon, 

the  executors  should  have  luU  posses-  53  N.  Y.  351,  359;  Van  Noetrand  r. 

sion  of  the  corpus  of  the  property,  with  Moore,  52  N.  Y.  12,  18;  Wagstaff  v. 

full  power  to  manage  it  and  to  receive  Lowerre,  23  Barb.  SK)9,  221;  Ferry  v. 

all  the  gross  income,  to  pay  all  charges.  Liable,  31  N.  J.  Eq.  566  (a  direction 

and  to  pay  only  the  net  income  to  the  to  the  executors  to  carry  on  the  tes- 

widow  and  children.     In  other  words,  tator's  business  creates  a  trust  estate 

the  executors  were  trustees;  the  legal  in  them).     [See  Johnson  v.  Lawrence, 

estate  vested  in  them  made  them  trus-  95  N.  Y.  154.     See  also,  in  general, 

tees.     In  support  of  these  conclusions  Ward  v.  Ward,  105  N.  Y.  73;  Toronto 

the  court  cited  and  commented  upon  General    Trust    Co.   v.   Chicago  etc. 

Lewiu    on    Trusts,    248;    Barker    v.  B.  R.  Co.,  123  N.  Y.  37;  Matter  of 

Greenwood,  4  Mees.  &  W.  421;  White  Benton,  102  N.  Y.  200.] 
V.   Parker,  1   Bing.  N.   C.  573;  Bir- 
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scribed  for  executors,  which  could  not  be  performed  un- 
less the  legal  estate  is  vested  in  them,  they  are  in  fact 
made  trustees,  and  necessarily  take  the  legal  estate  for 
the  purposes  of  the  trust.^ 

§  1012.  2.  Provisions  for  Maintenance.  — A  second  spe- 
cies  of  trust  by  inference  sometimes  arises  when  property 
is  given  to  a  parent,  or  person  in  loco  parentis,  with 
no  trust  declared  in  terms,  but  with  such  directions  for 
the  maintenance  of  his  family  or  children  as  enable  the 
court  to  infer  an  intention  on  the  part  of  the  donor  that 
the  property  should  be  held  in  trust  for  the  purposes  of 
the  maintenance.    No  definite  rule  can  be  laid  down; 
each  case  must  stand  upon  its  own  circumstances.    If  the 
language  is  sufficient  for  the  intention  to  be  clearly  in* 
ferred,  the  trust  will  be  enforced;   otherwise  the  donee 
will  take  an  absolute  estate,  and  the  provisions  concern- 
ing maintenance  will  be  regarded  as  mere  motives  for  the 
gift  and  recommendations  addressed  to  his  discretion.' 

1  In  general:  Wright  v.  Pearson,  1  Bowen,  35  N.  T.  83  (*<all  mv  estate  I 

Eden,    119,   125;  ^tt  v.  Buxton,  7  give  to  my  wife,  to  be  nsea  and  dis- 

Ves.  201.    To  receive  and  pay  over  posed  of  at  her  discretion  lor  the  bene* 

rents:  Beynell  v.  Reynell,  10  Beav.  lit  of  herself  and  my  daughters,  A,  B, 

21;  Collier  v.  McBean,  34  Beav.  426;  and  C,"  created  a  trust  for  the  daugh- 

Silvester  v.  Wilson,  2  Term  Rep.  444.  ters   as   to   three  fourths);  Lyon  v. 

*  Woods  V.  Woods,  1  Mylne  k  C.  Lyon,  65  N.  Y.  339  (a  tesUtor  devised 

401;  Raikes  V.  Ward,  1   Hare,   445;  all  his  real  estate  to  his  sons,  provided 

Carr  v.  Living,  28  Beav.  644;  Bird  v.  that  the  house  should  be  his  daughter's 

Maybury,    33    Beav.    351;    Byne    ▼.  "  home,  free  of  expense,  as  to  payine 

Blackburn,  26  Beav.  41;  Long  more  v.  cmy  rent  or  privilege  in  said  house. 

Eloum,  2  Tounge  ft  C.  Ch.  363,  369;  Held,  the   daughter  was  entitled  to 

Berry  ▼.   Briant,  2    Drew,   ft  S.    1;  full  support  from  the  sons);  Biddle's 

Whiting  V.  Whiting,  4  Gray,  236,  240;  Appeal,  80  Pa.  St  258  (devise  to  a 

Andrews  t.  Bank  of  Cape  Ann,  3  Al-  trustee,  in  trust  for  testator's  widow, 

len,  313;  Smith  v.  Wild  man,  39  Conn,  to  pay  the  income  to  her,  and  that  in- 

387;  Paisley's  Appeal,  70  Pa.  St  153,  come  to  be  applied    by  her  to  the 

158;  Whelan  v.  Reilly,  3  W.  Va.  597;  maintenance  of  his  children,  without 

Bryan  v.  Howland,  98  111.  625  (land  her  being  called  upon  to  give  any  ac- 

conveyed  to  a  trustee,  in  trust  for  A,  count  of  her  manner  of  applying  it; 

and  to  permit  A  to  "use,  occupy,  pos*  held  to  create  no  trust  for  the  chil- 

seas,  enjoy,  rent,  etc.,  in  any  manner  dren);   Estate  of   Goodrich,   38  Wis. 

for   the    support,    maintenance,   and  492    (testator    devised    his     **home 

benefit  of  himself  and  hU  children,**  farm,"  etc.,  to  his  son,  and   added, 

held  not  to  create  a  trust  in  favor  of  '*  my  wife  to  have  a  home  amd  good 

the  children);  Taft  v.  Taft,  130  Mass.  support  as  long  as  she   lives  on  the 

461  (devise  to  a  daughter,  with  power  home  premises,  board  and  clothing," 

to  sell,  and  to  devote  the  proceeds  etc.     Held,  the  maintenance  of  the 

and  income  to  the  support  and  main«  widow  was  charged  upon  the  "  home 

tenance  of  herself  and  her  chUdrtn^  farm");  Young  v.  Tonng,  68  N.   C. 

no  trust  for  the  children);  Smith  t.  309  (testator  gave  all  his  property  to 
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§  1013.    3.  To  Carry  out  the  Purposes  of  the  Will.  — 

Trusts,  or  at  least  powers  in  trust,  are  sometimes  inferred 
from  the  terms  of  a  will,  when  an  intention  to  create  the 
same  is  necessary,  in  order  to  carry  out  the  directions  and 
purposes  of  the  testator.  For  example,  when  a  trustee  is 
ordered  to  pay  certain  moneys,  but  no  property  is  given 
him  with  which  to  make  the  payments,  or  when  execu- 
tors are  ordered  to  sell  the  real  estate,  or  the  real  estate 
is  charged  with  the  payment  of  the  testator's  debts,  —  ic 
these  and  similar  cases  a  trust,  or  a  power  in  trust,  may 

bis  widow,  "  to  be  manaffed  by  her,  poee  of  among  his  children:  Kakeoey 
and  that  she  may  be  enabled  the  bet-  ▼.  Blakeney,  6  Sim.  62;  or  a  gift  to  A 
ter  to  control  and  manage  onr  chil-  to  enable  him  to  maintain  his  children 
dren,  to  be  disposed  of  by  her  to  them  until  they  become  of  age:  Wetberell 
in  that  manner  she  may  think  best."  v.  Wilson,  1  Keen,  80.     A  gift  to  A, 
Held,  a  trust  created  for  the  children);  to  be  disposed  of  for  the  bencSt  of  Hah 
and  see  Parsons  r.  Best,  1  Thomp.  h  9e\fand  hi»  children^  has  been  constrned 
C.  211.     [See  also  Blouin  ▼.  Phanenf,  so  that  the  parent  took  a  life  estate 
81  Me.  176;  Bell  ▼.  Watkins,  82  Ala.  with  a  potoer  of  disposition  in  favor  of 
612;  60  Am.  Rep.  766;  Pilcher  v.  Mc-  his  children,  which  would  be  a  power 
Henry,  14  Lea,  77;  Seibel  t.  Rapp,  86  in    trust:  Armstrong    ▼.   Armstrong, 
Va.  28  (no  trust  for  the  children  in  L.  R.  7  £q.  618;  Crockett  v.  Crockett, 
the  last  ease);  Spiers  v.  Roberts,  73  2  Phill.  Ch.  663;  CosUbadie  v.  Costa- 
Mich.  666  (absence  of  an  obligation  to  badie,  6  Hare,  410;  Gully  v.  Cregoe, 
account    decisive    against   the    trust  24  Bear.  186;  JefTery  ▼.  De  Vitre,  24 
character  of  the  provision);  Zimmer  v.  Beav.  276;  Shovelton  v.  Shoveltoo,  32 
Sennott,  134  HI.  606  (a  devise  to  tes-  Beav.  142;  but  see  Lambe  ▼.  Bamei, 
tator's  widow,  *'  upon  condition  that "  L.  R.  6  Chu  697.    As  to  a  beqnest  to  A, 
she  shall  raise,  support,  and  educate  his  with  a  direction  that  B  should  reside 
children,  creates  no  trust).]    It  would  with  and  be  maintained  by  A,  see  Wfl- 
be  difficult  to  reconcile  some  of  these  son  ▼.  Bell,  L.  R.  4  Ch.  681.    On  the 
American  decisions  with  the  current  of  other  hand,  the  language  may  show  no 
English  authorities.     The  following  it  intention  to  create  a  trusty  and  nay 
a  risitmi  of  recent  English  cases:  —  simply  state  the  motive  for  the  gift 
Where  a  beqnest  is  made  so  that  Thus  the  bequest  was  held  to  be  aoeo* 
the  legatee  may  use  or  dispose  of  the  lute  in  the  following  cases;  A  beqoest 
income  for  the  benefit  of  ninue{f  and  to  A,  to  enable  him  the  better  to  pro- 
the  maintenance  or  education  of  his  vide  for  his  children:  Brown  v.  Oun- 
children,  a  trust  is,  in  general,  created  major,  4  Ves.  498;  a  bequest  to  A,  to 
for  the  children  in  common  with  the  in*  enable  him  to  assist  his  children:  Beo- 
terest  of  the  parent:  Woods  v.  Woods,  son  v.  Whittam,  6  Sim.  22;  a  loncj 
1  Mylne  &  C.  401 ;  Berry  v.  Briant,  2  to  A,  to  maintain  and  bring  up  B:  Bid- 
Drew.  &  S.  1;  Castle  v.  Castle,  1  De  dies  v.  Biddies,  16  Sim.  1;  Jones  ?. 
Gex  &  J.  352;  Byne  v.  Blackburn,  26  Greatwood,    16    Beav.   627;    but  we 
Beav.  41;    Carr  v.  Living,  28  Beav.  Wheeler  v.  Smith,  1   Giff.  90a    It 
644;  Bird  v.  Maybury,  33  Beav.  351;  must  be  conceded  that  the  eases  upon 
Hora  V.  Hora,  33  Beav.  88;  Wilson  v.  the  subleot  of  maintenance  ars  Tory 
Maddison,  2  Younge  &  C.  Ch.    372;  confused^   and    even     oontradictory. 
Louffmore  v.  Elcum,  2  Younge  &,  C.  [See  also  Henry  v.  Strong,  39  Ch.  Dnr. 
Ch.  363,  370;  Staniland  v.  Staniland,  443  (beneficiaries  under  a  discretionary 
34  Beav.  636.   Sometimes  the  language  trust  for  maintenanoe  have  no  assign- 
shows  that  it  was  not  the  testator*s  in>  able    interest    ezoept    snoh   ss    the 
tention  for  the  parent  to  take  any  irUer^  trustees,  in  their  diacretiol^  may  allov 
ett  for  himself;  e.  g.,  a  gift  to  A  to  dis-  them).] 
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l>e  inferred,  in  order  that  the  trustee  or  executor  may 
carry  the  directions  into  eflfect.* 

§  1014.  4.  Precatory  Words.  —  The  most  common  and 
important  species  of  trusts  by  inference  are  those  which 
arise  where  a  testator  has  given  property  to  a  devisee  or 
legateei  and  has  accompanied  his  gift  with  precatory  words 
or  phrases,  implying  his  desire  or  wish  that  the  property 
fihould  be  used  for  the  benefit  of  some  designated  person 
or  persons,  or  should  be  applied  to  some  designated  pur* 
pose.*    Words  expressing  direction,  recommendation,  en- 

*  Pitt  T.  Pelh&m,  2  Freem.  134;  1  object  of  the  teetator't  bounty,  and  A 
Gh.  Rep.  2S3;  Tenant  t.  Brown,  1  B  is  a  tnutee  for  him.  No  question 
Cae.  Ch.  180;  Blatoh  v.  Wilder,  1  Atk.  ariees  upon  the  intention  of  the  tee- 
420;  Cook  ▼.  Fountain,  3  Swanet.  685;  tator,  upon  the  snm  or  subject  intended 
Hoxie  V.  Hozie,  7  Paige,  187;  Walker  to  be  given,  or  upon  the  person  or  ob* 
T.  Whiting.  23  Pick.  313;  Fay  ▼.  Taft,  ject  of  the  wish.  So  il  a  tesUtor 
12  Gush.  448;  Watson  y.  Mayrant»  1  gives  the  residue  of  his  estate,  after 
Rich.  £q.  449;  Withers  v.  Yeadon,  1  certain  purposes  are  answered,  to  A 
Rich.  Eq.  824;  Baker  t.  Red,  4  Dana,  B^  recommending  A  B,  after  his 
168.  [liiese  instances  should  be  dis-  death,  to  sire  it  to  his  own  relations, 
tinguished  from  the  case  of  a  power  of  or  such  (^  his  own  relations  as  he 
sale  not  discretionary,  implying  no  shall  think  most  deserving,  or  as  he 
special  confidence  in  the  executor:  shall  choose,  it  has  been  considered 
such  power  belongs  to  the  office  of  ex«  that  the  residue  of  the  property  — 
ecntor,  and  may  be  exercised  by  an  though  a  subject  to  be  ascertainea  — 
administrator  with  the  will  annexed:  and  that  the  relations  to  be  selected  — 
See  Mott  v.  Ackerman,  92  N.  Y.  539.]  though  persons  or  objects  to  be  ascer- 

*  In  Elnight  v.  Knight,  8  Beav.  148,  taia^— are  nevertheless  so  clearly  and 
172-17^  11  Clark  £  F.  513,  Lord  certainly  ascertainable — so  capable  of 
lisngdale  explsined  this  doctrine  in  being  made  certain  —  that  the  rule 
the  ioUowing  manner:  "As  a  general  is  applicable  to  such  cases.  On  the 
rule,  it  has  Men  laid  down  that  when  other  hand,  if  the  giver  accompa- 
property  is  nven  absolutely  to  any  nies  his  expression  <»  wish  or  re- 
person,  and  tne  same  person  is,  by  the  quest  by  other  words,  from  which  it 
giver  who  has  power  to  command,  is  to  be  collected  that  he  did  not  in- 
recommended,  or  entreated,  or  wished  tend  the  wish  to  be  imperative;  or  if 
to  dispose  of  that  property  in  favor  of  it  appears  from  the  context  that  the 
another,  the  recommendation,  or  en«  first  taker  was  intended  to  have  a  dis- 
treaty,  or  wish  shall  be  held  to  create  cretionary  power  to  withdraw  any 
a  trust:  1.  If  the  words  are  so  used  part  of  the  subject  from  the  object  of 
that,  upon  the  whole,  they  ought  to  the  wish  or  request;  or  if  the  objects 
be  construed  as  imperative;  2.  If  the  are  not  such  as  may  be  ascertained 
subject  of  the  recommendation  or  wish  with  sufficient  oertainty,  —  then  it  has 
be  certain;  and  8.  If  the  objects  or  been  held  that  no  trust  has  been  cre- 
persons  intended  to  have  the  benefit  ated.  Thus  the  words  "  free  auid  un- 
of  the  recommendation  or  wish  be  also  fettered,"  aocompanying  the  stronffest 
certain.  In  simple  cases  there  is  no  expressions  of  request,  were  held  to 
difficulty  in  the  application  of  the  rule  prevent  the  words  of  request  from  be- 
thus  stated.  If  a  testator  gives  one  m^  imperative.  Any  words  by  which 
thousand  pounds  to  A  B,  desiring,  it  is  expressed,  or  from  which  it  may 
wishing,  recommending,  or  hoping  be  implied,  that  the  first  taker  may 
that  A  B  will,  at  his  death,  give  the  apply  any  part  of  the  subject  to  his 
same  sum,  or  any  certain  part  of  it,  to  own  use,  are  held  to  prevent  the  sub* 
C  D,  it  is  considered  that  0  D  is  an  ject  of  the  gift  from  being  oonsiderad 
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treaty,  confidence,  hope,  expectation,  desire,  wish,  request, 
and  the  like,  are  included  under  the  denomination  ^'  prec- 

certein;  and  a  ragae  daaeription  of  the  more,  82  N.  Y.  405;  37  Am.  Rep.  57& 

object — that  is,  a  description  by  which  Testator  said:    '*I  do  give    and    b»- 

the  giver  neither  olearly  defines  the  qaeath  all  my  property  to  my  beloved 

object  himself,  nor  names  a  distinct  wife,  only  requesting  her  at  tlie  <doaa 

class  out  of  which  the  first  taker  is  to  of  her  life  to  make  such  dispoeitian 

select*  or  which   leaves   it  donbtfnl  of  the  same  among  my  children  mnd 

what  interest  the  object  or  class  of  grandchildren   as  shall  seem    to   her 

objects  is  to  take  —  will  prevent  the  good."    Danforth,  J.,   said  (p.    406): 

objects  from  being  certain  within  the^  '*  The  tendency  of  modem  de 

meaning  of    the    rule;    and  in  such  is  not  to  extend  the  rule  or 

oases  we  are  told  tiiat  the  question  which  from  words  of  doubtful  om 

'  never  turns  upon  the  fframmatical  ing  deduces  or  implies  a  trust:  LAoab 

import  of  the  words,  —  they  may  be  v.  Eames,  L.   R.    10  £q.  267;  Jn  re 

imperative,  but  not  necessarily  so;  the  Hutchinson  and  Tenant^  L.  RL  8  CIk. 

subject-matter,    the  situation  of   the  Div.  540.      When  this  doctrine  wrae 

parties,  and  the  probable  intent  must  applied,  the  object  sought  for  was  tii# 

be  considered:  Meggison  v.  Moore,  2  intention  of  the  testator,  and  for  tiua 

Ves.  632,  633.     And   '  wherever  the  the  context  of  the  will  was  looked  a^ 

subject  to  be  administered  as  trust  first*  to  ascertain  his  wishes,  if  aajr 

property,  and  the  objects  for  whose  were    expressed,    and   next^    to    see 

benefit  it  is  to  be  administered,  are  to  whether  he  intended  to  impose  an  ob> 

be  found  in  a  will  not  expressly  oreat-  ligation  on  his  legatee  to  cany  tbaa 

ing  a  trust,  the  indefinite  nature  and  into  effect*  or  having  expressed  his 

muuUum  of  the  subject,  and  the  in-  wishes,  he  intended  to  leave  it  to  tba 

definite  nature  of  the  objects,  are  al-  legatee  to  act  on  them  or  not^  in  bit 

ways  used  by  the  court  as  evidence  discretion.      Cases   illustrating  both 

that  the  mind  of  the  testator  was  not  divisions  of  this  inquiry  are  ooUecfeed 

to  create  a  trust;  and  the  difficulty  by  various  text-wnters.      They  are^ 

that  would  be  imposed  upon  the  coui^  however,  subject  to  the  rule  stated 

to  say  what  should  be  so  applied,  or  by  Lord  Cranworth  in  Williams  v. 

to  what  objects,  has  been  the  founda-  Williams,  1  Sim.,   N.   8.,   358,  3GB^ 

tion  of  the  argument  that  no  trust  that    'the   real   question   always  ii^ 

was  intended*:  Morice  v.   Bishop  of  whether  the  wish  or  desire  or  ree- 

Durham,  10  Ves.  535,  536;  or,  as  Lord  ommendation  that  ii  expressed  by  the 

Eldon  expresses  it  in  another  case,  testator  is  meant  to  govern  the  oqbp 

'  Where  a  trust  is  to  be  raised  charac-  duct  of  the  party  to  whom  it  is  ad« 

terized  by  certainty,  the  very  diffi«  dressed,  or  whether  it  is  merely  an  in* 

culty  uf  doing  it  is  an  argument  which  dication  of  that  which  he  thinks  would 

Sees,  to  a  certain  extent,  towards  in-  be  a  reasonable  exerciBe  of  the  discre- 

ucing    the    court   to  say  it  is  not  tion  of  the  party,  leaving  it,  however, 

sufficiently  clear  what  the  testator  in-  to  the  party  to  exercise  his  own  die* 

tended*:  Wright  v.  Atkyns,  Turn.  &  cretion.   '    Mr.  Justice  Danforth  then 

R.  157,  159."    In  this  case  a  testator  cites  Bernard  v.  Minshull,  Johns.  276^ 

devised  his  estates  to  his  heir  at  law,  Howarth  v.   Dewell,   6  Jur.,  N.  8., 

—  a  brother,  --and  added:  "I  trust  1360,  and  In  re  Hutchinson  and  Ten- 

to  the  liberality  of  my  successors  to  ant,  stipro,  and  reaches  the  oondusioa 

reward  an^  others  of  my  old  servants,  that  the  words  used  were  not  sufficient 

and  to  their  justice  in  continuing  the  to  show  an  intention  on  the  part  of  the 

estates  in  the  male  succession,  accord-  testator  to  create  any  trust.    (The  case 

iDg  to  the  will  of  the  founder  of  the  of  Colton  v.  Colton,  127  U.  S.  300^ 

family,  my  above-named  grandfather."  illustrates  the  rule  that  a  trust  eought 
Held,  that  no  trust  was  created;  the    to  be  inferred  from  precatory  words  is 

divisee  took  the  estate  absolutely  un-  not  necessarily  defeated  by  reason  of 

fettered  by  any  trust  in  favor  of  the  uncertainty  as  to  tiie  form  and  extent 

male^  line.    One  of  the  most  recent  of  the  provision  intended,  and  beeaoit 

decisions  in  which  the  subject  was  it  involves  the  exeroiBe  of  ditoretion* 

carefully  considered  is  Foose  v.  Whit-  aiy  power  on  the  part  of  tha  tmateib 


1503  HOW   SXPBBS8  TRUSTS  ABX   CRBATBD.  §  1014 

atory/'  As  a  most  general  statemeut  of  the  rule,  if  such 
'words  are  strong  enough  to  indicate  the  intention,  and  this 
intention  is  not  defeated  by  other  provisions  of  the  will, 
the  court  infers  that  the  property  was  given  on  trust  for 
the  person  or  object  indicated,  and  will  enforce  such  trust, 
according  to  its  nature,  as  a  similar  trust  declared  in  ex- 
press terms  would  be  enforced.^ 

Mr.  Justice  Matthews  sayt  (pp.  819,  Biroh  r.  Wade,  8  Vei.  ft  B.  198;  Bon- 
320):  "We  have  teen  that  whatever  ser    v.   Kinnear,    2   Oiff.    195;    "re- 
discretion  is  given  by  the  will  to  the  qnests,**  "wishes  and  requests":  Folej 
testator's  widow  does  not  affect  the  ▼.  Parry,  2  Mylne  ft  K.  138;  Bernard 
existence  of  the  trust.   That  discretion  t.   MinshuU,   Johns.   276;    "reqaires 
does  not  involve  the  risht  to  choose  and  entreats":  Taylor  v.  George,  8 
whether  a  provision  shsU  be  nuuie  or  Ves.   ft  B.  378;   "I  direct"  that  A 
not;  nor  is  there  anything  personal  or  "  shall  reside  with  and  be  maintained 
arbitrary  implied  in  it.    It  u  to  be  the  by''B:  Wilson  v.  BeU,  L.  R.  4  Ch. 
exercise  of  judgment  directed  to  the  681.     Settlement  made  after  marriage 
care  and  protection  of  the  beneficiaries  in  pnrsoance  of  a  declaration  of  wish 
by  making  such  a  provision  as  will  best  sustained:  Teasdsle  v.  Braithwaite,  L. 
secure  that  end.    There  is  nothing  in  R.  5  Ch.  Div.  630;  and  see  Irvine  v. 
this  left  so  vague  and  indefinite  that  it  Sullivan,  L.  R.  8  Eq.  673.    Words  held 
cannot^  by  the  usual  processes  of  the  not  mfieierU :  "  My  wish  ":  Pamall  v. 
law,  be  reduced  to  certainty.    Ck>urts  ParnalL  L.  R.  9  Oh.  Div.  96;  ">to  do 
of  common  law  constantly  determine  justice  'to  testator's  "relations":  In 
the  reasonable  value  of  property  sold,  re    Bond,    L.    R.    4    Ch.    Div.   238; 
where  there  is  no  sgreement  as  to  "hoping,"  "fullest confidence":  Baton 
price,  and  the  judge  and  jury  are  fre-  v.  Watts,  L.  R.  4  £q.  151;  proceeds 
qnently  called  upon  to  adjudge  what  to  be  applied  in  maintaining  children: 
are  necessaries  for  an  infant^  or  reason-  Mackett  v.  Mack«tt»  I*  R.  14  Eq.  49; 
able  maintenance  for  a  deserted  wife.  "  may  dispose  of  ...  .  for  the  good 
The  principles  of  equity  amd  the  ma*  of  their  families  ":  Alexamder  v.  Alex- 
chinery  of  its  courts  are  still  better  ander,  6  De  Gex,  M.  ft  G.  593;  and 
adapted  to  its  inquiries."]  generally,  where  tiie  intention  appears 
^  The  following  are  some  of  the  Eng-  from  express  terms  or  from  the  whole 
lish   cases    showing  what   precatory  disposition  that  the  devisee  or  legatee 
words  have  or  have  not  been  held  to  is  to  take  abaoltUely,  the  addition  of 
create  a  trust:    Words  which  have  been  precatory  words,  even  though  standing 
held  mffiderU:  "In  full  confidence":  alone  they  might  create  a  trusty  wiU 
Le  Marchant  v.  Le  Marchant,  L.  R.  not  cut  down  the  absolute  gift;  their 
18  £q.  414;  Cumick  v.  Tucker,  L.  R.  fulfillment  is  left  to  the  donee's  own 
17  Eq.  820;  "well  knowing":  Briggs  discretion:    Meredith  v.  Heneage,   1 
V.  Penny,  3  Macn.  ft  G.  546;  "directs  :  Sim.  542;  Wood  v.  Cox,  2  Mylne  ft  C. 
White  V.   Briggs,   2  PhilL   Ch.  583;  684;  a  gift  "absolutely,"  to  dispose 
"confides,"   "trusts    and    confides":  of,  etc.,  testator  having  "full  confi- 
Palmer  v.   Simmoads,  2  Drew.  221,  dence,"  etc.:  In  re  Hutchinson  and 
225;  Griffiths  v.  Evan,  5  Beav.  241;  Tenant*  L.  R.  8  Ch.  Div.  540;  "to  be 
MacDab  v.  Whitbread,  17  Beav.  299;  at  her  disposal,"  "for  the  benefit  of 
"hopes,"     "doubts     not,"    "recom*  herself  and  family ":  Lambe  v.  £^nies, 
mends":  Paul  v.  Compton,  8  Ves.  375,  L.  R.  10  Eq.  267;  6  Ch.  597;  a  gift  to 
380;  Tibbits  v.  Tibbits,  19  Ves.  6o6;  A,  "for  his  own  use,  benefit,  and  dis- 
Malim  v.  Keighley,  2  Ves.  333,  335;  posal  absolutely,"  nevertheless  "con- 
Hart  V.  Tribe,  18  Beav.  215;  but  see  jurio^,"  or   "desiring,"  or   "recom- 
Meggison  V.  Moore,  2  Ves.  630;  "en-  mending  "  him  to  make  some  particular 
treats":  Prevost  v.  Clarke,  2  Madd.  disposition:  Winch  v.  Brutton,  14  Sim. 
458;  "desires,"  "wills  and  desires":  379;  Johnston  v.  Rowlands,  2  De  €kx 
Stead  V.  Mellor,  L.  R.  5  Ch.  Div.  225;  ft  S.  356;   Webb  v.  Wools,  2  Sim.» 
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§  1015.    Modem  Tendency  to  Restrict  the  Doctrine.— 

I  shall  not  attempt  any  analysis  and  classification  of  the 
cases  for  the  purpose  of  formulating  more  specific  rules. 
This  has  been  done,  as  far  as  practicable,  in  the  various 
treatises  upon  trusts.    The  decisions  are  numerous  and 
conflicting.    Judges  have  for  some  time  past  shown  a  de- 
cided leaning  against  the  doctrine  of  precatory  trusts, 
and  a  strong  tendency  to  restrict  its  operation  within 
reasonable  and  somewhat  narrow  bounds;  many  of  the 
earlier  decisions  would  certainly  not  be  followed  at  the 
present  day.    The  courts  of  this  country  have  generally 
adopted  the  doctrine  substantially  as  settled  in  England, 
although  perhaps  with  some  caution  and  reserve,  and 
they  all  exhibit  the  modern  tendency  to  limit  rather  than 
enlarge  its  scope;  while  in  a  few  of  the  states  the  doctrine 
has  been  accepted  with  great  reluctance,  and  only  to  a 
partial  extent  and  in  a  modified  form.^ 

N.  S.,  267;  Abraham  T.Al man,  1  Rasa.  I  Sim.  634;  Bade  t.  Bade,  5  Madd. 
609;  Reeves  v.  Baker,  18  Beav.  372;  118;  Curtis  v.  Rippon,  6  Madd.  431; 
["feeling  confident  that  she  will  act  Wood  v.  Cox,  1  ELeen,  317. 
justly  by  our  children  in  dividing"  the  ^Dresser  ▼.  Dresser,  46  Me.  48; 
property,  *'  when  no  longer  required  Cole  v.  Littlefield,  35  Me.  439;  Brick- 
by  her  :  Mussoorie  Bank  ▼.  Raynor,  son  ▼.  Willard,  1  N.  H.  217;  Van 
7  App.  Cas.  (Priv.  Coun.)  321;  de-  Amee  v.  Jackson,  35  Vt  173;  Warner 
vise  to  wife  absolutely,  "  in  full  confi-  ▼.  Bates,  98  Mass.  274,  277;  Spooner 
dence  that  she  will  do  what  is  right  as  v.  Lovejoy,  108  Mass.  529,  533;  Chsse 
to  the  disposal  thereof  between  my  v.  Chase,  2  Allen,  101;  Homer  T.Shel- 
children":  In  re  Adams  Vestry,  24  ton,  2  Met.  194,  206;  Whipple  v. 
Ch.  Div.  199;  27  Ch.  Div.  394;  *'it  ia  Adams,  1  Met  444;  Fooso  v.  Whit- 
mv  desire  that  she  allow  ":  Gregory  v«  more,  82  N.  Y.  405;  37  Am.  Rep.  CT2; 
EdmondsoD,  39  Ch.  Div.  253.]  Smith  v.  Bowen,  35  N.  Y.  83;  Domi- 
The  following  are  among  the  most  nick  v.  Sayre,  8  Sand.  555;  Parsons  v. 
important  English  cases  not  mentioned  Best,  1  Thomp.  ft  C.  211;  Arcnlarini 
in  the  foregoing  abstract:  Harding  v.  v.  Geisenhainer,  3  Bradf.  64,  75;  Van 
Glyn,  1  Atk.  469;  Pierson  v.  Garnet*  Duyne  v.  VanDuyne,  14  N.  J.  Bq.  397; 
2  Brown  Ch.  38,  226;  Harland  v.  Trigg,  Ward  v.  Peloubet,  10  N.  J.  Eq.  394; 
1  Brown  Ch.  142;  Cunliffe  v.  Cunliffe,  Williams  v.  Worthington,  49  Md.  572; 
Amb.  686;  Bland  v.  Bland,  2  Cox,  33  Am.  Rep.  286;  Tolson  v.  Tolson, 
349;  Horwood  v.  West,  1  Sim.  ft  St  10  Gill  ft  J.  159;  Harrisons  v.  Uarri- 
387;  Gary  v.  Gary,  2  Schoales  ft  L.  son's  Adm*z,  2  Gratt.  1;  44  Am.  Dea 
173,  189;  Shaw  v.  Lawless,  1  Lloyd  ft  365;  Crump  ▼.  Redd's  Adm'r,  6Gntt. 
G.  558;  5  Clark  ft  F.  129;  Wright  v.  372;  Reid's  Adm'r  v.  Blackstone,  U 
Atkyns,  Turn,  ft  R.  143,  157;  17  Ves.  Gratt  363;  Rhett  v.  Mason's  Ex'r,  18 
255;  19  Ves.  299;  Cruwys  v.  Colman,  Gratt.  541;  Cook  v.  Ellington,  6  .1  vines 
9  Ves.  319,  322;  Morice  v.  Bishop  of  Eq.  371;  Carson  v.  Carson,  1  Ired.  £q. 
Durham,  10  Ves.  521,  535;  Paul  v.  329;  Young  v.  Young,  68  N.  C.  m 
Compton,  8  Ves.  375,  380;  Knott  v.  Lesesne  v.  Witte,  5&C.  450;  Hunter 
Cottee,  2  Phill.  Ch.  192;  Hinxman  v.  v.  Stembridge,  12  Ga.  192;  InjjramT. 
Poynder,  6  Sim.  546;  Sale  v.  Moore,  Fraley,  29  Ga.  553;  Lines  v.  Dardeo, 
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§  1016.    What  Intention  Necessary— The  General  Ori- 
^fterion. — Whether  or  not  a  trust  has  been  created  in  any 
particular  case  is  entirely  a  question  of  interpretation 
And  construction.     The  intention  must  be  sought  for  not 
only  in  the  precatory  words  themselves,  but  also  in  the 
terms  and  qualifications  of  the  gift,  the  powers  of  dispo- 
sition or  enjoyment  conferred  upon  the  first  taker,  the 
nature  of  the  property,  the  description  of  the  supposed 
beneficiaries,  and  all  the  other  context.     Precatory  words 
may  be  used  which,  standing  alone,  would,  under  the  de» 
cisions,  create  a  trust;   but  they  may  be  qualified  and 
controlled  by  other  expressions  showing  that  the  gift  is 
absolute,  and  that  everything  is  left  to  the  discretion  of 
the  devisee  or  legatee.    Each  case  must  therefore  turn 
upon  its  own  circumstances,  and  not  a  little  upon  the 
sentiments    and    prepossessions    of   individual   judges. 
With  respect  to  the  essential  elements  which  must  exist 
in  every  precatory  trust,  it  is  impossible  to  add  anything 
to  the  clear  and  accurate  statement  of  Lord  Langdale,  in 
the  case  of  Enight  v.  Enight,  already  quoted.    Those 
essentials  are  the  imperative  nature  and  meaning  of  the 
precatory  words,  the  certainty  of  the  subject-matter  or 
property  embraced  in  the  trust,  and  the  certainty  of  the 
objects  or  intended  beneficiaries.     Upon  the  authority  of 
the  more  modern  decisions,  the  whole  doctrine  may  be 
summed  up  in  a  single  proposition:  In  order  that  a  trust 
may  arise   from  the   use  of  precatory  words,  the  court 
must  be  satisfied  from  the  words  themselves,  taken  in 

5  Fla.  51;  McRee*t  Adm'n  t.  Meant,  tiont:  See  Harper  ▼.  Phelps,  21  Conn. 
84  Ala.  349;  Ellis  ▼.  BUis'i  AdmH  267;  Gilbert  ▼.  Ghapm.  19  Conn.  342^ 
16  Ala.  296;  60  Am.  Dea  132;  Lncas  Bnll  v.  Ball,  S  Conn.  47;  20  Am.  Dea 
▼.  Lookhart.  10  Smedes  k  M.  466;  4S  86;  Coatee's  Appeal,  2Pa.  St.  129;  Pen- 
Am.  Dec  766;  GookriU  v.  Armstrong,  nook's  Estate,  20  Pa.  St.  268;  69  Anu. 
31  Ark.  580;  Collins  v.  Carlisle,  7  B.  Dec  718;  Walker  v.  Hall,  34  Pa.  St. 
Mon.  13;  Hunt  t.  Hunt,  11  Nev.  442;  483;  Kinter  y.  Jenks,  43  Pa.  St  445^ 
[Rowland  ▼.  Rowland*  29  S.  C.  54;  Janretche  y.  Prootor,  48  Pa.  St.  466; 
How»  y.  Barber,  29  8.  C.  466;  Hoz-  Second  Church  y.  Disbrow,  52  Pa.  St. 
tey  y.  Hoxsey,  37  N.  J.  ISq,  46;  Corby  219;  Bnrt  y.  Herron,  66  Pa.  St.  400> 
y.  Corby,  85  Mo.  371.]  in  Connecti.  Paisley's  Appeal,  70  Pa.  St.  153;  Bid- 
cut  and  Pennsylyania  the  doctrine  has  die's  Appeal,  80  Pa.  Si.  258;  ^owlby 
been  accepted  with  great  resenre  and  y.  Thunder,  105  Pa.  St.  178; 
Motion,  and  under  considerable  limita-  y.  Glunt^  111  Pa,  St.  290.] 
2  Ba  Job.— » 
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connection  with  all  the  other  terms  of  the  disposition, 
that  the  testator^s  intention  to  create  an  express  trust  toa$ 
as  fvll,  complete^  settled^  and  sure  as  though  he  had  given 
the  property  to  hold  upon  a  trust  declared  in  express  terms 
in  tlie  ordinary  manner.     Unless  a  gift  to  A,  with  prec- 
atory words   in   favor  of  B,  is  in  fact  equivalent  in  its 
meaning,  intention,  and  effect  to  a  gift  to  A,  "  in  trust  for 
B,"  then  certainly  no  trust  should  be  inferred.    The  early 
decisions  proceeded  perhaps  upon  a  more  artificial  rule, 
and  saw  an  intention  in  the  use  of  words  of  wish,  desire, 
and  the  like,  where  no  such  intention  really  existed.   The 
modern  decisions  have  adopted  a  more  just  and  reason- 
able rule,  and  require  the  intention  to  exist  as  a  fact,  and 
to  be  expressed  in  unequivocal  language.     No  other  con- 
clusion can  be  reconciled  with  the  general  principles  of 
construction  which  are  based  upon  reason  and  universal 
experience.^    It  has  sometimes  been  stated  as  a  general 

^  The  following;  cases  are  given  more  Bear.  206;  Eaton  v.  Watts,  L  &  4 

as  examples  of  the  essential  requisites,  Eq.  161;  Foose  v.  Whitmore,  82  N.  Y. 

and  as  illnstrations  of  the  condasion  405;   37  Am.  Rep.   572;    Goekiill  t. 

reached  in  the  text:    Imperative  nature  Armstrong,   31    Ark.    5S0;    Hn&t  ▼• 

of  the  words:  Stead  v.  Mellor,  L.  R.  Hunt,  11  Kev.  442;  Biddle's  AppasI, 

5  Ch.  Div.  225.     The  opinion  of  Jes-  80  Pa.  St  258;  Van  Amee  ▼.  Jackson, 

sel,  M.  B.,  in  this  case  shows  very  35 Vt.  173,  177.     [WordekddwtwA 

clearly  the  positions  occupied  by  mod-  dent:  "Enjoin":  Lawrence  f.  Qoak% 

ern  authorities,  and  fully  sustains  the  104  N.  T.   S32.     See  also  Bacon  ?. 

correctness  of  the  criterion  laid  down  Ransom,  139  Mass.  117;  Rose  t.  Por- 

above  in  the  text     The  will  gave  the  ter,  141  Mass.  309;  Stnrgis  v.  FkiM^ 

residue  to  A  and  B,  "my  desire  being  146  Mass.   354;  Dowlby  v.  Thondsr, 

that  they  shall  distribute  such  residue  105  Pa.   St    173;  Hopkins  v.  Giant, 

as  they  think  will  be  most  agreeable  111  Pa.  St  290;  Giles  v.  Anslow,  128 

to  my  wishes."    Held,  that  A  and  B  HI.    187;    In  re  Whitoomb^  86  GbL 

took    the    residue    absolutely.      Sir  265.     Worde  hdd  n^kienL'   "Reoom- 

George  Jessel  said,  among  other  things,  mend,*'  "request":  Golton  v.  OoltOB, 

(p.  228):  "Unless  I  find  in  the  will  127  U.  S.  30a     "If  she  finditconve. 

something  equivaleni^^  to  a  declaraiUm  nient,  ....  I  wish  it  to  be  dons*! 

thoU  the  residuary  legatees  take  aa  true-  Phillips  v.  Phillips,  112  K.  T.  197;  8 

tree,  I  must  hold  that  they  take  a  ben-  Am.  St  Rep.  737;  "desire  ":  Riker  ▼. 

eficial  interest":  Briggs  v.  Penny,  3  Leo,  115  N.  Y.  98;  "rwquosf:  Eddy 

Macn.  &  G.  546,  554,  656,  per  Lord  v.  Hartshorne,  34  N.  J.  Eq.  420.    See 

Truro;  Williams  v.  Williams,  1  Sim.,  also  Low  v.  Low,  77  Me.  171;  Maught 

N.  S.,  358,  368;  Meredith  v.  Heneage,  v.  Getzendanner,  65  Md.  527;  57  Am. 

1   Sim.   542,   550,   553;  Bardswell  v.  Rep.  352.]    Cetiainty  qf  mthject-maUar 

Bardswell,  9  Sim.  319;  Knott  v.  Cot-  or  property:  Buggins  v.  Yates,  9  Mod. 

tee,  2  Phill.   Ch.    192;  Lechmere  v.  122;  Curtis  v.  Rippon,  5  Madd.  434; 

Lavie,  2  Mylne  &  K.   197;  Hood  v.  Pope  v.  Pope,    10  Sim.  1;  Bardswell 

Oglander,  34  Beav.  513;  Scott  v.  Key,  v.  Bardswell,  9  Sim.    319;  Winch  v. 

35  Beav.  291;  Shovelton  v.  Shovelton,  Brutton,   14    Sim.    379;    Cowman  f. 

32  Beav.  143;  Liddard  v.  Liddard,  28  Harrison,    10  Hare,   234;  Russell  f. 
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rule  that  a  prima  facie  presumption  of  an  intention  to 

create  a  trust  arises  from  the  use  of  precatory  words. 

Whatever  may  have  heen  true  of  the  earlier  cases,  the 
modern  authorities  do  not,  in  my  opinion,  sustain  any 
Buch  rule;  it  is  contrary  to  their  whole  scope  and  tenor. 

§  1017.  Objections  to  the  Doctrine.  — The  doctrine  of 
precatory  trusts  has  never  met  with  unanimous  approval. 
Able  judges  have  dissented  from  it  on  principle,  have 

Jackflon,  10  Hare,  204,  213;  Lechmere  one  knows  the  distinction  between 
▼•  Lavie,  2  Mylne  &  K.  197;  Palmer  them.*  lo  Wright  v.  Atkyos,  1  Ves. 
▼.  Simmonds,  2  Drew.  221;  Fox  ▼.  &  B.  313,  316,  Lord  Eldon  said:  *'This 
Fox,  27  Beav.  301;  Constable  ▼.  Bnll,  sort  of  trust  is  generally  a  surprise  on 
3  Ve  Oex  &  S.  411;  Williams  ▼.  the  intention,  bnt  it  is  too  late  to  oor- 
Worthington,  49  Md.  672;  33  Am.  rect  that."  In  the  important  ease  of 
Rep.  286;  Tolson  v.  Tolson,  10  Gill  &  Meredith  v.  Heneage,  1  Sim.  642,  651, 
J.  169;  Ingram  t.  Fraley,  29  Ga.  563;  before  the  house  of  lords.  Chief  Baron 
£Mus8oorieBankv.  Raynor,7App.  Cas.  Richards  said,  speaking  of  prior  de- 
(Prir.  Conn.)  321;  ColtonT.  Col  ton,  127  cisions:  "I  entertain  a  stron£|  donbt 
U.  S.  300,  319,  320;  Knox  ▼.  Knox,  whether,  in  many  or  perhaps  in  most 
69  Wis.  172;  48  Am.  Rep.  487;  Noe  of  the  cases,  the  construction  was  not 
T.  Kern,  93  Mo.  367;  3  Am.  St.  Rep.  adverse  to  the  real  intention  of  the 
644.]  Certainiif  qf  object,  the  pertoru,  testator.  It  seems. to  me  very  singu- 
and  the  way  in  vikh  the  property  is  to  lar  that  a  person  who  really  meant  to 
0CL*  Green  v.  Marsden,  1  Drew.  646;  impose  the  obligation  established  by 
White  V.  Brings,  2  Phill.  Ch.  583;  Sale  the  cases  should  use  a  course  so  oir- 
T.  Moore,  1  Sim.  534;  Malim  v.  Keigh-  cuitous,  and  a  language  so  inappropri- 
ley,  2  Ves.  333, 335;  Briggs  t.  Penny,  ate  and  obscure,  to  express  what  might 
3  Macn.  &  G.  646.  With  respect  to  have  been  conveyed  in  the  dearest  and 
the  doctrine  in  all  of  its  phases,  see  most  usual  terms,  —  terms  the  most 
Harding  v.  Glyn,  1  Atk.  469;  2  Lead,  familiar  to  the  testator  himself,  and  to 
Cas.  Eq.,  4th  Am.  ed.,  183.3,  1834-  the  professional  or  other  person  who 
1848,  1857-1866;  [Handley  t.  Wright-  might  prepare  his  will.  In  consider- 
son,  60  Md.  198;  Knox  v.  Knox,  69  ing  these  cases,  it  has  slways  occurred 
Wis.  172;  48  Am.  Rep.  487;  Noe  v.  to  me  that  if  I  had  myself  made  such 
Kern,  93  Mo.  367;  3  Am.  St  Rep.  a  will  as  has  generallv  been  considered 
644.  The  case  of  Colton  v.  Colton,  imperative,  I  should  never  have  in- 
127  U.  S.  300,  317,  well  illustrates  tended  it  to  be  imperative;  but  on  the 
the  manner  in  which  the  intention  of  contrary,  a  mere  intimation  of  my 
the  testator  may  be  inferred  from  the  wish  that  the  person  to  whom  I  had 
situation  of  the  testator  at  the  time  given  my  property  should,  if  he 
he  framed  the  provisions  of  the  will,  pleased,  prefer  those  whom  I  pro- 
from  his  relation  to  the  beneficiaries,  posed  to  him,  and  who,  next  to  him, 
and  the  like.J  were  at  the  time  the  principal  objects 
Notwithstanding  the  imposing  line  of  my  regard."  He  also  says  that  the 
of  authorities,  there  has  always  been  question  in  such  cases  "is  purely  a 
a  strong  dissent  from  the  doctrine  from  matter  of  intention,  to  be  collected 
judges  of  the  highest  ability,  who  from  the  words  of  the  instrument^  as 
have  described  it  as  artificial,  and  its  in  all  other  cases  of  wills."  The  fore- 
effect  as  violating  the  intention  of  going  language  of  this  learned  judge 
parties.  The  following  are  a  few  ex-  should,  as  it  seems  to  me,  be  present 
amples:  In  Sale  v.  Moore,  1  Sim.  634,  to  the  minds  of  all  courts,  when  pass- 
640,  Sir  Anthony  Hart,  V.  C,  said:  ing  upon  cases  of  precatory  trusts,  as 
"The  first  case  that  construed  words  a  proper  and  reasonable  guide  in  ren- 
of  recommendation  into  a  command  dering  a  decision, 
made  a  will  for  the  testator;  for  every 
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pronounced  it  artificial,  and  have  described  it  as  violat- 
ing inatead  of  carrying  out  the   intent  of  parties;  and 
undoubtedly  moat  of  the  earlier  decisions  were  open  to 
this  criticism.     It  does  seem  strange  that  a  testator,  hav^ 
ing  a  full  and  settled  intention  to  create  a  trust,  should  adopt 
a  mode  which  at  best  seems  to  be  a  mere  suggestion  or 
possible  inference,  and  should  not  employ  the  familiar 
method  of  creating  a  trust  by  express  declaration.'     On 
the  other  hand,  to  abrogate  the  doctrine  altogether  would 
be  introducing  a  rule  wholly  arbitrary  and  technical,  since 
it  would  be  saying,  in  fact,  that  trusts  shall  not  be  created 
except  by  means  of  a  certain,  fixed,  and  technical  for* 
mula  or  manner  of  expression.    Justice  will  be  done,  there- 
fore, if  the  doctrine  is  placed  upon  reasonable  grounds,  its 
operation  confined  within  narrow  limits,  and  regulated  by 
the  criterion  stated  in  the  preceding  paragraph. 
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*  See  quotations  in  the  latter  portion  of  the  last  preceding  nofea. 


1.609  PUBLIC  OB  CHARITABLS  TRUSTS.  §  1019 

legal  estate,  but  there  is  a  certain  specified  cestui  que  trust 
<5learly  identified  or  made  capable  of  identification  by  the 
terms  of  the  instrument  creating  the  trust.  It  is  an  essen« 
tial  feature  of  public  or  charitable  trusts  that  the  benefi* 
<;iaries  are  uncertain, — a  class  of  persons  described  in 
some  general  language,  often  fluctuating,  changing  in 
their  individual  numbers,  and  partaking  of  a  qiuisi  pub- 
lie  character.  The  most  patent  examples  are  "the  poor'' 
of  a  certain  district,  in  a  trust  of  a  benevolent  nature,  cr 
^the  children''  of  a  certain  town,  in  a  trust  for  educa- 
tional purposes.  In  such  a  case  it  is  evident  that  all  the 
beneficiaries  can  never  unite  to  enforce  the  trust;  for 
even  if  all  those  in  existence  at  any  given  time  could 
unite,  they  could  not  include  nor  bind  their  successors. 
It  is  a  settled  doctrine  in  England  and  in  many  of  the 
American  states  that  personal  property  and  real  property, 
except  when  prohibited  by  statutes,  may  be  conveyed  or 
bequeathed  in  trust,  upon  charitable  uses  and  purposes, 
for  the  benefit  of  such  uncertain  classes  or  portions  of  the 
public,  and  that  if  the  purposes  are  charitable,  within  the 
meaning  given  to  that  term,  a  court  of  equity  will  enforce 
the  trust.  Furthermore,  it  is  one  of  the  most  important 
jind  distinctive  features  of  charitable  trusts  that  however 
long  the  period  may  be  during  which  they  are  to  last, 
«ven  though  it  be  absolutely  unlimited  in  its  duration, 
they  are  not  subject  to  nor  controlled  by  the  established 
doctrines,  nor  even  the  statutes  which  prohibit  perpetui- 
ties. Indeed,  it  may  be  said  that  the  full  conception  of 
a  charitable  trust  includes  the  notion  that  it  is  or  may  be 
perpetual.* 

§  1019.  A  Public,  and  not  Private,  Benefaction  Requi- 
aite.  —  In  order  that  a  trust  may  be  charitable,  the  gift 
must  be  for  the  benefit  of  such  an  indefinite  clctss  of  per- 

*  The  rabjeet  of  eharitable  trntte  doctrines,  and  mnat  refer  the  reader 

in  particnlar  is  so  broad,  and  inToUes  to  treatisen  upon  trasts  for  a  detailed 

mo  many  special  mles  and  applications,  exposition;  a  proper  treatment  would 

that  I  shall  attempt  no  more  than  to  require  a  yolnme  i>y  itself. 
g^rt  an  oatline  of  its  more  general 
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sons  that  the  charity  is  really  a  public,  and  not  a  mere 
private,  benefaction.  On  the  other  hand,  in  a  public  trust 
the  designation  of  the  charitable  use  and  of  the  benefit 
ciaries  must  be  sufficiently  certain  and  descriptive  to  in* 
dicate  the  intention  of  the  donor;  the  language  must  not 
be  so  general  and  vague  as  to  leave  both  the  beneficiariei 

and  the  purposes  and  objects  completely  to  the  judgment 
and  choice  of  the  trustee  or  of  the  court.^ 

^  MoriM  ▼•  Bifthop  of  Darhain,  0  6S4;  In  re  Williaroa,  L.  R  5  Ch.  IXt. 

Vm.  899,  406;  10  Vea.  522,  Ml;  Mit-  735;  In  re  Birkett»  L.  K  9  Ch.  DW.  576; 

ford  ▼.  Reynoldt,  1  PhilL  Ch.  1S6;  In  re  Hedgmen,  L.  B.  8  Ch.  Div.  156; 

Att*y«Qen.  t.   Aepinall,   2  Mylne  ft  Mill*  ir.  Fanner,  1  Mer.  55;  Moggridge 

C.  618;  622,  623;  British  Mneenm  v.  ▼.  Thackwell,  7  Vee.  36;  CoggobalW. 

White,  2  Sim.  ft  St  594,  596;  Kash  T.  Pelton,  7  Johns.  Ch.  292;  11  Am.  Dedu 

Morley,  5 Beay.  177;  Kendalls.  Oran*  471;  Saletontallv.  Sandera,  11  Allen, 

rir,  5  Beay.  800;  Townaend  ▼.  Oarai^  446;  Jaek»on  ▼.   Phillips,   14  Allen, 

Hare,  257;  Nightingale  v.  Gonlbnm,  539;  American  Academy  v.  Hamrd 

5  Hare,  484;  Whicker  v.  Hnme,  14  College,  12  Gray,  582;  Vidal  y.  Oirvd* 

Bear.  509;  1  De  Gez,  M.  ft  O.  506;  7  2  How.  127;  Ciesson's  Appeal,  SO  Ft. 

H.  L.  Cas.  124;  Miller  ▼.  Rowan,  5  St.  487;  Prioe  ▼.  MaxweU,  28  Pa.  St 

Clarke  ft  P.  99;  Williams  ▼.  Kersbaw,  23,  35;  Franklin  ▼.  Armfield,  2  Sneed, 

5  Clarke  ft  F.  Ill,  note;  Cocks  ▼.  305;  Rnsseli  ▼.  Allen,  6  Dill  235; 
Manners,  L.  R.  12  Eq.  574;  Beaumont  Box  ford  Sec.  Relig.  Soc.  v.  Harriman, 
▼.  Oliveira,  L.  R.  6  Eq.  534;  4  Ch.  125  Mass.  321;  Onld  v.  Washiostan 
309, 314  (scientific  purposes);  President  Hospital,  95  U.  S.  303;  Goodell  ▼. 
of  the  United  States  ▼.  Dmmmond,  Union  Ass*n  of  Burlington  Co.,  29 
cited  7  H.  L.  Cas.  155;  Dolan  ▼.  Mao-  N.  J.  Eq.  32;  De  Campir.  DobUna,  29 
dermot,  L.  R.  5  Eq.  60;  3  Ch.  676  N.  J.  Eq.  36;  Trustees  of  Cory  Unir. 
(for  "sudi  charities  and  other  public  Soc  ▼.  Beatty,  28  N.  J.  Eq.  570;  Sfce- 
pnrposes  as  lawfully  might  be  m  the  vens  v.  Shippen,  28  N.  J.  Eq.  487; 

Jarishof  T.," — a  good  charitable  tmst);  Clement  ▼.  Hyde,  50  Vt.  716;  28  Am. 

ames  y.  Allen,  §  Mer.  17;  Fowler  ▼•  Rep.  522;  Craig  ▼.  Secrist^  54  Ind. 

Garlike,  1  Russ.  ft  M.  2.S2;  Vexey  ▼.  419;  Mason  ▼.  Meth.  Epis.Ch.,27N.  JT. 

Jamson,  1   Sim.  ft  St  69;    Ellis  ▼.  Eq.  47;  Cruse  v,  Axtell,  60  Ind.  49; 

Selby,  7  Sim.  352;  1  Mylne  ft  C.  286;  Old  South  Soo.  ▼.  Crocker,  119  Masa 

LoBCombe  ▼.  Wintringham,  13  BeaT.  1;    20  Am.   Rep.  299;    Zeiswoss  t. 

87,  89,  and  cases  in  note;  Baker  ▼.  James,  63  Pa.  St.  465;  3  Am.  Rep. 

Sutton,   1   Keen,   224;  Wilkinson  ▼.  558  (a  devise  to  '*the  Infidel  Society 

Lindgreen,  L.  R.  5  Ch.  570  ("to  any  in  Philadelphia,   for  tiie  purpose  of 

other  religious  institution  or  purposes  building  a  hall  for  the  free  discusion 

as  A  and  B  may  think  proper,  "—a  valid  of  religion,  politics,   etc,"  is  not  a 

charity);  Chamberlayne  v.  Brockett,  valid  charitable  use);  Meeting  St  Bap. 

L.  R.  8  Ch.  806;  Aston  v.  Wood,  L.  R.  Soo.  ▼.  Hail,  8  R.  L  234;  l^edles  v. 

6  Eq.  419  (court  will  not  presume  a  Martin,  33  Md.  609;  Thompson's  Sx'rs 
public  charitable  use  where  none  was  v.  Norris,  20  N.  J.  Eq.  489;  Norris  v; 
declared,  although  the  bequest  was  to  Thompson's  Ex'rs,  19  N.  J.  Eq.  307. 
the  trustees  of  a  religious  society);  Power  v.  Cassidy,  79  K.  Y.  (W2;  35 
Corporation  of  Gloucester  v.  Wood,  3  Am.  Rep.  550. 

Hare,  131, 136>148;  Lewis  v.  Allenby,  In  Jackson  ▼.   PhiUips,  14  AUsd, 

L.  R.  10  Eq.  668;  Wilkinson  ▼.  Bar-  639,  556,  Chmy,  J.,  said:  "Aohsritjrii 

ber,  li.  R.  )4  Eq.  96;  Gillam  v.  Tay-  a  ^ift  to  be  applied,  consistently  with 

lor,  L.  R.  16  Eq.  581;  Att'y-Gen.  v.  existing  laws, /or  the  ben^  ^ami^ 

Eastlake,  11  Hare,  205,  216;  Pocock  deJiniU  mrniher  q^  oersofu^  either  by 

V.  Att'y-Gen.,  L.  R.  3  Oh.  Div.  .^42;  In  bringing  their  minds  or  hearts  undai 

re  Jaruiau's  Estate,  L.  R.  8  Ch.  Div.  the  influence  of  education  or  religif*! 
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§  1020.  What  are  Charitable  Uses  and  Purposes — 
^'Statute  of  Charitable  Uses/' — It  is  the  question  of 
primary  importance,  upon  which  all  others  depend,  to 
determine  what  uses  and  purposes  are  charitable,  within 
the  meaning  of  the  doctrine,  so  that  gifts  for  such  pur- 
poses may  be  sustained  as  valid  charitable  trusts,  although 
they  may  tend  to  create  perpetuities.  It  has  already  been 
shown  that  the  purpose,  whatever  be  its  particular  object 
must  benefit  some  indefinite  class  or  portion  of  the  public; 
for  mere  private  charities  are  governed  by  the  rules  which 
apply  to  ordinary  private  express  trusts.  The  general  ob- 
jects which  come  within  the  description  of  ''charitable 
uses,''  and  which  may  therefore  constitute  a  valid  chari- 
table trust,  were  enumerated  in  the  statute  of  charitable 
uses,  passed  in  the  reign  of  Queen  Elizabeth,^  as  follows: 

by  relieving  their  bodies  from  diteaee,  ▼.  Small,  L.  R.  IS  B2q.  114  (to  repair 

■offering,  or  constraint;  by  asaisting  tomb):  Thomas  ▼.  Howell,  L.   R.   IS 

them  to  establish  themselves  in  life;  Eq.  19S  (a  bequest  to  each  of  ten  poor 

or  by  erecting  or  maintaining  public  clergymen);  uk  re  Williams,  L.  R.  ft 

works;    or    otherwise    lessening    the  Ch.  Div.  735  (to  repair  tombs);  Came 

burdens  of  government."    This  may  v.  Long,  2  De  Oex,  F.   &  J.  75  (to 

not  be  an  exhaustive  description  of  support  a  library  societv  which  was 

charitable  purposes,  but  it  accurately  established  for  the  benefit  of  its  own 

states  the  essential  element  that  the  subscribers  only);  per  contra^  Cruse  v. 

gift  must  be  for  an  ineU'finiU  class,  so  Axtell,  50  Ind.  49  (a  devise  to  a  lodge 

that  the  benefit  conferred  upon  them  of  Freemasons,  held  to  be  for  a  good 

is  in  its  nature  ptiblia  charitable  use;  a  decision  which  seems 

Trusts  for  private  objects  do  not  opposed  to  the  authorities);  [Bangor  v. 

fall  within  the  denomination  of  char*  Masonic  Lodee,  73  Me.  428;  40  Aol 

itable  trusts,  nor  under  the  jurisdiction  Rep.  369  (similar  gift,  void);]  Attorney* 

over  them,  and  are  void  if  they  create  General  v.  Soule,  28  Mich.  153  (a  be- 

perpetuities;  as  those  for  the  erection  quest  to  establish  an  ordinary  private 

or  repair  of  private  tombs  or  monn-  school  is  not  for  a  public  charitable 

ments:    In  re  Rickard,  31  Beav.  244;  use);  Swift  v.  Beneficial  Soc,  73  Pa. 

Fowler  V.  Fowler,  33  Beav.  016;  Hoare  St  362  (bequest  to  a  "friendly  so- 

▼.  Osborne,  L.  R.  1  £^.  585;  [Vaughan  ciety,"  the  benefits  of  which  are  con« 

▼.  Thomas,  33  Ch.  Div.  187;  Piper  v.  fined  to  its  own  members,  is  not  for 

Monlton,  72  Me.  155;  Bates  v.  Bates,  a  charitable  use);  In  re  Clark's  Trust, 

134  Mass.  110;  45  Am.  Rep.  305;  Det-  I^  R.   1  Ch.  Div.  497  (same  as  last), 

wilier  V.  Hartman,  37  N.  J.  Eq.  348;  [A  bequest  for  the  relief  of  the  most 

Johnson  v.  Uolifiold,  79  Ala.  423;  58  destitute  of    the    testator's  relatives 

Am.  Rep.  596,  and  note;  Fite  v.  Beas*  held    valid:    Gafney  v.    Kenison,   64 

ley,  12  Lea,  328;]  or  to  found  a  private  N.  H.  354;  but  a  provision  for  such 

museum:  Thompson  v.  Shakespear,  1  of  the  testator's  children  and  their  de- 

De  Gez,  F.  &  J.  399;  or  for  the  benefit  scendants  as  may  be  destitute,  not  a 

of  a  private  company:  Attorney-Gen-  public  charity:  Kent  v.  Dunham,  142 

oral  V.  Haberdashers'  Co.,  1  Mylne  &  Mass.  216;  56  Am.  Rep.  667.] 
K.  420;  or  for  a  private  charity:  Om*        ^43  Eliz.,   c  4.     The  "charitable 

maney  v.  Butcher,  Turn.  &  R.  260;  a  trusts "     now     under     consideration 

''friendly    society":     In    re    Clark's  should  be  carefully  distiuffuished  from 

Trust,  L.  R.  1  Ch.  Div.  497;  Dawson  gifts  to  corporations  which  are  aothor- 
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''The  relief  of  aged,  impotent,  and  poor  people;  the  main- 
tenance of  maimed  and  eick  soldiers  and  mariners;  tb^ 
support  of  schools  of  learning,  free  schools,  and  scholars 
of  universities;  repairs  of  bridges,  ports,  havens,  cause* 
ways,  churches,  sea-banks,  and  highways;  education  and 
preferment  of  orphans;  the  relief,  stock,  and  maintenance 
of  houses  of  correction;  marriage  of  poor  maids;  aid  and 
help  of  young  tradesmen,  handicraftsmen,  and  persons 
decayed;  relief  or  redemption  of  prisoners  and  captives; 
aid  of  poor  inhabitants  concerning  payments  of  fifteenths, 
setting  out  of  soldiers,  and  other  taxes."    It  will  be  seen 
that  this  list  omits  some  njiost  important  and  familiar 
charitable  objects, — as,  for  example,  the  support  and 
propagation   of  religion.     The  English  and  American 
courts   have  never  regarded    this   enumeration  as  ex* 
haustive,  but  as  designed  to  be  merely  illustrative.    Nu- 
merous objects  analogous  to  those  mentioned  in  the  statute 
are  held  to  be  charitable.    The  doctrine  is  settled  that 
all  particular  objects  embraced  within  the  general  spirit^ 
intent,  and  scope  of  the  statute  are  to  be  considered  as 
charitable,  unless  they  violate  some  rule  of  public  policy 
or  the  provisions  of  some  positive  statute.^ 

§  1021.  Classes  of  Charitable  Uses.  — 1.  BeUgiou  Par- 
poses.  —  In  addition  to  the  objects  specifically  enumerated 
in  the  statute,  other  purposes  of  a  like  general  nature  are 
held  by  the  courts  to  be  charitable,  and  these  may  all  be 
arranged  in  the  following  classes:  Religiaria  purposes:  The 
support  and  propagation  of  religion  is  clearly  a  ''  chari* 
table  use.*'*  This  includes  gifts  for  the  erection,  main- 
bed  by  their  charters,  or  other  N.  7.  68i,  687-621,  per  Porter,  J.; 
statutes,  to  receive  and  hold  property,  Wetmore  ▼.  Parker,  62  N.  Y.  450; 
and  apply  it  to  objects  which  fall  Dodae  y.  Williams,  46  Wi&  70;  GooM 
within  the  general  designation  of  char-  ▼.  Taylor  Orphan  Asylam,  i6  Wii. 
itable.     Such  gifts  are  permitted  in    106. 

the  states  where  the  pecnliar  doctrine  ^  Many  gifts  for  purposes  oonfeas- 
of  "charitable  trusts  has  been  abro-  edly  charitable  are  defeated  hr  the 
gated,  and  they  are  regulated  by  the  statutes  of  mortmain  in  EDgland,  sod 
general  rules  of  law  applicable  to  all  in  the  states  where  these  or  analogoiu 
oorporations,  or  by  the  provisions  of  statutes  have  been  adopted, 
the  individual  charter:  See  Levy  v.  *  In  England  an  exception  b  mM* 
Levy,  33  N.  Y.  97,  112-118,  per  of  "superstitious  "uses,  contrary  to  thf 
Wright,  J.;  Bascom  v.  Albertson,  34    publio  policy,  such  as  masMiitf  tht 
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tenance,  and  repair  of  church  edifices,  the  maintenance 
of  worship,  the  support  of  clergymen,  the  promotion  and 

«ml:  Attorney-General  ▼.   Fishmon*  Joanna  Soothcott:  Thornton  ▼.  Hoiwt, 

«ers*  Co.,  6  Mylne  &  C.  11;  West  ▼.  8  Jar.,  K.  S.,  663.     Bat  not  to  pro- 

Shnttleworth,  2  Mylno  k  K.  684;  In  mote  infidelity:   Zeiswein  v,  James, 

re  Blondell,  30  Bear.  360;  Heath  ▼•  63  Pa.  St  465;  3  Am.  Bep.  668;  [Man* 

Chapman,  2  Drew.  417;  Gary  r.  Ab-  ners  ▼.  Phils.  Library  Co.,  93  Ba.  St. 

bot^  7  Ves.  490,  496.     In  the  United  166;  39  Am.  Bep.  741.] 

States  no  saeh  porposes  would  prob-  Among  the  particular  objects  which 

nbl^   be   regarded    as    ■nperstitions  oonstitate  valid  religious  purposes  are 

which  were  recognised  by  any  religions  the  following:  Building,  repairing,  or* 

belief  and  ritual:  6ass  v.  Wilhite,  2  namenting,  eto.,  churches:  Hoare  v, 

Dana,  170;  26  Am.  Dea  440;  Metho-  Osborne,  1L  R.  1  Eq.  585;  Booth  r. 

dist  Church  ▼.  Remington,  1  Watts,  Carter,  L.  R.  3  Ex.  757;  Cress  well  v, 

218;  26  Am.  Dec  61.    [See  didum  of  Gresswell,  L.  R.  6  Eq.  60  (to  bnild  a 

Bapallo^  J.,  in  Holland  ▼.  Aloock,  108  parsonage);  providing  things  connected 

N.  1.  312;  2  Am.  St.  Rep.  420;  In  re  with  church  services:  Turner  v.  Og- 

Schonler,  134  Mass.  426;  Seda  v.  Hn-  den,   1  Ooz,  316;  Adnam  v.  Cole,  6 

ble,  75  Iowa,  429;  9  Am.  St  Rep.  495.]  Beav.  353;  maintenance  of  divine  wor* 

In  England,  no  charity  for  a  relighu$  ship:  Att'y-Oen.  v.  Pearson,  3  Mer. 

purpose  could  be  upheld  as  a  valid  353,  409;  Att*y-Oen.  ▼.  Bunco,  L.  R. 

mbSc  charity,  unless  the  form  of  re-  6  Eq.  563;  Att'y-Gen.  v.  Webster,  L. 

i^on  was  one  at  least  professing  to  R.  20  Eq.  483;  providing  or  support* 

acknowledge  the  divine  revelation  con-  ing  clergymen  in  the  performanoe  of 

tained  in  the  Bible,  and  to  be  founded  their  religious  functions:  Att*y-Cren.  ▼• 

thereon;  indeed,  the  whole  doctrine  Lawes,  8  Hare,  32;  Thomber  v.  Wil- 

was  regarded  by  the  early  jiidf;e8  as  son,  3  Drew.  245;  4  Drew.  350;  In  re 

carrying  oat  the  precepts  of  Christian*  Maguire,  L.  R.  9  Eq.  632;  In  re  Clergy 

ity.     While  the  American  courts  do  Soc,  2  Kay  &  J.  615;  In  re  Kilvei?s 

not   discriminate    between    different  Trusts,  L.  R.  12  Eq.  183;  7  Ch.  170; 

phasee  of  religious  belief  and  doctrine,  but  a  bequest  to  each  of  ten  poor 

etiU  the  efsen^^  tiemetU  of  a  charity  clergymen  is  not  a  "charitable  gift": 

for  a  religious  purpose  mtisf&e  In  reaiiK^  Thomas  v.  Howell,  L.  R.  18  Eq.  198; 

rdigkm$.    The  supreme  court  of  Peon-  and  see  Russell  v.  Kellett,  3  Smale  Bl 

eylvania  therefore  decided,  in  complete  O.  264;  promoting  religious  doctrines 

agreement  with  principle  and  author*  and  beliefs  by  the  distribation  of  Bibles 

ity,  that  a  devise  to  **  the  Infidel  So-  or  tracts,  and  by  means  of  religions 

eiety  in  Philadelphia,  for  the  purpose  societies,  eto. :  Att*y-Gen.  ▼.  Stepney, 

•f  bnflding  a  hall  for  the  free  discus-  10  Ves.  22:  Wilkinson  v.  Lindgren,  Lb 

aion  of  religion,  politics,   etc.,"  was  R.  5  Ch.  570;  a  gift  to  "  sisters  of  char* 

not  a  valid  charitable  gift:  Zeisweiss  ity,"  but  not  to  a  convent:  Cocks  v. 

T.  James,  63  Pa.  St.  465;  3  Am.  Rep.  Manners,  L.  R.  12  Eq.  574;  [to  repair 

Rep.  558;  [see  also  Manners  v.  Phila.  a  churchyard,    valid:     Vaughan     v. 

Library  Co.,  93  Pa.  St.  165;  39  Am.  Thomas,  33  Ch.  Div.  187.] 

Rep.  741.]    In  England  it  is  not  neces-  American     decisions     are    to    the 

aary  that  the  objects  should  conform  same  effect:  Building  and  supporting 

to  the  doctrines  and  modes  of  the  es*  churches,  maintaining  divine  worship: 

tablished  church.     Charitable  gifts  are  Jones  v.  Habersham,  3  Woods,  443; 

yalid  for  disaenien:  Attomey-Oenend  107  U.  S.  174,  182;  Laird  v.  Bass,  50 

▼.  Cock,  2  Ves.  Sr.  273;  Shrewsbury  Tex.  412;  De  Camp  v.  Dobbins,  29  N. 

▼.  Hornby,  5  Hare,   406;  Attorney-  J.  Eq.  36;  Old  South  Soa  v.  Crocker, 

General  v.  Lawes,  8  Hare,  32;  Attor-  119  Mass.  1;  20  Am.  Rep.  299;  Meet- 

ney-Oeneral  ▼.  Bunco,   L.  R.  6  Eq.  ing  St.  Bap.  Soa  v.  Hail,  8  R  L  234; 

563.     Roman  CcUhoUcs:  Cary  v.  Abbot,  promulgation  of  religious  doctrines  and 

7  Ves.  490;  Attorney*General  v.  Todd,  beliefs  and  practices,  missionary  and 

1  Keen,  803;  Walsh  v.  Qladstone,  1  other    similar   societies:    Ooodell    v. 

Tklli.  Ch.  290;  Cocks  V.  Manners,  LR.  Union  Ass'n  etc.,   29  K.  J.    Eq.  82 

J2  Eq.  574.     Jews:  Michel's  Trust,  28  (Young  Men's  Christian  Association); 

Beav.  39.    To  promulgate  doctrines  of  De  Camp  v.  Dobbins,  29  K.  J.  Eq.  3i6 
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propagation  of  religious  doctrines  and  beliefs  in  any  man- 
ner by  the  church  or  by  associations,  the  aid  of  mission- 
ary, Bible^  and  other  religious  societies,  and  all    other 
objects  and  purposes  which  are  really  religious.      The 
English  courts  made  an  exception  with  reference  to  su- 
perstitious uses,  but  in  the  United  States  no  such  distinc- 
tion is  made.     Our  courts  would  recognize  no  difference 
among  religious  beliefs  and  opinions;  but  in  this  country, 
as  well  as  in  England,  a  gift  could  not  be  sustained  as  a 
charity  for  religious  purposes  when  it  was  wholly  irre- 
ligious, and  its  only  object  was  to  destroy  all  religion. 

§  1022.  2.  Benevolent  Purposes.  —  Numerous  trusts 
for  purposes  of  benevolence  are  upheld  as  charitable, 
although  not  mentioned  in  the  statute,  since  they  are 
within  its  spirit  and  intent.^     Among  the  particular 

(miuionary);  Trasteat  of  Gory  Uiut.  Kellett,  3  Smale  &  G.  264;  ThompiM 

8oa  V.  Beatty,  28  K.  J.  Eq.  570  ('*  pro-  ▼.  Corby,  27  BeaT.  649:  Fisk  ▼.  Att'y- 

motion  of  the  Uaiversalist  denomina-  Gkn.,  Il  R.  4  Eq.  621;    D%wioa  ▼. 

tioii");butStarkweathery.  Am.  Bible  Small,  L.  R.  18  Eq.  114;  In  leWfl- 

Soa,  72  111.  50, 22  Am.  Rep.  133,  holds  liams,  L.  R.  5  Ch.  Dif.  735;   In  ra 

that  the  American  Bible  Society  is  not  Birkett,  L.  R.  9  Ch.  Div.  576;  [Web- 

a  charity,  within  the  statute  of  Eliza-  ster  ▼.  Sonthey,  36  Ch.  Div.  9.]    It 

beth;  Fairbanks  y.  Lamson,  99  Mass.  also  seems  to  be  settled  that  a  gift  or 

533;  Maine  Baptist  Miss.  Con.  ▼.  Port*  bequest  in  trust  for  the  donor  s  or  tes> 

land,  65  Me.  92  (domestic  missions,  tator's ''poor  relations,"  or  "powde- 

diffusion  of  Christian  knowledge)  ;[Mor-  scendants,"  or  "poor   kinsmen  ssd 

▼ille  V.  Fuwle,  144  Mass.  109;  Kinney  their  offspring  and  issue,"  as  an  in- 

▼.  Kinney,  86  Ky.  610;  Andrews  ▼.  definite    class,   is  a  good    charitaUt 

Andrews,  110  Hi.  223;]  for  the  benefit  trust  for  benevolent  pnrpoees:  GilUm 

of  the  Sunday-school  library  of  a  spe-  ▼.   Taylor,  L.   R.   16  Eq.   581,  5S4; 

cified  church:  Fairbanks  ▼.  Lamson,  Att'y-Gen.  ▼.  Price,  17  Ves.  371;  IttM 

mtpra;  but  a  bequest  to  a  certain  Sun-  ▼.  Defriez,  Amb.  595;   17  Ves.  373^ 

day  school,  the  income  to  be  applied  note;  White  v.  White,  7  Ves.  423; 

in  procuring  Christmas  presents  for  Bernal  v.  Bemal,  3  Mylne  ft  C.  559; 

the  scholars,  was  held  invalid:  Goodell  Att*y-Gen.  v.  Duke  of  Korthumber* 

V.  Union  Ass'n  etc.,  29  N.  J.  Eq.  32;  land,  L.  R.  7  Ch.  Div.  745;  but  a  gift 

[for  the  education  of  two  young  men  to  particular  individual  poor  relations 

for  the  Christian  ministry,  valid:  Field  would  be  an  ordinary  trust  or  legacy; 

V.  Drew  Theological  Seminary,  41  Fed.  Ltley  v.  Hey,  1  Hare,  580;  for  erect* 

Rep.   371;   Simpson   v.  Welcome,  72  ing,  endowing,  or  supporting  hospitali: 

Me.  496;  39  Am.  Rep.  349  (for  pur-  Pelham  v.   Anderson,   2  Eden,  296; 

chase    and    distribution    of  religions  Magistrates  of  Dundee  v.   Morris,  3 

books,  valid).]  Macq.  134,  157;  Perring  v.  Trail,  L  R. 

'  As  examples,   to  support  or  aid  18  Eq.  88;  University  of  Londoo  r. 

widows  or  orphans,  or  the  poor  of  a  Yarrow,  1  De  Gex  &  J.  72  (to  fonnd 

certain  place  or  district:    Powell  v.  a  hospital  "  for  studying  and  curing 

Att*y-Gen.,  3  Mer.  48;  Att'y-Gen.  v.  maladies  of  any  quadruped  or  bird  use* 

Comber,  2  Sim.  &  St.  93;  Att'y-Gen.  ful  to  man " );  tor  deserving  unsne- 

V.  Clarke,  Amb.  422;  Bishop  of  Here-  cessful    literary  men:    Thompftnn  r. 

ford  V.  Adams,  7  Ves.  324;  Russell  v.  Thompson,  1  CoU.  0,  C  3S1,  3U5;  for 
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instances  embraced  within  this  class  are  trusts  for  the 
*'  poor,"  the  "  deserving  poor,"  widows  and  orphans  of  a 
specified  town,  district,  or  country;  for  hospitals,  asylums, 
and  similar  public  institutions;  for  any  class  of  persons 
requiring  aid,  as  ''the  colored  persons"  of  a  certain  state; 
and  benevolent  objects  generally,  without  specifying  the 
form.  Even  trusts  established  for  the  donor's  own  "  poor 
relations,"  or  "  poor  descendants,''  as  a  class,  are  held  to 
be  true  charities.  The  beneficiaries  to  be  relieved,  and  the 
mode  proposed  for  aiding  them,  must  he  jniblic;  a  trust 
on  behalf  of  a  strictly  private  association,  the  benefits  ^f 

tlie  enooaragemeiit  of  good  torvants:  MMonlo  Lodg«^  73  Me.  428;  40  Am. 
Iioaoombe  ▼.  Wintringham,  13  Bear.  Rep.  3691;  but  a  "beneficial  tociety,** 
87;  for  releasing  debtors:  Att'y-6en.  the  benefit!  of  which  are  confined  to 
T.  Painters'  Co.,  2  Cox,  61;  for  the  its  own  members,  is  not  a  public  char- 
redemption  ci  captives  or  prisoners:  ity;  Swift  ▼.  Beneficial  Soo.,  73  Pa.  St. 
Att'y-Gen.  ▼.  Ironmongers  Co.,  2  362;  for  eeneral  benevolent  purposes 
Mylne  &  EL  576;  In  re  Prison  Chari-  not  specined:  De  Campv.  Dobbins,  29 
ties,  L.  R.  16  £q.  129;  but  see  Thmpp  K.  J.  £q.  36;  Mayer  ▼.  600.  for  Visi- 
▼.  Collett^  26  Beav.  125;  for  general  tation  of  the  Sick,  2  Brewst.  365; 
benevolent  purposes  in  a  specined  dis-  Thomson's  Ex'rs  v.  Norris,  20  N.  J. 
triot  or  country  at  large,  without  men*  Eq.  489  (a  bequest  to  "benevolent, 
tioning  any  particular  form  or  object:  rsfiffious,  or  charitable  institutions," 
Dolan  V.  Ma^ermot,  L.  R.  5  Eq.  60;  held  not  a  good  charitable  use;  "  be> 
3  Oh.  676;  Cresswell  v.  Cresswell,  L.  R.  nevolent "  includes  objects  not  charita- 
6  Eq.  69;  Lewis  v.  Allenby,  L.  R.  10  ble);  [but  in  a  similar  case  it  was  held 
Eq.  668;  Wilkinson  v.  Barber,  L.  R.  14  that  the  word  *'  benevolent "  was  suffi- 
Eq.  96;  Att'y-Gkn.  v.  Webster,  Lb  R.  ciently  defined  by  the  accompanying 
20  Ec^.  483;  Pocock  V.  Att'y-Oen.,  3  words:  Suterv.Hilliard,  132  Mass.  412; 
Oh.  Div.  342;  Mills  v.  Farmer,  1  Mer.  42  Am.  Rep.  444;  or  it  may  be  so  de- 
65;  Moffgridge  v.  Thackwell,  7  Ves.  fined  by  the  whole  purpose  of  the  will: 
86;  butm  In  re  Jarman's  Estate,  L.  R.  Goodale  v.  Moonev,  60  N.  U.  528;  49 
8  Ch.  Div.  584,  a  bequest  to  general  Am.  Rep.  334;  Pell  v.  Mercer,  14  R.  I. 
benevolent  purposes  was  held  mvalid  412.  See  also,  in  general,  Hesketh  v. 
from  the  uncertainty  and  indefinite-  Murphy,  35  N.  J.  Eq.  23,  and  exten- 
ness  of  its  object.  tive  collection  of  cases  in  reporter's 
American  decisions:  Aid  or  support  note;  afiirmed  36  N.  J.  Eq.  301  ("  to 
of  the  poor,  widows,  orphans,  etc :  the  relief  of  the  most  deserving  poor 
8ohier  v.  Burr,  127  Mass.  221;  Good-  of  P.");  Dascomb  ▼.  Marston,  80  Me. 
ell  V.  Union  Ass'n  eta,  29  N.  J.  Eq.  223;  Ballard  v.  Chandler,  149  Mass. 
32  ("in  aid  of  the  deserving  poor  of  532  ("to  poor  and  unfortunate," 
M.");  Mason  v.  Meth.  Epis.  Ch.,  27  valid);  Union  Meth.  Epis.  Ch.  v. 
N.  J.  Eq.  47;  Fellows  v.  Miner,  119  Wilkinson,  36  N.  J.  Eq.  141  (poor 
Mass.  541  (aged  and  infirm  poor);  members  of  certain  named  churches); 
Gooch  V.  Amsu  for  Relief  eta,  109  Hunt  v.  Fowler,  121  Bl.  269  ("worthy 
Mass.  558  (a  society  "  for  the  support  poor  "  of  a  certain  city,  valid);  Beards- 
of  poor  old  women  );  for  building  or  ley  v.  Selectmen  of  Bridgeport,  53 
sustaining  a  hospital:  Quid  v.  Wash-  Conn.  489;  55  Am.  Rep.  162;  for  re- 
ington  Hospital,  95  U.  8.  303;  Mo-  lief  of  most  destitute  of  testator's 
Donald  v.  Mass.  Gren.  Hospital,  120  poor  relations,  valid:  Gafney  v.  Ken- 
Mass.  432;  21  Am.  Rep.  529;  devise  to  ison,  64  N.  H.  354;  see,  however, 
a  lodge  of  Freemasons:  Cruse  v.  Ax-  Kent  v.  Dunham,  142  Mass.  216;  56 
tell,  50  Ind.  49;  [contra^   Bangor  v.  Am.  Rep.  667.] 
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which  are  confined  to  its  own  memberSi  is  not  a  ^  chari* 
table  trust." 

§  1023.  3.  Educational  Purposes.  —  Gifts,  devises,  and 
bequests  in  trust  for  educational  purposes  are  valid,  since 
they  are  all  clearly  within  the  spirit  of  the  statute.*  This 
class  embraces  all  trusts  for  the  founding,  endowing,  and 
supporting  schools  and  other  similar  institutions  which 
are  not  strictly  private;  for  the  establishment  of  profes- 
sorships, and  maintenance  of  teachers;  for  the  education 
of  designated  classes  of  persons,  as  the  poor  children  of 

^  Bzamplett    To  found,  endow,  or  dren,"  wm  held  not  a  yalid  ehariH^ 

maitttun  schools  and  other   instlta*  since  the    school    might   be   vaneJIj 

tions  of  learning,  whioh  are  not  striotly  private :  Attorney-General  v,  Sonle^  SS 

private:    Magistrates  of   Dundee  v.  Mich.  153;  the  sameia  tmeof  a^iftlbr 

Morris,  3  Macq.  134;  In  re  Latymer*s  a  merely  private  library  aasooiation: 

Chari^,  L.  R.  7  Eq.  863;  In  re  Hedg-  Came  v.  Long,  2  De  Gez,  F.  4  J.  7S; 

man,  L.  R.  8  Oh.  uir.  156  ("for  snp-  gifts  for  the  promotion  of  edu< 


porting  or  fonnding  free  or  ragged  generally,   or    for   the  edncatioa   el 

schools");  and  see  New  v.  Boniiker,  any  designated  class  of  persons  in  a 

L.  R.  4  Sq.  655;  for  the  foundation  or  town,  or  district,  or  state:    Attoraey- 

endowment  of  {professorships,  scholar-  General  v.  Parker,    126    Mass.    216; 

ships,  lectureships,  etc,  and  mainte-  Dodge  v.  Williams,  46  Wis.  70  ("for 

nance  of  teachers:  Rez  v.  Newman,  1  the  education  and  tuition  of  worthy 

Lev.  284;  Attomey-Cleneral  v.   Mar-  indigent  females  **);  De  Ounp  v.  Dob- 

garet  Prof.,  1  Vem.  55;  Attornev.(j^n-  bins,  29  K.  J.  Eq.  86  ("educatioaal 

oral  V.  Tancred,  1  Eden,  10;  for  the  enterprises");  Clement  v.    Hyde^  50 

advancement  of  education,  learning,  Vt.  716;  28  Am.  Rep.  522  (bequest "to 

and  knowledge  generally:  Whicker  ▼•  the  tressnrer  of  the  county  of  O.  sad 

Hume,  7  H.  X.  Cas.  124;  1  De  Gkz,  his  successors  in  office,  the  income  t» 

M.  &  G.  506;  also  for  the  promotion  of  be  expended  in  the  education  of  oehol- 

science  and  any  strictly  scientiiic  pur-  ars  of  the  poor  in  the  county  of  OL^t 

poses:  President  of  the  United  States  Craig  v.  Secrist,  54  Ind.  419  (derissto 

V.  Drummond,  cited  7  H.  L.  Cas.  155;  a  county  for  the  education  of  a  oertsin 

asagift  to  the  Royal  Society  and  to  dassof  children) ; Mason  v.  Meth.Epis. 

the  (ieographical  Society:  Beaumont  V.  Ch.,  27  N.  J.  Eq.  47  (bequest  to  two 

Oliveira,  L.  R.  6  Eq.  534;  4  Ch.  309;  towns,  the  income  for  educating  posr 

and  for  a  botanical  garden:  Trustees  children);  P>chard  v.  Scott^  39  Cobb. 

of  the  British  Museum  V.White,  2  Sim.  63  (to  defray  expenses  of  edncattng 

k  St  594;  Townley  v.  Bed  well,  6  Ves.  poor  children  in  a  certain^  district); 

194.     American  cases:    Founding  or  [Jones  v.  Habersham,  107  U.  &  174» 

supporting  schools,  etc  (in  sever^  of  189;  Russell  v.  Allen,  107  U.  8.  172; 

those  eases  the  gift  is  to  a  town  or  Missouri  Hist.  Soc  v.  Acad,  of  Science, 

other  municipal  body,  as  the  tras tee):  94  Mo.  459;  Webster  v.    Morris,  66 

Russell  V.  Allen,  5  Dill.  235;  Boxford  Wis.  366;  57  Am.  Rep.  278;   (school 

etc  Soc  V.  Harriman,  125  Mass.  321;  "for  the  education  of  young  persons 

Stevens  v.  Shippen,  28  N.  J.  Eq.  487;  in  the  domestic  and  nseful  arts  *);  to 

Meeting  St.  Bap.  Soc.  v.  Hail,  8  R.  I.  found  a  publio  library:  Dasoomb  v. 

234;  [Piper  v.  Monlton,  72  Me.  155;  Marston,  80  Me.  223;  Brown  t.  Pto^ 

Taylor  v.  Trustees,  34  N.  J.  Eq.  101;]  coast,  34  N.  J.  Eq.  324;  for  dissemi- 

bnt  the  school  must  be  public,  or  for  nation  of  the  works  of  a  raven  anthon 

the  benefit  of  some  portion  of  the  pub-  George  v.  Braddock,  45  N.  J.  Eq.  757; 

lie;  a  gift  of  ten  thousand  dollars  to  14  Am.  St.  Rep.  754  (tha  wntiigji  eC 

trustees  "  for  the  establishment  of  a  Mr.  Heniy  George).] 
school  at  M.9  for  the  education  of  chil* 
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a  town;  for  the  promotion  of  science  and  scientific  studies; 
and  generally  for  the  advancement  of  knowledge,  learning, 
and  education. 

§  1024.  4.  Other  Piiblic  Purposes.  — Other  puhlicpur- 
poses,  not  in  the  ordinary  sense  benevolent ,  may  be  valid 
charities,  since  they  are  either  expressly  mentioned  by 
the  statute,  or  are  within  its  plain  intent.  All  of  these 
purposes  tend  to  benefit  the  public,  either  of  the  entire 
country  or  of  some  particular  district,  or  to  lighten  the 
public  burdens  for  defraying  the  necessary  expenses  of 
local  administration  which  rest  upon  the  inhabitants  of 
a  designated  region.^ 

§  1025.  Creation  of  the  Trust  —  Certainty  or  Uncer* 
tainty  of  the  Object  and  of  the  Beneficiaries. — One  of  the 
distinguishing  elements  of  a  ''charitable''  as  compared 
with  an  ordinary  trust  consists  in  the  generality,  in- 
definiteness,  and  even  uncertainty  which  is  permitted  in 
describing  the  objects  and  purposes  or  the  beneficiaries. 
From  the  very  definition  of  a  "charitable  trust''  the 
beneficiaries  are  always  an  uncertain  body  or  class;  but 
the  doctrine  goes  further  than  this.  If  the  donor  sufii« 
ciently  shows  his  intention  to  create  a  charity,  and  indi- 
cates  its  general  nature  and  purpose,  and  describes  in 
general  terms  the  class  of  beneficiaries,  the  trust  will  be 
sustained  and  enforced,  although  there  may  be  indefinite- 
ness  in  the  declaration  and  description,  and  although 
much  may  be  left  to  the  discretion  of  the  trustees.*    This 

'  BzaroplM!  For  the  improvement  etc.:  Att'y-Oen.  ▼.  Eastlake,  11  Hare^ 

or  good  of  a  town:  Jones  v.  Williams,  205,  215,  216;  Att'y-Gen.  ▼.  Brown,  1 

Ambw  S51;  Howse  ▼.  Chapman,  4  Ves.  Swanst.  266,  901,  302;  fire  oompanies 

642;   Att'y-Gen.  v.   Lonsdide,  1  Sim.  in  Pennsylvania:  Hnmane  Fire  Go/a 

105;   Mitford  v.   Reynolds,    1   Phill.  Appeal,  88  Pa.  6t.  889;  Bethlehem  ▼. 

Ch.    185;   Att'y-Gen.   v.  Bushby,   24  Perseverance  Fire  Co.,  81  Pa.  St.  446. 

Beav.  299;  for  the  benefit  of  the  coun-  '  The  decisions  appear  to  be  very 

try  generally:  Nightingale  v.  Goal-  conflicting,  and  it  is  certainly  difficult 

bourn,  2  PhilL  Ch.  594;  to  aid  in  pay-  to  harmonize  them  aU.    The  following 

ment  of  the  public  debt:  Newland  v.  are  examples  of   trusts  which  were 

Att'y*Gen.,  3  Mer.  684;  for  a  parish  held  invalid  on  account  of  too  great 

or    the   i>arishioner8:    Att'y-Gen.    v.  uncertainty:  A  ffift  for  "charitable  or 

Webster,  L.  R.  20Eq.  483;  public  ben-  public  purpoees''i  Vesey  v.  Jamson,  1 

efit  of  a  town,  improving  streets,  light-  Sim.  &  St.  69;  see  Fowler  v.  Fowler,  33 

ingi  paving,  protecting  from  the  sea,  Beav.  616;  for  such  "objects of  liberal- 
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uncertainty,  however,  must  not  be  carried  too  far.     The 
intention  of  the  donor  to  create  some  kind  of  charity,  re- 
ligious, benevolent,  educational,  or  otherwise,  must  never 
be  left  uncertain.     It  must  sufficiently  appear   that  he 
designed  to  establish  a  charity,  and  the  purpose  most  be 
indicated  with  sufficient  clearness,  to  enable  the  court,  bj 
means  of  its  settled  doctrines,  to  carry  the  design  into 
effect.     Such   is   the  well-established   English  doctrine, 
and  the  court  strives  to  carry  out  a  charity  if  at  all  prac- 
ticable.    In  this  country,  the  doctrine  has  been  adopted 
only  to  a  partial  extent.     In  a  few  of  the  states  where  the 
system  of  charitable  trusts  prevails,  the  English  theory 
seems  to  have  been  accepted  with  little  or  no  modifica- 
tion.    In  most  of  the  states  more  certainty  in  defining 
the  purposes  of  the  charity  and  terms  of  the  trust,  or  in 
designating  the  classes  of  persons  who  are  intended  to  be 
the  beneficiaries,  is  required,  in  order  to  sustain  the  gih, 
than   is  necessary  under  the  methods  of   the    English 
courts.* 

ity  aad  benevolenoe  "ma  trastee  shall  purposes:    Where    iho   iotontioB  to 

approve  of:  Morice  ▼.  Bishop  of  Dar-  create  a  charitable  trust  is  endent, 

1mm,  9  Ves.  399;  Williams  v.  Kershaw,  the  court  will,  as  a  rule,  sustain  ind 

5  Clark  A  F.  Ill;  Ellis  ▼.  Selby,  1  enforce  it»  although  its  terms  are Teiy 

Mylne  &  C.  286;  per  oofUra^  Waldo  ▼•  indefinite  and  uncertain:  liagistrstef 

Caley,  16  Ves.  206;  Horde  t.  Earl  of  of  Dundee  y.   Morris,  3  Macq.  134. 

Suffolk,  2  Mylne  &  K.  59;  Johnston t.  157;  a  hequest  for  "such  charities  sod 

Swann,  citea  Amh.  585,  note;  hut  see  other  puhlic  purposes  as  lawfully  miy 

comments  on  these  cases  in  Ellis  y»  he  in  tne  parish  of  T.":  Dolan  ▼.  Mie- 

Selby,  1  Mylne  &  G.  286,  292,  293;  also  dermot,  L.  R.  5  Eq.  60;  3  Gh.  676;  for 

a  bequest  to  a  public  body  for  a  pur^  charitable  purposes  generally,  no  pi^ 

potiCj  none  being  stated,  is  void:  Corpo-  ticular  kind  being  mentioned:  AU*7* 

ration  of  Qloucester  v,  Osborn,  1  U.  Qen.  y.  Herrick,  Amb.  712;  Cbamber- 

L.  Gas.  272;  8ub  nom.  Gorporation  of  layne  y.  Brockett,  L.  R.  8  Gh.  206;  for 

Gloucester  y.  Wood,  3  Hare,  131, 136-  such  charitable  purposes  as  the  tnutas 

148;  a  bequest  ''to  the  trustees  of  or  some  other  aesignated  person  may 

Mt.  Zion  chapel,"  eta,  no  purpose  be*  determine,  or  where  the  selection  sod 

ing  stated;  held  that  the  court  could  application  are  left  to  the  discretiooof 

not  assume  a  charitable  purpose  to  be  the  trustees:  Lewis  y.  Allenby,  L  K 

intended,  and  the  bequest  was  yoid:  10  Eq.   668;    Wilkinson  y.   Barber, 

Aston  y.  Wood,  L.  R.  6  Eq.  419;  a  L.  R.  14  Eq.  96;  Wilkinson  y.  Liod- 

bequest  which  the  executors  "should  gren,  L.   B%   5  Gh.  570;  Fooock  ▼. 

apply  to  any  charitable  or  benevolent  Att'y-Gen.,   L.   R.   3  Gh.  Dit.^  342. 

purpose  they  might  agree  upon  at  any  For  further  examples  of  uneertsin  ob- 

time,"  held  too  indefinite,  and  inoper-  jects  and  purposes,  see  post,  S  1027» 

ative:  In  re  Jarman's  Estate,  L.  K.  8  and  cases  cited  as  lUustrations  of  the 

Gh.  Diy.  584.  rule  of  cy'prea. 

Examples  of  trusts  held  valid,  al-        '  It  is  impossible  to  formnlata  as/ 

though  uncertain  in  their  objects  or  more    specific  American  role,  since 
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g  1026.    Certainty  or  Uncertainty  of  the  Tmstee.  — 
Charitable  trusts  also  differ  from  private  trusts  in  another 

there  is  a  radical  di£fereno6  in  the  herry,  112  Dl.  123;  54  Am.  Rep.  218| 
theories  and  fundamental  Tiewe  pre-  for  benefit  of  testator's  next  of  kin 
▼ailing  in  Marions  states.  I  snail  "who  may  be  needy/'  void  as  to  the 
make  no  attempt  to  analyse  and  class-  clause  "  who  may  be  needv  ":  Fon- 
ify  the  decisions  upon  this  most  im-  taine's  Adm'r  v.  Thompson^  Adm'r, 
portant  question,  but  shall  simply  80  Va.  229;  56  Am.  Rep.  588;  and  see 
give  some  examples,  referring  the  Kent  v.  Dunham,  142  Mass.  216;  56 
reader  to  treatises  upon  trusts  for  a  de-  Am.  Rep.  667;  but  a  similar  bequest 
tailed  discussion.  Examples  of  trusts  was  upheld  in  Webster  ▼.  Morris,  66 
held  invalid:  Bequest  to  executors  and  Wis.  366;  57  Am.  Rep.  278;  and  see 
their  successors,  "to  be  by  them  dis-  Qafney  v.  Kenison,  64  N.  H.  354] 
tributed  to  such  persons,  societies,  or  Examples  of  trusts  held  sufficiently 
institutions  as  they  may  consider  most  certain  and  valid:  Bequest  to  executors, 
deserving,"  held  too  mdefinite,  and  "to  be  divided  by  them  among  such 
invalid  as  a  charitable  trust:  Nichols  Roman  Catholic  charities,  institutions, 
▼.  Allen,  130  Mass.  211;  39  Am.  Rep.  schools,  or  churches  in  the  city  of  New 
445;  compare  Power  v.  Cassidy,  79  York,"  as  a  majority  of  the  executors 
N.  T.  602;  35  Am.  Rep.  550;  bequest  should  decide,  there  being  many  such 
to  A,  "to  distribute  the  same  in  such  institutions  in  New  York  authorized 
manner  as»  in  his  discretion,  shall  by  law  to  take  gifts  by  will:  Power  v. 
appear  best  calculated  to  carry  out  Cassidy,  79  N.  Y.  602;  35  Am.  Rep. 
wishes  which  I  have  expressed  to  550;  devise  or  beqaest  to  a  town,  or 
him,"  held  invalid,  and  the  trust  can-  towns,  or  a  county,  for  purpose  of 
not  be  established  by  proof  of  testator's  building  or  maintaining  a  school,  or 
oral  directions:  OUine  v.  Wells,  130  educating  poor  children,  or  aiding  the 
Mass.  221;  bequest  to  a  Sunday  school,  poor,  etc. :  Boxford  etc.  Soa  ▼.  Harri* 
the  income  to  be  "  applied  in  making  man,  125  Mass.  321  (a  school);  Clement 
Christmas  presents  to  the  scholars,'^  ▼.  Hyde,  50  Vt.  716;  28  Am.  Rep. 
void;  no  competent  trustee  and  no  522  (educatiuff  poor  children);  Cratg 
certain  beneficiaries:  Goodell  v.  Union  v.  Secrist,  54  Ind.  419  (same);  Mason 
Ass'n  etc.,  29  N.  J.  Eq.  32;  devise  and  v.  Methodist  Episcopal  Church,  27 
bequest  "to  the  Roman  Catholic  or-  K.  J.  Eq.  47  (same,  and  aiding  poor 
phans**  of  a  certain  diocese,  the  bishop,  widows);  Fellows  ▼.  Miner,  119  Mass. 
asexecntor,  authorised  to  use  the  prop-  541  (aged  and  infirm  poor);  devise 
erty  for  the  benefit  of  said  orphans,  and  bequest  in  trust  "  for  the  purpose 
held  invalid;  uncertainty  as  to  tmstee  of  founding  an  institution  for  the  edu- 
and  beneficiaries:  Heiss  v.  Murphy,  cation  of  youths  in  St.  Louis  Co.": 
40  Wis.  276;  beauest  to  trustees,  to  Russell  v.  Allen,  5  Dill.  235;  a  gift  to 
be  expended,  at  their  discretion,  "  for  trustees  to  pay  income  to  an  almoner 
the  establishment  of  a  school  at  M.";  to  be  appointed  by  the  probate  courts 
indefinite  and  invalid:  Att'y-6en.  v.  and  he  to  distribute  the  same  among 
Soule,  28  Mich.  153;  bequest  to  "  be-  the  poor  widows  of  a  certain  district 
nevolent,  religious,  or  charitable  pur-  held  valid,  and  not  defeated  by  a  de- 
poses," invalid:  Thomson's  Ex'rs  v.  lay  of  several  years:  Sohier  v.  Burr, 
Norris,  20  N.  J.  Eq.  489;  a  bequest  to  127  Mass.  221;  a  conveyance  to  tms- 
A.,  bishop  of  W.,  and  his  successors,  tees  for  an  unincorporated  church; 
in  trust  for  the  sisters  of  St.  Joseph,  Laird  v.  Bass,  50  Tex.  412;  a  devise 
an  unincorporated  society:  Kain  v.  of  lands  to  trustees  "  for  the  erection 
Qibboney,  101  U.  S.  362;  3  Hughes,  of  a  hospital  for  foundlings,  and  for 
397;  a  devise  or  bequest  to  trustees  for  any  corporation  which  Congress  may 
the  benefit  of  "  the  colored  persons "  create ":  Quid  v.  Washington  Hos- 
of  a  city  or  state:  Needles  v.  Martin,  pital,  95  U.  S.  303;  a  bequest,  the 
33  Md.  609;  [see  also  Fairfield  v.  Law-  income  "to  help  form  a  Young  Men's 
son,  50  Conn.  501;  47  Am.  Rep.  669;  Christian  Association";  also  a  oequest 
a  gift  "for  such  charitable  purposes  to  A,  "that  the  interest  may  be  applied, 
as  A  may  deem  proper  '*:  Bristol  v.  at  his  discretion,  in  aid  of  the  deserving 
Bristol,  53  Conn.  242;  Mills  v.  New-  poor  of  M.":  Goodell  v.  Union  Ass'n 
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very  important  feature.  It  is  settled,  as  a  part  of  the 
complete  system  prevailing  in  England,  that  not  only  may 
the  beneficiaries  be  uncertain,  but  that,  even  where  the 

gift  is  made  to  no  certain  trustee,  so  that  the  trust,  if 
private,  would  wholly  fail,  a  court  of  equity  will  carry 
the  trust  into  eflFect,  either  by  appointing  a  trustee  or  by 

acting  itself  in  the  place  of  a  trustee,  —  that  is,  by  estab- 
lishing a  scheme  for  accomplishing  the  design  of  the 

etc.,  29  N.  J.  Eq.  32;  a  bequett  to  a  ▼.  Porter,  53  Pa.  St.  292;  Gallego'i 
certain  church,  "  in  tnist»  to  use  the  Ex'rs  ▼.  Att'y-Oen.,  3  Leigh,  450;  24 
tame  to  promote  the  religions  interests  Am.  Dec.  650;  Venable  ▼.  Coffmao,  2 
of  said  church,  and  to  aid  the  mis-  W.  Va.  310;  McAuley  ▼.  Wilson,  1 
sionary,  educational,  and  benevolent  Der.  Eq.  276;  IS  Am.  De&  687;  Att'y- 
enterprises  to  which  said  church  is  in  Gen.  v.  Jolly,  2  Strob.  Eq.  879;  Csrter 
the  habit  of  contributing ":  De  Camp  v.  Balfour,  18  Ala.  814;  Dickson  ▼. 
T.  Dobbins,  29  N.  J.  Eq.  36;  bequest  Montgomery,  1  Swan,  348;  Att'y<<3st. 
to  a  church,  to  be  paid  as  soon  as  it  is  ▼.  Wallace,  7  B.  Mon.  611;  Urmey^s 
incorporated,  "to  employ  in  the  pro-  Ez'r  ▼.  Wooden,  1  Ohio  St.  160;  69 
motion  of  the  UniTersalist  denomina-  Am.  Dec  615;  Oilman  ▼•  Hamilton, 
tion":    Trustees    eta    v.   Beatty,   28  16  HI.  225.     fThe  power  to  dispenie 
N.  J.  Eq.  570;  a  devise  for  the  estab-  the  fund  carries  with  it,  by  impliet- 
lishing  a  school  for  the  benefit  of  ^outh  tion,  the  power  to  select  the  benefict- 
residing  in  New  Jersey,  or  furnishing  aries:  Hesketh  ▼.  Murphy,  36  N.  J. 
education  to  such  children  of  the  city  Eq.  304.     See,  in  general,  Russell  r. 
of  I^.  as  the  authorities  shall  permit  Allen,  107  U.  S.  167;  Field  ▼.  Drev 
to   attend:    Steyens    ▼.   Shippen,   28  Theol.  Sem.,  41  Fed.  Rep.  371;  Suter 
N.  J.  Eq.  487;  a  conveyance  of  land,  ▼.  Milliard,  132  Mass.  412;  42  Am. 
in  trust,  for  the  parpose  of  erecting  Rep.  144;  Minot  v.  Baker,  147  Masa 
thereon  a  school-house  and  a  meeting-  348;  9  Am.  St.  Rep.  713;  White  t. 
house  for  divine  worship:  Meeting  St.  Ditson,  140  Masa  351;  54  Am.  Bep^ 
Bap.  Soc.  y.  Hail,  8  R  L  234;  a  be-  273;  Bullard  v.  Chandler,  149  Maaa 
quest|  the  income  to  be  applied  for  532;  Beardsley  v.  Selectmen  of  Bridge- 
^*the  benefit  of   the    sabbath-school  port,  53  Conn.  489;  66  Am.  Bep.  15S 
library  of  the  First  Baptist  Church  in  ('*  to  be  used  at  discretion,  ....  for 
8.,  or  the  Baptist  Home  Missionary  the  special  benefit  of  the  worthy,  de> 
Society,   whichever  may  be  deemed  serving,  poor,  white,  American,  Prol> 
most  suitable:  Fairbanks  ▼.  Lamson,  estant,   democratic  widows  and  or> 
99  Mass.  533;  see  also  Baptist  Ass'n  phans  residing  in  B.":  each  adjectiTS 
V.  Hart's  Ez'rs,  4  Wheat.  1;  Inglis  v.  capable  of  sustaining  a  charitable  be> 
Sailor's  Snug  Harbor,  3  Pet.  99;  V  idal  quest);  Union  Meth.  Epis.  Cborch  v. 
V.  Oirard's  Ex'rs,  2  How.  127;  Brown  WUkinson,  36  N.  J.  Eq.  141;  Bntav 
▼.  Concord,  33  N.  H.  285;  Burr's  Ex'rs  PUoe  Church  v.  Shiveley,  67  Md.  493; 
V.  Smith,  7  Vt.  241;  29  Am.  Dec  154;  1  Am.   St.    Rep.   412;    Beckwith  v. 
Baker  v.  Smith,  13  Met.  34,  41 ;  Jack-  St.  PhUip's  Parish,  69  Oa.  564;  Hont 
son  V.  Phillips,  14  Allen,  539,   557;  v.   Fowler,   121   HI.  269;  Goodale  t. 
White  V.  Fisk,  22  Conn.  31;  Shotwell's  Mooney,  60  N.  H.  528;  49  Am.  lUp. 
Ex'rs  V.  Mott,  2  Sand.  Ch.  46;  Wil-  334  (to  be  distributed  by  ezecotioa 
liams  V.  Williams,  8  N.  Y.  525;  Beek-  "for  benevolent  objects,**  valid);  Web- 
man  V.  Bonsor,  23  N.  Y.  298;  80  Am.  star  v.  Morris,  66  Wis.  366;  57  Am.  Re{k 
Dea   269;  Bascom  ▼.   Albertson,   34  278  (a  bequest,  "  to  be  given  to  aoy 
N.  Y.  584;  Witman  v.  Lex,  17  Serg.  of  my  heirs  who  are  in  uMd,  or  not  in 
ft  R  88;  17  Am.  Deo.  644;  Brendle  v.  very  comfortable  circnmstanoes,  aa  to 
German  Ref.  Cong.,  33  Pa.  St.  415,  my  executors  seems  fit  and  proper, "if 
418;  Philadelphia  v.  Oirard's  Heirs,  sufficiently  definite}.] 
45  Pa.  St  9;  84  Am.  Dec  470;  MUler 
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onor,  as  though  the  legal  title  had  vested  in  a  certain 
trustee.  This  result  may  happen  in  various  modes.  In 
one  class  of  instances  the  same  rule  is  merely  applied 
^wfaich  would  he  invoked  under  like  circumstances  to 
regulate  the  administration  of  a  private  trust.  Where  a 
testator  has  expressly  purported  to  give  the  property  to 
a  trustee,  but  for  any  cause  the  appointment  fails,  the 
charitable  trust  will  still  be  enforced.*  The  doctrine, 
however,  goes  much  farther  than  this  simple  rule,  which 
does  not  permit  a  trust  otherwise  valid  to  fail  for  want  of 
a  designated  trustee.  It  also  applies  where  the  property 
is  given  to  a  person  or  body  incapable  of  taking  and  hold- 
ing in  perpetuity;  or  to  a  body  uncertain,  indefinite,  and 
fluctuating  in  its  members,  such  as  an  unincorporated 
society;  or  to  a  body  not  in  legal  being,  as  to  a  corpora- 
tion not  in  existence;  and  even  where  there  is  no  person 
or  body  indicated  as  the  recipients  of  the  legal  title,  but 
the  property  is  merely  directed  to  be  applied  to  some 
designated  charitable  purpose,  the  performance  of  which 
direction  might  and  often  would  necessarily  create  a  per- 
petuity.*   This  is  one  of  the  most  important  points  of 

^  As  where  a  testator  givet  property,  ▼.  Ochiltree,  SBlaokf.  15,  22;  Sohler 

to  be  applied  in  chanty  to  Buoh  person  ▼.  Burr»    127  Mass.  221;  [RaiBell  v. 

as  he  snail  hereafter  in  his  will  ap«  Allen,  107  U.  S.  167;  In  re  Schouler, 

point  hisexeoator,  and  he  neglects  to  134  Mass.  426;  Brown  y.  Fanooast,  84 

appoint  any  one,  or,  having  appointed  N.  J.  £q.  324.] 

one,  the  person  dies  in  the  testator's  '  The  following  are  some  of  the  many 
lifetime,  and  none  other  is  named;  or  cases  in  which  this  doctrine  is  either 
^e  testator  gives  his  property  to  snch  applied  or  discussed:  To  a  body  not  in 
person  as  his  executor  shall  name,  and  existence:  Att'y-G«n.  ▼.  Banco,  L.  R» 
no  execntor  at  all  is  appointed,  or,  if  6  £q.  563;  In  re  Magnire,  L.  R.  9  £q. 
appointed,  he  dies  in  the  testator's  632;  to  unincorporated  flnctuatiog  as- 
lifetime;  or  if  the  property  is  given  sociations:  Cocks  ▼.  Manners,  L.  R.  12* 
to  certain  trustees,  and  they  all  die  in  Eq.  574;  and  see  Oower  ▼.  Mainwar- 
the  testator's  lifetime,  or  the  trustee  ing,  2  Ves.  Sr.  87,  89,  per  Lord  Hard- 
named  refuses  to  act, — in  all  such  cases  wioke;  Att'y-Gen.  v.  Oglander,  3: 
the  court  carries  out  the  intended  Brown  Ch.  166;  Att'y-Gren.  v.  Green,, 
charity  as  stated  in  the  text:  Mills  ▼.  2  Brown  Ch.  490;  White  v.  White,  1 
Farmer,  1  Mer.  55,  96;  Mogeridge  ▼•  Brown  Ch.  12;  Att'y-Gen.  ▼.  Boultbee^ 
'  Tbackwell,  3  Brown  Ch.  517;  1  Ves.  2  Ves.  380;  Att'y-Gen.  ▼.  Bowyer,  3 
464;  7  Ves.  36,  69:  Att'y-Gen.  y.  Ves.  714;  Att'y-Gen.  v.  Comber,  2 
Jackson,  11  Ves.  365,  367;  White  ▼.  Sim.  &  St.  93;  Att'y-Gen.  ▼.  Down* 
White,  1  Brown  Oh.  12;  Att'y-Gen.  y.  ing,  Amb.  550,  571. 
Hickman,  2  Eq.  Cas.  Abr.  193;  Brown  There  is  a  fundamental  divergence 
y.  Kelsey,  2  Onsh.  243;  Winslow  v.  between  two  classes  of  American  de- 
Cnmmings.  3  Gush.  358,  365;  McCord  cisions  upon  this  question.  lai  Mme 
2SQ.  JUB.  — 96 
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distinction  between  charitable  and  private  trusts;  for  it 
is  certain  that  at  law,  and  independently  of  the  peculiar 
doctrine  of  equity  on  this  subject,  gifts  to  charitable  uses, 
without  a  certain  and  competent  trustee  to  take  and  hold 
the  legal  title,  —  as  to  an  unincorporated  and  fluctuatiDg 
society, — would  be  wholly  void.*    The  doctrine,  however, 
is  rejected  by  the  courts  of  several  American  states,  which 
admit  the  existence  and  validity  of  charitable  trusts  only 
in  cases  where  the  property  is  given  to  a  certain  and 
competent  trustee.  , 

•tatet  the  English  doctrine  u  stated  proper  traetee,  but  the  charity  wonld 

in  the  text  is  adopted,  except  so  far  not  fail  on  that  acconnt,  for  the  conit 

as  it  is  enlar^^ed  by  the  further  and  wonld  appoint  a  trustee:  Mason  ▼• 

distinct  doctrine  of  cy-pres;  in  others,  Meth.   Epis.  Ch.,  27  N.   J.  £q.  47. 

charitable  trusts  are  sustained  and  en*  Gift  to  a  oishop  and  his  sneoessors,  m 

forced  onl^  when  the  legal  title  to  the  trusty  for  an  object  which  woiUd  bs  or 

property  is  given  by  the  donor  to  a  might  be  a  perpetuity,  held  void:  Kaia 

certain  trustee  competent  to  take  and  ▼.  Gibboney,  101  U.  S.  362;  3  HoghsB, 

hold  in  perpetuity,  if  the  trust  creates  397;  Heiss  ▼.  Mnrphe^,  40  Wis.  27& 

one.    The  following  cases  are  given  See  also  Preachers   Aid  Soo.  ▼.  Bidi, 

simply  as  examples:  Gifts  to  nnincor-  45  Me.  552;  Tappan  ▼.  DeblcHs,  45  Ms^ 

porated  societies  held  vslid:  Laird  ▼.  122;  Swasey  v.  Am.  Bible- Soe.,  57  Ma 

Bass,  60  Tex.  412;  Cruse  ▼.   Axtell,  623;  Tucker  v.  Seamen's  Aid  Soo.,  7 

60  Ind.   49;  [Missouri  Hist.  Soc.   v.  Met.  188, 195;  Bliss  v.  Am.  Bible  So&, 

Academy  of    Science,   94  Mo.   459.]  2  Allen,  334;  Meeting  St.  Bap.  Soc.  t. 

Gift  to  an  unincorporated  society,  or  Hail,  8  R.  L  234;  Birchard  t.  Scott, 

uncertain  and  fluctuating  body  held  39  Conn.  63;  Groodell  ▼.  Union  Ass'a 

invalid:  Goodell  v.  Union  Ass*n  eta,  eta,  29  N.  J.  Eq.  32;  Stevens T.Ship- 

29  N.  J.  Eq.  32  (to  a  Sunday  school);  pen,  28  N.  J.  £q.  487;  Philadslplua 

Heiss  V.  Murohey,  40  WU.  276  (<<  to  v.  Pox,  64  Pa.  St  169;  Zeisweiss  v. 

the  Roman  Catholic    orphans "  of  a  James,  63  Pa.  St.  465;  3  Am.  Bm. 

diocese);    [Dascomb  v.    Marston,    80  558;  State  v.  Warren,  28  Md.  3^; 

Me.  223;Byers  V.  McCartney,  62  Iowa,  Needles  v.  Martin,  33  Md.  609;  Mil* 

339.]    Gift  to  a  corporation  nob  yet  ler  v.   Atkinson,  63  N.  C.  537;  Mo* 

created,    but   its    incorporation    ex-  Intyre  y.  Zanesville,  17  Ohio  St  362; 

peoted,   valid:    Quid  v.   Washington  Board  of  Ed.  v.  Edson,  18  Ohio  St 

Hospital,  95  U.  S.  303;  Trustees  eta,  221;  98  Am.  Dea  114;  Ex  parte  lind* 

V.  Beatty,  28  N.  J.  Eq.  570;  [Coit  v.  ley,  32  Ind.  367;  Att'y-Gen.  v.  Souls, 

Comstock,  51  Conn.  352;  50  Am.  Rep.  28  Mich.  153;  Methodist  Ch.  v.  dark, 

29;  Jones  v.  Habersham,    107  U.   S.  41  Mich.   730;   Heuser  v.   Harris,  42 

174,  191.]    Gift  to  the  treasurer  of  a  III.   425;   Academy  of    VisitatioD  v. 

county  and  his  successors  in   office,  Clemens,     50    Mo.    167;    Estate   of 

the  income  for  aiding  poor,  held  valid:  Hinckley,   58    CaL   457;    [Hunt  f. 

Clement  v.  Hyde,  50  Vt  716;  28  Anu  Fowler,  121  IlL  269.] 
Hep.  522.     [Gift  to  the  selectmen  of  a        ^  Att'y-Gen.  v.  Tancred,  Amh.  351; 

town,   valid:  Beardsley  v.  Selectmen  1  W.  Black. 90;  Widmore  v.  Woodrofti 

of  Bridgeport,  63  Conn.  489;  55  Am.  Amb.   636,   640;  Anonymoua,  2  Ch. 

Rep.  162.     Gift  to  a   municipal  cor-  Cas.    207;    Baptist   Ass'n    v.  Esrt'i 

})oration,  valid:   Peynado  v.  Peynado,  Ex'rs,  4  Wheat  1;  McCord  ▼.  Ochil- 

82    Ky.  5.]    Where    a    bequest  was  tree,  8  Blackf.  15,  22;  Grimes's  Ex'n 

made  to  two  towns,  in  trust,  to  apply  v.  Harmon,  35  Ind.  198;  9  Am.  B^ 

the  income  to  the  education  of  poor  690;  Levy  v.  Levy,  33  X.  T.  VI,  1(% 

children  and  the  relief  of  poor  widows  cases  cited  by  Wright^  J. 
it  was  held  that  the  town  was  not  a 
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§  1027.  The  Doctrine  of  Oy-Pres.  — In  administering 
charitable  gifts,  the  EngUsh  courts  have  leaned  so  strongly 
in  favor  of  sustaining  the  trusts,  even  when  the  donor's 
specified  purpose  becomes  impracticable,  that  they  in- 
vented  at  an  early  day,  and  have  fully  established,  the 
Bo-called  doctrine  of  cy^prea.  This  doctrine  may  be  stated 
in  general  terms  as  follows:  Where  there  is  an  intention 
exhibited  to  devote  the  gift  to  charity,  and  no  object  is 
mentioned,  or  the  particular  object  fails,  the  court  will 
execute  the  trust  cy-pres^  and  will  apply  the  fund  to  some 
charitable  purposes,  similar  to  those  (if  any)  mentioned 
by  the  donor.  **  If  the  donor  declare  his  intention  in 
favor  of  charity  indefinitely,  without  any  specification  of 
objects,  or  in  favor  of  defined  objects  which  happen  to 
fail  from  whatever  cause,  —  even  though  in  such  cases 
the  particular  mode  of  operation  contemplated  by  the 
donor  is  uncertain  or  impracticable,  —  yet  the  general 
purpose  being  charity,  such  purpose  will,  notwithstand* 
ing  the  indefiniteness,  illegality,  or  failure  of  its  imme- 
diate objects,  be  carried  into  effect" ^  In  the  first  kind 
of  cases,  where  the  donor  has  specified  no  object,  the 
court  will  determine  upon  some  scheme  which  shall 
carry  out  the  general  intention;  in  the  second  kind, 
where  the  donor's  specified  object  fails,  the  court  will 

^  In  the  following  cases  this  doctrine  oombe  y.  Wintringham,  13  BeaT.  87; 

is  defined,  discussed,  applied,  and  11-  Bennett  v.  Hay ter,  2  Beav.  Si ;  Marsh 

lastrated:  Sinnett  ▼.  Herbert,  L.  K  7  v.  Att'yOen.,  2  Johns.  &  H.  61;  Att'y- 

Ch.  232;  Chamberlayne  ▼.  Brocket!^  Gen.  v.  Marchant,  L.  R.  3  Eq.  424; 

L.  R.  8  Ch.  206;  Att'y-Gen.  ▼.  Baxter,  Att'y-Cten.  v.  Bance,  L.  B.  6  Eq.  563; 

1  Vem.  248;  Atfy-G^en.  v.  Andrew,  3  In  re  Latymer  s  Charity,  L.  R.  7  £q. 

Ves.  633;  Corbyn  ▼.  French,  4  Ves.  353;  In  re  Magaire,  L.  R.  9  Eq.  632; 

418;  Att'y-Gen.  ▼•  Bishop  of  Oxford,  Merchant  Tailors'  Co.  ▼.  Att'y-Gen., 

4  V  "     ~  ""        -  - ------ 


cited  4  Yes.  431;  Gary  v.  Abbot,  7  L.  R.  11  Eq.  35;  6  Ch.  512;  In  re 
Ves.  490;  Moggridge  ▼.  Thackwell,  7  Prison  Charities,  L.  R.  16  Eq.  129; 
Yes.  36;  Mills  v.  Farmer,  1  Mer.  55;    Att'y-Gen.    ▼.   St.    John's    Hospital, 


Ves.  490;  Moggridge  ▼.  Thackwell,  7    Prison  Charities,  L.  R.   16  Eq.   129; 

};  Mills  V.  Farmer,  1  Mer.  55;    Att'y-Gen.    ▼.   St.    John's    Hospit 
19  Yes.  483,  485;  Pieschel  ▼.  Paria,  2    L.  R.  1  Ch.  92;  2  Ch.  Div.  554;  Man- 


Sim.  Bl  St.  384;  De  Costa  v.  De  Pas,  Chester  School  Case,  L.  R.  2  Ch.  497; 

Amb.  228;  2  Swanst.  487;  Hayter  v.  Att'y-Gen.   v.   Wax  Chandlers'  Co., 

Treflto,  6  Rnss.  113;  Simon  ▼.  Barber,  L.  R.  6  Ch.  503;  Att'y-Gen.  ▼.  Duke 

6  Rnss.  112;  Att'y-Gen.  ▼.  Ironmon*  of  Northumberland,  L.  R.  7  Ch.  Div. 

fers'  Co.,  Craig  &  P.  208;   10  Clark  745;  [Pease  y.  Pattinson,  32  Ch.  DIt. 

;  F.  908;  Att'y-Gen.  v.  Glyn,  12  Sim.  154;  In  re  White's  Trusts,  33  Ch.  Div. 

84;  Att'y-Gen.  v.  Bishop  of  Llandaff,  452;   Biscoe  v.  Jackson,  35  Ch.  Div. 

cited  2  Mylne  &  K.  586;  Incorporated  460;  and  see  also  Minot  ▼.  Baker,  147 

Soc  y.  Price,  1  Jones  &  L.  498;  Los-  Mass.  348;  9  Am.  St.  Rep.  713.] 
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determine  upon  another  object  similar  to  that  mentioned 
by  the  donor.     A  limitation  upon  the  generality  of  the 
doctrine  seems  to  be  settled  by  the  recent  decisions,  that 
where  the  donor  has  not  expressed  his  charitable  inten- 
tion generally,  but  only  by  providing  for  one   specific 
particular  object,  and  this  object  cannot  be  carried  out^ 
or  the  charity  provided  for  ceases  to  exist  before  the  gift 
takes  effect,  then  the  court  will  not  execute  the  trust;  it 
wholly  fails.*    The  true  doctrine  of  ey-pres  should  not  be 
confounded,  as  is  sometimes  done,  with  the  more  general 
principle  which   leads  courts  of  equity  to  sustain  and 
enforce  charitable  gifts,  where  the  trustee,  object,  and 
beneficiaries  are  simply  uncertain.     There  is  a  radical 
distinction  between  the  two,  although  the  doctrine  of  cy- 
pres may  be  to  some  extent  an  expansion  or  enlargement 
of  the  other  principle.'    In  the  great  majority  of  the 
American   states   the   courts  have  utterly  rejected  the 
peculiar  doctrine  of  cy-pres  as  inconsistent  with  our  in- 
stitutions and  modes  of  public  administration.     A  few  of 
the  states  have  accepted  it  in  a  modified  and  partial  form.^ 

>  Fiak  ▼.  Att'y-Oen.,  L.  R.  4  £q.  traatees,  and  atill  be  oonsiatent  with 

521;  New  ▼.  Bonaker,  ll  R.  4  Eq.  655;  the  general  position  which  they  hare 

In  re  Clerk'a  Truat,  L.  R.  1  Ch.  Div.  asanmed. 

497;    Clephane  v.  Provost  of  Edin-        '  It  has  eenerally  been  said  that  tlir 

bnrgh,  L.  R.  1  H.  L.  S.  417;  Cherry  doctrine  of  ey-pres  and  the  power  to 

V.  Motty  1  Mylne  &  C.   123;  Clark  ▼.  enforce  it  belong  to  and  result  ironi 

Taylor,  1  Drew.  642;  Ruasell  v.  Kel-  the  eaoecutive  authority  held   by  the 

lett,  3  Smale  &  G.  264;  Langford  v.  English  chancellor  aa  a  repreaentatiTe 

Qowland,  3  Giff.  617;  [Broadbent  v.  of  the  crown  in  ita  character  aa  pareM 

Barrow,  29  Ch.  Div.  560;  Stratton  v.  patricB,  and  are  not  a  part  of  the  jndi* 

Physio- Medical  College,  144  Masa.  508;  cial  functions  posaesaed  by  the  eomi  of 

In  re  Slevin,  (1891)  1  Ch.  373;  Mormon  chancery;  while  in  the  United  States 

Church  V.  United  Statea,  136  U.  S.  1.]  the  courts  are  clothed  with  judicial 

*  Some  of  the  oaaea  in  which  the  functions  only,   the    prerogative  be- 

oourt  haa  professedly  relied  on  the  longing  to  the  fxirens  ptttria  being  helii 

doctrine  of  q/'prat,  and  which  are  cited  by  the  legislatures.     It  may  w^l  be 

as  illustrations  of  it,  in  a  preceding  doubted,  I  think,  whether  this  view  i» 

note,  seem  to  be  nothing  more  than  entirely  correct:  See  Starkweather  v. 

instances  in  which  trusts  with  uncer-  Am.   Bible  Soc.,  72  IlL  50;  22  Am. 

tain  trustees  or  objects  have  been  sus-  Rep.  133;  Heiss  v.  Murphey,  40  Wis. 

tained.     The  suggestion  of  the  text  is  276;   Heuser  v.  Harris,  42  IlL  425; 

not  merely  verbal;  it  has  a  practical  Gilman    v.    Hamilton,    16    IlL    225; 

importance  in  this  country.    It  ahows  [alao  Minot  v.  Baker,  147  Maasi  348; 

that  the  courta  in  the  American  states  9  Am.   St.   Rep.   713.     In   Mormon 

which  have  utterly  rejected  the  doc-  Church  v.  United  States,  136  U.  S.  1, 

trine  of  cy-pres  may  sustain  and  en-  the  question  was  discussed,  and  it  was 

force  charitable  trusts  which  are  sim-  held  that  the  legislature  may,  at  any 

ply  uncertain  in  their  objects  or  their  rate,  delegate  such  power  to  the  oonrL} 
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§  1028.    Origin  and  Extent  of  the  Eqnitable  Juris- 
^diction.  —  Such  being  the  general  nature  of  charitable 
t^x-ustSy  the   origin  and  extent  of  the  jurisdiction  over 
"t^liem  remains  to  be  examined.     The  question  is  one  of 
\ittle  practical  importance  in  England,  since  the  jurisdic- 
tion is  there  exercised  as  though  it  were  entirely  derived 
Crom  the  statute  of  charitable  uses  of  Elizabeth.^    The 
<juestion,  however,  becomes  of  vital  importance  in  this 
<jountry,  —  is  absolutely  fundamental,  —  since  the  statute 
of  Elizabeth  has  been  held  to  be  in  force  in  but  a  very 
few  of  the  states.    The  opinion  at  one  time  prevailed 
that  the  peculiar  equitable  jurisdiction    over  charities, 
except  in  cases  where  a  trust  valid  by  the  ordinary  rules 
of  law  and  equity  was  created,  was  derived  solely  from 
the  statute.*    Other  English  judges  have  maintained  the 
opinion  that  the  jurisdiction  in  its  full  extent  was  pos- 
sessed by  the  court  of  chancery  by  virtue  of  its  general 
powers,  and  that  the  statute  had  only  the  effect  to  regu- 
late that  jurisdiction,  and  to  define  more  distinctly  the 
classes  of  objects  which  are  charitable.     This  conclusion 
Las  been  sustained,  and  even  demonstrated  as  correct, 
by  the  researches  of  the  English  record  commissioners.' 

'  43  Elis.,  o.  4.    This  ttatate,  in  a  The  early  Maasachasetts  eases.  Going 

particalar  and  definite  manner,   de-  v.  Emery,  16  Pick.  107,  26  Am.  Dec. 

•clares  the  powers  of  chancery,  regulates  645,  and  Barbank  v.  Whitney,  24  Pick, 

the  proceedings  for  the  enforcement  146,  35  Am.  Deo.  312,  seem  to  inti* 

of  onaritable  trusts,  and  enumerates  mate  that  the  statute  was  in  force  in 

the  purposes  which  are  charitable  as  Massachusetts,  and  that  the  iurisdio- 

qnoted  ante,  in  S  1020.  tion  was  based  upon  it;  but  this  view 

*  This  view  was  sustained'  by  dicta  of  was  finally  discarded  in  Bartlett  ▼. 

some  able  English  judges,  and  by  some  Kye,  4  Met.  378.    In  Illinois,  the  stat- 

decisions  of  American  courts:    See  a  ute  seems  to  be  regarded  as  the  source 

•djetem  of  Lord  Loughborough  in  Att'y*  of  jurisdiction:  Starkweather  ▼.  Am. 

Gen.  ▼.  Bowyer,  3  Yes.  714,  726;  and  Bible  Soc.,  72  III.  50;  Heuser  ▼.  Ear- 

the  decisions  in  Baptist  Ass'n  v.  Hart*s  ris,  42  III.  425;  Gilman  v,  Hamilton, 

Ex'rs,  4  Wheat  1;  Gallego's  £z*rs  ▼.  16  111.  225;  [Andrews  ▼.  Andrews,  110 

Att*y-Gen.  3  Leigh,  450;  24  Am.  Deo.  111.  223.] 

650;  McCord  ▼.  Ochiltree,  8  Blackf.  *Burford  v.  Lenthall,  2  Atk.  651, 
15,  22;  Common  Council  of  Richmond  and  Att'y-Gen.  v.  Middleton,  2  Yes. 
▼.  State,  5  Ind.  334.  These  two  cases  Sr.  327,  per  Lord  Hardwicke;  Att*y- 
held  that  the  jurisdiction  was  derived  Gen.  v.  Tancred,  Amb.  351;  1  W. 
solely  from  the  statute,  and  that  the  Black.  90;  1  Eden,  10,  per  Lord  North- 
statute  was  in  force  in  Indiana,  but  ington;  Att'y-Gen.  v.  Skinners'  Od.,  2 
they  were  completely  orerruled  as  to  Russ.  407,  420,  per  Lord  Eldon;  a  very 
botn  points  by  Grimes's  Ez'rs  v.  Har«  decided  opinion  of  Lord  Redesdale  in 
mon,  35  Ind.  198;  9  Am.  Rep.  690.  Att'y-Gen.  v.  Mayor  eto.  of  Dublin, 
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The  question  has  been  repeatedly  passed  upon  by  the 
American  courts.  Wherever  the  system  of  charitable 
trusts  has  been  accepted  at  all,  it  has  generally  been  held 
that  the  jurisdiction  belongs  to  equity  as  a  part  of  its 
ordinary  authority  over  express  trusts,  and  is  not  refer- 
able for  its  origin  to  the  statute  of  Elizabeth.  This  con- 
clusion was  necessary  to  support  the  jurisdiction  in  a 
great  majority  of  the  states,  since  that  statute  had  not 
been  adopted  as  a  part  of  their  local  legislation.* 

§  1029.    Charitable  Trusts   in  the  United   States. — 
With  regard  to  the  extent  to  which  charitable  trusts 
have  been  adopted  and  the  jurisdiction  over  them  exer- 
cised in  the  various  states,  there  is  the  utmost  conflict  of 
judicial  decision.    It  seems  possible,  however,  without 
attempting  any  strict  comparison  of  the  cases  or  any 
minute  classifications  of  the  rules,  to  arrange  the  differ- 
ent states  according  to  three  general  types,  which  shall 
represent  with   reasonable  accuracy  and   certainty  the 
existing  condition  of  the  law  on  the  subject  in  this 
country.    First  class:  This  class  includes  those  states 

1  Bligh,  N.  8.,   812,   347»  348;  and  Rep.  522;  Ez'n  of  Burr  t.  Smith,  7 

equally  clear  opinion  of  Lord  Qian-  Vt.  241;  29  Am.  Dec.  154;  Bartlettv. 

cellor  iSngden  in  Incorporated  Soc.  ▼.  Nye,  4  Met  978;  Going  v.  Emery,  l^ 

Bicharda,  1  Drn.  &  War.  258;  1  Con.  Pick.  107;  26  Am.  Deo.  645;  Barbank 

ft  L.  58.     The  examination  of  the  an-  ▼.  Whitney,  24  Pick.    146;  35  Am. 

cient  records  of  the  court  of  chancery  Deo.  312  (these  two  latter  oasei  left 

by  the  commissioners  has  disclosed  a  the  question  in  some  doubt);  MeCartee 

large  number  of  cases  broneht  m  that  ▼.  Orphan  Asylum  Soc.,  9  Cow.  437, 

court  and  decided  prior  to  the  statute,  474-482,  per  Jones,  C. ;   Williams  ▼. 

in  which  charities  of  the  most  indefinite  Williams,  8  N.   Y.   525;  Andrew  r. 

and  general  character  were  sustained.  New  York  Bible  Soc.,  4  Sand.  156; 

thus  proving  that  the  court  then  ex-  Ayres  ▼.  Methodist  Ch.,  8  Sand.  351; 

ercised  the  same  kind  of  jurisdiction  Bascom  ▼.  Albertson,  34  N.  Y.  584, 

which  it  has  exercised  since  the  stat-  604;  Norris  v.   Thomson's  Ex'n,  19 

ute:  See  Coop.  Pub.  Rec.  355.  K.  J.  Eq.  307;  Comm'rs  of  Lagrange 

^  The  position  above  stated  is  af*  Co.  ▼.  Boffers,  &i  Ind.  297;  Grimes's 

firmed  in  the  same  positive  manner  Ex'rs  v.  Harmon,  35  Ind.  198;  9  Am. 

by  repeated  and  most  able  decisions  Rep.  690;  overruling  McCord  ▼.  Och* 

of  the  United  States  supreme  court:  iltree,  8  Blackl    15;  Miller  ▼.  Chit- 

Ould  V.  Washington  Hospital,  95  U.  S.  tenden,    2   Iowa,    315;    Dickson    v. 

303;  Vidal  v.  Oirard's  Ex'rs,  2  How.  Montgomery,  1  Swan,  348;  Carter  v. 

127,  155,  194,  196;  Wheeler  v.  Smith,  Balfour's  Adm'r,  19  Ala.  814;  Beal  v. 

9  How.  55,  77;  Fontain  v.  Ravenel,  17  Fox's  Ex'rs,  4  Ga.  404;  [Hutchins  v. 

How.  369;  Griffith  v.  State,  2  Del.  Ch.  George,  44  N.  J.  Eq.  126;  Howe  v. 

421;  State  v.  Grifiith,  2  Del.  Ch.  392;  Wilson,  91  Mo.  45;  60  Am.  Rep.  226; 

Estate  of  Hinckley,  58  Cal.  457;  How-  Missouri  Hist.   Soc.   v.  Academy  of 

ard  V.  Am.  Peace  Soc,  49  Me.  288;  Science,  94  Mo.  459.] 
Clement  v.  Hyde,  50  Vt.  716;  28  Am. 
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In  which  charitahle  trusts  have  been  abrogated  or  not 
adopted.*    Either  from  a  statutory  abolition  of  all  uses 

'  The  excepted  instances  anthorized  inTalid  for  nncertainty,  not  being  re- 

by  statute  are  generally  cases  where  striated  to  those   for  whose  support 

corporations    may  receive   and    hold  the  town  is  under  a  statutory  liabil- 

property,  in    trust,  for    some  object  ity.     See  also  Prichard  ▼.  Thompson, 

which  is  charitable.     The  states  con-  95  N.  Y.  76;  47  Am.  Rep.  9.     See  fur- 

■titntinff  this  class  are  the  following:  —  ther,  in  interpretation  of  statutes  lim« 

New  lotk:  Bascom  v.  Albertson,  34  iting  testamentary  gifts  to  charitable 

K.  Y.  684;  Levy  ▼.  Levy,  33  N.  Y.  corporations,  Stephenson  v.  Short,  92 

97;  Holmes  v.  Mead,  52  N.  Y.  332;  N.  Y.  433,  per  Rapallo^  J.;  Hollis  v. 

Beekman  v.  Bonsor,  23  N.  Y.  298;  80  Drew  Theological  Seminary,  95  K.  Y. 

Am.  Deo.   269;   Dodge  ▼•   Pond,   23  166.] 

K.  Y.   09;  BarriU  v.  Boardman,   43  H^'Mconsin.*  Ruth  v.  Oberbrunner,  40 

N.    Y.   254,   263;   3  Am.   Rep.   694;  Wis.  238;  Heiss  v.  Murphey,  40  Wis. 

Adams  ▼.  Perrv,  43  K.  Y.  487;  Rose  276.     See  Dodge  ▼.  WUliams,  46  Wis. 

Y.  Rose,  4  Abb.  App.   108;  but  see  70,  and  Gould  v.  Taylor  Orphan  Asy- 

Power  V.  Cassidy,  79  N.  Y.  602,  35  Inm,  46  Wis.  106,  for  examples  of  gifts 

Am.  Rep.  550,  where  a  will  save  prop-  to  corporations;  [Webster  v.  Morris, 

arty  to  his  executors,  "to  be  divided  66  Wis.  366;  57  Am.  Rep.  278;  Estate 

by  them  among  such  Roman  Catho-  of  Ho£fen,  70  Wis.  522;  Fadness  v. 

lie  charities,  institutions,  schools,  or  Braunborg,  73  Wis.  257  (gift  to  cor- 

ohnrches  in  the  city  of  New  York  "  as  poration).] 

a  majority  of  his  executors  should  de-  Michigan :  Methodist  Church  ▼. 
cide,  and  in  such  proportions  as  they  Clark,  41  Mich.  730  (there  is  no  dis- 
should  think  proper.  There  were  in  tinction  between  trusts  for  charitable 
New  York  City  many  such  Roman  purposes  and  any  others,  and  the  same 
Catholic  institutions  incorporated  and  requisites  are  necessary  to  their  valid- 
authorized  by  statute  to  take  by  devise  ity);  see  Attorney-General  v.  Soule, 
or  bequest;  a  majority  of  the  execu-  28  Mich.  153;  [Hatheway  v.  New  Bai- 
lors designated  certain  of  these  insti*  timore,  48  Mich.  251.] 
tntions  as  the  beneficiaries.  Held,  the  [MinneMUi:  Little  v.  Willford,  31 
testamentary  disposition  was  not  void  Mian.  173.] 

from  uncertainty,  but  was  operative.  In  all  the  foreffoins  states  the  same 
and  the  acts  of  the  executors  were  type  of  statute  has  been  adopted,  in 
effectual.  This  result,  of  course,  de-  terms  abolishing  all  uses  and  trusts, 
pended  upon  the  fact  that  all  the  bene-  except  a  few  well-defined  species  of 
nciaries  were  corporations  authorized  active  express  trusts  which  do  not  in- 
to hold  property,  in  trust,  for  chari-  dude  any  ordinary  form  of  charitable 
table  purposes.  In  Williams  v.  Wil-  use.  The  courts  of  these  states  have 
liams,  8  a.  Y.  525,  a  majority  of  the  felt  themselves  compelled  to  hold  that 
court  of  appeals  admitted  the  doctrine  all  charitable  trusts  were  abolished, 
under  great  restrictions;  but  this  decis-  except  such  as  would  be  valid  forms, 
ion,  aod  all  the  earlier  ones  which  bus-  under  the  exceptions  of  the  statute, 
tained  the  doctrine  to  a  much  fuller  No  other  conclusion  seems  to  me  pos- 
extent,  have  been  overruled  by  the  sible,  except  by  a  judicial  repeal  of 
cases  above   cited.     [The   opinion  of  the  legislation. 

Rapallo,   J.,    in  Holland  v.   Alcock,  Maryland:    Dashiell   ▼.    Attorney* 

108  N.  Y.  312,  contains  an  exhaustive  General,  5  Har.  ft  J.  392,  400;  6  Har. 

review  of  the  New  York  decisions.  &  J.  1;  9  Am.  Dec.  572;  Wilderman 

It  was  held  that  the  doctrine  of  Power  v.  Baltimore,  8  Md.  551;  Methodist 

▼.  Cassidy  could  not  be  extended  to  a  Church  ▼.  Warren,  28  Md.  338,  353; 

case  where  the  number  of  beneficiaries  Needles  v.  Martin,  33  Md.  609;  Mur- 

among  whom  a  selection  was  to  be  phy  v.  Dallam,  1  Bland,  529;  [Church 

made  was  indefinitely  large.     So  in  Extension  etc.  v.  Smith,  56  Md.  362; 

Fosdick  V.  Town  of  Hempstead,  125  Kizer  v.  Perry,  58  Md.  112;  Henry 

N.  581,  21  Am.  St.  Rep.  753,  it  was  Watson  etc.  Soc.  v.  Johnston,  58  Md 

held  that  a   beqnest    to  a  town,  in  139;  Barnum  v.  Mayor  etc.  of  Balti- 

trust,  for  "the  poor"  of  the  town  was  more,  62  Md.  275;  50  Am.  Rep.  219; 
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and  trusts,  with  a  few  specified  exceptions,  or  from  the 
general  provisions  of  the  law  against  perpetuities,  or  from 
the  general  policy  of  the  state  legislation,  "charitable 
trusts  "  do  not  exist  at  all,  except  where  they  are  merely 
the  express  private  trusts  permitted  by  the  law,  or  except 
in  those  particular  instances  authorized  by  statute.  The 
equitable  system  of  distinctively  charitable  trusts  is  aban- 
doned. Second  elas8 :  This  class  includes  the  larger  por- 
tion of  the  states  in  which  "charitable  trusts  "exist  under 
a  somewhat  modified  and  restricted  form.^    There  is  not 

Isaac  V.  Emory,  64  Md.  333;  CrUp  ▼.  the  beneficiaries  were  certain  or  eapa- 

Crisp,  65  Md.  422;  Manght  v.  Oetzen*  ble  of  being  made  bo,  and  no  perpeta* 

danner,  65  Md.  627;  67  Am.  Rep.  352;  ity  was  created.    In  other  warak^  an 

Entaw  Place  Baptist  Church  v.  Shive*  express  troat,  otherwise  valid,  wovild 

ley,  67  Md.  493;  1  Am.  8t.  Rep.  412»  not  become  invalid  becaaee  the  vlti- 

and  note.]  mate  purpose  was  charitable. 

Korth  CaroUna :  MoAuley  ▼.  Wil-  ^  The  following  states  are  placed  ia 
son,  1  Dev.  Eq.  276;  18  Am«  Deo.  587;  this  dass;  but  there  is  a  great  diver- 
Trustees  V.  Chambers's  Ez'rs,  3  Jones  sity  in  the  particular  rules  prevailing 
Eq.  253;  Holland  v.  Peck,  2  Ired.  Eq.  in  the  different  states,  and  only  »  gem- 
256;  White  v.  Attorney-General,  4  era/  resemblance  in  their  decisions:  — 
Ired.  Eq.  19;  44  Am.  Dec.  92;  Miller  Alabama:  Johnson's  AdmV v.  Long- 
V.  Atkinson,  63  N.  0.  537.  mire,  39  Ala.  143;  Williams  v.  Pear- 

Virginia:  Virginia  v.  Levy,  23  Gratt  son,  38  Ala.  299;  Carter  ▼.  Balfoor's 

21;   Carter  v.  Wolfe,  13  Gratt.  301;  Adm'r.  19  Ala.  814;  Aiitones  v.  Ei- 

Seaburn's  Ex'r  v.  Seaburn,  15  Gratt.  lava,  9  Port.  527;  [Burke  v.  Roper,  79 

423;  Gallego*s  Ex'rs  v.  Attorney-Gen-  Ala.  138;  Johnson  v.  Holifield,  79  Ala. 

eral,  3  Leigh,  450;  24  Am.  Dec  650;  423;  58  Am.  Rep.  596.] 

Kain  v.  Gibboney,  101  U.  S.  362;  3  Ariansa$:  Grissom  v.  Hill,  17  Ark. 

Hughes  C.  C.  397.     [Virginia  now  ap-  483. 

Sarently  belongs  to  the  second  class:  CaU/onua:   Hinckley**    Estate^  58 

ee  Protestant  etc  Soc  v.  Church-  Cal.  457. 

man's  Rep's.  80  Va.  718  (disapproving  ConneeUcui:  Bull  v.  Bull,  8  Conn. 

the  earlier  Virginia  cases,  which,  as  is  47;    20    Am.    Dec   86;    C^tham  v. 

pointed  out  in  the  elaborate  opinion  Brainerd,  11   Conn.  60;  Brewster  v. 

of  Richardson,  J.,  had  followed  the  McCall,  15  Conn.  274;  American  Bible 

false  lead  of  Baptist  Ass'n  v.  Hart,  4  Soc  v.  Wetmore,  17  Conn.  181;  Hamp- 

Wheat.  1 ).     The  position  of  Virginia,  den  v.  Rice,  24  Conn.  350;  White  v. 

however,  may  still  be  in  doubt,  as  the  Fisk,  22  Conn.  31;  Treat's  Appeal,  30 

actual  decision  of  the  case  seems  to  Conn.  113;  Birchsjrd  v.  Scott,  39  Coon, 

have  been  rested  on  other  grounds  not  63.    A  statute  similar  to  that  of  Elia- 

inconsistent  with  the  previous  cases.]  beth  is  enacted:  [Fairfield  ▼.  Lawsou, 

West  Virginia:  Venable  v.  Coffman,  50  Conn.  501;  47  Am.  Rep.  669;  Coit 

2  W.  Va.  310;  Carpenter  v.  Miller's  v.  Comstock,  51  Conn.  352;  50  Am. 

Ex  r,  3  W.  Va.  174;   100  Am.  Dec  Rep.  29;  Tappan's  Appeal,  62  Cons. 

744;  [Mong  v.  Rush,  29  W.  Va.  119;  412;  Bristol  v.  Bristol,  53  Conn.  242; 

Wilson  V.  Perry,  29  W.  Va.  169,  —  Beardsley  v.  Selectmen  of  Bridgeport, 

following  the  earlier  Virginia  cases.]  53  Conn.  489;  55  Am.  Rep.  152;  Camp 

In  all  these  states  a  trust  for  chari-  v.  Crocker's  Adm'r,  54  Ck>nn.  21.] 

table  purposes  would  be  upheld,  pro-  Delaware:  Griffith  v.  State,  2  Del. 

vided  It  possessed  all  the  elements  of  Ch.  421 ;  State  v.  Griffith,  2  DeL  Ck. 

a  valid  ordinary  private  trust;  that  is,  392;  [Doughten  v.  Vandever,  5  Del. 

the  trustee  was  a  certain  person  com-  Ch.  51;  Field  v.  Drew  TheoL  Sem.9  41 

petent  to  take  and  hold  the  property,  Fed.  Rep.  371.] 
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ct  little  divergence  in  the  views  maintained  by  the  courts 
of   the  various  states  composing  this  class.     In  a  few  of 

Georgia:  Walker  t.  Walker,  25  Oa.  N.  H.  285;  Second  Cong.  Soc  ▼.  Fint      ' 

420;  BeaU  T.  Fox,  4  Oa.  404;  Jones  y.  Cong.  Soc..   14  N.   U.  315;  Duke  ▼. 

'Habersham,  3  Woods,  443;  [Jones  ▼.  Fuller.  9  N.  H.  536;  32  Am.  Dec.  392; 

U^bersham,  107  U.  S.  177;  JBeckwith  [(>oodale  ▼.  Mooney,  60  N.    H.  528; 

^.  St.  Philip's  Parish,  69  Oa.  564.]  49  N.  H.  334;  Oafney  t.   Kenison, 

lUinoU:  Starkweather  t.  Am.  Bible  64  N.  H.  354;  Academy  ▼.  Adams,  65 

Soc,  72  BL   50;    22  Am.  Rejp.  133;  N.  H.  225.] 

Keuser  ▼.  Harris,  42  UL  425;  Oilman        NewJeraey:  Ooodell  ▼.  Union  Ass'n, 

^.  Hamilton,  16  Ul.  225;  [Andrews  ▼.  29  K.  J.  Eq.  32;  De  Camp  ▼.  Dobbins, 

.Andrews,  110  111.  223;  Mills  ▼.  New-  29  N.  J.  Eq.  36;  [afi&rmed  31  N.  J. 

iMrry,  112  III.  123;  54  Am.  Rep.  213;  Eq.  671;]  Tmstees  etc  ▼.  Beatty,  28 

Bant  T.  Fowler,  121  HI.  269.]  N.  J.  Eq.  570;  Stevens  ▼.  Shippen,  28 

Indiana:  Comm'rs  of  Lagrange  Co.  K.  J.  Eq.  487;  Mason's  Ez'ra  v.  Meth. 

w.  Rogers,  55  Ind.  297;  Craig  v.  Se-  Epis.  Ch.,  27  N.  J.  Eq.  47;  Thomson's 

«ri8t,  54  Ind.  419;  Cruse  r.  Axtell,  50  Ex'rs  t.  Norris,  20  N.  J.  Eq.  489; 

Ind.  49;  Orimes's  Ex'rs  v.  Harmon,  35  Korris  ▼.  Thomson's  Ex'rs,  19  N.  J. 

Ind.  198;  9  Am.  Rep.  690;  Ex  parte  Eq.  307;  Att  y-Oen.  v.  Moore's  Ex'rs» 

Ldndley,    32  Ind.   367;    Sweeney   ▼.  19  K.  J.  Eq.  503;  [Taylor  ▼.  Trustees, 

Sampson,  5  Ind.  465;  Common  Conn-  34  N.  J.  Eq.  101;  Brown  ▼.  Pancoast^ 

oil  of  Richmond  ▼.  SUte.  5  Ind.  334;  34  N.  J.  Eq.  324;  Hesketh  v.  Murphy, 

McCord  ▼.  Ochiltree,  8  Blackf.  15.  35  N.  J.  Eq.  23;  36   N.  J.  ^.  384; 

Iowa:  Miller  ▼•  Chittenden,  2  Iowa,  Union  Methodist  Epis.  Ch.  t.  Wilkin- 

315,  352;  Johnson  v.  Mayne.  4  Iowa,  son,  36  K.  J.   Eq.  141;  DitwiUer   ▼• 

180;  Lepage  r.  McNamara,  5  Iowa,  124,  Hartman,  37  K.  J.  Eq.  348;  Hutchins 

146;  [Byers  ▼.  McCartney.  62  Iowa,  y,  Oeorge.  44  K.  J.  Eq.  126;  Oeorge  v. 

339;  Seda  t.  Huble,  75  Iowa,  429;  9  Braddock.  45  N.  J.  £q.  757;  14  Am. 

Am.  St.  Rep.  495.]  St  Rep.  754.] 

Louisiana:  Society  of  Orphan  Boys       Ohio:  Am.  Bible  Soc  ▼.  Marshall^ 

▼.  New  Orleans,  12  La.  Ann.  62;  New  15  Ohio  St.  537;   Urmey'a  Ex'rs    ▼. 

Orleans  ▼.  McDonosh,   12    La.  Ann.  Wooden,  1  Ohio  St.  160;  59  Am.  Deo. 

240;  Fink  t.  Ex'r  of  Fink,  12  La.  Ann.  615;  Hullman  t.  Honoomp,  5  Ohio  St 

301.  237;  Mclntire's  School  ▼•  Zanesville, 

Maine:  Maine  Bapt  Miss.  Con.  ▼.  9  Ohio,  203;  [Mannix  ▼.  Purcell,  46 

Portland,  65  Me.  92;  Swasey  v.  Am.  Ohio  St  102;  15  Am.  St  Rep.  562.] 
Bible  Soc,  57  Me.   523;   Howard  ▼.        Pennsylvania:    Humane  Fire  Co.'s 

Am.  Peace  Soc,  49  Me.  288;  Preach-  Appeal,  88  Pa.  St.  389;  SwifVs  Ex'rs 

ers'  Aid  Soc  ▼.   Rich,  45   Me.  552;  v.   Eaton  Beneficial  Soc,  73  Pa.  St 

Tappan  y.  Deblois,  45  Me.  122;  Shap>  362;   Zeisweiss  r.  James.  63  Pa.  St 

leigh  V.  Pilsbury,  1  Mc  271;  [Piper  ▼.  465;  3  Am.  Rep.  558;  Mayer  v.  Soc 

Moulton,  72  Me.  155;  Simpson  y.  Wei-  for  Visitation  of  the  Sick,  2  Brewst 

come,  72  Me.  496;  39  Am.  Rep.  349;  885;  PhUadelphia  y.  Girard.  45Pa.  St 

Bangor  y.  Masonic  Lodge,  73  Me.  428;  9;  84  Am.  Dec.  470;  McLean  y.  Wade, 

40  Am.  Rep.  369;  Dascomb  y.  Mars-  41  Pa.  St  266;  Miller  v.  Porter,  53 

ton.  80  Me.  223.]  Pa.  St  292;  Henderson  y.  Hunter,  59 

MissiMippL'  Wade    y.    Am.  Colon.  Pa.  St  335;  Philadelphia  y.  Fox,  64 

Soc,  7  Smedes  &  M.  663;  45  Am.  Dec  Pa.  St  169;  Soohan  y.  Philadelphia, 

324.  33  Pa,  St   9;  Price  y.  Maxwell,  28 

MisMun:  SUte  y.  Prewett,  20  Mo.  Pa.  St  23;  GrifBtta  y.  Cope.  17  Pa.  St. 

165;  Chambers  y.  St  Louis,  29  Mo.  96;  McLain  y.  School  Directors,   51 

543;  Russell    y.   Allen,   5    Dill.   235;  Pa.  St  196;  Evangelical  Association's 

Academy  of  Visitation  y.  Clemens,  50  Appeal,  35  Pa.  St.  316;  Mission.  Soci- 

Mo.  167;  [Howe  y.  Wilson,  91  Mo.  45;  ety^s  Appeal,  30  Pa.  St  425;  Cresson's 

60  Am.  Rep.  226;  Missouri  Hist.  Soc  Appeal,  30  Pa.  St  437;  Barr  y.  Weld, 

y.  Aca<1emy  of  Science.  94  Mo.  459.]  24  Pa.  St.  84;  Brendle  y.  German  Ref. 

New  Hampshire:    Dublin   Case,   38  Cong.,  33  Pa.  St  415;  Witman  v.  Lex, 

N.   H.  459;  Chapin  y.  School  Dist.,  17  Serg.  &  R.  88;  17  Am.  Dec.  644; 

35  N.  H.  445;  Brown  y.  Concord,  33  Gregg  y.  Irish,  6  Pa.  St  211;  Wright  y. 
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them  the  statute  of  Elizabeth  is  held  to  be  in  force,  or  one 
similar  to  it  has  been  enacted.     In  the  majority  of  them 
the  doctrine  of  charitable  trusts,  as  a  part  of  the  ordinary 
jurisdiction  and  functions  of  equity,  has  been  accepted  in 
a  modified  and  limited  form;  such  trusts  are  upheld  when 
the  property  is  given  to  a  person  sufficiently  certain,  and 
for  an  object  sufficiently  definite.     With  regard  to  this 
element  of  certainty  in  the  trustee,  and  the  objects,  there 
is  much  diversity  of  decision.    The  doctrine  of  cy-pres  is 
generally  rejected.    Third  class :  This  class  includes  a  very 
few  states  which  have  accepted  the  doctrine  in  its  fhll 
extent.^    The  states  composing  this  group  have  not  even 

Unn,  9  Pa.  St.  433;  Pickering  ▼.  Shot-  Vemumt:  Clement  t.  Hyde^  60  Vt, 

well,  10  Pa.  St  23;  HUlyardv.  MUler,  716;  28  Am.  Bep.  622;  Bnrr  t.  Smith, 

10  Pa.  St.  326;  Methodist  Ch.  T.  Rem-  7  Vt.  241;  29  Am.  Deo.  154;  Penfield 

ington.  1  Watts,  218;  26  Am.  Dec.  61;  ▼.  Skinner,  11  Vt.  296;  Stone  v,  Griffio. 

Martin  r.  McCord,  5  Veatts,  493;  30  3  Vt  400. 

Am.    Dec.   342;  Ex  parte    Cassel,  3  [  Virginia:  See  Protestant  ete.  Soe^ 

Watts,  408,  440;  Morrison  ▼.  Beirer,  y.  Churchman's  Rep's,  SO  Va.  718.] 

2  Watts  &  S.  81 ;  Zimmerman  v.  An-  United  StaUi  Supreme  Court:   Chid 

ders,  6  Watts  &  S.  218;  40  Am.  Deo.  r.  Washington  Hospital,  95  U.  S.  303; 

552;  Philadelphia  ▼.  Elliott,  3  Rawle,  Kain  v.  Gibboney,  101  U.  S.  3^;  3 

170;  Girard  v.  Philadelphia,  7  Wall.  Hughes  C.  C.  397;  Girard  ▼.  Pbiladel. 

1 ;  Vidal  v.  Girards  ExVs,  2  How.  127;  phia, 7  Wall  1;  Vidal ▼. Girard's Ex'n, 

[Jones  ▼.  Renshaw,  130  Pa.  St  327;  2  How.  127;  Wheeler  ▼.  Smith,  9  Hov. 

Manners  ▼.  Phila.  Library  Ca,  93  Pa.  55;  Fontain  ▼.  Rarenel,  17  Hovr.  369: 

St  165;  39  Am.  Rep.  741.]  Bap.  Asa'n  t.  Hart's  Ex'rs,  4  Wheat 

Bhode   Island:    Meeting  St    Bap.  1;  [Russell  ▼.  Allen,  107  U.  a  172; 

Soc.  V.  Hail,  8  R.  I.  234;  Potter  v.  Mormon  Chnroh  y.  United  States,  138 

Thomt^,  7  R.  I.  252;  Derby  v.  Derby,  U.  S.  1.] 

4  R.  I.  414.  [Pell  V.  Mercer,  14  R.  I.  A  few  of  the  states  in  this  list— 

412,  declares  that  the  cy-frtB  doctrine  e.  g.,  New  Jersey  —  might  perhaps  be 

exists  in  Rhode  Island.]  properly  placed  in  the    third  class, 

Sofuih  (JaroUna:  Attorney-General  ▼.  since  their  courts  uphold  trosts  very 

Jolly,  1  Rich.  Eq.  99;  2  Strob.  Eq.  uncertain,  both  as  to  trustee  and  ob- 

379;  Attorney-Generalv.  Clergy  Soc,  ject;    but  none  of  them,   I    believe, 

8  Rich.  Eq.  190;  Gibson  v.  McCMX^  1  profess  to  accept  the  English  doctrine 

Rich.  174;  Combe  v.  Brsizier,  2  Desaus.  in  all  its  fullness. 

Eq.  431.  ^AToMacAiMf^.— The   doctrine    is 

Tennessee:  Dickson  v.  Montgomery,  freely  and  fully  accepted,  and  the  rule 

1  Swan,  348;  White  v.  Hale,  2  Cold,  of  cy-pres  is  enforc^:    Att*y-G«n.  t. 

77;Gassv.  Ross,  3  Sneed,  211;  Frank-  Parker,    126    Mass.    216;    Sohier   v. 

lin  V.  Armfield,  2  Sneed,  305;  Green  v.  Burr,  127  Mass.  221;  Boxford  etc  Soc 

Allen,  5  Humph.  170;  [Fitev.  Beasley,  v.  Harriman,  125  Bfasd.  321;  McDon* 

12  Lea,  328.]  aid  v.  Mass.  Gen.  Hospital,  120  Mass. 

Texas:  Laird  v.  Bass,  50  Tex.  412;  432;  21  Am.  Rep.  529;  Old  South  Soc 

Paschal  v.  Acklin,  27  Tex.  173;  Bell  v.  Crocker,  119  Mass.  1;  20  Am.  Rep. 

Co.  V.  Alexander,  22  Tex.  350;  73  Am.  299;  Fellows  v.  Miner,  119  Mass.  541; 

Dec.  268;  Hopkins  v.  Upshur,  20  Tex.  Gooch  v.  Asa'n  for  Relief   etc,  109 

89;  70  Am.  Deo.  375;  [Ryan  v.  Porter,  Mass.  558;  Nichols  v.  Allen,  130  Mass. 

61  Tex.  106;  Pierce  v.  Weaver,   65  211;  39  Am.  Rep.  445;  Olliffe  v.  Well% 

Tex.  44.]  130  Mass.  221;  Att'y-Gen.  v.  Garrisoii» 
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totally  rejected  the  doctrine  of  ey-preSf  although  they  do 
not  apply  it  so  freely  and  under  such  extreme  circum- 
stances as  would  be  done  in  England.  The  general  sys- 
tem seems,  at  least,  to  be  so  far  adopted  that  when  an 
intention  to  give  property  to  charitable  uses  is  clearly 
manifested,  but  the  disposition  is  uncertain  and  indefi- 
nite, either  as  to  the  trustee  or  as  to  the  objects  and  bene- 
ficiaries, the  trust  is  upheld  or  defeated,  upon  the  same 
principles  as  those  which  would  be  followed  by  the  Eng- 
lish courts. 

101  Man.  223;  Fairbankf  ▼.  Lamson,  Man.    419;    [Sater  ▼.   Hilliard,   132 

99   Mass.   533;  Hosea  v.   Jacobs,   98  Mass.  412;  42  Am.  B«p.  444;  Bates  t. 

Mam.    65;    Jackson    r.    Phillips,   14  Bates,   134  Mass.  110;  45  Am.  Bep. 

AUen,  639;  Att'y-Qen.  ▼.  Old  South  305;  In  re  Schonler,  134  Mass.  426; 

Soo.,  18  Allen,  474;  Saltonstall  y.  San-  White  ▼.  Ditson,  134  Maas.  351;  Kent 

den,  11  Allen,  446;  Odell  ▼.  Odell,  10  ▼.  Dnnham,  142  Mass.   216;  56  Am. 

Allen,  1;  Drnry  ▼.  Katiok,  10  Allen,  Rep.  667;  Morvillev.  Fowle,  144  Mass. 

169;  Att'y-Gen.  r.  Trinity  Church,  9  109;  Minot  v.  Baker,  147  Mass.  348;  9 

Allen,   422;    Dexter    t.    Gardner,    7  Am.  St.  Rep.  713;  Stratton  v.  Physio- 

AUen,  243;  Tainter  v.  Clark,  5  Allen,  Medical  College,  149  Mass.  508;  Bui- 

66;  Bliss  v.  Am.  Bible  Soc.,  2  Allen,  lard    ▼.    Chandler,    149    Mass.    532; 

334;    Easterbrooks  v.    Tillinghast,   5  14  Am.  St.  Rep.  442;  Weeks  v.  Hob- 

Oray,  171;  Aul  Acad.  t.  Harvard  Col-  son,  150  Mass.  377;  Burbank  ▼.  Bur- 

lege,  12  Gray,  582;  Wells  ▼.  Heath,  10  bank,  152  Mass.  254;  Daroy  y.  Kelley, 

Gray,  17;  iforth  Adams  etc.  Soc  ▼•  153  Mass.  433.] 
Fitch,  8  Gray,  421 ;  Harvard  College  ▼.        Kentucky.  —  The  statute  is  adopted, 

Soo.  Prom.  TheoL  Educ,  3  Gray,  280;  and  the  court  carries  out  the  doctrine 

Wells  ▼.  Doane,  3  Gray,  201;  Earle  ▼.  fully,  in  cases  of  uncertain  trustees 

Wood,  8  Cush.  430;  Nourse  v.  Mer-  and    objects,   applying    the   rule    of 

riam,  8  Cush.  11;  Parker  ▼.  May,  5  cy-pre»:   Cromies   t.    liouisyille    etc. 

Cush.  336;  Winslow  ▼.  Cummings,  3  ^oc,  3  Bush,  365;  Bap.   Church  ▼. 

Cush.  358;  Brown  t.  Kelsey,  2  Gush.  Presb.  Church,  18  R  Mon.  635;  Had- 

243;    Baker  ▼.   Smith,   13    Met.   34;  den  y.  Chorn,  8  R  Mon.  70;  Att'y-Gen. 

Sohier  y.  St  Paul's  Church,  12  Met.  y.  Wallace,  7  R  Mon.  611;  Moore  y. 

250;  Washburn  ▼.  Sewall,  9  Met.  280;  Moore,  4  Dana,  354;  29  Am.  Deo.  417; 

Tucker  y.  Seaman's  Aid  Soc,  7  Met.  Gass  y.  Wilhite,  2  Dana,  170;  26  Am. 

188;  Bartlett  y.  Nye,  4    Met   378;  Dec.  446;  [Peynado  y.  Peynado,  82  Ky. 

Burbank  y.  Whitney,  24  Pick.  146;  35  5;  Kinney  y.  Kinney,  86  Ky.  610.] 
Am.  Deo.  312;  Sanderson  y.  White,  18        [Rhode  Island.  —  Under  the  decision 

Pick.  328;  29  Am.  Dec.  591;  Ooiui  y.  in  Pell  y.  Mercer,  14  R.  I.  412,  the 

Emery,  16  Pick.  107;  26  Am.  Dec.  645;  doctrine  of  cy-wta  seems  to  be  fully 

Hadley  y.  Hopkins  Acad.,  14  Pick,  adopted.  See  also  Rhode  Island  Hospi- 

240;  Bartlett  y.  King,  12  Mass.  537;  tal  Trust  Co.  y.  Gluey,  14  R.  I.  449; 

7  Am.  Deo.  09;  Barker  t.  Wood,  9  Peokham  y.  Newton,  15  R.  L  821.] 
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SECTION  V. 

TRUSTS  AEISmO  BY  OPERATION  OF  LAW— BESULTINO  ASD 

OONSTRUCTIVB  TRUSTS. 

ANALTSn. 

1 1090.  General  naiare  and  kinda. 

H 1031-1043.  FirsL    Resalting  trusts. 

IS  1032-1086.  First  form:  trosts  resulting  to  donor. 

(  1032.  1.  Property  conveyed  on  some  tmst  whioh  Cul& 

(  1033.  Same;  essential  elements. 

(  1034.  2.  A  trust  declared  in  part  only  of  the  estate  ooQTeyadi 

i  1035.  8.  In  oonveyanoes  without  oonsideratioa. 

(  1036.  Parol  evidence. 

H  1037-1043.  Second  form:  oonveyance  to  A,  price  paid  by  & 

(  1038.  Special  rules. 

(  1039.  Purchase  in  name  of  wife  or  child. 

(  1040.  Admissibility  of  parol  CTidenoe. 

S  1041.  The  same;  between  family  relatives. 

S  1042.  Legislation  of  several  states. 

S  1043.  Interest  and  rights  of  the  beneficiary. 

IS  1044-1068.  Second.    Constructive  trusts. 

S  1045.  Kinds  and  classes. 

S  1046.  1.  Arising  from  contracts  express  or  implied. 

S  1047.  2.  Money  received  equitably  belonging  to  another. 

(  1048.  3.  Acquisition  of  tmst  property  by  a  volunteer^  or  pnrebisg 
with  notice. 

S  1049.  4.  Fiduciary  persons  purchasing  property  with  trust  funds. 

S  1050.  5.  Renewal  of  a  lease  by  partners  and  other  fiduciary  penoBa 

§  1051.  6.  Wrongful  appropriation  or  conversion  into  a  different  form 
of  another's  proi>erty. 

(  1062.  7.  Wrongful  acquisition  of  the  trust  property  by  a  tmstse  or 
other  fiduciary  person. 

1 1053.  8.  Trusts  ex  malefido. 

%  1054.  (1)  A  devise  or  bequest  procured  by  fraud. 

S  1055.  (2)  Purchase  upon  a  fraudulent  verbal  promisiw 

S  1056.  (3)  No  trust  from  a  mere  verbal  promiseb 

S  1057.  9.  Trust  in  favor  of  creditors. 

(  1058.  Rights  and  remedies  of  the  beneficiaries. 

§  1030.  Oeneral  Nature  and  Kinds. — The  second  main 
division  of  trusts,  and  the  one  which,  in  this  country 
especially,  affords  the  widest  field  for  the  jurisdiction  of 
equity  in  granting  its  special  remedies  so  superior  to  the 
mere  legal  recoveries  of  damages,  embraces  those  wbicli 
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iso  by  operation  of  law,  from  the  deeds,  wills,  contracts, 

CLC^ts,  or  conduct  of  parties,  either  with  or  without  their 

xxntention,  but  without  any  express  words  of  creation.*    A 

\>road  distinction  separates  all  express  trusts  from  those 

"which  arise  by  operation  of  law.     In  the  former  class  the 

'trust  relation  is  rightful  and  permanent.     In  the  latter, 

l;liere  is  no  such  element  of  right  and  permanency.    Even 

i:f  the  trust  relation  is  not  wholly  wrongful,  resulting 

from  fraud  or  other  unconscientious  act,  still  a  certain 

antagonism  between  the  cestui  que  trust  and  the  trustee  is 

involved  in  the  very  existence  of  the  trust;  and  instead 

of  the  idea  of  permanence,  the  substantial  right  of  the 

beneficiary  is  that  the  trust  should  be  ended  by  a  convey- 

ance  of  the  legal  title  to  himself.*    All  trusts  by  operation 

of  law  consist,  therefore,  in  a  separation  of  the  legal  and 

the  equitable  estates,  one  person  holding  the  legal  title 

for  the  benefit  of  the  equitable  owner,  who  is  regarded 

by  equity  as  the  real  owner,  and  who  is  entitled  to  be 

clothed  with  the  legal  title  by  a  conveyance.*    Certain 

instances  of  this  class  are  trusts  only  sub  modo;  they  are 

termed  trusts,  because  the  beneficial  owner  is  entitled  to 

the  same  remedies  against  the  holder  of  the  legal  title 

^  The  proposed  Civil  Code  of  New  timple  name  by  which  to  designate 

7ork  (seo.  1169)  and  the  Civil  Code  of  the  entire  class  of  trusts  arising  by 

California  (seo.  2217)  have  invented  operation  of  law  would  be  "implied 

the  wholly  unnecessary  name  of  "  in«  trusts "  as  distinguished  from   **  ex* 

voluntary  trusts  '*  to   designate  this  press  trusts  *'  created  by  words  inten- 

elaas.     Express  trusts  they  call  "  vol«  tionally  used.     Unfortunately,   hom'- 

nntary,"  and  define  in  such  general  ever,   the  term   "implied  trusts*'  is 

and  inaccurate  terms  that  a  voluntary  constantly  used  by  text-writers  and 

trust  is  made  to  include  every  instance  judges  in  so  many  and  varying  senses, 

of  fiduciary  position,  —  an  attorney,  that  it  would  only  produce  confusion 

agents   and  even  a  confidential  em-  and  uncertainty  if  one  should  employ 

ployee.    There  is,  of  course,  the  com-  it  in  this  single  and  restricted  mean- 

mon  element  of  eonfidenee  in  all  these  ing. 

fiduciary  relations  and  in  trusts;  but        '  See  vol.  1,  S  14S.     [See  also  Cone 

the  essential  conception  of  a  "  trust "  ▼.  Dunham,  69  Conn.  145.] 
is,  that  it  always  involves  and  relates        '  The  correctness  of  this  conclusion 

to  property;  "  trust,"  in  its  legal  mean-  is  shown  by  the  fact  that  no  resulting 

ine,  not  only  describes  a  confidential  or  constructive  trust  growing  out  of 

relation  between  two  persons,  but  also  the  relations  of  parties  or  the  use  of 

includes  the  property  which  is  the  sub-  funds  will  be  enforced   against   the 

ject-matter  of  that  relation,  and  which  holder  of  the  legal  title  who  is  clothed 

IS  stamped  with  the  trust  character,  with  an  equal  equity,  even  in  favor  of 

A  'legal "  trust "  is  necessarily  a  species  an  infant:  Haggard  t,  Benson,  8  Tenn. 

of  ownership.    The  most  natural  and  Ch.  268. 
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which  are  given  to  the  beneficiary  under  a  true  trust* 
All  trusts  which  arise  by  operation  of  law  are,  as  the  name 
indicates,  excepted  from  the  requirements  of  the  statute 
of  frauds.*  This  entire  grand  division  consists  of  two 
general  classes:  resulting  trusts  and  constructive  trusts. 
The  line  of  distinction  between  these  two  classes  is  clear 
and  definite;  the  failure  to  observe  it  has  produced  much 
unnecessary  confusion.*  I  shall  describe,  firstf  resulting 
trusts,  and  second,  constructive  trusts,  following  a  classifi- 
cation which  seems  to  me  the  necessary  consequence  of 
fundamental  principles. 

§  1031.  First.  Resulting  Trusts.  —In  all  species  of 
resulting  trusts,  intention  is  an  essential  element,  althougli 
that  intention  is  never  expressed  by  any  words  of  direct 
creation.  There  must  be  a  transfer,  and  equity  infers 
the  intention  that  the  transferee  was  not  to  receive  and 
hold  the  legal  title  as  the  beneficial  'owner,  but  that  a 
trust  was  to  arise  in  favor  of  the  party  whom  equity  would 
regard  as  the  beneficial  owner  under  the  circumstances. 
The  equitable  theory  of  eonaideration,  heretofore  explained, 
is  the  source  and  underlying  principle  of  the  entire  class/ 
Resulting  trusts,  therefore,  are  those  which  arise  where 
the  legal  estate  in  property  is  disposed  of,  conveyed,  or 
transferred,  but  the  intent  appears  or  is  inferred  from  the 
terms  of  the  disposition,  or  from  the  accompanying  facts 
and  circumstances,  that  the  beneficial  interest  is  not  to 
go  or  be  enjoyed  with  the  legal  title.    In  such  case  a  trust 

*  This  is  especially  tnie  of  those  staneet  are  treated  by  some  m  refDlt^ 
trusts  ex  nuUefido  which  aHse  from  ing,  by  others  as  oonstraotiye.  S^ea 
actnal  fraud,  and  certain  others  which  courts  have  sometimes  faUed  to  reo- 
arise  from  a  breach  of  fiduciary  duty:  ognise  the  line  of  distinction  vhieb 
See  pout,  S  1053,  concerning  constract«  separates  the  two;  thus  in  a  recest 
ive  trusts.  case  (Bickel's  Appeal,  S6  Pft.  St  2(H), 

'  See  ante,  S  1008;  Ward  ▼.  Arm*  the  court  are  represented  as  boldiii|f 

strong,  84  III.  151.     It  follows  that  that  a  resulting  trust  in  land  only 

such  trusts  need  not  be  "declared"  arises    from    fraud  in  obtaining  tbi 

nor  "  evidenced  "  by  any  writing;  the  land,  or  from  the  payment  of  thepnr* 

fact  of  their  existence  may  be  proved  chase^money.    In  any  accurate  aense 

by  parol.  of  the  term,  a  resulting  trait  wati 

*  Hardly  any  two  writers  entirely  arises  from  fraud, 
agree  in  their  olassification  of  resulting        *  See  amte^  S  981« 
and  constrnotive  trusts;  the  same  in« 


1535  TBUSTS   ABISINQ  BY   OPERATION   OF  LAW.      §  1032 

is  implied  or  results  in  favor  of  the  person  for  whom  the 
equitable  interest  is  assumed  to  have  been  intended,  and 
whom  equity  deems  to  be  the  real  owner.     This  person  is 
tlie  one  from  whom  the  consideration  actually  comesi  or 
who  represents  or  is  identified  in  right  with  the  consid- 
eration; the  resulting  trust  follows  or  goes  with  the  real 
consideration.^    All  true  resulting  trusts  may  be  reduced 
to  two  general  types:  1.  Where  there  is  a  gift  to  A,  but 
the  intention  appears,  from  the  terms  of  the  instrumenti 
that  the  legal  and  beneficial  estates  are  to  be  separated, 
and  that  he  is  either  to  enjoy  no  beneficial  interest  or 
only  a  part  of  it.     In  order  that  a  case  of  this  kind  may 
arise,  there  must  be  a  true  gift  so  far  as  the  immediate 
transferee,  A,  is  concerned;  the  instrument  must  not  even 
.    state  any  consideration,  and  no  valid  complete  trust  must 
be  declared  in  favor  of  A  or  of  any  other  person.     Such 
trusts,  therefore,  generally  arise  from  wills,  although  they 
may  arise  from  deeds.    If  the  conveyance  be  by  a  deed, 
the  trust  will  result  to  the  grantor;  if  it  be  by  a  will,  the 
trust  will  result  to  the  testator's  residuary  devisees  or  leg- 
atees, or  to  his  heirs  or  personal  representatives,  accord- 
ing to  the  nature  of  the  property  and  of  the  dispositions. 
2.  The  second  type  includes  the  cases  where  a  purchase 
has  been  made,  and  the  legal  estate  is  conveyed  or  trans- 
ferred to  A,  but  the  purchase  price  is  paid  by  B.    I  shall 
briefly  examine  these  two  forms. 

§  1032.  First  Form  — Trust  Resulting  to  the  Donor. 
— This  type  includes  the  three  following  subdivisions: 
1.  Where  property  is  conveyed  by  will  or  deed  upon  some 
particular  trust  or  particular  objects,  and  these  purposes 
fail  in  whole  or  in  part,  or  the  particular  trusts  are  so 
uncertain  and  indefinite  that  they  cannot  be  carried  into 

1  The  ikecry  of   equity  if,   that  a  that  he  is  to  hold  as  trustee,  as  to  the 

transfer  takes  place  oy  will,  deed,  or  whole  or  a  part  of  the  estate,  for  the 

otherwise,  bat  that  it  is  the  intention  party  whom  the  circamstances  show 

of  all  the  parties  to  the  transaction,  to  be  the  real  beneficial  owner.     This 

presamed,  if  not  expressed,  that  the  description  completely  exclndes    the 

transferee  of  the  legal  title  is  not  to  notion  of  fraud  as  a  soxiroa  of  result- 

snjoy  the  beneficiu  ownership,   bat  lug  trusts. 
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effect,  or  they  lapse,  or  they  are  illegal, — in  all  of  these 
cases  a  trust,  either  with  reference  to  the  whole  property  or 
to  the  residuum,  results  in  favor  of  the  grantor,  or  the  heirs^ 
residuary  devisees  or  legatees,  or  personal  representatires 
of  the  testator/    The  following  are  illustrations:  Where 
property  is  given  by  will  or  deed,  stated  to  be  on  trusty  but 
no  trust  is  declared;  or  upon  trusts  thereafter  to  be  de- 
clared, but  no  such  declaration  is  made;  or  is  given  upon 
someirust  which  has  wholly  failed  and  become  inopera- 
tive;* or  when  property  is  given  upon  a  trust  which  is  too 
uncertain,  indefinite,  and  vague  in  its  declaration  to  be 
carried  into  effect;"  or  if  property  is  given  upon  a  trust 
which  is  illegal,  and  therefore  void,^  or  upon  a  trust  which 

1  Aston  ▼.  Wood,  L.  R.  6  Eq.  419;  Ves.  537;  Pratt  ▼.  Sladden,  U  Ves. 

Symes  y.  Haghes,  L.  R.  9  Bq.  475;  193,  198;  Sidney  ▼.  Shelley,  19  Vts, 

Cardigan  v.  Cnizon-Howe,  L.  R.  9  Eq.  352,  359;  Collins  ▼.  Wakeman,  2  Vet. 

358;  Kichardfl  ▼.  Delbridge,  L.  R.  IS  683;  Dannage  t.  White,  1  Jacob  &  W. 

Eq.  11;  Wild  v.  Banning,  L.  R.  2  Eq.  583;  Southonse  ▼.  Bate,  2  Vei.  ft  R 

577;  Fisk  v.  Att*yOen.,  L.  R.  4  Eq.  396;  Brookman  v.  Hales,  2  Ves.  ft  B. 

521;  Longley  v.  Longley,  L.  R.  13  Eq.  45;  Woollett  y.  Harris,  6  Msdd.  452; 

133;  Haigh  y.  Eaye,  L.  R.  7  Ch.  469;  Att*y.Qen.  y.  Windsor,  8  H.  L  Cu. 

Biddnlph  y.   Williams.  L.  R.  1   Ch.  369;  24  Beay.  679;  Gloneester  y.  Os- 

l>iy.  203;  Pawson  y.  Brown.  L.  R  13  born,  1  H.  L.  Cas.  272;  3  Ha^^  131; 

Ch.  Diy.  202;  Cruse  y.  Barley,  3  P.  Goodere  y.  Lloyd,  3  Sim.  538;  Tiyior 

Wins.  20;  Hill  y.  Bishop  of  London,  1  ▼.  Haygarth,  14  Sim.  8;  Flint  y.  War> 

Atk.  618-620;  Robinson  y.  Taylor,  2  ren,  16  Sim.  124;  Coardy.  Holdemesi, 

Brown  Ch.  589;  Ripley  y.  Waterworth,  20  Beav.  147;  Fitch  y,  Weber.  6  Hire, 

7  Ves.  425,  435;  Stansfield  y.  Haberg.  145;  Onslow  y.  Wallis,  1  Maen.  ftG. 
bam,  10  Ves.  273;  Stnbbs  y.  Sargon,  506;  Barrs  y.  Fewkes,  2  Hem.  ft  M. 

8  Mylne  ft  C.  507;  2  Keen.  255;  Oibbs  60;  Bennett  y.  Hntson,  33  Ark  762; 
y.  Ramsey,  2  Ves.  ft  B.  294;  Ommaney  Rnss  y.  Mebius,  16  Cal.  350;  Storte- 
y.  Batcher,  1  Turn,  ft  R.  260.  270;  yant  y.  Jaqaes,  14  Allen,  523^  526; 
Wood  y.  Coz,  2  Mylne  ft  C.  684;  1  Shaw  ▼.  Spencer,  100  Mass.  382;  38S; 
Keen,  317;  Fowler  y.  Oarlike.  1  Russ.  97  Am.  Dec  107. 

ft  M.  232;  Nichols  y.  Allen,  130  Mass.        *  James  y.  Allen,  8  Mer.  17;  Leslie 

211;    39    Am.    Rep.   445;    OUiffe    y.  y.  Duke  of  Deyonshire,  2  Brown  Ch. 

Wells.   130  Mass.  221;  Easterbrooks  187;  Stubbe  r.  Sargon,  8  Mylne  ftC. 

y.  Tillinghast,  5  Gray,  17;  Straat  y.  507;  2  Keen,  255;  Vezey  y.  Jamsoo,  1 

Uhrig.  56  Mo.  482;  Bennett  y.  Hut-  Sim.  ft  St  69;  Fowler  t.  Gsrlike,  1 

son,  33  Ark.  762;  McCoUister  y.  Wil-  Rnss.   ft  M.   232;  Ellis  y.  Selby,  1 

ley,  52  Ind.  382;  [see  also  Schlessinger  Mylne  ft  C.  286;  7  Sim.  352;  Kendsll 

y.  Mallard,  70  Cal.  326;]  and  see  the  y.  Granger,  5  Beay.  300;  Williams  v. 

following  notes.  Kershaw,  5  Clark  ft  F.  Ill;  KiehoU 

*  Aston  y.  Wood,  L.  R.  6  Eq.  419;  y.  Allen,  130  Mass.  211;  39  Am.  Rep. 

Symes  y.  Hughes,  L.  R.  9  Eq.  475;  445;  OUiffe  y.  Wells,  130  Mass.  221; 

Cardigan  y.  Cruzon-Howe,  L.  R.  9  Eq.  see  Power  ▼.  Cassidy,  79  N.  Y.  W2; 

358;  Haigh  y.  Kaye,  L.  R.  7  Ch.  469;  35  Am.  Rep.  550;  [Heiskell  y.  Tnm^ 

Biddnlph  y.  WillUms.  L.  R.   1  Ch.  81  W.  Va.  810.] 
Diy.  203;  Pawson  v.  Brown,  L.  R.  13        *  Richards  y.  Delbridge,  L  R  IJ 

Ch.  Diy.  202;  Brown  y.  Jones,  1  Atk.  Eq.  11;  Pawson  y.  Brown,  L  R.  J' 

188;  Dawson  y.  Clark,  18  Ves.  247,  Ch.  Diy.  202;  Gibbe  ▼.  Ramsey.  2  Ve«. 

254;  Morice  y.  Bishop  of  Durham,  10  ft  B.   294;   Carrick  y.  Srringtoo,  '1 


537  TRUSTS  ARISING  BT  OPERATION   OF  LAW.      §  1033 

by  lapse,  and  the  property  is  not  otherwise  disposed 


of/ 

§  1033.  The  Same.  Essential  Elements. — In  this  and 
all  other  forms  belonging  to  the  class  under  present  con- 
sideration, there  must  be  no  pecuniary  consideration 
coming  from  the  grantee,  for  such  a  consideration  would 
raise  a  trust  in  his  own  favor,  and  clothe  him  with  the 
beneficial  interest.  Even  if  the  conveyance  merely  re- 
cites a  pecuniary  consideration,  the  same  effect  would  be 
produced.  Furthermore,  the  deed  or  will  must  contain 
no  declaration  of  use  covering  the  whole  estate  in  favor 
:>f  the  grantee  or  devisee;  such  a  declaration  of  use 
would  raise  a  trust  in  his  favor,  vest  in  him  the  beneficial 
estate  to  its  extent,  and  so  far  defeat  any  resulting  trust. 
Resulting  trusts  of  this  type  are  matters  of  intention. 
There  is  a  substantial  distinction  between  giving  prop- 
erty expressly  j(^  a  particular  purpose,  and  giving  it  only 
iubjeet  to  a  particular  purpose.*    If  the  intention  appears 

p.  Wmt.  861 ;  Arnold  ▼.  Chapman,  1  at  to  so  much  of  the  property  giren  as 

Vea.  Sr.  108;  Page  v.  Leapingwell,  18  ia  not  required  for  the  expressed  pur- 

Vea.  463;  Jonea  ▼.  Mitchell,  1  Sim.  ft  poee,  a  trust  results  to  the  donor.    On 

St.   290;  Cook  ▼.  Statieners*  Co.,  3  the    other   hand,   when   property    ia 

Mylne    ft    K.    262;    Pilkington    y.  given  to  A,  wbjeci  only  to  or  charged 

Bonghey,   12    Sim.    114;    Russell   ▼.  vfUh,  a  particular  purpose,   the  gift 

Jackson,   10  Hare,   204;  Dashiell  ▼.  is  held   to  be  absolute;  a  beneficial 

Att'y-Oen.,  6  Ear.   ft  J.  1;  Stevens  interest  aa  well  as  the  legal  estate 

▼.  Ely,  1  Dev.  £q.  497;  Lemmond  ▼•  vests  in  the  donee;  and  no  trust  re* 

Peoples,  6  Ired.  E(}.  137.  suits  to  the  donor,  even  though  the 

^  Ackroyd  v.  Smithson,  1  Brown  Ch«  special  purpose  wholly  fails,  —  much 

603;  Spink  v.  Lewis,  3  Brown  Ch.  355;  less  when  there  is  a  residuum  of  the 

Hutcheson  v.  Hammond,  3  Brown  Ch.  property  left  after  it  is  accomplished. 

128:  Williams  v.  Coade,  10  Ves.  500;  The  case  is  completely  analogous  to  a 

Muckleston  ▼.  Brown,  6  Ves.  62,  63;  conveyance  or  bequest  to  A  of  all  the 

Davenport  ▼.  Coltman,  12  Sim.  588,  legal  and  beneficial  interest  in  prop- 

610;  Hawley  v.  James,  5  Paige,  318.  erty,  subject  to  or  encumbered  by  a 

[See  also  Sperling  v.  Rochfort,  16  Ch.  mortgage  or  any  other  kind  of  lien. 

Div.  18.]    If  the  property,  where  the  It  follows  that  where  property  is  de- 

prioi^trust  fails  by  lapse  or  otherwise,  vised  or  bequeathed  to  A,  tufiject  to  or 

is  given  to  some  other  person,  then  no  charged  with  the  payment  of  the  tes- 

trust  results.  tator*s  debts  or  legacies,  A  takes  the 

'  The  reason  of  this  distinction  lies  entire  interest,   subject  only  to  the 

wholly  in  the  intention  or  assumed  in-  lien  or  char^^e,  and  there  is  no  result- 

tentkm  of  the  donor.     When  property  ing  trust:  King  v.  Denison,  1  Ves.  ft 

is  given  to  A  expressly  /or  a  specific  B.  260,  272;  Wood  v.  Cox,  2  Mylne  ft 

purpose,   the   instrument    showing  a  C.  684;  Tregonwell  v.   Sydenham,  3 

olear  intention  that  the  gift  is  ybr  ^Aa<  Dow,    194,    210.     King    v.    Denison, 

purpose  aJone,  — e.  g.,  land  is  given  on  supra,  is  the  leading  case  illustrating 

trust  to  pay  the  grantor's  debts,  —  then  this  distinction.  The  court  said:  "  U 
2  Eq.  Jub.— 97 
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from  the  whole  instrument  that  the  donee  is  to  take  the 
beneficial  interest,  even  though  Buhject  to  the  particular 
object  or  purpose  designated,  then  no  trust  will  result  to 
the  donor,  if  that  object  or  purpose  should  fail. 

§  1034.  2.  A  Trust  Declared  in  a  Part  only  of  the 
Estate  Oonveyed. — A  second  subdivision  includes  those 
cases  -where  the  owner  of  both  the  legal  and  the  equitable 
estates  conveys  the  legal  estate,  but  does  not  convey  the 
equitable  estate,  or  conveys  only  a  portion  of  it,  and  a 
trust  in  the  entire  equitable  estate  in  the  one  instance,  or 
in  the  part  of  it  undisposed  of  in  the  other,  will,  in  gen- 
oral,  result  to  the  grantor,  or  to  the  heirs  or  representa- 
tives of  the  testator.* 

§  1035.  3.  In  Oonveyances  without  Oontdderation.^ 
It  was  a  doctrine  of  the  English  equity,  in  pursuance  of 
the  ancient  principle  that  the  use  followed  or  was  raised 
by  the  consideration,  that  when  land  was  conveyed  by 
deed  without   any  consideration,  and  without  any  me 

I  give  to  A  and  to  his  hein  all  my  ley  v.  Lonffley,  L.  R.  13  Eq.  133;  Cot^ 

real  estate,  ehargfd  with  my  debts,  tington  ▼.  Fletoher»  2  Atk.  155;  Hl- 

that  ia  a  devise  to  him  for  a  partioular  cook  ▼.    Mapp,   3  H.  Lu  (j»».  402;  8 

purpose,  but   not   for   that   purpose  PhilL  Ch.  799;  NorUien  t.  Gam^e^ 

alone.    If  the  devise  to  him  is  on  trust,  4  Drew.  687;  King  v.  Denison,  1  Vea 

to  pay  my  debts,  that  is  a  devise  for  a  &  B.   260,  272;  Watson  v.  Hayes,  5 

particular  purpose,  and  nothing  more.  Mylne  ft  0.  125;  Dunnage  v.  White, 

And  the  effect  of  these  two  modes  ad*  1   Jacob  ft  W.  583;  Lloyd  v.  Lloyd, 

mits  just  the  difference;  the  former  is  L.  R.  7  Eq.  458;  Marshal  v.  Crutwel, 

a  devise  of  an  estate  for  the  purpose  L.  R.  20  Eq*  328;  Parndl  v.  Hingstoii, 

of  giving  the  devisee  the  beneficial  in-  3  Smale  ft  O.  337,  344;  Lloyd  v.  $pi/- 

torest,  subject,  however,  to  a  particular  let,  2  Atk.  149,  150;  flobartv.  Coan- 

purpose  by  way  of  charge;  the  lattor  tess  of  Suffolk,  2  Vern.  644;  Davidson 

u  a  devise  for  a  particular  purpose,  ▼.  Foley,  2  Brown  Ch.  203;  Benbor 

%oHh  no  inbtnUon  to  give  him  any  ben^  v.  Townsend,  1  Mylne  ft  K.  506;  Hal- 

dal  interest.**  ford  v.  Stains,  16  Sim.  488;  Cooke  f. 

^  As    examples:    Property  is    con-  Dealey,  22Beav.  196;  Sewellv.Beonjr, 

veyed,  devised,  or  bequeathed  upon  10  Beav.  315;  Read  v.  Stedman,  26 

some  particular  trust  which  does  not  Beav.  495;  McCollister  v.  Willey,  52 

embrace  the  entire  estate,  —  as  to  A  in  Ind.   382;  Ponce  v.  McElvy,  47  M 

fee,  in  trust  for  B  during  his  life,  —  or  154,  159;  Kennedy  v.  Nunan,  52  Cal. 

the  purposes  of  which  do  not  exhaust  326;  Loring  v.  Eliot,   16  Gray,  568; 

the  whole  beneficial  interest,  —  e.  g.,  Hogan  v.  Jaques,  19  N.  J.  Eq*  1^» 

in  trust  to  pay  the  testator's  debts,  or  97  Am.  Deo.  644;  Hogan  v.  Staybon, 

some  particular  debts,  or  to  pay  some  65  N.  0.  279.     [See  also  Packard  v. 

specified  annuity,  —  a  trust  in  the  resi-  Marshall,  138  Mass.  301;  Skellmgerf 

due  will  result;  or  a  devise  of  all  the  Ex'rs  v.  Skellinger's  ExV,  32N.  X  ^• 

testator's  estate  of  every  kind,  upon  659;  Schlessinger  v.  Mallard,  70  C^. 

trusts    applicable    only    to    personal  326;  Weaver  v.  Leiman,  52  Md.  7w» 

property,  a  trust  as  to  the  real  estate  Blount  v.  Walker,  31  S.  C.  13;  Cooki 

deviled  will  result  to  the  heirs:  Long-  v.  Smith,  45  Ch.  Div.  38.] 
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or  trust  being  declared^  a  trust  resulted  to  the  feoffor,  the 
feoffee  taking  only  the  naked  legal  title.  This  doctrine, 
however,  had  no  application  to  conveyances  which  oper* 
&ted  under  the  statute  of  uses,  since  a  use  was  raised  in 
favor  of  the  immediate  grantee  by  a  **  bargain  and  sale  " 
between  strangers,  and  by  a  ''  covenant  to  stand  seised  " 
between  relatives.  If  the  doctrine  has  any  existence 
binder  the  conveyancing  system  of  this  country,  so  that  a 
trust  should  result  to  the  grantor  from  the  absence  of  a 
consideration,  it  can  only  be  where  the  deed  simply  con- 
tains words  of  grant  or  transfer,  and  does  not  recite  nor 
imply  any  consideration,  and  does  not,  in  the  I^bendum 
clause  or  elsewhere,  declare  any  use  in  favor  of  the  gran- 
tee, and  the  conveyance  is  not  in  fact  intended  as  a  gift.^ 

^Gbald  T.  Lynde,  114  Mmb.  366,  Th«  father  died  still  holding  the  lot^ 

holds  that  no   tmat  results   to  the  bat  withont  in  any  manner  performing 

grantor  upon  a  warranty  deed  in  the  his  agreement  with   the  plainti£(  — 

nsnal  form,  which  recites  a  considera*  without  bequeathing  to  him  any  pro^ 

tion,  and  contains  an  habendum  to  the  erty.    The  plaintiff  brought  this  smt 

ffrantee*s  use:  Osbom  ▼.  Osborn,  29  to  establish  a  trust  and  to  compel  a 

N.  J.  Eq.  386  (no  trust  results  upon  a  reconveyance  of  the  land.    The  court 

voluntary  conveyance  from  a  husband  held  that  as  the  father's  verbal  affree- 

to  his  wife);  Bragg  v.  Geddes,  93  lU.  ment  was  void  and  unperformed,  there 

39;  Stucky  v.  Stucky,  30  N.  J.  Eq.  was  no  consideration,  express  or  im< 

<646;  Davis  v.    Baugh,  69  CaL    668;  plied,  for  the  conveyance;  and  as  it 

Oerry  ▼.  Stimson,  w)  Me.  186;  Phil-  was  clear  that  no  gift  was  intended,  a 

brook  T.  Delano,  29  Me.  410;  Farring<-  trust  resulted  in  favor  of  the  plaintiff, 

ton   T.  Barr,  36  N.  H.    86;    Graves  and  he  was  entitled  to  have  a  convey- 

V.  (Graves,  29  N.  H.  129;  Titcomb  v.  ance  to  himself  of  the  legal  title.    Mr. 

Morrill,  10  Allen,  15;  Bartlett  v.  Bart-  Justice  Cope  said  (p.  365):  ''We  are 

lett,  14  Gray,  277;  Oaims  v.  Colbum,  unable  to  see  why  the  case  does  not 

104  Mass.  274;  Rathbnn  v.  Rathbun,  fall  within  the  doctrine  of  resulting 

e  Barb.  98, 105;  Bank  of  United  Sfcatea  trusts.    The  agreement  was  void,  and 

V.  Housman,  6  Paige,  526;  Squire  v.  the  conveyance  was  executed  without 

Harder,  1  Paige,  494;  19  Am.  Dec.  446;  any  consideration,  express  or  implied. 

Miller  v.  Wilson,  15  Ohio,  108;  [Ohmer  It  is  shown  that  the  transaction  was 

V,  Boyer,  89  Ala.  273;  Moore  v.  Jor-  not  intended  as  a  gift,  and  as  there 

dan,  65  Miss.  229;  7  Am.  St.  Rep.  was  no  consideration,  a  trust  resulted 

641.]  in  favor  of  the  plaintiff  by  implication 

The  doctrine  would  doubtless  apply  of  law  ";  quoting  Story's  Eq.  Jur.,  sees, 
under  the  special  condition  of  facts  1197,  1198.  In  discussing  another  as- 
described  in  the  text.  The  case  of  pect  of  the  case  the  judge  said:  "It 
Buss  V.  Mebius,  16  Gal.  350,  contains  was  stated  on  the  argument  that  the 
an  instructive  discussion  of  the  sub-  conveyance  from  the  plaintiff  to  his 
jeot.  The  plaintiff,  G.  R.,  was  owner  father  did  not  express  the  real  consid- 
tn  fee  of  a  certain  lot  of  land;  he  con-  eration  for  which  it  was  given,  but  ac- 
veyed  the  lot  to  his  father,  the  only  knowledged  the  payment  oy  the  father 
consideration  being  a  verbal  promise  of  a  nominal  consideration  in  money, 
by  the  father  to  make  a  will  and  This  is  an  important  matter.  •  •  •  . 
tiiereby  devise  to  the  plaintiff  certain  If  the  statement  was  correct,  parol 
other  property  of  a  stipulated  value,  evidence  was  inadmissible  to  estab* 
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g  1036.    Parol  Evidence.  —  In  all  the  instances  belong- 
ing to  this  first  form  of  resulting  trust,  the  intention  that 
the  donee  is  not  to  enjoy  the  beneficial  interest,  but  that 
a  trust  is  to  result,  or  the  contrary  intention,  must  appear 
expressly  or  by  implication  from  the  terms  of  the  instru- 
ment itself  by  which  the  property  is  conveyed.     If  the 
instrument  is  a  will,  then  no  extrinsic  evidence  is  ever 
admissible  to  show  the  testator's  meaning,  nor  even  to 
show  a  mistake.^    If  the  instrument  is  a  deed,  no  extrin- 
sic evidence  of  the  donor's  intention  is  admissible,  unless 
fraud  or  mistake  is  alleged  and  shown.     If,  therefore, 
there  is  in  fact  no  consideration,  but  the  deed  recites  a 
pecuniary  consideration,  even  merely  nominal,  as  paid  by 
the  grantee,  this  statement  raises  a  conclusive  presump- 
tion of  an  intention  that  the  grantee  is  to  take  the  bene- 
ficial estate,  and  destroys  the  possibility  of  a  trust  resulting 
to  the  grantor,  and  no  extrinsic  evidence  would  be  ad- 
mitted to  contradict  the  recital,  and  to  show  that  there  is 
in  fact  no  consideration, — except  in  a  case  of  fraud  or 
mistake.* 

§  1037.    Second  Form.    Oonyeyance  to  ▲  —  Price  Paid 
by  B.  —  In  pursuance  of  the  ancient  equitable  principle 

lUh  the  tnitt»  and  the  plaintiff  •  •  •  •  After  the  father's  death,  the  eon  filed 
must  eventaally  fail  to  obtain  the  re-  a  bill  to  haye  a  tmst  declared.  The 
lief  which  he  aaks:  •  •  •  •  Story's  Eq.  master  of  rolls  held  that  the  recital  of 
Jar.,  sea  1199.  The  doctrine  of  re-  a  pecaniary  consideration  tmiaed  a  con- 
salting  uses  and  trusts  is  founded  olusiTe  presumption  that  a  beneficial 
upon  a  mere  implication  of  law,  and,  interest  was  intended  to  be  giTen  to 
in  general,  this  implication  cannot  be  the  grantee,  and  cut  off  the  reaultiiic 
indulged  in  favor  of  the  grantor,  where  tmst  in  favor  of  the  grantor;  and  parM 
it  is  inconsistent  with  the  presump-  evidence  was  not  admissible,  in  the  ab- 
tions  arising  from  the  deed.  Unless  senoe  of  any  fraud  or  mistake  (which 
there  is  some  evidence  of  fraud  or  mis-  was  not  pretended),  to  show  the  falsity 
take,  the  recitals  in  the  deed  are  con-  of  the  recital;  see  also^  to  the  same 
elusive  upon  the  grantor,  and  no  re-  effect,  Squire  ▼.  Harder,  1  Paige^  494; 
suiting  trust  can  he  raised  in  his  favor  19  Am.  Dec  446. 
in  opposition  to  the  express  terms  of  ^  See  ctnte^  §  871,  eases  in  note, 
a  conveyance."  The  judge  quoted  the  "  Leman  ▼.  Whitley,  4  Rnsa.  423; 
strong  case  of  Le  nan  v.  Whitley,  4  Russ  v.  Mebins,  16  Cal.  350;  Squire  v. 
Kuss.  423,  where  a  son  had  conveyed  Harder,  1  Paige,  494;  19  Am.  Dea 
land  to  a  father,  upon  no  actual  con-  446.  [See  also  Salisbury  v.  Clarke,  61 
sideration,  but  upon  a  mere  temporary  Vt.  453;  Ohmer  v.  Boyer,  89  Ala.  273; 
and  verbal  arrangement:  but  the  deed  Moore  v.  Jordan,  65  Miss.  229;  7  Am. 
recited  and  acknowledged  a  pecuniary  St.  Rep.  641;  Feeney  v.  Howard,  79 
consideration  as  paid  by  the  father.  Cal.  525,  530;  12  Am.  St.  Rep.  162. J 
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that  the  beneficial  estate  follows  consideration  and  at* 
taches  to  the  party  from  whom  the  consideration  comes,^ 
the  doctrine  is  settled  in  England  and  in  a  great  major- 
ity  of  the  American  states,  that  where  property  is  pur- 
chased and  the  conveyance  of  the  legal  title  is  taken  in 
the  name  of  one  person,  A,  while  the  purchase  price  is 
paid  by  another  person,  B,  a  trust  at  once  results  in  favor 
of  the  party  who  pays  the  price,  and  the  holder  of  the  legal 
title  becomes  a  trustee  for  him.  In  order  that  this  effect 
may  be  produced,  however,  it  is  absolutely  indispensable 
that  the  payment  should  be  actually  made  by  the  benefi- 
ciary, B,  or  that  an  absolute  obligation  to  pay  should  be 
incurred  by  him,  aa  a  part  of  the  original  transaction  of 
pureluLse,  at  or  before  the  time  of  the  conveyance;  no 
subsequent  and  entirely  independent  conduct,  interven- 
tion, or  payment  on  his  part  would  raise  any  resulting 
trust.* 

1  See  ctnte,  f  981.  ttilts  to  the  man  who  advances  the 
'This  description  assnmes  that  the  purchase*money.'*  See  also  Withers 
conveyance  to  A  is  made  with  the  y.  Withers,  Amb.  151;  Wrayv.  Steele, 
knowledge  and  consent,  express  or  im-  2  Yes.  &  B.  388;  Loyd  v.  Read,  1  P. 
plied,  of  B,  who  pays  the  price, — that  Wms.  607;  Rider  v.  Kidder,  10  Ves. 
the  whole  transaction  ism  pursuance  360;  Case  v.  Codding,  38  Cal.  191; 
of  a  common  understanding  or  arrange*  Dikeman  v.  Norrie,  36  Cal.  94;  Ro1>« 
ment.  If  the  conveyance  is  taken  by  erts  v.  Ware,  40  Cal.  634;  Currey  v. 
A  secretly,  contrary  to  B*s  wishes,  in  Allen,  34  Cal.  254;  Millard  v.  Hatha* 
violation  of  a  duty  owed  to  him,  or  in  way,  27  Cal.  119;  Bayles  v.  Baxter, 
fraud  of  his  rights,  the  trust  which  22  Cal.  575;  Hidden  v.  Jordan,  21 
arises  in  B's  favor  is  not  "resuUing,'*  CaL  92;  Wasley  v.  Foreman,  38  Cal. 
but  is  "constructive."  The  two  kinds  90;  Bludworth  v.  Lake,  33  Cal.  255; 
are  often  confounded,  but  the  distino-  Davis  v.  Baugb,  59  Cal.  568;  Hutch- 
tion  is  important,  and  especially  so  in  inson  v.  Hutchinson,  8  Pac.  Law  J. 
those  states  where  the  '*  resnlting "  636;  Lehman  v.  Lewis,  62  Ala.  129; 
trusts  of  this  form  have  been  in  terms  Burks  v.  Burks,  7  Baxt.  353;  Mathia 
abolished  by  statute.  The  leading  v.  Stufflebeam,  94  111.  481;  Smith  v. 
case  is  Dver  v.  Dyer,  2  Cox,  92;  I  Fatten,  12  W.  Va.  541;  Hampson  v. 
Lead.  Cas.  Eq.,  4th  Am.  ed.,  314,  Fall,  64  Ind.  382;  Keller  v.  Kunkel, 
319,  333;  see  notes  of  the  English  and  46  Md.  565;  Brooks  v.  Shelton,  54 
American  editors  for  a  full  collection  Miss.  353;  Boskowitz  v.  Davis,  12 
of  authorities.  Lord  Chief  Baron  Eyre  Nev.  446;  Dn  Val  v.  Marshall,  30  Ark. 
laid  down  the  eeneral  doctrine  as  fol-  230;  Lee  v.  Browder,  51  Ala.  288;  Bil- 
lows: '*The  clear  result  of  all  the  lings  v.  Clinton,  6  S.  C.  90;  Sale  v. 
cases,  without  a  single  exception,  is,  McLean,  29  Ark.  612;  Midmer  v.  Mid* 
that  the  trust  of  a  legal  estate,  whether  mer's  ExVs,  26  N.  J.  Eq.  299;  Murphy 
taken  in  the  names  of  the  purchaser  v.  Peabody,  63  Ga.  522.  Such  a  re- 
and  others  jointly,  or  in  the  names  of  suiting  trust  may  arise  where  a  hue- 
others  without  that  of  the  purchaser,  band  has  paid  for  property  with  money 
whether  in  one  name  or  several,  belonging  to  his  wife,  and  has  taken 
whether  jointly  or  successively,   re-  the  title  in  his  own  name,  and  where 
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§  1038.  Special  Boles.  —  To  the  general  doctrine  are 
added  the  following  more  specific  rules:  The  trust  results 
whether  the  title  is  taken  in  the  name  of  one  grajatee 
only,  or  of  two  or  more  grantees  jointly;  in  the  latter  case 

there  are  joint  trustees.'    A  trust  also  results  in  favor  of 

a  parent  has  in  like  manner  paid  for  t.  Beck,  43  N.  J.  Eq.  39;  Rice  t.  Pen* 

property  with  money  of  his  ohild,  and  nypacker,  5  Del.  On.  33;  Gregory  ir. 

taken  the  conveyance  to  himself;  bat  Peoples,  80  Va.  355;  Heiskell  t.  X*av- 

if  the  transaction  is  secretly  done,  in  ell,  23  W.  Va.  717;  Thnrber  ▼•   Ia. 

violation  of  a  fidnoiary  dnty,  the  trust  Roque,  105  N.  C  301;  Simmons  ▼• 

would  be  oonstmctive,  rather  than  re*  Jennings,  60  Miss.  886;  RichanLBoa  r. 

salting.     See,  as  examples,  Johnson  t.  Taylor,  45  Ark.  472;  Bums  t.  Roa^ 

Anderson,   7  Baxt.   251;    Thomas  t.  71  Tex.  616;  Boyer  v.  Lihbey,  88  Ind. 

Standiford,  49  Md.  181;  Catherwood  235;  Harris t.  Mclntyre,  USUI.  275; 

T.  Watson,  65  Ind.  576  (but  cut  off  by  Reynolds  y.  Sumner.  126  111.  58;  9 

a  sale  to  a  ftona  ^cfcparchaser);  Loftea  Am.  St.  Rep.  523,  and  note;  La  Fitto 

▼.  Witboard,  92  Bl.  461;  Tilford  t.  t.  Raps.  13  CoL  207;  Parker  ▼.  New- 

Torrey,  63  Ala.  120;  Moss  t.  Moss,  itt,  18  Or.  274;  Woodard  ▼.  Wright» 

95  III  449  (but  is  cut  off  by  a  general  82  Cal.  202;  and  oases  cited  in  foUow- 

release  of  all  claims  given  to  her  has-  ing  notes.     As  illastrating  the  rnls^ 

band);  Canningham  v.  Bell,  83  N.  C.  that  the  payment  must  bo  made,  or 

828.     [See  also  Nettles  y.  Nettles,  67  an  absolute  obligation  incurred,  by  th» 

Ala.  599  (barred  by  laches);  Kline  y.  beneficiary,  as  a  part  of  the  originai 

Ragland,  47  Ark.  Ill;  Parker  v.  Coop,  transaction  of  purchase,  sse  Dacte  y. 

60  Tex.  Ill;  Blum  y.  Rogers,  71  Tex.  Ford,  138  U.  S.  587;  In  re  Staager, 

668;  Kinlow  y.  Kinlow,  72  Tex.  639;  35  Fed.  Rep.  241;  Niver  y.  Crane,  98 

Camp  y.  Smith,  98  Ind.  409;  Brough-  N.  Y.  40;  Krauth  y.  Thiele,  45  N.  J. 

ton  y.  Brand,  94  Ma  169;  Mostelier  Eq.  408;  MoDevitt  y.  Frants,  85  Vsl 

y.  Mostelier,  40  Kan.  658.]    In  the  740;  Murry  y.  Sell,  23  W.  Va.  476; 

following  cases  no  trust  resulted  to  Richardson    y.   Day,   20   S.   C.  418; 

the  wife    under    the    circumstances:  Brown  y.  Cave.  23  S.  C.  251;  Booser 

Kenneday  y.   Pric^    57    Miss.    771;  y.  Teague,  27  S.  C.  348;  Whaley  y. 

Hause  y.  Hause,  57  Ala.  262;  Bibb  y.  Whaley,  71  Ala.  159;  Bibb  ▼.  Hunter, 

Smith,  12  Heisk.  728;  McCullongh  y.  79  Ala.  351;  Miluer  v.  Freeman,  4(^ 

Ford,  96  HI.  439;  Hon  y.  Hon,  70  Ind.  Ark.  62;  Williams  y.  San  Saba  Connfcy. 

135.     See  also,  as  illustrations  of  the  59  Tex.   442;  Oury  y.  Saunden,  77 

general  doctrine,  Kelley  y.  Jenness,  Tex.  278;  Boyer  y.  Libbey,  88  Ind. 

50  Me.  455;  79  Am.  Dec.  623;  Baker  235;  Hunt  y.  Friedman,  63  CsL  510. 

V.  Vining,  30  Me.  121,  126;  50  Am.  If  it  be  shown  that  the  money  was 

Deo.   617;  Hopkinaou  v.   Dumas,  42  advanced  as  a  loan,  merely,  to  the 

N.  H.  296;  Hall  v.  Young.  37  N.  H.  grantee,  the  implication  of  a  resulting 

134;  Clark  y.  Clark.  43  Vt.  685;  Ken-  trust  is,  of  course,  defeated:  Whaley 

dall  y.  Mann,  11  Allen,  15;  Dean  y.  y.  Whaley,  71  Ala.  159.     But  the  fact 

Dean,  6  Conn.  285;  Boyd  y.  McLean,  that  the   payment   was    made  with 

1  Johns.  Ch.  582;  Cutler  y.  Tuttle,  19  money  borrowed  for  the  purpose  from 

N.  J.  Eq.  649,  65S;  Nixon's  Appeal,  the  person  in  whose  name  the  title  was 

63  Pa.  St.  279;  Stewart  y.  Brown,  2  taken  does  not  preyent  the  trust  from 

Serff.  &R.  461;  Cecil  Banky.  Snively,  resulting  to  the  person  making  such 

2.3  Md.  253;  McGovern  y.  Knox,  21  payment:    Robinson    y.    Leflore,   59 

Ohio  St.  647,  651;  8  Am.  Rep.   80;  Miss.    148;    Gardner  y.  RnndeU,  70 

Milliken  v.  Ham.  36  Ind.  166;  Latham  Tex.  453;  Thomas  y.  Jameson,  77  Cal. 

y.  Henderson.  47  111.  185;  Johnson  v.  91;  or  the  adyanoement  may  eonsist 

Quarles,  46  Mo.  423;  MoLenan  v.  Sul-  in  the  sxtinguishment  of  a  pre-exist« 

livan,  13  Iowa,  621;  Rogany.  Walker,  ing  debt  owing  from  the  grantee  to 

1  Wis.  627;  Frederick  y.  Haas.  5  Ney.  the  beneficiary:  Thomas  y.  IRiomas, 

389.     [See  also,  as  recent  examples,  62  Miss.  531.] 

Connor  y.  Follansbee,  59  N.  H.  124;        '  Ex  parte  Houghton,  17  Ves.  25U 

Moore  y.  Stinson,  144  Mass.  596;^  Beck  253;  Rider  T.  Kidder,  10  Ves.  860, 367. 
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who  pays  only  a  part  of  the  price.    In  other  words, 
^^wliere  two  or  more  persons  together  advance  the  price, 
d  the  title  is  taken  in  the  name  of  one  of  them,  a  trust 
ill  result  in  favor  of  the  other  with  respect  to  an  undi- 
ded  share  of  the  property  proportioned  to  his  share  of 
t^like  price.^    The  doctrine  in  all  of  its  phases  applies  alike 
"to  personal  and  to  real  property.* 

§  1039.    Purchase  in  the  Name  of  a  Wife  or  Child.  — 

"%Vherever  the  real  purchaser  —  the  one  who  pays  the 

price — is  under  a  legal,  or  even  in  some  cases  a  moral, 

obligation  to  maintain  the  person  in  whose  name  the 

purchase  is  made,  equity  raises  the  presumption  that  the 

purchase  is  intended  as  an  advancement  or  gift  to  such 

recipient,  and  no  trust  results.    If,  therefore,  a  purchase 

of  either  real  or  personal  property  is  made  by  a  husband 

in  the  name  of  his  lawful  wife,  or  in  the  joint  names  of 

himself  and  his  wife,  or  such  a  purchase  is  made  by  a 

father  in  the  name  of  his  legitimate  child,  or  in  the  joint 

names  of  himself  and  child,  no  trust  results  in  favor  of 

the  husband  or  father,  but  the  transaction  is  presumed 

to  be  a  gift  or  advancement  to  or  for  the  benefit  of  the 

wife  or  child.*    It  appears  to  be  now  settled  that  the  same 

*  Wray  ▼.  Steele,  2  Vea.  ft  B.  388;  fer  in  whole  or  j»art:  Loyd  ▼.  Bead,  1 
Case  ▼.  Codding,  38  Cal.  191;  Dike-  P.  Wms.  607;  Bx  parte  Houghton,  17 
man  t.  Norrie,  36  CaL  94;  McOreanr  Ves.  251,  253;  Rider  ▼.  Kidder,  10 
▼.  Casey,  60  Cal.  349;  Miller  ▼.  Bird-  Vee.  360;  Soar  ▼.  Foster,  4  Kay  &  J. 
■ong,  7  Bazl  531;  Cramer  y.  Hoose,  152;  Beecher  t.  Major,  2  Drew,  ft  S. 
93  III  503;  Smith  t.  Patton,  12  W.  431;  Garnck  t.  Taylor,  29  Beav.  79; 
Va.  541;  Rhea  v.  Tucker,  56  Ala.  450;  7  Jar.,  N.  S.,  1174;  Sidmoath  v.  Sid- 
Smith  T.  Smith,  85  III.  189.  [See  also  month,  2  Beav.  447,  454;  and  cases 
Thnrher  ▼.  La  Roqne,  105  N.  C.  301;  nnder  last  paragraph.  [See  also 
Brown  y.  Cave,  23  S.  C.  251;  Bibb  y.  Robbina  y.  Robbins,  89  N.  Y.  251, 
V.  Hunter,   79  Ala.  351;  Thomas  y.  258.] 

Thomas,  62  Miss.  531;  Blum  v.  Rogers,        '  Kingdon  y.  Bridges,  2  Vem.   67; 

71  Tex.  668;  Harris  y.  Mdntyre,  118  Rider  y.  Kidder,  10  Ves.  360;  Drew 

111.  275;  Tenney  y.  Simpson,  37  Kan.  y.  Martin,  2  Hem.  ft  M.  130;  Devoy 

353;  41  Kan.  561;  Bear  y.  Koenigstein,  y.  Deyoy,  3  Smale  ft  G.  403;  Soar  y^ 

16  Neb.  65;  Thomas  y.  Jameson,  77  Foster,  4  Kay  ft  J.  152  (must  be  a  law« 

Cal.  91;  and  see  Bailey  y.  Hemenway,  fnl  wife);  Dyer  y.  Dyer,  2  Cox,  92;. 

147  Mass.  326.]  Finch  y.  Finch,  15  Ves.  43,  50;  Mnr- 

*  Where  a  bond,  or  shares  of  stock,  less  y.  Franklin,  1  Swanst.  13,  17,  18; 
or  annaity,  or  any  other  thing  in  ac-  Grey  y.  Grey,  2  Swanst.  594,  597; 
tion,  or  kind  of  personal  property,  is  Tucker  y.  Burrow,  2  Hem.  ft  M.  516» 
assigned  to  one  person,  a  trust  therein  524;  Williams  y.  Williams,  32  Beay. 
will  result  in  fayor  of  another  who  ad-  370;  Christy  y.  Courtenay,  18  Beay. 
yanoes  the  consideration  of  the  trans-  96;  Sidmouth  y*  Sidmouth,  2  Beay, 
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rule  applies  to  a  mother  who  purchases  property  in  the 
name  of  her  child,  or  in  the  joint  names  of  herself  and 
child,  and  pays  the  price  with  her  own  separate  funds; 
no  trust  results.^  The  rule  also  applies  where  the  persou 
advancing  the  price  has  placed  himself  in  loco  parentu 
towards  the  other.* 

§  1040.    Admissibility  of  Parol  Evidence.  —  Since  these 
resulting  trusts  are  not  embraced  within  the  statute  of 
frauds,  their  existence  need  not  be  evidenced  by  anv 
writing,  and  may,  therefore,  be  established  by  paroL    In 
cases  belonging  to  the  first  form,  —  purchases  between 
strangers, —  if  the  deed  does  not  show  on  its  face  that  the 
price  was  actually  paid  by  another,  and  even,  according 
to  many  decisions,  if  the  deed  recites  that  the  payment 
was  made  by  the  grantee  therein,  the  real  fact  may 
always  be  established  by  parol  evidence;    it   may  be 
proved  by  parol  that  the  purchase  price  was  wholly  or 
partly  paid  by  another  person,  and  thus  a  trust  may  be 
shown  to  result  in  his  favor.     Where  the  trust  does  not 

447;    Low  t.   Carter,   1    Beav.   426;  Ch.  343;  bat  see,  per  eonira,  Flynt  r, 

Vance  V.  Vanoe,  1  Beav.  605;  Sayrev.  Hnbbard,  67  Miss.  471. 
liiiffhes,  L.  R.  6  £q.  376;  la  re  Car-        *  Beckford  v.  Beckford,  Lofft,  490 

teis^a  Trusts,  L.  R.  14  Eq.  217;  Mar-  (father  and  illegitimate  son);  Ebnad 

shal  V,  Cratwell,  L.  R.  20  Eq.  32S  ▼.  Daacer,  2  Cas.  Ch.  26  (gnndCsther 

(where  a  trast  did  reault  apoa  a  bank  and  grandchild);  Carrant  t.  Jtgo,  I 

account  being  transferred  into  names  Coll.  C.  C.  261  (hasband  and  wife's 

of  hasband  and  wife  merely  for  con-  nephew);  Higdon  v.  Uigdon,  57  Miaa 

venience);  Stevens  v.  Stevens,  70  Me.  264  (brother  and  his  sisters);  hoyd  r. 

92;  Lorentz  ▼.   Lorentz,    14  W.  Va.  Read,  1  P.  Wms.  607;  Forrest  v.  For- 

809;  Lochenourv.  Lochenour,  61  Ind.  rest,    11  Jar.,   N.   S.,  317;  Sayrev. 

595;  Baker  v.  Baker,  22  Minn.  262;  Hughes,  L.  R.  6  Eq.  376,  380;  Smitb 

Norton  v.  Mallory,   3  Thomp.  &  0.  v.  Patton,  12  W.  Va.  641;  [Hamilton 

C40;  Gilbert  v.  Gilbert,  2  Abb.  App.  v.   Steele,   22  W.  Va.   348;]  but  in 

256;  Farrell  ▼.  Lloyd,  69  Pa.  St  239.  Tucker  v.  Burrow,  2  Hem.  A  M.  51S, 

[See  also  Lane  v.  Lane,  SO  Me.  570;  Page  Wood,  V.  C,  held  that  the  mere 

Bennett  v.  Camp,  54  Vt.  36;  Whitley  fact  that  a  person  had  placed  himielf 

V.  Oi^le,  47  N.   J.   Eq.    67;  Wheeler  m2bcomr«n^  towards  the  illegitiaiite 

Y.  Kidder,  105  Pa.  St.  270;  McClin-  son  of    his  daughter  did   not  alone 

tock   V.   Loisseau,    31   W.    Va.    865;  bring  a  purchase  made  in  the  name  of 

Tliurber  v.  La  Roqne,  105  N.  C.  301;  such  illegitimate  grandson  within  ihit 

Ceniey  v.  Pawlot,  66  Wis.  262;  Schus-  rule  which  prevents  a  resulting  trnst 

ter  v.  Schuster,  93   Mo.   438;    Gilli-  He  said:  *'The  court  has  never  held 

land  V.  Gilliland,  96  Mo.  522.]  that  any  presumption  of  advancement 

*  In  re  De  Viame,  2  De  Gex,  J.  k  9.  arose  merely  from  the  fact  of  eo  dis- 

17  (hoMs  that  a  trust  did  result);  Sayre  taut  a  relationship  (if  it  be  a  relation* 

V.  Hughes,  L.  R.  5  Eq.  376.  381;  Bat-  ship)  as  this,  nor  yet  mertly  irom  th9 

Btoiie  V.  Salter,  L.  K.  19  Eq.  250;  10  fact  that  one  of  the  parties  wai  •«  ^ 

Ch.  431;  Fowkesr.  Pascoe,  L.  R.  10  ^re/iOe  to  the  other. 


1645  TRUSTS  ABISINO  BT  OPERATION  OF  LAW.      §  1040 

appear  on  the  face  of  the  deed  or  other  instrument  of 
transfer,  a  resort  to  parol  evidence  is  indispensable.  It 
is  settled  by  a  complete  unanimity  of  decision  that  such 
evidence  must  be  clear,  strong,  unequivocal,  unmistak- 
able, and  must  establish  the  fact  of  the  payment  by  the 
alleged  beneficiary  beyond  a  doubt.  Where  the  payment 
of  a  part  only  is  claimed,  the  evidence  must  show,  in  the 
same  clear  manner,  the  exact  portion  of  the  whole  price 
which  was  paid.^  Parol  evidence  is  also  admissible  on 
the  part  of  the  grantee  to  defeat  a  trust.  Since  the  whole 
doctrine  of  a  resulting  trust  depends  upon  an  equitable 
presumption  of  an  intention,  so  this  presumption  may  be 
overcome  by  parol  evidence  of  an  actual  intention  on  the 
part  of  the  one  paying  the  price,  that  the  transaction  was 
to  be  a  gift.* 

'  A  few  of  the  earliest  decisione  Stanger,  S5  Fed.   Rep.  241;  Hoover 

did  not  permit  snch  evidence,  on  the  v.  Hoover,  129  Pa.  St  201;  Witts  v. 

ground  that  it  would  violate  the  stat-  Horney,    59    Md.    684;    Donaghe    v. 

lite  of  frauds,  bat  they  have  long  been  Tarns,  81  Va.  132;  Lofton  v.  Sterrett, 

overmled.     Several  of  the  cases  cited  23  Fla.  565;  Bibb  v.  Hunter,  79  Ala» 

below  are  examples  of  what  kind  and  351;  Simmons  v.  Jennings,  60  Miss. 

amount  of  parol  evidence  is  or  is  not  886  (trust  presumed  for  creditors  of 

sufficient  to  raise  a  trust,  and  also  person  advancing  the  consideration); 

when  such  a  trust  may  be  shown  by  Thomas  v.  Thomas,  62  Miss.  531;  Mur- 

circumstantial   evidence  alone:    Gas-  phy  v.  Han80ome,76Iowa,  192;  Adams 

coigne  v.  Thwins,  1  Vem.  366;  Bart-  v.  Burns,  96  Mo.  361;  Burdett  v.  May, 

lett  V.  Pickersgifl,  1  Eden,  515;  Kyall  100  Mo.  13;  Parker  v.  Newitt,  18  Or. 

▼.  Ryall,  1  Atk.  59;  Willis  v.  Willis,  274.] 

2  Atk.  71;  Lench  v.  Lench,  10  Yes.  '  Of  course  a  gift  may  be  made  be- 
511,  517;  Groves  v.  Groves,  3  Younge  tween  strangers,  and  may  be  made  in 
&  J.  163;  Heard  v.  Pilley,  L.  R.  4  Ch.  the  form  of  a  purchase  of  property 
548,  552;  Whitmore  v.  Learned,  70  conveyed  to  A,  the  donee,  while  the 
Me.  276;  Parker  v.  Snyder,  31  N.  J.  donor,  B,  pays  the  price.  Whenever 
Bk}.  164;  Agricultural  eta  Ass*n  T.  this  condition  of  fact  is  shown  by  the 
Brewster,  51  Tex.  257;  Miller  v.  evidence,  no  trust  can  result:  Lane  t. 
Blose's  Ez'r,  30  Gratt  741;  Smith  Dighton,  Amb.  409;  Bellasis  v.  Comp- 
v.  Patton,  12  W.  Va.  641;  Rhea  v.  ton,  2  Vern.  294;  Benbow  v.  Town- 
Tucker,  56  Ala.  450;  Hyden  ▼.  Hy<  send,  1  Mylne  k  K.  506;  Deacon  v. 
den,  6  Baxt.  406;  Lee  v.  Browder,  51  Colquhoun,  2  Drew.  21;  Beecher  v. 
Ala.  288;  Billings  v.  Clinton.  6  S.  O.  Major,  2  Drew.  &  S.  431;  Garrick  v. 
90;  Hennessey  v.  Walsh,  55  N.  H.  Taylor,  29  Beav.  79;  7  Jur.,  N.  S., 
515  (evidence  insufficient);  McCreary  1174;  Wheeler  v.  Smith,  1  Giff.  300; 
v.  Casey,  50  Cal.  349;  Murphy  v.  Pea-  Carter  v.  Montgomery,  2  Tenn.  Ch. 
body,  63  Ga.  522;  Byers  v.  Wackman,  216;  [Ward  v.  Ward,  59  Conn.  188; 
16  Ohio  St.  440;  Frederick  v.  Haas,  6  Tryon  v.  Huntoon,  67  Cal.  325;  Walsh 
Nev.  389;  Boyd  v.  McLean,  1  Johns,  v.  McBride,  72  Md.  45];  and  the  pre- 
Ch.  582,  586;  Page  v.  Page,  8  N.  H.  sumption  may  thus  be  rebutted  as  to 
187, 195;  Baker  v.  7ining,  30  Me.  121,  a  part  of  the  trust,  and  not  as  to  the 
126;  50  Am.  Dec.  617;  Thomas  v.  remainder:  Rider  v.  Kidder,  10  Ves. 
Standiford,  49  Md.  181.  [vSee  also  360,  368;  Benbow  t,  Townsend,  1 
Ducie  V.  Ford,  138  U.  S.  687;  In  re  Mylne  8l  K.  506. 
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S  1041.    The  Same.    Between  Family  RdatiTes. — In 

trusts  of  the  second  form,  between  family  relatives,  no 
evidence  is  necessary,  in  the  first  instance,  to  show  the 
operation  of  the  rule,  since  a  presumption  arises  on  the 
face  of  the  transaction  that  a  gift  was  intended,  and  that 
no  trust  results.    This  result,  however,  is  merely  a  pre- 
sumption, and  may  be  overcome.    Extrinsic  evidence, 
either  written  or  parol,  is  admissible  on  behalf  of  the 
husband  or  parent  paying  the  price  to  rebut  the  pre- 
sumption of  an  advancement  or  gift,  and  to  show  that  a 
trust  results;  and  conversely,  such  evidence  may  be  used 
to  fortify  and  support  the  presumption.    In  general,  this 
extrinsic  evidence,  to  defeat  an  advancement  and  estab- 
lish a  trust  as  against  the  party  to  whom  the  property  is 
conveyed  or  transferred  and  those  holding  under  him, 
must  consist  of  matters  subsiantiaUy  contemporaneous  with 
the  purchase,  conveyance,  or  transfer,  so  as  to  be  fairly 
connected  with  the  transaction.^ 

§  1042.  Legislation  of  Several  States.  —  The  second 
form  of  resulting  trusts  in  real  property,  above  described, 
where  the  title  to  land  is  taken  in  the  name  of  one  person 
and  the  price  is  paid  by  another,  has  been  abolished  by 

^  Kilpin  ▼.  Kilptn,  1  Mylne  ft  &•  Possession  of  the  estate  and  receipt  of 

520;    Lamplagh  ▼.   Lamplnffh,    1   P.  its  rents  by  the  father  daring  his  life, 

Wms.  Ill,  113;  Hall  y.  Hill,  1  Dm.  after  conveyance  to  bis  child:  Lam- 

ft  War.  94,  lU;  Mnrless  v.  Franklin,  plngh  t.  Lamplngb,  1  P.  Wma.  Ill; 

1   Swanst  13;  Tucker  y.  Barrow,  2  Taylor  v.  Taylor,  1  Atk.  386;  Christy 

Hem.  ft  M.  615,  524;  Sidmonth  y.  y.  Coartenay,  13  Beay.  96;  [Bog^  y. 

Sidmonth,  2  Beay.  447,  455;  Williams  Roberts,  48  Ark.  17;  3  Am.  St  Repi 

y.  Williams,  32  Beav.  370;  Damper  y.  211;  White  y.  White,  52  Ark.  188; 

Damper,  3  Oiff.  583;  Devoy  y.  Devoy,  Maxwell  y.   Maxwell,  109  DL  588;] 

3  Smale  ft  G.  403;  Stevens  y.  Steyens,  nor  receipt  by  the  father  of  the  divi- 

70  Me.  92.     [See  also  Lister  y.  Lister,  dends  of  investments  made  in  the 

35  N.  J.  Eq.  49;  Read  y.  Huff,  40  N.  name  of  his  son:  Sidmonth  y.  Sid- 

J.  Eq.  229;  Earnest's  Appeal,  106  Pa.  month,  2  Beav.  447;  bnt  see  Smith  v. 

St  310;  Hayes's  Appeal,  123  Pa.  St  Warde,  15  Sim.  56;  nor  a  devise,  be- 

138;  Hamilton  y.  Steele,  22  W.  Va.  qnest,  or  lease  of  the  property  by  the 

348;  McClintock  y.  Loissean,  31  W.  husband  or  parent  after  the  purchase: 

Va.  865;  Harden  y.  Darwin,  66  Ala.  Orabb  v.  Crabb,  1  Mylne  ft  K.  511; 

55.]  Dnmmer  y.  Pitcher,  2  Mylne  ft  K. 

What  facts  are  saflScient  or  not  to  262;  Jeans  y.  Cooke^  24  £teay.  513; 

rebut  the  presumption  of  an  advance-  Murless  v.  Franklin,   1   Swanst   13; 

ment  or  gift,  ana  to  establish  a  re-  [the  presumption  is  repelled  by  proof 

salting  trust,  is  a  question  frequently  that  the  deed  was  executed  to  dentuid 

considered  by  the  ESnglish  cases.    The  the  husband's  creditors:  Thnrber  v* 

following  have  been  held  not  st^ficietU:  La  Roque,  106  N.  0.  901.] 
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e  legislation  of  several  states.^    In  pursuance  of  these 
8t.a.tute3|  which  follow  substantially  a  common  type  in  all 
't^likese  states,  no  trust  ever  results  in  favor  of  the  one  who 
I>  «iys  the  purchase  price,  wholly  or  partly,  where  the  title 
±^  with  his  knowledge  taken  in  the  name  of  another  per- 
son; but  in  place  thereof,  a  trust  arises  in  favor  of  the  cred- 
±i;ors  of  the  one  thus  paying  or  advancing  the  price.     This 
provision  does  not,  however,  include  the  cases  where  the 
grantee   takes   the  deed  in  his  own  name  without  the 
Icnowledge  and  consent  of  the  person  paying  the  money, 
xior  where  the  purchase  is  made  in  his  own  name  with 

>  New  TcrL  —Rot.  Stoto.  1876,  pt.  Wi$can$ln.^2  Taylor's  Rer.  Stati. 

2,   e.   1,  art  6,  sees.  51,  52,  53,  p.  1872,  p.  1129,  too.  7:  Same  as  New 

1105,  MO.  51:  *'Wlier«  a  grant  for*  York,    seo.    51.      See.    8:    Same   as 

-valoable  consideration  shall  be  made  to  New  York,  sees.  2071,    2077,   WIS, 

one    person,    and   the   oonsideration  see.  62,  except*  the  words  "at  that 

-therefor  shaU  be  paid  by  another,  no  time "  are  omit^d.     Sec.  9:  Same  as 

use  or  tmst  shall  result  in  favor  of  the  New  York,   se<^   53.     ^anbom   and 

person  by  whom  snoh  payment  shall  Berryman's  SUifcs.   1889,  sees.  2077* 

f>e  made;   bat  the  title  shall  rest  in  2079.] 

the  person  named  as  the  alienee  in  Kanacu.  —  Daasler's  Comp.  Laws 
snch  conveyance,  snbjeot  only  to  the  1881,  p.  989  [o.  114],  see.  6:  Same  as 
provisions  of  the  next  section."  Sec.  New  York,  see.  51.  Seo.  7:  Snbstan- 
52:  "  Every  snch  conveyance  shall  be  tially  the  same  as  New  York,  sea  52, 
presumed  fraudulent  as  against  the  except  that  it  extends  to  sabsequent 
creditors  at  that  time  of  the  person  as  well  as  prior  creditors,  if  the  frand* 
paying  the  oonsideration;  and  where  a  nlent  intent  is  s^wn.  Section  8  pro- 
fraudulent  intent  is  not  disproved,  a  vides  that  the  preceding  section  6 
tmst  shall  result  in  favor  of  such  cred-  shall  not  apply  to  the  same  oases  de- 
itors,  to  the  extent  that  may  be  neces*  scribed  in  N'ew  York,  see.  53,  and 
sary  to  satisfy  their  just  demands."  then  adds  the  following  case:  *'0r 
Sec.  53:^  *'  The  provisions  of  the  preoed*  where  it  shall  be  made  to  appear  that, 
log  section  51  snail  not  extend  to  cases  by  agreement,  and  without  any  fraud- 
where  the  alienee  named  in  the  convey*  nlent  intent,  the  party  to  whom  the 
•noe  shall  have  taken  the  same  as  an  conveyance  was  made,  or  in  whom  the 
absolute  conveyance  in  his  own  name,  title  shall  vest,  was  to  hold  the  land 
without  the  consent  or  knowledge  of  or  some  interest  therein,  in  trusty  for 
the  person  paying  the  consideration,  the  party  paying  the  nurchase-money, 
or  where  such  alienee,  in  violation  of  or  some  part  thereof. 
some  trust,  shall  have  purchased  the  Indiana,  —  1  Stats.  1876,  p.  915, 
lands  so  conveyed  with  moneys  be-  sees.  6,  7,  8:  Same  as  the  Kansas  sees, 
longing  to  another  person."  6,  7,   8.     [2  Rev.  Stats.  1888,  sees. 

MiSgan.^2    Comp.    Laws    1871,  2974-2976.] 

p.  1331,  sec.  7:  Same  as  New  York,  Kentucky, — Gen.    Stats.    1873,    p. 

see.  51.    Sec.  8:  Same  as  New  York,  687,  [o.  63,  art  1,]  sec.  19:  Subston- 

sec   52,  except  the  words  *'at  that  tially  same  as  New  York,   seo.  51. 

time "  are  omitted.     Sec.  9:  Same  as  The  Georgia  Code   1873,  p.  400,  sec 

New  York,  sec.  53.     [Howell's  Stats.  2316,  defines  "implied"  trusto,  — re« 

1882,  sees.  5569-6571.]  suiting  and  constructive,  —  but  with- 

ifmviefOftL —Young's  Stats.    1880,  out  altering  the  doctrines  of  equity 

?.  553,  sees.  7,   8,   9  [Kelly's  Stats,  as  generally  settled,  simply  d«olara» 

891,  sec  4009,  4011]:  Same  as  New  tory  of  existing  rules. 
York,  sees.  51,  52,  53. 


§  1042  VQUITT  JUBISPBUDBNCB.  1548 

another's  money,  in  violation  of  some  duty  or  confidence; 
in  these  instances  the  trust,  which  is  then  really  construct- 
ive rather  than  resulting,  still  arises.    All  of  these  stai* 
utes  seem  to  be  con6ned  in  their  terms  to  conveyances  of 
real  property,  so  that  the  settled  rules  concerning  resulting 
trusts  in  personal  property  appear  to  be  left  untouched. 
They  also  relate  solely  to  the  second  form  of  resulting 
trusts,  as  heretofore  described,  so  that  the  instances  of  the 
first  form,  where  a  trust  results  to  the  grantor,  remain 
unaltered,  and  the  rules  concerning  them  in  full  force.   In 
construing  the  first  and  main  clause  of  the  statute  which 
abolishes  the  resulting  trust  in  favor  of  the  person  paying 
the  price,  it  is  thoroughly  settled  by  the  New  York  courts 
that  the  provision  implies  his  consent  and  co-operation 
in  the  mode  of  transfer,  so  that  he  in  fact  induces  the 
conveyance  of  the  title  to  the  grantee,  and  that  it  does  not 
apply  unless  he  were  aware  that  the  conveyance  was  so 
made,  and  the  title  was  so  taken.    This  seems  to  be  the 
correct  construction  of  the  provision,  which  is  the  same 
in  all  the  statutes.^    With  regard  to  the  true  interpreta- 
tion of  the  clause  creating  a  trust  in  favor  of  the  credi- 
tors of  the  person  paying  the  price,  there  has  been  some 
conflict  among    the    decisions  and   dicta  of   the    New 
York  courts.*    Cases  arising  under  the  similar  statutory 

'  Reitx  T.  Rettz,  80  N.  T.  538;  re-  Toked  to  ooyer  a  fnnd,  tee  Bobbtns  ▼. 

versing  14  Hnn,   636;  Lounsbnry  v.  Robbina,  89  N.  Y.  256.] 
Pardy,  18  N.  Y.  515;  Day  y.  Both,  18        *  The   earlier   eases   regarded  the 

N.  Y.  448;  Siemon  ▼.  Schnrck,  29  N.  clause  as  creating  a  pure  tmat  in  foyor 

Y.  598,  610:  Traphaeen  y.  Bart,  67  of  the  creditors,  which  they  could  en- 

N.  Y.  30;  (Jnderwooa  y.  Satclifife,  77  force  simply    as   cettmiM  que  inata^ 

N.  Y.  58.     Thus  it  is  held  that  where  without  taking  any  legal  proceedings 

a  father  paid  the  price  and  had  a  con-  against    their    debtor:    (jNirfield    y. 

yeyance  made  to  a  third  person,  the  Hatmaker,   15  K.  Y.   475;  Wood  y. 

purchase  being  intended  for  the  bene-  Robinson,  22  K.  Y.  564;  McCartney 

nt  of  a  child  and  as  an  adyancement,  y.  Bostwick,  32  N.  Y.  53;  31  Btah,  390. 

the  whole  transaction  being  completed  The   later  decisions    hold  that  only 

without  the  child's  knowledge,  a  trust  judgment  creditors  can  reach  the  land 

resulted  in  fayor  of  such  child:  Sie-  by  ordinary  creditors' suit  after  haying 

mon  y.  Schurck,  supra;  33  Barb.  9;  Gil-  exhausted  their  legal  remedies  against 

bert  y.  Gilbert,   2  Abb.    App.   256.  the  debtor:  Ocean  Nat  Bank  y.  01- 

[See  also  Woerz  y.  Rademacher,  120  cott»  46  K.  Y.   12;  Bunlap  y.  Haw^ 

N.  Y.  67;  Niver  y.  Crane,  98  N.  Y.  kins,  59  K.  Y.  342;  2  Xhomp.  k  C 

40.    That  the  proyision  cannot  be  in-  292. 
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provisions  of  the  other  states  are  collected  in  the  foot- 
note.' 

§  1043.  Interest  and  Bights  of  the  Beneficiary.— The 
interest  of  the  cestui  que  trust  in  a  resulting  trust  is  not  a 
mere  "equity";  it  is  an  equitable  estate  in  the  land  or 
other  thing  of  which  the  legal  title  is  vested  in  the  trus- 
tee; and  as  such,  it  may  be  conveyed,  transferred,  devised, 

3r  otherwise  dealt  with  as  property.*     It  is  valid,  and 

^  Miehigan:   Manoh  ▼.   Shabel,   37  Franklin  t.  Colley,  10  Kan.  260;  Lyons 

Mich.  166;  Waaro  ▼.  Linnell,  29  Mich.  t.  Bodenhamer,  7  Kan.  455;  Morrall 

224;  Linsley  ▼.  Sinclair,  24  Mioh.  380;  ▼.  Watenon,  7  Kan.  199;  Winkfield 

Fisher  ▼.  Fobet,  22  Mioh.  454;  Jack-  t.  Brinkman,  21  Kao.  682;  [Xenney 

son  T.  Cleyeland,  16  Mich.  94;  90  Am.  t.  Simpson,  37  Kan.  353;  41  Kan.  661; 

I>ea   266;    Groesbeck    t.  Seeley,   13  Fink  y.  Umscheid,  40  Kan.  271;  Mos- 

Mioh.   329;   Maynard  y.   Hoskins,  9  teller  y.  Mosteller,  40  Kan.  658.] 

Mich.  485;  Trask  ▼.  Green,  9  Mich.  Indiana:  Derry  y.  Derry,  74  Ind. 

358;    [Fairbaim    y.   Middlemiss,    47  660;  Hon  ▼.  Hon,  70  Ind.  135;  McCol- 

Mich.    372;    Pulford    y.   Morton,  62  lister  y.  Willey,  52  Ind.  382;  Tracy  y. 

Mich.  25.]  Kelley,  52  Ind.  535;  Hampson  y.  Fall, 

MinM90ta :  Baker  y.  Baker,  22  64  Ind.  382;  Lochenonr  y.  Lochenour, 
Minn.  262;  Rogers  y.  McGaaley,  22  61  Ind.  595;  Milliken  y.  Ham,  36  Ind. 
Minn.  384;  Matthews  y.  Torinns,  22  166;  Hnbble  y.  Osbom,  31  Ind.  249; 
Minn.  132;  Johnson  y.  Johnson,  16  Gaylord  y.  Dodge,  31  Ind.  41;  Glide- 
Minn.  512;  Dnrfee  y.  Pavitt,  14  Minn,  well  y.  Spangh,  26  Ind.  319;  McDon- 
424;  Gorton  y.  Massey,  12  Minn.  145;  aid  v.  McDonald,  24  Ind.  68;  Gather- 
Foster  y.  Berkey,  8  Minn.  351;  Baker  wood  y.  Watson,  65  Ind.  576;  [Gamp 
▼.  Terrell,  8  Minn.  195;  Sumner  r.  y.  Smith,  98  IndL  409;  Boyer  y.  Idbby, 
Sawtelle,  8  Minn.  309;  Iryine  y.  Mar-  88  Ind.  235;  Lord  y.  Bishop,  101  Ind. 
•hall,   7  Minn.  286;    Wentworth    y.  334.] 

Wentworth,  2  Minn.  277;  72  Am.  Deo.  Georgia:   I  add  some  illnstrations 

97;  [ConneUy  y.  Sheridan,  41  Minn,  of  the  Greorgia  Gode  concerning  im- 

18.]  plied  trusts,  although  it  does  not  at 

KaOueby:  Ewinff  y.  Bibb,  7  Bosh,  all  follow  the  New  York   type  de- 

854;  Miurtin  y.    Martin,  5  Bush,  47;  scribed  in  the  text.     Resulting  trusts: 

Grayes  y.  Graves,  3  Met  167;  Lind-  Housery.  Houser,  43  Ga.  415;  Street 

say  y.  Williams's  Ez'rs,  2  Duyall,  475;  y.  Lynch,  38  Ga.  631;  McKinney  y. 

Aynesworth  y,  Haldeman,  2  Duvall,  Burns,  31  Ga.  295;  Ghastain  y.  Smith, 

WS,  30  Ga.  96;  Gordon  y.  Green,  10  Ga. 

[FTMOonsM.*   Skinner  y.   James,  69  534;  Williams  y.  Turner,  7  Ga.  348; 

Wis.  605;  Gampbell  y.  Gampbell,  70  Pitts    y.    BuUard,   8  Ga.  5;   46  Am. 

Wia  311;  Gemey  y.  Pawlot,  66  Wis.  Dec.  405.   Gonstructive  trusts:  Brown 

262.]  y.  Grane,  47  Ga.  483;   Alexander  ▼. 

KanwB:  There  is  one  marked  dif-  Alexander,   46  Ga.    283;    Adams    y. 

ference  between  the  statutes  of  Kan-  Jones,  39  Ga.  479,  508;  Gameron  y. 

sss  and  Indiana  and  those  of  the  other  Ward,  8  Ga.  245;  [Gottle  y.  Harrold, 

states.      While  the  premtmpthn  of  a  72  Ga.  830.T 

resulting  trust  in  favor  of   the  one  '  Stump  v.  Gaby,  2  De  Gex,  M.  ft  G. 

paying  the    money  is  abrogated,    it  623,  630;  Gresley  v.  Mousley,  4  De 

seems  that  such  trust  may  be  created  Gex  ft  J.   78,  90,  92;  Uppington  y. 

by  exprtig  agreement  between  the  per-  Bullen,  2  Dru.  ft  War.  184;  Dickinson 

son  taking  'the  conveyance  to  himself  v.  Burrell,  L.  R.  1  Elq.  337;  Morgan  v. 

and  the  person  paying  the  price,  even  Holford,  1  Smale  ft  G.  101;  Malin  v. 

though    this    agreement     is     parol:  Malin,    1    Wend.    625;     Clapper    v. 

Kennedy    y.   Taylor,    20    Kan.   558;  House,    6    Paige,    149;    Cogswell    v. 

Mitchell    ▼.  Skinner,   17  Kan.   563;  Cogswell,  2  Edw.  Ch.  231;  McKissiok 
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may  be  enforced  not  only  against  the  trustee,  but  against 
his  heirsi  deviseeSi  personal  representatives,  and  all  others 
who  derive  title  from  him  as  volunteers  or  purchasers 
with  notice;  but,  being  a  purely  equitable  interest,  it  is 
cut  off  and  destroyed  as  against  all  bona  fide  purchasers 
or  mortgagees  from  the  trustee  for  a  valuable  considera- 
tion and  without  notice.^    The  cestui  que  trust  is  entitled 
to  the  remedy  of  compelling  a  conveyance  or  assignment 
of  the  legal  estate  to  himself  by  the  trustee,  or  perhaps,  in 
some  instances,  of  compelling  the  trustee  to   hold  the 
property  for  the  benefit  of  the  beneficiary,  and  subject  to 
his  power  of  enjoyment,  control,  and  disposition.' 

§  1044.  Second.  Oonstmctiye  Trusts. — Constructive 
trusts  include  all  those  instances  in  which  a  trust  is  raised 
by  the  doctrines  of  equity  for  the  purpose  of  working  out 
justice  in  the  most  efficient  manner,  where  there  is  no 
intention  of  the  parties  to  create  such  a  relation,  and  in 
most  cases  contrary  to  the  intention  of  the  one  holding 
the  legal  title,  and  where  there  is  no  express  or  implied, 
written  or  verbal,  declaration  of  the  trust.  They  arise 
when  the  legal  title  to  property  is  obtained  by  a  person 
in  violation,  express  or  implied,  of  some  duty  owed  to 
the  one  who  is  equitably  entitled,  and  when  the  property 
thus  obtained  is  held  in  hostility  to  his  beneficial  rights 
of  ownership.  As  the  trusts  of  this  class  are  imposed  by 
equity,  contrary  to  the  trustee's  intention  and  will,  upon 
property  in  his  hands,  they  are  often  termed  truete  in 

▼.   Piokle,  16  Pa.  St  140;  Kent  ▼.  twenty-one   years    in   enforcing  it); 

Mahaffe^,  10  Ohio  St.  204;  Kane  Co.  Baker  ▼.  Hardin,  10  He&Bk.  900  (not 

y.  Hemnffton,  60  111.  232.     [See  also  affected   by    judgment*   against   the 

Cottle  ▼.  Harrold,  72  Ga.  830;  and  in  trustee);  Moss  t.  Moss,  95  Hi  449 

general,  ante^  §  375.]  (resaltine  trust   in   iaTor  of  a  wife 

1  Lehman   y.   Lewis,  02  Ala.   129;  barred    by  a  general   release  of   all 

Flynt  y.  Hubbard,  57  Miss.  471;  Oath-  claims  and  demands  given  by  her  to 

erwood  y.  Watson,  65  Ind.  576;  Mc-  her  husband);  Roy  y.  McPhersoo,  11 

Clure  y.  Doak,  6  Baxt  364  (postponed  Neb.  197  (resulting  trust  in  fayor  of  a 

to  the  lieu  of  a  judgment  recovered  wife  postponed  to  the  liens  of  judg* 

against  the  trustee);   Hag^rd  y.  Ben*  ments  against   her   husband).      [See 

son,  3  Tenn.   Ch.  268;  Hampson  y.  Lord  y.  Bishop,  101  Lid.  334.] 

Fall,  64  Ind.  382;  King  y.  Pardee,  96  '  Millard  y.  Hathaway,  27  CaL  119; 

U.  S.  90  (in  Pennsylvania  a  resulting  Maloy  y.  Sloan,  44  Vt  311.     [See  also 

trust  in  Land  is  barred  by  a  delay  (3  Bums  y.  Boss,  71  Tex.  616.] 
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infvitum;  and  this  phrase  furnishes  a  criterion  generally 
a^ccurate  and  sufficient  for  determining  what  trusts  are 
truly  "  constructive/'    An  exhaustive  analysis  would  show, 
X  think,  that  all  instances  of  constructive  trusts  properly 
80   called  may  be  referred  to  what  equity  denominates 
fraud,  either  actual  or  constructive,  as  an  essential  ele- 
ment, and  as  their  final   source.     Even  in  that  single 
class  where  equity  proceeds  upon  the  maxim  that  an 
intention  to  fulfill  an  obligation  should  be  imputed,  and 
assumes  that  the  purchaser  intended  to  act  in  pursuance 
of  his  fiduciary  duty,  the  notion  of  fraud  is  not  invoked, 
simply  because  it  is  not  absolutely  necessary  under  the 
circumstances;  the  existence  of  the  trust  in  all  cases  of 
this  class  might  be  referred  to  constructive  fraud.'    This 
notion  of  fraud  enters  into  the  conception  in  all  its  possi- 
ble  degrees.     Certain  species  of  the  constructive  trusts 
arise  from  actual  fraud;  many  others  spring  from  the 
violation  of  some  positive  fiduciary  obligation;  in  all  the 
remaining  instances  there  is,  latent  perhaps,  but  none 
the  less  real,  the  necessary  element  of  that  unconscien- 
tious conduct  which   equity  calls  constructive    fraud.' 

*  I  refer  to  the  cIms  of  eases  where  into  »  trustee.  If  a  person  obtains 
a  trustee  uses  trust  funds  to  pay  for  the  legal  title  to  property  by  such  arts 
property  purchased  in  his  own  name;  or  acts  or  dronmstances  of  oironmyen« 
equity  assumes  that  he  intended  to  act  tion,  imposition,  or  fraud,  or  if  he  ob- 
in  accordance  with  his  fiduciary  duty,  tains  it  by  yirtue  of  a  confidential 
although  in  the  majority  of  suoh  in-  relation  and  influence  under  such  cir- 
stances  the  actual  intention  is  un-  cumstances  that  he  ought  not,  accord<- 
doubtedly  to  violate  the  duty.  It  ing  to  the  rules  of  equity  and  good 
will  he  seen  that,  in  my  opinion,  cer-  conscience,  to  hold  and  enjoy  the  ben- 
tain  kinds  of  so-called  trusts  which  are  eficial  interest  of  the  property,  courts 
often  spoken  of  as  '*constmctive"  do  of  equity,  in  order  to  administer  com-' 
not  at  all  belong  to  that  class.  plete  Justice  between  the  parties,  will 

'Tbeeffect  of  actual  or  oonstructiTe  raise  a  trust  by  construction  out  of 

fraud  in  producing  these  trusts  is  well  such  circumstances  or  relations;  and 

described  in  Mr.  Perry's  treatise  (sec  this  trust  they  will  fasten  upon  the 

166):  ''If  one  party  procures  the  leffal  property  in  the  hands  of  the  o£fending 

title  to   property    from  another  oy  party,  and  will  convert  him  into  a 

fraud,  misrepresentation,  or  conceal-  trustee  of  the  legal  title,  and  will  or- 

ment,  or  if  a  party  makes  use  of  some  der  him  to  hold  it  or  to  execate  the 

influoDtial    or    confidential    relation  trust  in  such  manner  as  to  protect  the 

which  he  holds  towards  the  owner  of  rights  of  the  defrauded  party  who  is 

the  legal  title  to  obtain  snch  legal  the  beneficial  owner."    See  Jenckes 

title  from  him  upon  more  advanta-  v.  Cook,  9  R.  I.  520;  McLane  ▼.  John- 

geouB  terms  than  he  could  otherwise  son,  43  Vt.  48;  Collins  v.  Collins,  6 

have  obtained  it,  equity  will  convert  Laos.  368;  Thompson  y.  Thompson,  16 

sach  party  thus  obtaining  property  Wis.  91;  Pillow  v.  Brown,  26  Axk.  240. 
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Courts  of  equity,  by  thus   extending  the   fundamental 
principle  of  trusts — that  is,  the  principle  of  a  division 
between  the  legal  estate  in  one  and  the  equitable  estate  in 
another — to  all  cases  of  actual  or  constructive  fraud  and 
breaches  of  good  faith,  are  enabled  to  wield  a  remedial 
power  of  tremendous  efficacy  in  protecting  the  rights  of 
property;  they  can  follow  the  real  owner's  specific  prop- 
erty, and  preserve  his  real  ownership,  although  be  has 
lost  or  even  never  had  the  legal  title,  and  can  thus  give 
remedies  far  more  complete  than  the  compensatory  dam- 
ages obtainable  in  courts  of  law.     The  principle  is  one  of 
universal  application;  it  extends  alike  to  real  and  to  per* 
sonal  property,  to  things  in  action,  and  funds  of  money. 
Salutary  and  efficient  as  the  principle  is,  however,  many 
of  the  constructive  trusts  which  it  creates  are  only  trusts 
sub  mode;  they  have  little  resemblance,  in  their  essential 
nature,  to  express  trusts.'    In  applying  this  principle,  care 
should  be  taken  to  distinguish  between  actual  trusts  and 
those  relations  which  are  only  trusts  by  way  of  metaphor; 
between  persons  who  are  true  trustees  holding  the  legal 
title  for  a  beneficial  owner,  and  those  who  simply  occupy 
a  position  which  is  analogous  in  some  respects  to  that  of 
a  trustee.     The  use  of  these  terms  to  designate  relations 
and  parties  which  have  no  essential  element  in  common 
with  actual  trusts  and  trustees  can  only  produce  confu- 
sion and  inaccuracy.' 

>  The  language  of  Lord  Weatbnry  they  would  be  entitled  to  againtt  aa 

on  thia  point,  in  Rolfe  ▼.  Oregory,  4  expreaa  tniatee  who  had  fraudulently 

De  Gez,  J.  i  S.  676,  579,  ia  very  in-  committed  a  breach  of  tmst** 
atruotiye.    The  case  was  one  where  a        '  The  distinetion  ia  clearly  attiad 

peraon  had  fraudulently  obtained  trust  by  Lord  Weatbury  in  Knox  ▼.  Oj% 

property;  but  the  remarks  will  apply  L.  R.  5  H.  L.  65i6,  675.    It  wu  ar* 

to  all  auch  conatructive  trusts  Liaaed  gued,  acooadinff  to  the  oommoo  inoda 

upon  actual  fraud:  "When  it  ia  aaid  of  expresaion,  uiat  a  aoryiTioff  partner 

that  the  peraon  who  fraudulently  re-  ia  a  truatee  of  the  afaare  of  nia  da- 

ceivea  or  poaaesaea  himself  of  trust  ceaaed  partner;  but  the  lord  ebeo- 

property  is  converted   by  this  court  cellor  referred   to   the   caaa  of  ^ 

into  a  trustee,  the  expression  is  used  Tender  and  rendee  of  laud,  and  said 

for  the  purpose  of  describing  the  na-  that  although  the  vendor  migbt  ^T 

ture  and  extent  of  the  remedy  a^ainat  a  metaphor  be  called  a  trustee  for 

him,  and  it  denotea  that  the  partiea  the  vendee,  he  wa$  trustee  onhf  ^  ^ 

entitled    beneficially  have  the  same  extent  qf  hU  dbUgathn  to  fjerfirm  tie 

righta  and  remediea  againat  him  aa  agreemeni   between  himaelf  and  tbe 
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§  1045.    Kinds  and  Classes. — The  specific  instances 
in  which  equity  impresses  a  constructive  trust  are  num- 
l>erlesSy — as  numberless  as  the  modes  by  which  property 
raay  be  obtained,  through  bad  faith  and  unconscientious 
acts.      It  is  possible^  however,  to   distinguish   and   de- 
scribe the  general  groups  or  types  under  which  all  these 
instances  may  be  arranged,  and  thus  to  present  a  com- 
prehensive  view  of  the  whole  subject. 

§  1046.    1.  Arising  from  Contract,  Express  or  Implied. 
—  There  are  certain  relations  which  are  often  spoken  of 
as  trusts,  and  as  constituting  a  species  of  constructive 
trusts,  but  which  are  not,  in   any  true  and   complete 
sense,  trusts,  and  can  only  be  called  so  by  way  of  anal- 
ogy or  metaphor.     Since  they  lack  the  element  of  fraud, 
they  do  not,  in  any  view,  properly  belong  to  the  division 
of  constructive  trusts.'    It  is  commonly  said  that  a  trust 
is  created  by  a  contract  for  the  sale  of  land;  that  the 
vendor  holds  the  legal  title  as  a  trustee  for  the  purchaser. 
Whatever  of  truth  there  is  in  this  mode  of  statement, 
whatever  of  a  real  trust  relation  exists,  it  certainly  has 
nothing  in  common  with  constructive  trusts;  it  rather 
resembles  an  express  trust.'    In  like  manner,  the   sur- 

▼endee,  and  proceeded  u  follows:  "  In  '  There  is  a  tendency  among  writers 

like  manner  here  the  surviving  part-  to  enlarge  the  meaning  of  the  word 

ner  may  be  called  trustee  for  the  dead  "trost"  beyond  its  legitimate  signifi- 

man,  bHu  the  trwi  is  UmiUd  to  tite  dia^  cation.     By  some,  the  various  e<^ui- 

diprge  qf  the  cbUgaiion^  which  is  liable  table  liens  and  similar  rights  arising 

to  be  baired  by  the  lapse  of  time,  from  contract  are  made  to  be  the  mos*' 

As  lietween  the  express  trustee  and  important,  and  with  a  very  few  ex- 

efafot  que  trust,  time  will  not  run,  but  ceptions  the  only  instances  of  con<- 

the  surviving  partner  is  not  a  trustee  structive  tmsts.     As  Lord  Westbury 

in  that  full  and  proper  sense.     It  is  shows,  such  a  mode  of  treatment  can 

most  important  to  mark  this  again  and  produce  nothing  but  confusion.     The 

again,  /or  there  is  not  a  more  frvitful  cases  included  in  the  first  snbdi vision 

wwce  of  error  in  law  Huxn  the  inac-  of  the  text  are  not  constructive  trusts, 

euracp  of  language.    The  application  and  are  mentioned  simply  for  purposes 

to  a  man  who  is  improperly  and  by  of    completeness,  and  to  distinguish 

metaphor  only  called  a  trustee  of  all  between  correct  and  mistaken  coucep- 

the  consequences  which  would  follow  tions. 

if  he  were  a  trustee  by  express  declara-  '  See  ante,  vol.  I,  §§  368,  372;  [also 

tion,  —  in    other  words,   a    complete  §  1261;]  Coman  v.  Lakey,  80  N.  Y, 

trustee,  —  holding  the  property  exclu-  345,  350;  Pel  ton  v.  Westchester  Firt 

sively  for  the  benefit  oi  the  cestui  que  Ins.  Co.,  77  N.  Y.  605,  607;  Hensler  v. 

trust,  well  illustrates  the  remark  made  Sefrin,  19  Hun,  564;  Felch  v.  Hooper, 

by  Lord  Macclesfield,  that  nothing  in  119   Mass.  52;  Musham  v.  Musham, 

lawiisoapt  to  mislead  as  a  metaphor."  87  IlL  SO.    In  the  face  of  the  greal 
SSq.  JUB.-96 
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yivors  of  a  partnership  are  called  trustees  for  the  estate 
of  the  deceased  partner,  with  respect  to  his  share  of  the 
firm  property.     This  expression  is  mostly  metaphorical; 
there  is  certainly  nothing  in  the  relation  resembling  a 
constructive  trust.^    Extending  the  analogy  still  further, 
courts  regard  partnership  property,  after  an  insolvency 
or  dissolution   of  the  firm,  and  in  the  proceeding  for 
winding  up  its  affairs,  as  a  trust  fund  for  the  benefit 
of  the  firm  creditors;'  and  the  capital  stock  and  other 
property  of  private  corporations,  especially  after  their 
dissolution,  is  treated  as  a  trust  fund  in  favor  of  credi- 
tors.*   These  statements  may  be  sufficiently  accurate  as 
strong  modes  of  expressing  the  doctrine  that  such  prop- 
erty is  a  fund  sacredly  set  apart  for  the  payment  of 
partnership  and  corporation  creditors,  before  it  can  be 
appropriated  to  the  use  of  the  individual  partners  or  cor- 
porators, and  thcU  the  creditors  have  a  lien  upon  it  for  their 
own  security;   but  it  is  plain  that  no  constructive  trust 
can  arise  in  favor  of  the  creditors  unless  the  partners  or 
directors,  through  fraud  or  a  breach  of  fiduciary  duty, 
wrongfully  appropriate  the  property,  and  acquire  the 
legal  title  to  it  in  their  own  names,  and  thus  place  it 
beyond  the   reach  of  creditors  through  ordinary  legal 
means.*    I  have  thus  collected  the  instances  which  are 
sometimes,  though  improperly,  classed  with  constructive 
trusts,  in  order  the  more  clearly  to  indicate  the  nature  of 

-  nmber  of  decisions  and  opinions  by  119,  126;  Marray  v.  Mniray,  6  JTobns. 

the  ablest  courts,  it  would  be  impossU  Gh.  60;  Young  v.  Frier«  9  N.  J.  Eq. 

ble  to  assert  that  the  vendor  is  not  465. 

truly  a  trustee;  but  he  is  a  trustee  '  Wood  ▼.  Dnmmer,  3  Mason,  308; 

only  to  a  partial  extent,  measured  by  Mnmma  ▼.  Potomac  Co.,  8  Pet.  281, 

his  obligation.     It  is  plain  that  this  286;  Vose  ▼.   Grant,    15  Mass.   505, 

trust  arises  from  the  express  contract,  517,  522;  Spear  v.  Grant,  16  Mass.  9; 

is  included  within  its  terms  by  the  in*  15;  Lyman  v.  Bonney,  101  Mass.  562; 

terpretation  of  equity;  it  therefore  re*  Brewer  v.  Boston  Theatre,  104  Masa 

sembles  those  express  trusts  which  are  378;  Goodin  ▼.  Cincinnati  etc  Co.,  18 

inferred  from  the  entire  provisions  of  Ohio  St.  169;  98  Am.  Deo.  95;  Bart- 

an  instrument.  lett  v.  Drew,  57  K.  T.  587;  60  Barb. 

^  See  Knox  v.  Gye,  L.  R.  5  H.  L.  648;  Hastinn  v.  Drew,  76  N.  Y.  9; 

656,  675,  per  Lord  Westbury.  Xinkham  v.  Borst,  31  Barb.  407. 

>  Campbell  v.   Mnllett,   2  Swanst  *  Hastings  ▼.  Drew,  76  N.  Y.  9,  16; 

551,  574;  West  v.  Skip,  1  Ves.  Sr.  Bartlett  v.  Drew,  57  N.  Y.  587;  69 

239,  456;  Ex  parte  Ruffin,  6  Ves.  Sr.  Barb.  64a. 
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the  trusts  which  are  truly  constructivei  and  which  are 
described  in  the  following  paragraphs. 

§  1047.  2.  Money  Beceiyed  Which  Equitably  Belongg 
to  Another. —  By  the  well-settled  doctrines  of  equity,  a 
constructive  trust  arises  whenever  one  party  has  obtained 
money  which  does  not  equitably  belong  to  him,  and 
which  he  cannot .  in  good  conscience  retain  or  withhold 
from  another  who  is  beneficially  entitled  to  it;  as,  for 
example,  when  money  has  been  paid  by  accident,  mis- 
take  of  fact,  or  fraud,  or  has  been  acquired  through  a 
breach  of  trust,  or  violation  of  fiduciary  duty,  and  the 
like.  It  is  true  that  the  beneficial  owner  can  often 
recover  the  money  due  to  him  by  a  legal  action  upon 
an  implied  assumpsit;^  but  in  many  instances  a  resort 
to  the  equitable  jurisdiction  is  proper  and  even  neces- 
sary.* 

§  1048.  3.  Acquisition  of  Trust  Property  by  a  Volun- 
teer, OP  Purchaser  with  Notice. — Wherever  property,  real 
or  personal,  which  is  already  impressed  with  or  subject  to 
a  trust  of  any  kind,  express  or  by  operation  of  law,  is  con- 
veyed or  transferred  by  the  trustee,  not  in  the  course  of 
executing  and  carrying  into  effect  the  terms  of  an  express 
trust,  or  devolves  from  a  trustee  to  a  third  person,  who  is 
a  mere  volunteer,  or  who  is  a  purchaser  with  actual  or 
constructive  notice  of  the  trust,  then  the  rule  is  univer- 
sal that  such  heir,  devisee,  successor,  or  other  voluntary 
transferee,  or  such  purchaser  with  notice,  acquires  and 
holds  the  property  subject  to  the  same  trust  which  before 
existed,  and  becomes  himself  a  trustee  for  the  original 
beneficiary.  Equity  impresses  the  trust  upon  the  prop- 
erty in  the  hands  of  the  transferee  or  purchaser,  compels 
him  to  perform  the  trust  if  it  be  active,  and  to  hold  the 
property  subject  to  the  trust,  and  renders  him  liable  to 
all  the  remedies  which  may  be  proper  for  enforcing  the 

1  See  Frne  ▼.  Loring,  120  Mau.  507,  mony  with  the  general  doctrinee  of 

—  a  deciBion  based  upon  the  narrow  eqnity. 

and    statutory    jurisdiction    of    the  'Com.  Dig.,  tit.  Chancery,  2,  A,  1;  S 

Massachasetts  oourts,  and  not  in  har-  FonbL  £q.,  b.  22|  o.  1,  teo.  I^  noto  k 
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rights  of  the  beneficiary.    It  ia  not  necessary  that  such 
transferee  or  purchaser  should  be  guilty  of  positive  fraud, 
or  should  actually  intend  a  violation  of  the  trust  obliga- 
tion; it  is  8ufi3cient  that  he  acquires  property  upon  which 
a  trust  is  in  fact  impressedi  and  that  he  is  not  a  bona  fide 
purchaser  for  a  valuable  consideration  and  without  notice. 
This  universal  rule  forms  the  protection  and  safeguard  of 
the  rights  of  beneficiaries  in  all  kinds  of  irust;  it  enables 
them  to  follow  trust  property^ — lands,  chattels,  funds  of 
securitiesi  and  even  of  money, — as  long  as  it  can  be  iden- 
tified, into  the  hands  of  all  subsequent  holders  who  are 
not  in  the  position  of  b(ma  fide  purchasers  for  value  and 
without  notice;  it  furnishes  all  those  distinctively  equi- 
table remedies  which  are  so  much  more  efficient  in  se- 
curing the  beneficiary's  rights  than  the  mere  pecuniary 
recoveries  of  the  law.^    Even  when  the  original  property 

>  Adair  ▼.  Shaw,  1  Sofaoales  h  L.  243,  87  HI  80;  Phelps  ▼.  Jackson,  31  Ark. 

262;  Eolfe  ▼.  Gregory,  4  De  Gex»  J.  272;  Veile  y,  Blodgett,  49  Vt  270; 

6  S.  676;  Leigh  ▼.  Maoaaley,  1  Tonngo  Dey  ▼.  Dey,  26  N.  J.  Eq.  182;  Mer- 
ft  0.  260,  265,  266;  Smith  t.  Barnes,  oier  v.  Hemme,  60  CaL  606;  Boyd  t. 
L.  K  1  Eq.  66;  Bonrsot  ▼.  Savage,  Brinckin,  66  CaL  427;  Planters'  Bank 
L.  R.  2  Eq.  134;  Newton  v.  Newton,  v.  Prater,  64  Ga.  609;  McVey  ▼.  Mc- 
L.  R.  6  Eu.  136;  Heath  y.  Crealock,  Qnality,  97  BL  93;  Bomett  ▼.  Gus- 
li. R.  18  Eq.  216;  In  re  European  tafsoo,  64  Iowa,  86;  37  Am.  Rep.  190 
Bank,  L.  R.  6  Ch.  368,  362;  Ex  parte  (moneys  paid  to  a  creditor  in  dischaige 
Cooke,  L.  R.  4  Ch.  Div.  123;  In  re  of  an  antecedent  debt,  bnt  without  no- 
Hallett's  Estate,  L.  R.  13  Ch.  Diy«  tice  of  any  trust,  oannot  be  followed); 
696;  Lane  ▼.  Dighton,  Amb.  409;  Man-  Michigan  etc.  R.  R.  t.  MeUen,  44 
seU  ▼.  Mansell,  2  P.  Wms.  678;  Lenoh  Mich.  321;  Winona  etc.  R.  R.  v.  tit 
▼.  Lenoh,  10  Vea.  611;  Lewis  v.  Ma-  Panl  etc.  R.  R.,  26  Minn.  179;  Me- 
docks,  17  Ves.  48,  66;  Penuell  ▼.  Def-  chanics'  Bank  y.  Seton,  1  Pet  399; 
fell,  4  De  Gex,  M.  &  G.  372,  388;  Russell  v.  aark*s  Ez'rs,  7  Craneh,  69, 
Mayor  eta  v.  Murray,  7  De  Gex,  M.  97;  Wilson  y.  Mason,  1  Cnmdi,  24; 
&  G.  497;  Ernest  y.  Croysdill,  2  De  Powell  y.  Monson  eta  Mfg.  Ca,  3 
Gex,  F.  ft  J.  176;  Griffin  y.  Blanchar,  Mason,  347;  Murray  y.  Salloo,  I 
17  Cal.  70;  Sharp  y.  Goodwin,  61  CaL  Johns.  Ch.  666;  Tradesman's  Bank 
219;  Scott  y.  Umbarger,  41  Cal.  410;  y.  Merritt,  1  Paige,  302;  Mechaoioi' 
Price  y.  Reeyes,  38  Cal.  467;  Siemon  Bank  y.  Levy,  3  Paige,  606;  [Smith 
y.  Schurck,  29  N.  Y.  698;  Swinburne  y.  Ayer,  101  U.  S.  320;  National  Bank 
y.  Swinburne,  28  N.  T.  668;  Stephens  y.  Ins.  Co.,  104  U.  8.  64;  Union  Pa- 
y.  Board  of  Education,  79  N.  Y.  183;  cific  R.  R.  Co.  y.  McAlpine,  129  U.  & 
86  Am.  Rep.  611  (trust  moneys  paid  305,  314;  Wetmorey.  Porter,  92  N.  Y. 
by  trustee  to  his  creditor  in  discharge  77;  Dodgd  y.  Stevens,  94  N.  Y.  209; 
of  an  antecedent  debt,  but  without  Baker  y.  New  York  Nat.  Ex.  Bank, 
notice  of  the  trust,  oannot  be  followed  100  N.  Y.  30;  Zimmerman  y.  Kinkle, 
by  the  beneficiary);  Holden  v.  New  108  N.  Y.  287;  Cobb  y.  Knight,  74 
York  and  Erie  Bank,  72  N.  Y.  286;  Me.  263;  Leake  y.  Watson,  68  Conn. 
Newton  y.  Porter,  69  N.  Y.  133,  137,  332;  18  Am.  St.  Rep.  270;  Swift  r. 
139;  26  Am.  Rep.  162;  Dotterer  y.  Williams,  68  Md.  236;  Bath  Paper 
Pike,  60  Ga.  29;  Musham  y.  Mushaua,  Co.  y.  Langley,  23  S.  C.  129;  Rabb  y. 
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is  placed  beyond  the  reach  of  the  beneficiary  by  a  sale 
to  a  bona  fide  purchaser  for  value  and  without  notice,  the 
tmst,  as  will  more  fully  appear  hereafter,  attaches  to  the 
proceeds  in  the  hands  of  the  trustee  who  makes  the  trans- 
fer. The  statement  and  grounds  of  the  rule  show  that  it 
does  not  extend  to  the  case  where  the  property  is  duly 
transferred  or  purchased  in  pursuance  of  an  express 
trust  to  convey  or  sell,  and  for  the  purpose  of  carrying 
«uch  trust  into  effect.  And  where  the  rule  does  apply, 
there  is  some  distinction  between  money  and  other  kinds 
of  trust  property.  If  a  trustee  or  other  fiduciary  person, 
in  violation  of  his  own  duty,  uses  trust  money  to  pay 
an  antecedent  debt  of  his  own  to  a  creditor  who  has  no 
notice  of  the  breach  of  trust,  or  that  the  money  is  subject 
to  the  trust,  in  such  a  manner  that  the  money  is  received 
as  a  general  payment,  and  not  as  a  distinct  and  separate 
fund,  then  the  money  becomes  free  from  the  trust,  and 
cannot  be  followed  by  the  beneficiary  into  the  hands  of 
the  creditor,  although,  in  general,  an  antecedent  debt  does 
not  constitute  a  valuable  consideration.^ 

§  1049.  4.  Fiduciary  Persons  Purchasing  Property  with 
Trust  Funds.  —  Another  important  form  of  the  trust  arises 
from  the  acts  of  persons  already  possessing  some  fiduciary 
character  or  standing  in  some  fiduciary  relation.  When- 
ever a  trustee  or  other  person  in  a  fiduciary  capacity,  act- 
ing apparently  within  the  scope  of  his  powers,  —  that  is, 
having  authority  to  do  what  he  does, — purchases  property 
with  trust  funds,  and  takes  the  title  thereto  in  his  own 
name,  without  any  declaration  of  trust,  a  trust  arises  with 

Flenniken,  82  S.  G.  189;  Bigham  ▼.  marked";  when  reoeived  by  the  cred* 

Coleman,  71  Ga.  676;  Lee  v.  Lee,  67  itor  and  mingled  with  hie  other  peon- 

Ala.  406,  423;  Drake  v.   Thyng,  37  niary  assets,  it  cannot  be  distinguished 

Ark.   228;    Mills  v.   Swearingen,   67  and  identified.    Under  these  circnm- 

Tez.  269  (where  the  trust  moneys  are  stances  other  kinds  of  property  would 

loaned  in  pursuance  of  the  require*  remain  subject  to  the  trust,  since  the 

ments  of  the  trust,  the  borrower  does  oreditor  would  not  be  a  bona  fiiU  por- 

not  become   a  trustee);    Everett  t.  cbaserybrvaZtte.*  Stephens  v. "Boanl  of 

Railway  Co.,  67  Tex.  430;  Gilbert  v.  Education,  79  K.  T.  183;  35  Am.  Rep. 

Sleeper,  71  Cal.  290.     See  also  anU,  511;  Burnett  v.  Gustafson,  54  Iowa, 

H  688,  770.]  86;  37  Am.  Rep.  190;  Justh  v.  Bank 

^  The  reason  given  for  this  concln-  of    Commonwealth,    56   N*   Y«    478, 

lion   is,   that   money   is   not    "ear-  484. 
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respect  to  sucli  property  in  favor  of  the  cestui  que  trust  or 
other  beneficiary.    Equity  regards  such  a  purchase  a» 
made  in  trust  for  the  person  beneficially  interestedi  inde- 
pendently of  any  imputation  of  fraud,  and  without  requir* 
ing  any  proof  of  an  intention  to  violate  the  existing^ 
fiduciary  obligation,  because  it  assumes  that  the  pur* 
chaser  intended  to  act  in  pursuance  of  his  fiduciary  duty^ 
and  not  in  violation  of  it.    This  doctrine  is  of  wide  ap- 
plication; it  extends  to  trustees,  executors  and  adminis* 
trators,  directors  of  corporations,  guardians,  committees 
of  lunatics,  agents  using  money  of  their  principals,  part- 
ners using  partnership  funds,  husbands  purchasing  prop- 
erty with  money  belonging  to  the  separate  estate  of  their 
wives,  parents,  and  children,  and  all  persons  who  stand 
in  fiduciary  relations  towards  others.    Equity  jurispru- 
dence contains  few  more  efficient  doctrines  than  this 
in  maintaining  the  beneficial  rights  of  property.^    The 

I  This  form  of  tnists  is  treated  by  McPhenoiit   11  Neb.  197;  Reickboff 
■ome  writers  as  belonging  to  the  de-  y.  Brecht»  51  Iowa,  633;  Barrett  v. 
nomination  of ''resnltingtmste,  and  Bamber,   81  Pa.   St.    247;    Jonet  t. 
it  has  one  striking  element  in  common  Dexter,  130  Mass.  380;  39  Am.  Rep. 
with  them,  —  the  itUention  with  which  459;  Michigan  etc.  R.  R.  y.  Mellen, 
it  is  presumed  the  purchase  was  made.  44  Mich.  321;  Schlaefer  y.  Ckiraon,  52 
In  eyery  other  respect  it  differs  from  Barb.   510;  McLarren  y.  Brewer,  51 
resulting  trusts,  and  clearly  belongs,  Me.  402;  White  y.  Drew,  42  Mo.  561; 
on  principle,  tothe  class  of  "construct-  Stow  y.  Kimball,  28  111.  93;  Barker 
iye    trusts.    It  is  always  established  y.  Barker,    14  Wis.   131;  Church  y. 
Ml  invUum,  and  although  an  assump-  Sterling,   16  Conn.   38S;  Johnson  y. 
tion  of  fraud  is  not  necessary,  some  Dougherty,   18  N.  J.  £q.  406;  Ban- 
element  of  fraud,  actual  or  construct-  croft  y.   Consen,   13  Allen,  50;  Reid 
iye,  is  in  fact  generally  present:  Deg  y.  Fitch,  11  Barb.  399;  Bridenbeeker 
y.  Deg,  2  P.  Wms,  412,  414;  Perry  y.  y.  Lowell,  32 -Barb.  9;  Robb's  App^ 
Phellips,   4  Ves.    108;   17  Ves.    173;  41  Pa.  St.  45;  Smith  y.  Boinham.  3^ 
Bennett  y.  Mahew,  cited  1  Brown  Ch.  Sum.  435;  Oliver  y.   Piatt,   3  How. 
232;  2  Brown  Ch.  287;  Keech  y.  Sand-  333,  401;  Homer  y.  Homer,  107  Mass. 
ford,  Sel.  Cas.  Ch.  61;  1  Lead.  Cas.  82;    Settembre   y.    Putnam,   30  Cal. 
Ea.   48,  49,  62;  Lench  y.  Lench,   10  490;  Jenkins  y.  Frink,  30  Cal.  586^ 
Yes.  511;  Trench  y.  Harrison,  17  Sim.  89  Am.  Dec  134.    [See  also  Wood  y. 
Ill;  Mathias  y.  Mathais,  3  Smale  ft  Rabe,  96  N.  Y.  414;  48  Am.  Rep.  640^ 
G.   552;    Ouseley   v.   Anstruther,    10  Hartsock  y.  Russell,  52  Md.  619;  Me- 
Beay.  453,  461;  Flanders  y.  Thomp-  Cully  y.  McCuUy,  78  Ya.  159;  Brazel 
son,  3  Woods,  9;  Watson  v.  Thompson,  y.   Fair,   26  S.   C   370;    Rannels  y. 
12  R.  I.  466;  Thomas  y.  Standiford,  Isgrigg,  99  Mo.  19;  Rose  y.  Hayden^ 
49  Md.  181;  Burks  y.  Bnrks,  7  Baxt.  35  Ran.  106;  57  Am.  Rep.  145;  Merits 
353;  Miller  y.  Birdsoug,  7  Baxt.  531;  y.   I^ayelle,  77   Cal.    10;  11   Am.  St 
Winkfield  y.  Brinkman,  21  Kan.  682;  Rep.   229,  and   cases  cited;  and  see 
Moss  y.  Moss,  95  III.  449;  Dodge  v.  ante,  §§  422,  587.] 
Cole,  97  111.   338;  37  Am.  Rep.  Ill;        The  recent  case  of  Ferris  y.   Van 
Derry  y.  Derry,  74  Ind.  560;  Roy  v.  Vechten,  73  N.  Y.  113>  leyersing  » 
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evidence  that  the  purchase  was  made  with  trust  funds 
musty  however,  be  clear  and  unmistakable. 

§  1050.    5.  Renewal  of  Leases  by  Partners  and  Other 
Tidnciary  Persons. — Another  special  form  of  construct- 
ive trusts,  depending  upon  a  much  more  general  princi- 
ple to  be  examined  in  subsequent  paragraphs,  has  been 
established  by  a  unanimity  of  decision.     One  member  of 
a  partnership  cannoti  during  its  existence,  without  the 
knowledge  and  consent  of  his  copartners,  take  a  renewal 
lease,  in  his  own  name  or  otherwise,  for  his  own  benefit 
and  to  the  exclusion  of  his  fellows,  of  premises  leased  by 
the  firm  or  occupied  by  them  as  tenants.     A  lease  so 
taken  by  a  partner  inures  to  the  benefit  of  the  whole  firm; 
it  is  regarded  as  a  continuation  of  or  as  "  grafted  on ''  the 
old  lease;  a  trust  will  be  impressed  upon  the  leasehold 
estate;  equity  will  treat  the  partner  as  a  trustee  for  the 
firm,  and  if  necessary  and  possible,  will  compel  him  to 
assign  the  renewal  lease  to  it;  if  a  condition  inserted  in 
such  lease  against  assigning  should  prevent  the  relief  of 
an  actual  assignment,  it  will  not  in  the  least  prevent  the 
court  from  enforcing  the  trust  by  compelling  the  partner 
to  hold  the  legal  title  for  the  benefit  of  all.     This  rule  ap- 
plies under  every  variety  of  circumstances,  provided  the 
rights  of  the  other  partners  are  still  subsisting  at  the  time 
when  the  renewal  lease  is  obtained.     It  operates  with 
equal  force  whether  the  renewal  lease  was  to  begin  dur- 
ing the  continuance  of  the  firm  or  after  its  termination; 

Han,  12^  is  a  Tery  instmctiFO  decu*  dearly  and  distinctly  traced,  and  pos- 

ion  illastrating  the  extent  and  limits  itively  shown  to  have  been  used  in  the 

of  this  doctrine.  An  attempt  was  made  porohase.    The  relief  oould    not   be 

to  reach  land  purchased  by  a  tmstee,  granted  npon  any  mere  inference.     If 

on  the  gronnd  that  it  was  paid  for  the  evidence  only  showed  that  at  one 

with  trust  fands.    There  was  no  eri-  time  the  trustee  had  trust  funds  m 

dence  as  to  what  amount  of    trust  his  hands,   and    that  afterwards  ho 

moneys  was  thus  used,  and   in  fact  bought  and  took  the  title  to  a  piece 

there  was  no  direct  positive  evidence  of  land  in  his  own  name,  but  went  no 

that  anif  such  funds  were  appropriated  farther,  the  court  could  not  draw  the 

by  the  trustee  in  paying  for  the  land,  inference  from  these  bare  facts  that 

Held,  that  the  doctrine  could  not  be  the  trust  funds  were  employed  in  the 

invoked  on  behalf    of    the  plaintiSl  purchase,   and    could  not  impress  a 

While  the    general    rule  was    fully  trust  upon  the  land.    [See  also  Phillips 

admitted,  in  order  that  it  should  be  v.  Overfield,    100  Mo.  466;  Sisemore 

applicable,  the  trust  fund    must  be  v.  Pelton,  17  Or.  646.] 
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whether  the  partnership  was  for  an  undetermined  period, 
or  was  to  end  at  a  specified  time,  and  the  renewal  lease  was 
not  to  take  effect  until  the  expiration  of  that  prescribed 
time;  whether  there  was  or  was  not  a  right  in  the  firm, 
by  contract,  custom,  or  courtesy,  to  a  renewal  of  the  origi- 
nal  lease  from  the  lessor;  and  even  whether  the  landlord 
would  or  would  not  have  granted  a  new  lease  to  the  other 
partners  or  to  the  firm.     All  these  facts  are  wholly  im- 
material to  the  application  of  the  doctrine,  for  its  opera- 
tion does  not  in  the  slightest  degree  depend  upon   the 
terms  and  provisions  of  the  original  lease,  nor  upon  the 
attitude  of  the  landlord.     The  doctrine  is  not  confined  to 
partners;  it  extends  in  all  its  breadth  and  with  all  its  ef- 
fects to  trustees,  guardians,  and  all  other  persons  clothed 
with  a  fiduciary  character,  who  are  in  possession  of  prem- 
ises as  tenants  on  behalf  of  their  beneficiaries,  or  who  are 
in  possession  as  tenants  of  premises  in  which  their  bene- 
ficiaries are  interested.^    As  this  rule  results  from  the 

*  In  Phyfe  ▼.  Wardell,  5  Paige,  268,  tate,  for  obtaining  the  renewal,  from 
28  Am.  Deo.  430,  Walworth,  O.,  thus  which  he  shall  not  peTBonally  profit. 
states  the  doctrine  in  its  general  form:  3.  This  doctrine  extendi  to  oommcr- 
*'  If  a  person  who  has  a  particular  or  cial  partnerships,  and  one  of  several 
special  interest  in  a  lease  obtains  a  partners  cannot,  while  a  partnership 
renewal  thereof  from  the  circumstance  continues,  take  a  renewal  lease  elan- 
of  his  being  in  possession  as  tenant,  destinely,  or  'behind  the  backs' of  hii 
or  from  having  such  particular  inter-  associates,  for  his  own  benefit.  It  is 
est,  the  renewed  lease  is  in  equity  con-  not  material  that  the  landlord  would 
sidered  as  a  mere  continuance  of  the  not  have  granted  the  new  lease  to  the 
original  lease,  subject  to  the  additional  other  partners,  or  to  the  firm.  4  It 
charges  upon  the  renewal,  for  the  pur-  is  of  no  consequence  whether  the  part- 
pose  of  protecting  the  equitable  rights  nership  is  for  a  definite  or  an  indennite 
of  all  parties  who  had  any  interest,  period.  The  disability  to  take  the 
either  legal  or  equitable,  in  the  old  lease  for  individual  profit  grows  out 
tease."  In  Mitchell  v.  Reed,  61  N.  Y.  of  the  partnership  relation.  While 
123,  139,  19  Am.  Rep.  252,  the  court,  that  lasts,  the  renewal  cannot  be  taken 
after  a  full  examination  of  the  author-  for  individual  purposes,  even  though 
ities,  summed  up  the  discussion  with  the  lease  does  not  commence  until 
the  following  propositions,  which  they  after  the  expiration  of  the  partnership, 
held  to  be  settled  conclusions:  *'  1.  A  5.  It  cannot  necessarily  oe  assumed 
trustee  holding  a  lease,  whether  cor-  that  the  renewal  can  be  taken  by  an 
porate  or  individual,  holds  the  renewal  individual  member  of  the  firm,  even 
as  a  trustee,  and  as  he  held  the  origi-  after  dissolution.  The  former  part- 
nal  lease.  2.  This  does  not  depend  ners  may  still  be  tenants  in  common; 
upon  any  right  which  the  cestui  que  or  there  may  be  other  reasons  of  a 
trust  has  to  the  renewal,  but  upon  the  fiduciary  nature  whjr  the  transaetioo 
theory  that  the  new  lease  is,  in  tech-  cannot  be  entered  mto."  Thia  cod- 
nical  terms,  a  '  graft '  upon  the  old  elusion  and  the  statements  of  the  text 
one;  and  that  the  trustee  '  had  a  facil-  are  fully  sustained  by  the  following 
tty/  by  means  of  his  relation  to  the  es-  cases,  in  which  the  doctrine  has  been 
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relation  of  trust  and  confidence  existing  between  the 
partners  or  other  persons  interested^  it  might  be  regarded 
as  an  outgrowth  of  the  doctrine  formulated  in  the  preced- 
ing paragraph.  It  is  more  directly,  however,  a  particular 
application  of  a  broad  principle  of  equity,  extending  to 
all  actual  and  quasi  trustees,  that  a  trustee,  or  person 
clothed  with  a  fiduciary  character,  shall  not  be  permitted 
to  use  his  position  or  functions  so  as  to  obtain  for  himself 
any  advantage  or  profit  inconsistent  with  his  supreme 
duty  to  his  beneficiary.' 

§  1051.  6.  Wrongful  Appropriation  or  Oonyersion  into 
a  Different  Form  of  Another's  Property. —  In  the  fore- 
going fourth  form  of  constructive  trust  the  fiduciary  per- 

applied  under  every  Tariety  of  circnm-  Pearce,  61  N.  Y.  357;  Leach  v,  Leaoh, 

stances:  Keech  y.  Sandford,  Sel.  Cae.  18  Pick.  68,  76;  Baker  t.  Whiting,  3 

Oh.  61;  1  Lead.  Ca«.  £q.,  4th  Am.  ed.,  Sam.  47ft,  495;  Kelley  v.  Qreenleaf,  3 

48,  49,  62;  Holt  ▼.  Holt,  1  Cas.  Ch.  Story,  93,  101;  Huson  ▼.  Wallace,  1 

190;  Manlove  t.    Bale,   2  Vem.   84;  Rich.  £q.  1,  2,  4,  7;  Lacy  ▼.  Hale,  37 

Bakestraw  t.  Brewer,  2  P.  Wmt.  511;  Pa.  St  360;  Barrett  v.  Bamber,  81  Pa. 

Pickering  ▼.  Vowles,  1  Brown  Ch.  197;  St.  247;  Winkfield  v.  Brinkman,  21 

Lee  V.  A^mon,  6  Brown  Pari.  C.  10,  Kan.  682;  Jones  y.  Dexter,  130  Mass. 

flargrave,  arg. ;  Alden  v.  Fouracie,  .3  380;  39  Am.  Rep.  459;  Laffan  ▼.  Naglee, 

Swanst.  489;    Cook    ▼.   CoUingridge,  9  Cat  662;  70  Am.  Deo.  678;  Gower  v. 

Jacob,  607,  619;  Brown  v.  De  Tastet,  Andrew,  8  Pac.  L.  J.  617  (the  rule  oor- 

Jacob,  284;  Oriffinv.  Griffin,  1  Schoales  rectly  applied  by  the  majority  of  the 

ft  L.  352;  Featherstonhangh  ▼.  Fen-  coart  to  a  confidential  managing  clerk 

wick,  17  Ves.  298,  311 ;  Moody  ▼.  Mat-  of  a  firm).     [See  also  Davis  v.  £mlin, 

thews,  7  Ves.  174,  185,  and  note  in  108  111.  39;  48  Aol  Rep.  541  (donfiden- 

Samner*s  ed;    Clegg  v.  Fish  wick,  1  tial  agent).] 

Maen.  k  G.  294;  Clegg  ▼.  Edmondson,        In  the  cases  where  the  mle  was  not 

8  De  Gez,  M.  ft  G.  787;  Clements  v.  applied  it  will  be  fonnd  that  there 

Hall,  2  De  Gex  ft  J.  173;  Burton  ▼.  were  always  some  controlling  facts 

Wookey,   6  Madd.   367:    Blissett  y.  which  prevented  its  operation,  even 

Daniel,  10  Hare,  493,  522,  536;  Gard-  though  the  rule  itself  was  fnlly  reoog- 

ner  v.  McCntcheon,  4  Beav.  534;  Lees  nized:  See  Acheson  v.  Fair,  3  Dm.  ft 

T.  Laforest,  14  Beav.  250;  York  etc  War.  512;  Nesbitt  ▼.  Tredennick,   1 

K'y  Co.  V.  Hudson,  16  Beav.  485;  Pe-  Ball  ft  B.  29,  48;  Mannsell  v.  0*Brien, 

rens  v.  Johnson,  3  Smale  ft  G.  419;  1    Jones   (Ir.)   176,    184;    Phillips  v. 

Burden  v.  Barkua,  3  QiS,  412;  4  De  Reeder,  18  N.  J.  Eq.  95;  Musselinan's 

Gex,  F.  ft  J.  42;  Holridge  V.  Gillespie,  Appeal,  62  Pa.  St.  81;   1   Am.  Rep. 

2  Johns.  Ch.  30;  Van  Home  ▼.  Fonda,  382;  Van  Dyke  v.  Jackson,  1  K  D. 

5  Johns.  Ch.  388,  407;  Davoue  v.  Fan-  Smith,   419;   Anderson   v.   Lemon,  8 

ning,  2  Johns.  Ch.  252,  258;  Phyfe  v.  N.  Y.  236;  4  Sand.  552. 

Wardell,  5   Paige,  268;  28  Am.  Dec         ^  Fox  v.    Mackreth,  2  Brown  Ch. 

430;  Armour  v.  Alexander,  10  Paige,  400;  2  Cox,  320;  1  Lead.  Cas.  Eq.,  4th 

571;  Wood  v.  Perry,  1  Barb.  114,  134;  Am.  ed.,  188,  212,  237;  Pooley  v.  Quil-  | 

Gibbes  v.  Jenkins,  3  Sand.  Ch.  130;  ter,  2  De  Gex  ft  J.  327;  4  Drew.  184; 

Dickinson  v.   Cod  wise,    1   Sand.  Ch.  Foabrooke  v.  Balguy,  1  Mylne  ft  K. 

214,  226;  Doughtery  v.  Van  Nostrand,  226;  Docker  v.  Somes,  2  Mylne  ft  K. 

1   Ho£t  Ch.  68,  70;  Bennett  v.  Van  655.    This  principle  is  discussed  in  the 

Syokel,  4  Duer,  162;  Dunlop  v.  Rich-  following  section.  I 

ards,  2  E.  D.  Smith,  181;  Struthers  v. 
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flon  appropriates  trust  funds  in  the  purchase  of  property, 
but  the  court  imputes  no  wrongful  intent;  it  assumes 
that  he  was  acting  in  pursuance  of  his  trust.     In  the 
present  case  the  wrongful  intent  necessarily  exists;  the 
intended  violation  of  a  fiduciary  duty  and  of  another's 
beneficial  rights  is  the  essential  element.    A  constructive 
trust  arises  whenever  another's  property  has  been  wrong- 
fully appropriated  and  converted  into  a  different  form. 
If  one  person  having  money  or  any  kind  of  property 
belonging  to  another  in  his  hands  wrongfully  uses  it  for 
the  purchase  of  lands,  taking  the  title  in  his  own  name; 
or  if  a  trustee  or  other  fiduciary  person  wrongfully  con- 
verts the  trust  fund  into  a  different  species  of  property, 
taking  to  himself  the  title;  or  if  an  agent  or  bailee  wrong- 
fully disposes  of  his  principars  securities^  and  with  the 
proceeds  purchases  other  securities  in  his  own  name, —  in 
these  and  all  similar  cases  equity  impresses  a  constructive 
trust  upon  the  new  form  or  species  of  property,  not  only 
while  it  is  in  the  hands  of  the  original  wrong-doer,  but  as 
long  as  it  can  be  followed  and  identified  in  whosesoever 
hands  it  may  come,  except  into  those  of  a  bona  fide  pur- 
chaser for  value  and  without  notice;  and  the  court  will 
enforce  the  constructive  trust  for  the  benefit  of  the  bene- 
ficial owner  or  original  cestui  que  trust  who  has  thus  been 
defrauded.    As  a  necessary  consequence  of  this  doctrine, 
whenever  property  subject  to  a  trust  is  wrongfully  sold 
and  transferred  to  a  bona  fide  purchaser,  so  that  it  is  freed 
from  the  trust,  the  trust  immediately  attaches  to  the 
price  or  proceeds  in  the  hands  of  the  vendor,  whether 
such  price  be  a  debt  yet  unpaid  due  from  the  purchaser, 
or  a  different  kind  of  property  taken  in  exchange,  or  even  a 
sum  of  money  paid  to  the  vendor,  as  long  as  the  money 
can  be  identified  and  reached  in  his  hands  or  under  his 
control.^    It  is  not  essential  for  the  application  of  this 

'  The  dootriae  was  most  clearly  and  eiple  of  this  eoaii  that  ae  between 

tenelj  stated  by  Tnrner,   L.  J.,  in  the  cestui  que  fmtt  and  tmstee,  and 

Pennell  ▼.  Deffelf,  4  Do  Oex,  M.  k  6.  all  parties  claiming  nnder  the  trostee, 

872,  SSSi  '*  It  is  an  undoubted  prin-  otherwise  than  bj  porefaase  for  vah- 
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doctrine  that  an  actual  trust  or  fiduciary  relation  should 
exist  between  the  original  wrong-doer  and  the  beneficial 
owner.  Wherever  one  person  has  wrongfully  taken  the 
property  of  another,  and  converted  it  into  a  new  form,  or 
transferred  it,  the  trust  arises  and  follows  the  property 
or  its  proceeds. 

S  1052.  7.  Wrongful  Acquisition  of  the  Trust  Property 
by  a  Trustee  or  Other  Fiduciary  Person.  —  In  several  of 
the  preceding  subdivisions,  the  trustee,  by  means  of  trust 
funds,  has  acquired  property  from  a  third  person,  which 
thereby  becomes  subject  to  the  original  trust.  The  pres- 
ent species  includes  all  the  various  instances  in  which 

Able  consideration  witboat  notice,  all  Golea  v.  Allen,  64  Ala.  9S  (wben  no 

property  belonginff  to  a  tnut,  bowever  tmst  ariaes);  Dodge  ▼.  Cole,  97  111. 

mnoh  it  may  be  changed  or  altered  in  338;  37  Am.  Rep.  Ill;  Oerry  v.  Derry, 

its  nature  or  character,  and  all  the  74  Ind.  560;  Newton  ▼.   Taylor,   32 

fruit  of  such  property,  whether  in  its  Ohio  St.  899;  Barrett  v.  Bamber,  81 

original  or  in  its  altered  state,  con-  Pa.  St.  247;  Veile  ▼.  Blodgett,  49  Vt. 

tinues  to  be  subject  to  or  affected  hr  270;  Hubbard  ▼.  Burrell,  41  Wis.  365 

the  trust ":  Fox  v.  Mackreth,  1  LeacL  (proceeds  charged  with  a  trust  on  sale 

Cas.    £q.,    188,  212,   237;  Taylor  ▼.  to  a  bona  Jide  purchaser);  Michigan 

Plumer,  3  Manle  &  &  562,  574,  576;  etc.  R.  R.  ▼.  Mellen,  44  Mich.  321 ; 

Ex  parte  Damas,  1   Atk.   232,   233;  Murray  ▼.  Lylburn,  2  Johns.  Ch.  441, 

Lane  v.  Dighton,  Amb.  409,  411,  413;  443;  Boyd  ▼.  McLean,  1  Johns.  Ch. 

Lench  ▼.  Lench,    10  Ves.  511,  517;  582;  Shaw  t.  Spencer,  100  Mass.  382; 

Lewis  T.  Madocks,  17  Ves.  48,  51,  58;  1   Am.  Rep.  115;  97  Am.  Dec.  107; 

Origg  ▼.  Cocks,  4  Sim.  438;  Ernest  Shelton  v.  Lewis,  27  Ark.  190;  Ma- 

T.  ^ysdill,  2  De  Gex,  F.  &  J.  175;  ihews  v.  Hevward,  23. 0. 239;Thomp. 

Barnes  ▼.  Addy,  L  R.  9  Ch.  244;  Ex  son  t.  Perkins,  3  Mason,  232;  Duncan 

parte  Cooke,  L  R.  4  Ch.  Div.  123;  ▼.  Jaudon,  15  Wall.  165.     [See  also 

Kant-v-Glo  eta  Co.  ▼.  Orare,  L  R.  12  Houghton  ▼.  DaTenport,  74  Me.  590; 

Ch.  DiT.  738;  Li  re  Hallett's  Estate,  Parks  v.  Parks,  66  Ala.  326;  Atkinson 

L.  K  13  Ch.  Div.  696;  Rolfe  ▼.  Qreg-  ▼.  Ward,  47  Ark.  533;  Humphreys  v. 

ory,  4  De  Oex,  J.  &  S.  576;  Mansell  Butler,  51  Ark.  851;  Riehl  ▼.  Foundry 

y.  Mansell,  2  P.  Wms.  678;  Wells  t.  Ass'n,  104  Ind.  70;  Munro  t.  Collins, 

Robinson,  13  CaL  133,  140,  141;  La-  95  Mo.  83;  Adams  ▼.  Lambard,  80  Cal. 

throp  ▼.  Bampton,  31  CaL  17;  89  Am.  426.] 

Dec   141;    Schlaeffer   v.   Corson,    52        In  order  that  this  species  of  tmst 

Barb.  510;  Swinburne  v.  Swinburne,  may  arise,  it  is  not  indispensable  that 

28  N.  Y.  568  (a  most  instructive  case);  the  conventional  relation  of  trustee 

Hastings  v.   Drew,  76  N.  Y.  9,  16;  and  ceUui  ^  tmsi,  or  even  any  fidu* 

Bartlettv.  Drew,  57N.  Y.  587;  Holden  oiary  relation,  should  exist  between 

V.  New  York  etc.  Bank,  72  N.  Y.  286;  the  original  wrong-doer  and  the  bene- 

Newton  v.  Porter,  69  N.  Y.  133,  136-  ficial  owner,  although  such  relation 

140;   25  Am.   Rep.   152;    Taylor   t.  generally  exists  in  these  oases.    Where 

Moeely,  57  Miss.  544;  Burks  v.  Burks,  securities  had  been  stolen,  and  trans- 

7  Baxt.  353;  Broyles  v.  Kowlin,  69  lerred  and  sold  by  the  thief,  a  trust 

Tenn.  191;  Tiliord  v.  Torrey,  53  Ala.  was  held  impressed  upon  them  and 

120;  Pindall  ▼•  Trevor,  30  Ark.  249;  on  their  proceeds,  in  the  hands  of  a 

Friedlauder   t.  Johnson,    2   Woods,  transferee    with  notice:   Newton   v. 

675;  MoDonough  v.  0*Niel,  113  Mass.  Porter,  69  N.  Y.  133,  140;  25  Am. 

92;   Tracy  v.   Kelley,   52  Ind.   535;  Kep.  152;  Bankof  AmenoaT.  Pollook, 

Cookson  T.  Richardson,  69  HI.  137;  4  Edw.  Ch.  215. 


§  1052  EQUITY  JURISPRUDENCB.  15&4 

the  trustee  or  other  fiduciary  person  wrongfully  acquires 
the  title  and  beneficial  use  of  the  very  trust  property  it- 
self,—  the  property  in  specie  which  forms  the  subject- 
matter  of  the  trust.    The  doctrine  may  be  stated   in  its 
most  general  form,  that  whenever  a  trustee  or  person 
clothed  with  any  fiduciary  character  takes  advantage  of 
the  relation,  and  by  means  of  it  acquires  the  title  or  use 
of  the  trust  property,  or  makes  a  profit  or  advantage  to 
himself  out  of  the  trust  and  confidence,  then  a  constmct- 
ive  trust  is  impressed  upon  such  property,  profits,  or 
proceeds  in  his  hands,  in  favor  of  the  original  beneficiary. 
The  following  are  some  of  the  most  important  applica- 
tions of  this  doctrine:  When  a  trustee,  administrator, 
agent,  attorney,  or  other  fiduciary  person,  without  the 
knowledge  or  consent  of  his  beneficiary,  purchases  the 
trust  property  at  a  public  or  private  sale;  or  when,  by 
taking  advantage  of  the  trust  and  confidence  reposed,  and 
of  the  superiority  conferred  upon  him  by  the  relation,  he 
unconscientiously  acquires  title  to  the  trust  property  by 
purchase  or  gift  directly  from  the  beneficiary;  or  when 
he  uses  the  trust  property  for  his  own  benefit,  or  in 
his  own  business,  and  by  means  of  such  use  obtains  ad- 
ditional  gains  and  profits,  —  in  these  and  all  similar  cases 
equity  impresses  a  constructive  trust  upon  the  property 
purchased  or  obtained,  and  upon  the  profits  and  acquisi- 
tions so  made,  for  the  benefit  of  the  party  beneficially  en- 
titled.^   This  form  of  constructive  trusts  embraces  many 

I  The  dealings  between  persons  in  Wedderbnm,  4  Mylne  ft  C.  41;  Qrest 

fidnciary  relations  have  been  fnlly  ex*  Lnzembonrff  R'y  Co.  r.  Magnay,  25 

amlned  in  the  previons  section  con-  BeaT.  586;  Kimbar  ▼.  Barber,  L.  R.  8 

cerning   "constructive  fraud.'*     The  Ch.  66;  Pooley  ▼.  Qnilter,  2  Da  Oez 

cases  there  cited  are  also  anthorities  k  J.  327;  4  Drew.  184;  Foabrooke  v. 

for  and  illustrations  of  the  text,  since  Balgny,  1  Mylne  ft  K.  226;    WlUett 

the  trust  above  mentioned  arises  from  ▼.   Blanford,   1   Hare,  263;  Townend 

the  wrongful  dealines  with  trust  prop-  v.  Townend,  1  G\fL  201;  Fawoett  v. 

erty  there  described:  See  cases  cited  Whitehouae,  1  Rnss.  ft  M.  132,  149; 

ante,  under  §§  957,  963;  [post,  §§  1075-  Bulkley  ▼.  Wilford,  2  Clark  ft  F.  102, 

1078;]  Fox  v.  Mackreth,  2  Brown  Ch.  177;  Ernest  v.  Croysdill,  2  De  Gex,  F. 

400;  2  Cox,  320;  1  Lead.  Cas.  £q.,  4th  ft  J.  175;  Rolfe  r.  Gresory,  4  De  Gex, 

Am.  ed.,    188,   212,   237;    Morret  ▼.  J.  ft  8.  676;  Heath  v.  Grealoek,  L.  B. 

Faske,  2  Atk.  52,  54;  Fowell  v.  Glover,  18  £q.  215;  Barnes  v.  Addy,  L.  R  9 

3  P.  VVms.  252,  note;  Docker  v.  Somes,  Ch.  244;  Ex  parte  Cooke,  L.  K  4  Ch. 

2  Mylne  ft  K.  655;   Wedderburn  v.  Div.  123;Nant-y-Glo.etaCa  v.Grare. 
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j>articalar  instancesi  and  the  principle  is  extended  to  all 
Gibuses  of  confidence)  whereby  the  one  in  whom  the  con« 
£dence  is  reposed  obtains  an  advantage. 

§1053.  8.  Trusts  ex  Malefloio. — In  general,  when- 
ever  the  legal  title  to  property,  real  or  personal,  has  been 
obtained  through  actual  fraud,  misrepresentations,  con- 
cealments, or  through  undue  influence,  duress,  taking 
advantage  of  one's  weakness  or  necessities,  or  through 
any  other  similar  means  or  under  any  other  similar  cir- 
cumstances which  render  it  unconscientious  for  the  holder 
of  the  legal  title  to  retain  and  enjoy  the  beneficial  inter- 
est, equity  impresses  a  constructive  trust  on  the  property 
thus  acquired  in  favor  of  the  one  who  is  truly  and  equi- 
tably entitled  to  the  same,  although  he  may  never  perhaps 
have  had  any  legal  estate  therein;  and  a  court  of  equity 
has  jurisdiction  to  reach  the  property  either  in  the  hands 
of  the  original  wrong-doer,  or  in  the  hands  of  any  subse- 
quent holder,  until  a  purchaser  of  it  in  good  faith  and 
without  notice  acquires  a  higher  right,  and  takes  the 
property  relieved  from  the  trust.^  The  forms  and  varie- 
ties of  these  trusts,  which  are  termed  ex  maleficio  or  ex 
ddieio,  are  practically  without  limit.  The  principle  is 
applied  wherever  it  is  necessary  for  the  obtaining  of  com- 

L.  R  12  Ch.  Div.  738;  In  re  Hallett's  Pa.  St.  247;  Jones  v.  Dexter,  130  Mass. 

Estate,  L.  R.  13  Ch.  Div.  696;  Web-  380;  39  Am.  Rep.  459;  Rea  v.  Copelin, 

ster  T.  King,  33  Gal.  348;  Scott  v.  Um-  47  Mo.  76;  Whitwell  v.  V^amer,  20 

barger,  41  GaL  410;  Gnerrero  v.  Balle-  Vt  425;  Giddings  ▼.  Eastman,  5  Paige, 

riuo,  48  Oal.  118;  Tracy  v.  Colby,  55  561;  Brown  ▼.  Lynch,  1  Paige,  147; 

Gal.  67;  Tracy  v.  Graig,  55  Gal.  91;  Blauvelt  ▼.  Aokerman,  20  N.  J.  Eq. 

Davis  ▼.  Rock  Greek  etc.  Co.,  55  Gal.  141;  Orumley  v.  Webb,  44  Mo.  444; 

359;  36  Am.  Rep.  40;  Swinbame  v.  100  Am.  Dec.  304.     [See  also  Powell 

Swinbame,  28  N.  T.  568;  Bennett  ▼.  r.  Powell,  80  Ala.  11;  Wren  v.  Fol- 

Austin,  81  N.   Y.   308;  Hastings  v.  lowell,  52  Ark.  76;  Carrier  ▼.  Heather, 

Drew,  76  N.  Y.  9;  Holden  t.  New  York  62  Mich.  441;  Weaver  r.  Fisher,  1 10 

and  Erie  Bank,  72  N.  Y.  286;  Smith  III.  146;  Davis  v.  Hamlin,  108  111.  39; 

V.  Frost,  70  N.  Y.  65;  Hnbbell  v.  Med-  48  Am.  Rep.  541;  Allen  v.  Jackson, 

bnry,  53  N.  Y.  98;  Gardner  v.  Ogden,  122  III  567;  VaUette  v.  Tedens,  122  IlL 

22  N.  Y.  327;  78  Am.  Dec.  192;  Man-  607;  3  Am.  St.  Rep.  502;  Byineton  v. 

ninff  V.  Hayden,  5  Saw.  360;  Broyles  Moore,  62  Iowa,  470;  Rose  v.  miyden, 

V.  Nowlin,  59  Tenn.  191;  Pindall  v.  35  Kan.  106;  57  Am.  Rep.  145;  Bryan 

Trevor,  30  Ark.  249;  Gookson  v.  Rich-  t.  McNanghton,  38  Kan.  98;  and  see 

ardson,  69  IlL  137;  Reickhoff  v.  Brecht,  cases  cited  at  end  of  note,  §  1056.] 
51  Iowa,  633;  Treadwell  v.  McKeon,        ^  [Qnoted  by  Mr.  Chief  Justice  Ful« 

7  Baxt  201;  Newton  v.  Taylor,  32  ler  in  Moore  ▼•  Crawford,  130  U.  8. 

Ohio  St.  399;  Barrett  v.  Bamber,  81  122,  128.] 
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plete  justice,  although  the  law  may  also  give  the  remedj 
of  damages  against  the  wrong-doer.^  While  these  in- 
stances are  so  many  and  variousi  there  are  certain  spe- 
cial forms  of  frequent  occurrence  and  great  importance 
which  require  particular  mention. 

S  1054.  (1)  A  Devise  or  Bequest  Procured  by  Fraud. 
—  Whenever  a  person  procures  a  devise  or  bequest  to  be 
made  directly  to  himself,  —  and  thereby  preventing  per- 
haps an  intended  testamentary  gift  to  another, — through 
false  and  fraudulent  representations,  assurances,  or  prom- 
ises that  he  will  carry  out  the  original  and  true  purpose 
of  the  testator,  and  will  apply  the  devise  or  bequest  to  the 
benefit  of  the  third  person  who  is  the  real  object,  and 
who  would  otherwise  have  been  the  actual  recipient  of 
the  testator's  bounty,  and  after  the  testator's  death  he  re* 
fuses  to  comply  with  his  former  assurances  or  promises, 
but  claims  to  hold  the  property  in  his  own  right  and  for 
his  own  exclusive  benefit, — in  such  case  equity  will  en- 
force the  obligation  by  impressing  a  trust  upon  the  prop- 
erty in  favor  of  the  one  who  has  been  defrauded  of  the 

'  See  anie,  OMes  eited  under  §§  946-  Whitney,  6  Hnn,  16;  Baier  t.  Berbe- 

961,  which  furnish  many  examples  of  rioh,  6  Mo.  App.  537  (a  oomlmiatioa 

these  trnsts;  Dyer  v.  Dyer,  1  Lead,  to  prerent  bidding  at  a  pablie  ssle  of 

Oas.  Bq.,  4tli  Am.  ed.,  814,  350-961,  land  renders  the  parchaser  a  tnistee}; 

note  of  Am.  ed. :  oonreyances  obtained  Beach  ▼.  Dyer,  93  DL  295  (no  tmst 

from  persons  of  weak  mind,  by  nndne  against  the  grantee  in  a  fimadalent 

influence,  eto. :  Addison  ▼.  Dawson,  2  oonveyance  of  land,  aniess  he  was  a 

Vern.  678;  Ez  parte  Roberts,  8  Atk.  party  to  the  fraud);  Huxley  t.  Bioe,  40 

308,  810  (lunacy);  Att'y-Gen.  ▼.  So-  Mich.   73  (trust  from  actual  fiaad); 

thou,  2  Vern.  497;  GoM  t.  Okeden,  Troll  ▼.  Carter,  15  W.  Va.5e7;  Phelps 

4  Brown  Pari.  0.  198;  Price  v.  Ber-  ▼.  Jackson,  31  Ark.  272;  Hendrix  t. 

ringtoD,  7  Hare,  394;  3  Macn.  &  G.  Nnnn,  46  Tex.  141;  Vetle  y.  Blodgett» 

486;  Harvey  v.  Mount,  8  Bear.  439;  49  Vt.  270;  Newell  v.  Newell,  14  Ku. 

deeds  or  wills  fraudulently  destroy  ed,  202;  Jenkins  ▼.  Doolittle,  69  HL  415; 

in  order  to  deprive  the  owner  of  his  Greenwood's  Appeal,  92  Pa.  St.  181 

title:  Tucker  ▼.  Phipps,  8  Atk.  359,  (extent   of   such    trustee's  liability); 

360;  Downes  v.  Jenninss,  32  Beav.  290;  Barnes  ▼.  Taylor,  30  N.  J.  Eq.  7  (ditto). 

Bailey  ▼.  Stiles,  2  N.  J.  Eq.  220;  see  [See  also  Jones  ▼.  Van  Doren,  130  U. 

ante,  §  919;  owners  conveying  away  S.  684;  Piper  ▼.  Hoard,  107  K.  T.  73; 

their  property,  through  mistake  or  ig-  1  Am.  St  Rep.  789;  Christy  v.  Sill, 

norance  of  their  rights:  Bingham  v,  95  Pa.  St.  380;  Bailey's  Appeal,  96  Pa. 

Bingham,  1  Yes.  Sr.  126;  Naylor  v.  St.  253;  Hack  ▼.  Norri^  46  Mich.  587 

Winch,  1  Sim.  &  St.  555,  564;  Hollins-  (vendees  of  mm  eovimMviMfitM);  Cnlbert- 

head  v.  Simms,  51  Cal.  158;  Mercier  son  t.  Young,  50  Mich.  190;  Winger- 

V.    Hemme,   50  Gal.  606;  Dewey  v.  tor  ▼.  Wingerter,  71  CaL  105;  Ooggt> 

Moyer,  72  K.  Y.  70.  76;  Hammond  ▼.  well  t.  Griffith,  23  Neb.  834.] 
Pennool^  61  N.   Y.   145;  Fulton  T. 
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testator's  intended  gift,  and  by  treating  the  actual  devisee 
or  legatee  as  a  trustee  holding  the  mere  legal  title,  and  by 
compelling  him  to  carry  the  trust  into  effect  through  a 
conveyance  to  the  one  who  is  beneficially  interested.  It 
18  not  necessary  that  the  representations,  assurances,  or 
promises  of  the  actual  devisee  or  legatee  should  be  in 
writing;  they  may  be  entirely  verbal.  There  are  a  few 
cases  which  seem  to  hold  that  a  trust  will  arise  under 
these  circumstances  from  a  mere  verbal  promise  of  the 
devisee  or  legatee  to  hold  the  property  for  the  benefit  of 
another  person.  This  position,  however,  is  clearly  op- 
posed to  settled  principle.  The  only  ground  upon  which 
such  a  trust  can  be  rested,  and  is  rested  by  the  over- 
whelming weight  of  authority,  is  actual  intentional  fraud.^ 

^  McGormick  v.   Grogan,  L.  R.  4  the  oompUinants,  at  his  raggeaiioa 

H.  L.    S2,   97»  per   Lord  Westbary  and  on  hia  promise  to  paj  them  that 

(see  aniet  voL  1,  §  431);  Pod  more  ▼.  money,  after  the  testator's  decease, 

Ganning,  7  Sim.  644;  5  Sim.  4S6.     In  oat  of  the  legacy  to  him,  and  then  af« 

this  case  the  Tice-chancellor  said,  as  ter  receiving  the  entire  legacy,  to  re- 

the  groiud  of  his  decision:  "  I  have  fuse  to  pay  them  the  money  which  he 

always    understood   that   the    court  had  so  promised  to  pay.      But,  per 

would  interfere  to  prevent  the  obtain-  eontrti,  in  Bedilian  v.  Seaton,  3  WalL 

ing  of  an  estate  by  fraud,  notwith-  Jr.  279,  it  seems  to  be  held  not  only 

staading  the  statute  of  frauds."    See  that  no  trust  will  arise  from  a  mere 

alaoSelUok  t.  Harris,  6  Vin.  Abr.  521;  verbal  promise  to  the  testator,  how- 

Ohamberlaine  v.  Chamberlaine,  Freem.  ever  solemn,  but  none  will  arise  from 

Ch.  62;  pevenish  v.  Baines,  Prec.  Ch.  a  fraudulent  promise,  —  only  a  contract 

8;  Thynn  v.  Thyno,  1  Vern.  296;  01  d«  which  equity  will  enforce.     See  also 

ham  T.  Litchfield,  2  Vern.  506;  Drake-  anie,  cases  cited  under  §  919;  1  Lead, 

ford  T.  WUks,  3  Atk.  539;  Walker  v.  Gas.  £q.,  4th  Am.  ed.,  350;  [Socher's 

Walker,  2  Atk.  98;  Reech  v.  Kenni-  Appeal,  104  Pa.  St.  609;  Williams  v. 

Kta,  Amb.  67;  1  Ves.  Sr.  123;  Mnck-  Vreeland,  32  N.  J.  Eq.  734,  and  eases 

(ton  V.  Brown,  6  Ves.  52;  Stickland  collected  in  the  reporter's  note;  Oil- 

V.  Aldridge,  9  Ves.  516;  Chamberlain  patrick  v.  Glidden,  81    Me.   137;  10 

T.  Agar,  2  Ves.  &  B.  259;  Seagrave  v.  Am.    St.    Rep.   245;  Shields  v.   Mc- 

Kirwan,  1  Beat.  157;  Dixon  v.  Olmius,  Auley,  37  Fed.  Rep.  302;  Williams  v. 

1   Ck>x,   414;  Bulkley  v.    Wilford,   8  Fitch,  18  N.  Y.  546.    The  majority  of 

Bligh,  N.  S.,  Ill;  Chester  v.  Urwick,  the  recent  decisions  do  not  insist  on 

23SeaT.  407;  Middletou  v.  Middleton,  an  actual  fraudulent  intention  on  the 

1  Jacob  &  W.  94,  96;  Church  v.  Ru-  part  of  the  legatee  or  devisee  as  neces- 

land,  64  Pa.  St.  432;  Hoge  v.  Hoge,  1  sary  to  the  creation  of  a  trust  of  this 

Watts,    163,   213;   26  Am.  Dec.    52;  nature.     In    the  important    case    of 

Dowd  T.  Tucker,  41  Conn.  197;  Wil-  O'Hara  v.  Dudley,  95  N.  Y.  403,  47 

liams  V.  Vreeland,  29  N.  J.  Eq.  417.  Am.  Rep.  53,  the  trial  court  found  as 

In  this  last  case  the  point  was  directly  a  fact  that  the  legatees  had  made  no 

decided  that  a  trust  arises  from  such  express  promise  to  obtain  the  bequest, 

a  verbal  promise  made  to  the  testator,  and  had  practiced  no  fraud;  the  court 

The  chancellor  said  (p.  419):  "It  is  say  (p.  412):  '*  This  finding  is  assailed, 

fraud  for  V.  to  have  induced  the  tes-  but  unsuccessfully  so  far  as  it  frees 

tator  to  make  a  bequest  to  him,  indud*  the  legatees  from  a  charge  of  actual 

ing  money  intended  by  the  former  for  fraud.    In  that  respect  we  agree  that 
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§  1055.  (2)  Purchase  upon  a  Fraadolent  Verbal  Prom- 
ise.— A  second  well-settled  and  even  common  form  of 
trusts  ex  malefieio  occurs  whenever  a  person  acquires  the 
legal  title  to  land  or  other  property  by  means  of  an  in- 
tentionally false  and  fraudulent  verbal  promise  to  bold 
the  same  for  a  certain  specified  purpose, — as,  for  example, 
a  promise  to  convey  the  land  to  a  designated  individual, 
or  to  reconvey  it  to  the  grantor,  and  the  like,  —  and  hav- 
ing thus  fraudulently  obtained  the  title,  he  retains,  uses, 
and  claims  the  property  as  absolutely  his  own,  so  that 
the  whole  transaction  by  means  of  which  the  ownership 
is  obtained  is  in  fact  a  scheme  Vt  actual  deceit.  Equity 
regards  such  a  person  as  holding  the  property  charged 
with  a  constructive  trust,  and  will  compel  him  to  fulfill 
the  trust  by  conveying  according  to  his  engagement' 

there  was  noevU  or  selfish  intention  ported  by  authority;  indeed,  in  meny of 

on  their  part";  and  farther,  "Where,  the  cases  cited  in  this  note  the  devise 

in  snoh  case,  the  legatee,  even  by  silent  or  bequest  was  ezpreesed  to  be  in  tnist» 

acquiescence,  encourages  the  testatrix  and    not    absolute:    8ee    (^gney  t. 

to  make  a  bequest  to  him  to  be  by  him  O'Brien,  S3  HI.  72;  Podmore  t.  Gnn- 

applied  for  the  benefit  of  others,  it  has  ning,  7  Sim.  644;  In  re  Fleetwood,  L. 

aU  the  force  and  effect  of  an  express  R.  15  Ch.  Div.  594;  Riordan  ▼.  Banon. 

promise ";  citing  Wallgraye  v.  Tebbs,  10  Ir.  Eq.  469;  Curdy  ▼•  Bertoi^  79 

2  Kay  &  J.  321;  Schults's  Appeal,  80  Gal.  420;  12  Am.  St  Rep.  157.] 

Pa.  St.  406.     The  whole  subject  un-  ^  The    trust    in    such    oases  arises 

derwent  an  exhaustive  discussion  in  wholly  from  the  fraud;  the  statute  of 

In  re  Fleetwood,  L.  R.  15  Ch.  Div.  frauds  reaniring  a  written  declaratioQ 

594,  and  it  was  held  that  no  actual  or  of  trust  does  not  apply,  ainoe  trasts 

personal  fraud  on  the  part  of  the  lega-  ex  malefieio  are  excepted  from  ita  oper- 

tee  was  necessary  to  give  the  court  atiqn:  Hunt  t.  Roberts,  40  Me.  IS7; 

jurisdiction  to  enforce  the  trust.    See  Hodges  v.  Howard,  5  R.  L  149:  Fraser 

also  Curdy  t.  Berton,  79  CaL  420;  12  v.  Child,  4  K  D.  Smith,  153;  Hoge  v. 

Am.  St.  Rep.  157;  In  re  Keleman,  126  Ho^e,  1  Watts,  163,  214;  26  Am.  Dee. 

N.  Y.  73.    The  object  of  the  trust  52;  Cousins  v.  Wall,  3  Jones  £q.  43; 

must,  however,  be  communicated  to  Cameron  v.  Ward,  8  Oa.  245;  Jones 

the  legatee  or  devisee  in  the  testator's  v.  McDougal,  32  Miss.  179;  Martin  v. 

lifetime;   otherwise  there  cannot  be  Martin,  16  R  Mon.  8;  Arnold  v.  Cord, 

that  acquiescence  or  implied  promise  Idlnd.  177;  Laingv.  McRee,  13Mi(di. 

on  the  part  of  the  former  which  ia  124;  87  Am.  Dec  738;  Nelson  ▼.  Wor- 

neoesssry  to  raise  the  trust:  See  In  re  rail,  20  Iowa,  469;  Coyle  v.  Davis,  20 

Boyes,   L.   R.  26  Ch.  Div.   531.     In  Wis.  564:  Hidden  v.  Jordan,  21  CsL 

Oliffe  ▼.  Wells,  130  Mass.   221,   the  92,  99-102;  Sandfoss  v.  Jones,  35  CsL 

distinction  was  made  that  where  the  481,  489;  Coyote  eta  Co.  v.  Ruble,  8 

will  shows  on  its  face  that  the  devise  Or.  284;  Troll  v.  Carter,  15  W.  Va 

or  bequest  is  in  trust,  but  the  purposes  567*     [See  also  Fischbeck  v.  Grrosa,  112 

of  the  trust  are  not  stated,  then  the  IlL   208;  Henschel  v.    Maraero,   120 

equitable  estate  results  to  the  heirs  at  III.   660;    Nordholt  ▼.   Nordholt,    87 

law  or  next  of  kin  of  the  testator,  and  Cal.  552;  22  Am.  St.  Rep.  268;  Brison 

cannot  be  divested  by  anything  short  v.  Brison,  75  OsL  525;  7  Am.  St.  Rep. 

of  a  testamentary  disposition.     This  189;  Manning  v.  Pippen,  86  Ala.  367; 

distinction  seems  to  be  entirely  unsup-  11  Am.  St.   Rep.  46  (conveyance  ob* 
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§  1066.     (3)  No  Trnst  from  a  Mere  Verbal  Promise. — 

The  foregoing  cases  should  be  carefully  distinguished 
from  those  in  which  there  is  a  mere  verbal  promise  to 
purchase  and  convey  land.  In  order  that  the  doctrine  of 
trusts  ex  maleficio  with  respect  to  land  may  be  enforced 
under  any  circumstances,  there  must  be  something  more 
than  a  mere  verbal  promise^  however  unequivocali  other- 
wise the  statute  of  frauds  would  be  virtually  abrogated; 
there  must  be  an  element  of  positive  fraud  accompanying 
the  promise,  and  by  means  of  which  the  acquisition  of 
the  legal  title  is  wrongfully  consummated.  Equity  does 
not  pretend  to  enforce  verbal  promises  in  the  face  of  the 
statute;  it  endeavors  to  prevent  and  punish  fraud,  by 
taking  from  the  wrong-doer  the  fruits  of  his  deceit,  and 
it  accomplishes  this  object  by  its  beneficial  and  far-reach- 
ing doctrine  of  constructive  trusts.^ 

tAined  by  fnudnlent  promise  to  make  K.  J.  Eq.  619;  Merritt  ▼•  Brown,  21 
»  will  in  grantor's  fayor).]  N.  J.  Eq.  401,  404;  Famham  v.  Clem- 
The  doctrine  is  often  need  with  ents,  61  Me.  426;  MoGnlloch  ▼.  Cow- 
great  efficacy  to  prevent  the  trinmph  her,  6  Watts  k  S.  427,  430;  Kisler  y. 
of  tend,  and  to  protect  persons  nnder  Kisler,  2  Watts,  328;  27  Am.  Dea 
necessities,  in  cases  where,  at  ezecntion  308;  Schmidt  y.  Gatewood,  2  Rich, 
sale,  or  mortgage  foreclosnre,  or  other  Eq.  162;  Green  y.  Ball,  4  Bush,  586; 
oompolsory  pnblie  sale,  a  party  bnys  Moore  y,  Tisdale,  6  B.  Mon.  362;  Roee 
in  the  land  nnder  a  prior  tendnlent  y.  Bates,  12  Ma  30;  Wolford  y.  Her- 
promise  made  to  the  owner  that  the  rington,  86  Pa.  St.  39;  1  Lead.  Cas. 
purchaser  will  take  the  title,  hold  the  Eq.,  4th  Am.  ed.,  360-364;  [also  Cow- 
property  for  the  benefit  of  snch  owner,  perthwaite  y.  First  Kat.  Bank,  102  Pa. 
and  will  reeonvey  to  him  on  being  St.  397;  Kimmel  y.  Smith,  117  Pa. 
repaid  the  amount  advanced  for  the  St.  183;  Salsbary  y.  Black,  119  Pa.  St. 
pnrohase  price;  and  having  thus  by  a  207;  4  Am.  St.  Rep.  631;  Tankard  y. 
frandnlent  contrivance  cut  off  compe-  Tankard,  84  N.  0.  286;  McNair  y. 
tition,  and  prevented  the  owner  from  Pope,  100  N.  0. 404;  Fishback  v.  Green^ 
making  other  arrangements  to  protect  87  Ky.  107;  Merrett  y.  Poulter,  96 
his  property,  and  having  obtained  the  Mo.  237;  and  see  Lamar  y.  Wright^ 
property  perhaps  for  mnch  less  than  81  8.  0.  60;]  as  to  enforcing  snch  a. 
its  real  value,  he  refuses  to  abide  by  yerbal  promise  free  from  fraud,  where 
Ids  verbal  promise,  and  retains  the  the  statute  of  frauds  is  not  pleaded 
land  or  other  property  as  absolutely  as  a  defense,  see  Combs  y.  Little,  4 
Ins  own.  Equity  will  relieve  the  de«  K.  J.  Eo.  810;  40  Am.  Dec.  207;  Mar- 
tended  owner  hy  impressing  on  the  latt  y.  Warwick,  18  N.  J.  Eq.  108;. 
property  a  trust  eav  makfidOt  and  by  19  K.  J.  Eq.  439;  Merritt  ▼.  0rown» 
treating  the  purchaser  as  a  trustee  m  21  N.  J.  Eq.  401,  404. 
iiaUMm.  This  application  of  the  doc*  *  Leman  v.  Whitley^  4  Russ.  423; 
trine  was  explained  and  the  authori*  Levy  y.  Brush,  46  N.  x.  689;  Wheeler 
ties  were  examined  in  Ryan  y.  Dox,  y.  Reynolds,  66  N.  Y.  227;  Payne  y. 
34  N.  Y.  307;  90  Am.  Dec  696;  and  Patterson,  77  Pa.  St  134;  Bennett  y. 
Wheeler  y.  Reynolds,  66  K.  Y.  227.  Dollar  Say.  Bank,  87  Pa.  St  382; 
See  also  Dodd  v.  Wakeman,  26  K.  J.  Hon  v.  Hon,  70  Ind.  136;  Gibson  v. 
Eq.  484;  Walker  y.  Hill's  Ex'rs,  22  Decius,  82  HL  304;  Famham  v.  Clem* 
2£q.  JUB.— W 
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§  1057.   (4)   Trusts  in  Favor  of  Oreditors.  — In  carrying 

out  the  general  principle  of  trusts  for  the  purpose  of  work- 
ing ultimate  justice,  and  reaching  property  where  the 
legal  title  has  been  parted  with,  and  is  beyond  the  scope 
of  legal  process,  a  constructive  trust  is  said  to  arise  in 
favor  of  judgment  creditors  with  respect  to  the  property  of 
their  debtors,  which  has  been  transferred  with  the  intent 
to  defraud  the  creditors  of  their  rights,  or  of  which  the 
legal  title  is  vested  in  third  persons  with  a  like  fraudulent 
intent,  or  which  is  of  such  a  nature  that  it  cannot  be 
taken  by  execution  upon  judgments  in  legal  actions.' 

§  1058.  Sights  and  Bemedies  of  the  Beneficiary.  — The 
essential  nature  of  constructive  trusts  has  been  explained 
in  a  former  paragraph.*  Equity  regards  the  cestui  qus 
trust,  in  all  instances  except  that  last  mentioned  in  favor 

eats,  01  Mo.  426;  Pattisoii  ▼.  Horn,  1  compare  Barr  t.   CDonnell,  76  CbL 

Orant  Cas.  801;  Hogg  ▼.  Wilkins,  1  469;  9  Am.  St.  Bep.  242  (relation  be- 

Oraat  Cas.  67;  Barnet  ▼.  Dougherty,  tween  tenaate  in  oommon  not  eoofi* 

32  Pa.  St  371;  Campbell  ▼.  Campbell,  dential).] 

2  Jones  Eq.  364;  Chambliss  ▼.  Smith,        ^  Thetmst  is,  in  reality,  oneinBime 

30  Ala.  366;  Whiting  v.  Gould,  2  Wis.  alone;  the  creditor's  right  to  reach  the 

552;  1  Lead.  Cas.  Eq.,  4th  Am.  od.»  debtor's  property  is  in  no  imo  sense 

355-364.    [See  also  Salisbary  ▼.  Clarke,  an  nUerest  in  that  property;  it  is,  at 

61   Vt.  453;   Slocum  y.  Wooley,  43  most,  only  an  eaaitable  lien  on  the 

N.  J.  Eq.  453;  Salter  ▼.  Bird,  lOiB  Pa.  property.   Since  the  creditor's  right  to 

St.   436;  Salsbury  y.  Black,   119  Pa.  pursue  his  debtor's  property  nnder  the 

St  200;  4  Am.  St.  Rep.  631;  Watson  circumstances  mentioned  is  constantly 

y.  Toung,   30  S.  C.  144;  Moseley  y.  spoken  of  by  judges  and  text-writers 

Moseley,  86  Ala.  289;  Bland  y.  Talley,  as  based  upon  a  trust  affiecting  sudi 

50  Ark.  76;  McCIain  y.  McClain,  57  property,  i  haye  simply  enumerated 

Iowa,  167;  Bohm  v.  Bohm,  9  CoL  100;  the  case  among  the  different  species  of 

Barr  y.  CDonnell,  76  CaL  469;  9  Am.  oonstmctiye  trusts.    The  examination 

St  Bep.  242;  Feeney  y.  Howard,  79  of  tiie  doctrine  is  postponed  nntil  the 

Cal.   525;  12  Am.  St  Bep.  162.     If,  subject  of     << creditors'    suits'*    and 

howeyer,  the  parties  stood  in  a  relation  other  similar  remedies  is  reached:  See 

of  confidence  with  each  other,  the  fact  Dewey  y.  Moyer,  72  N.  Y.  70,  76; 

that,  at  the  time  of  the  conyeyanoe  Bliss  y.  Matteson,  45  N.  Y.  22,  21; 

and  promise  to  reconyey,  there  was  Savage  y.  Murphy,  34  N.  Y.  606;  90 

no  fraudulent  intent  on  the  part  of  Am.  Dec.  733;  8  Bosw.  75;  Kizug  y. 

the  grantee  is  immaterial;  a  construct-  Wilcox,  11  Paige,  589;  Loomis  y.  ^ufft, 

ive  trust  arises:    See  Wood  y.  Rabe,  16  Barb.  541,  &43;  Mead  y.  Gregg,  12 

96  N.  Y.  414;  48  Am.  Eep.  640  (mother  Barb.  653;  Day  y.  Cooley,  118  Mass. 

and  son);    Brison  y.  Brison,  75  Cal.  524;Partridgey.  Messer,  140ray,  ISO; 

525;  7  Am.    St   Rep.  189;   90  CaL  Case  y.  Gemsh,  15  Pick.  49,  50;  Mann 

323  (wife  and  husband);  Alaniz  y.  Cas*  y.  Darlington,  15  Pa.  St  310;  Jones  y. 

enaye,  91  Cal.  41;  Border  y.  Conklin,  Keeder,  22  Ind.   Ill;  E.ahn  y.  Gum* 

77  Cal.  331  (attorney  and  client);  Bart-  berts,  9  Ind.  430;  and  see  ante,  §§  Vi2, 

lett  y.  Bartlett,  15  xTeb.  693  (wife  and  973;  [see  also  Eitchell  y.  Jackson,  71 

husband);  Butler  t.  Hyland,  89  Cal.  Ala.  556;  Bieg  y.  Burnham,  55  Mich. 

575  (conyeyance  to  de  facto  guardian);  39;  Mason  y.  rierson,  69  Wis.  585.] 
Gruhn  y.   Richardson,    128    111.  178;        >  See  ante,  §  1044;  [also  S  375.1         , 
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of  creditors,  although  without  any  legal  title,  and  perhaps 
without  any  written  evidence  of  interest,  as  the  real 
owner,  and  entitled  to  all  the  rights  and  consequences  of 
such  ownership.  Numerous  important  questions  con- 
cerning the  conduct  of  trustees,  their  relations  with  the 
trust  property  and  with  the  beneficiaries,  which  arise 
from  express  trusts,  can  have  no  existence  in  connection 
with  constructive  trusts.  Every  act  of  the  trustee  in 
holding,  managing,  investing,  or  otherwise  dealing  with 
the  trust  property  as  though  he  could  retain  it,  is  itself  a 
violation  of  his  paramount  obligation  to  the  beneficiary. 
If  the  trustee  refuses  or  delays  to  convey  the  property  to 
its  beneficial  owner,  and  retains  it,  derives  benefit  from 
its  use,  and  appropriates  its  rents,  profits,  and  income,  he 
must  account  for  all  that  he  thus  receives,  and  pay  over 
the  amount  found  to  be  due  to  the  cestui  que  trust,  as  well 
as  convey  to  him  the  corpus  of  the  trust  fund.  The  bene- 
ficiary, therefore,  being  the  true  owner,  may  always,  by 
means  of  an  equitable  suit,  compel  the  trustee  to  con- 
vey or  assign  the  corpt^  of  the  trust  property,  and  to 
account  for  and  pay  over  the  rents,  profits,  issues,  and 
income  which  he  has  actually  received,  or,  in  general, 
which  he  might  with  the  exercise  of  reasonable  care  and 
diligence  have  received.'  In  such  a  suit  the  plaintiff 
is  also  entitled  to  any  additional  or  auxiliary  remedy, 
such  as  injunction,  cancellation,  accounting,  which  may 
be  necessary  to  render  his  final  relief  fully  efficient. 
No  change  in  the  form  of  the  trust  property,  effected 
by  the  trustee,  will  impede  the  rights  of  the  beneficial 
owner  to  reach  it  and  to  compel  its  transfer,  provided  it 
can  be  identified  as  a  distinct  fund,  and  is  not  so  mingled 
up  with  other  moneys  or  property  that  it  can  no  longer 
be  specifically  separated.  If  the  trust  property  has  been 
transferred  to  a  bona  fide  purchaser  for  value  without 

'  There   mn  instanoes,  where  the  him  with  prooeeds  or  profits  whioh  ha 

tmatee  has  aoted  in  good  faith,  in  might  have  reoeired,  nor  with  oom* 

which  a  court  of  equity  would  only  pound  interest,   etat  See  Barnes  t. 

hold  him  accountable  for  what  he  had  Taylor,  30  N.  J.  Eq.  7)  Gffsenwood'f 

aduaUif  reoeiTed,  and  would  not  charge  Appeal,  92  Pa.  St.  ISl. 
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notice,  or  has  lost  its  identity,  the  beneficial  owner  mnst^ 
and  under  other  circumstances  he  may,  resort  to  the  per- 
sonal liability  of  the  wrong-doing  trustee.^    The  existence 
of  a  constructive  trust,  as  of  a  resulting  one,  must  be 
proved  by  clear^  unequivocal  evidence.' 


SECTION  VI. 

POWERS^   nUTDSa^  AND  UABILmSS   OF  EXPRESS  TBU8IEESL 

AHALma 
•  1059.    DiTiBioni. 

I  lOSO.  FinL    Powers  and  modes  of  aetbg^ 

a  1061-1083.  Swmd.    Duties  and  liabiUties. 

H  1062-1065.  L  To  oarry^the  trnst  into  exeontion. 

1 1062.  1.  The  duty  to  conform  striotly  to  tiie  direotfou  of  tiie  traits 

1 106S.  2.  The  duty  to  aooonnt 

1 1064.  8.  The  dnty  to  obey  directioiis  of  the  oonrk 

1 1065.  i.  The  duty  to  restore  the  trust  property  at  tfaa  end  sf  tbe^ 

trust. 

IS  1066-1074.  IL  To  use  care  and  dUigenoe. 

f  1067.  1.  The  duty  of  protecting  the  trust  property. 

f  1068.  2.  The  duty  not  to  delegate  his  authority. 

1 1069.  8.  The  duty  not  to  surrender  entire  control  to  a  oo-lmsisib 

f  1070.  4w  The  amount  of  care  and  diligenoe  required. 

1 1071.  6.  The  duty  as  to  iuTestments. 

S  1072.  The  necessity  of  making  inyestments. 

1 1078.  Kinds  of  investments:  When  particular  seeuritios  aMozpMly 
authorized. 

1 1074.  The  same:  When  no  directions  are  giTen. 

M  1075-1078.  m.  To  act  with  good  faith. 

f  1076.  1.  The  duty  not  to  deal  with  the  trust  property  for  Ms  ewa 

i  advantage. 

f  1076.  2.  The  duty  not  to  mingle  trust  funds  with  bis  own. 

1 1077.  8.  The  duty  not  to  accept  any  position,  or  enter  into  say  is- 

lation,  or  do  any  act  inconsistent  with  the  interests  of  the 
beneficiary. 

1 1078.  4w  The  duty  not  to  sell  trust  property  to  hlmsalf,  nor  to  boy 

from  himself. 
a  1079-1083.    IV.   Breach  of  trust  and  liability  therefor* 
f  1080.    Nature  and  extent  of  the  liability, 
f  1081.    Liability  among  co-trusteee. 

>  Lathrop  t.  Hampton,  31  GaL  17;  Be  Oex,  J.  ft  S.  676;  Hanalng  ▼•  Hay- 

89  Am.  Dea  141.  den,  5  Saw.  360;  North  Gkr.  R.  R.  f . 

'  As  to  delay  in  enforcing  the  bene*  Drew,  3 Woods,  691(acqnieacence);Geiv 

flotary's  right^  see  Rolfe  t.  Gregory,  4  man  Am.  Sem.  ▼•  Kiefer,  48  Mich.  106. 
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1 1062.  Liability  for  <M>*tnutoM. 

110631  Thebtnefioiaxyao^ietoing^  orapurtyloth^brMcliof  tnuib 

1 106^  TkM,    Th«  tnutoa's  oompensation  and  aUowaoMti 

f  1085.  AllowanoM  for  oxpensat  and  outlayi;  lion  tbarefor. 

f  1080.  Famih,    RomoTal  and  appointmont  of  tnutota. 

f  1087.  Appointmont  of  new  traatota. 

§  1059.  DiTisions.— The  duties  and  liabiliti;,!  of  the 
trustees  and  corresponding  rights  of  the  beneficiaries  in 
trusts  arising  by  operation  of  law  have  been  explained  in 
the  preceding  section.  The  discussions  of  the  present 
section  refer  primarily  and  mainly  to  the  powers,  duties, 
«nd  liabilities  of  the  trustees  in  express  trusts  of  all 
kinds  and  for  all  purposes,  and  the  statement  of  their 
duties  and  liabilities  necessarily  includes  the  correlative 
rights  and  remedies  of  the  cestuis  que  trustent;  some  of 
the  conclusions  may,  however,  apply  to  the  trustees  in 
resulting  and  constructive  trusts.  The  entire  subject 
•embraces  the  following  subdivisions:  1.  The  trustee's 
powers  and  modes  of  acting;  2.  His  duties  and  liabilities; 
S.  His  compensation  and  allowances;  4.  Bemoval  and 
appointment  of  trustees. 

g  1060.  rirst.  Powers  and  Modes  of  Acting.  —  Al- 
though an  acceptance  by  the  trustee  is  not  required  in 
order  to  assure  the  interest  and  rights  of  the  beneficiary, 
it  is  essential  to  the  existence  of  any  power  or  liability  of 
the  trustee  himself;  both  his  powers  and  his  liabilities 
originate  upon  his  acceptance.^  The  acceptance  may  be 
oxpress  by  executing  an  instrument  in  writing,  or  implied 
from  acts  done  by  the  trustee  in  carrying  the  trust  into 
effect  or  in  dealing  with  the  trust  property.'  When  prop- 
erty is  given  upon  trust  to  two  or  more  trustees,  they  be- 
come joint  owners,  and,  in  general,  all  who  have  accepted 

>  8oo  anie,   f  1007;    Ainiworth  t.  Do  Goz,  F.  k  J.  68;  Yoado  t.  Cloud, 

Backna,  0  Han,  414;  Thorne  ▼.  Deas,  L.  R.  18  E^.  634.    [See  also  Girard  v. 

4  Johns.  84;  Smodes  t.  Bank  of  Utioa»  Fntterer,   84  Ala.  323;  Konnody  t. 

20  Johns.  872.  Winn,  80  Ala.  165.    Ezeoator,  by  ao- 

'  Uroh  T.  Walker,  8  Mylne  ^  G.  702;  cepting  that  office,  accepts  the  tnuitB 

Crowo  T.   Dioken,   4  Ves.   97;  Arm*  vested  in  him  as  snob:  Aarlo  t.  Barla^ 

strong  T.  Morrill,  14  Wall.  120,  139:  93  N.  Y.  104.] 
aee  Life  Ass'n  of  Scotland  ▼•  Siddal,  3 
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mast  unite  in  conveyances  and  similar  solemn  and  im- 
portant acts.^  It  results  from  the  joint  tenancy  of  trustees 
that  when  one  dies  or  resigns,  all  the  estate  and  powers 
remain  in  the  survivors  or  survivor;  and  this  right  of 
survivorship  will  not  be  affected  merely  because  there  is 
a  power  of  appointing  new  trustees  in  the  place  of  those 
dying  or  ceasing  to  act;  it  will  operate  until  the  new  trus- 
tees are  appointed.'  Upon  the  death  of  a  single  trustee 
or  a  last  survivor,  the  trust  may  devolve  upon  his  heir  or 
administrator  until  a  new  trustee  is  appointed.' 

§  1061.  Second.  Duties  and  Liabilities.  —  In  this 
subdivision  I  shall  state  the  general  duties  of  express  trus- 
tees, the  violations  of  them  which  constitute  a  breach  of 
trust,  and  the  nature  and  extent  of  the  liabilities  incurred 
thereby.  The  doctrines  to  be  examined  are  those  which 
courts  of  equity  apply  in  controlling  the  conduct  of  all 
classes  of  persons  who  are  clothed  with  fiduciary  relations 
towards  property  in  which  others  are  beneficially  inter- 
ested, including  trustees  proper,  executors  and  adminis- 
trators, guardians  of  infants  or  of  persons  non  eompote$ 
mentis^  directors  or  managers  of  corporations,  and  other 
quasi  trustees.*    All  the  various  duties  of  actual  and  quasi 

>  This  •ssnmesy  of  eonne,  that  there  16  R.  L  60;  Long  t.  Long,  92  McL  33; 

It  no  express  provision  to  the  contrary  Gkilder  t.  Bressler,  106  lU.  419.] 
in  th«  instrument  creating  the  tmst:        '  Robson  t.   Flight,  4  De  Gex,  J. 

Learned  y.  Welton,  40  CaL  349;  Sann-  ft  S.  608  (the  heir  at  law  in  such  case 

ders  T.  SchmalsK  49  CaL  69,  67;  Bos-  cannot  exercise  digcrfUomuy  powers 

touT.  Robbins,  126  Mass.  384;  In  re  giyen  to  the  trustee,  although  he  holds 

Bernstein,  3  Redf.  20;  Crane  v.  Heam,  the  estate  subject  to  the  trust);  Saa- 

26  N.  J.  Eq.  378;  Leey.  Sankey,  L.  R.  der  y.  Heathfield,  L  R.  19  Bq.  21; 

16  £q.  204;  Charlton  y.  Earl  of  Dur-  Rackham  y.   Siddall,  1  Maen.  k  O. 

ham,  L  R.  4  Ch.  433  (but  a  receipt  by  607;  Lord  y.  Wightwiek,  4  De  Gez,  M. 

one  of  two  executors  who  are  also  ft  G.  803;  Russell  y.  Peyton,  4  Rl. 

trustees  is  operative  and  sufficient);  App.  473;  and  see  dark  y.  Tainter,  7 

[Wilder  y.  Ranney,  95  K.  T.  7;  Ham  Gush.    667;   TreadweU   y.   Cordis,  6 

y.   Ham,   68  N.   H.   70;  Crowley  y.  Gray,  841,  859;  Warden  y.  Richards, 

Hicks,  72  Wis.  639;  see  Bailey's  Pe-  11  Gray,  277;  Dunning  y.  Ocean  Nat 

tition,  15  R.  L   60;   Franklin    Insti-  Bank,  6  Lans.  296;  Byans  y.  Chew,  71 

tute  y.  People's  Say.  Bank,  14  R.  L  Pa,  8t  47;  Waters  y.  Margerum,  60 

632.1  Pa.  St.  39;  Gray  y.  HenderMO,  71  Ps. 

*  Lane  y.  Debenham,  11  Hare,  188;  St.  368. 
Warbnrton  y.   Sandys,  14  Sim.  622;        *  These  doctrines  are  embodied  in 

In  re  Waddell's  Contract,  L.  R.  2  Ch.  the  proposed  Giyil  Code  of  New  York, 

Diy.   172;   In  re  Cookes's    Contract,  sees.  1177-1188, 1196-1201, 1202-1207. 

L.  R.  4  Ch.  Div.   454;    Saunders  y.  and    in    the    Civil    Code    of    Cali- 

Schmselzle,  49  Cal.  59,  67;  In  re  Bern-  fornia,    sees.    2228-2239,    2268-2263, 

stein,  3  Redf.  20;  [BaUey's  Petition,  2267-2269,  2273-2276. 
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trustees  may  be  grouped  under  three  general  heads:  1.  To 
carry  out  the  trust;  2.  To  use  care  and  diligence;  3.  To 
act  with  good  faith;  and  each  of  these  contains  several 
more  specific  obligations. 

§1062.  I.  To  Garry  the  Trust  into  Execution.— 1.  The 
Duty  to  Oonform  Strictly  to  the  Directions  of  the  Trust. 
—  Under  the  general  obligation  of  carrying  the  trust  into 
execution,  trustees  and  all  fiduciary  persons  are  bound, 
in  the  first  place,  to  conform  strictly  to  the  directions  of 
the  trust.  This  is  in  fact  the  corner-stone  upon  which  all 
other  duties  rest,  the  source  from  which  all  other  duties 
take  their  origin.  The  trust  itself,  whatever  it  be,  consti- 
tutes the  charter  of  the  trustee's  powers  and  duties;  from 
it  he  derives  the  rule  of  his  conduct;  it  prescribes  the 
extent  and  limits  of  his  authority;  it  furnishes  the  meas- 
ure of  his  obligations.  If  the  trust  is  express,  created 
by  deed  or  will,  then  the  provisions  of  the  instrument 
must  be  followed  and  obeyed.  If  the  fiduciary  relation 
is  established  by  law  and  regulated  by  settled  legal  rules, 
then  these  legal  rules  must  constantly  guide  and  restrain 
the  conduct  of  the  one  who  occupies  the  relation.  In 
this  manner  the  acts,  powers,  duties,  and  liabilities  of  ex- 
ecutors, administrators,  guardians,  and  corporation  direc- 
tors are  governed  by  a  fixed  system  of  legal  rules  which 
constitute  their  instrument  or  declaration  of  trust.'  A 
trustee  can  use  the  property  only  for  the  purposes  con- 
templated in  the  trust,  and  must  conform  to  the  provis- 
ions of  the  trust  in  their  true  spirit,  intent,  and  meaning, 
and  not  merely  in  their  letter.  If,  therefore,  through  non- 
feasance, he  omits  to  carry  the  trust  into  execution,  or 
through  misfeasance  he  disobeys  the  directions  of  the 
trust,  he  renders  himself  in  some  manner  liable  to  the 
beneficiary  whose  rights  have  been  thus  violated.*    Trus- 

'  In  the  case  of  corporation  direc*  vey  the  property  and  pay  over  all  its 

ton  and  officers,  the  charters  and  by*  profits  to  the  beneficiary  is  marked 

laws  are  the  primary  source  of  the  out  by  the  law. 

fiduciary  power  and  duty.     Kvtn  if  *  An  an  illustration    merely,  in  a 

the  trust  is  a  pure  resulting  or  con«  trust  to  sell,  the  trustee  must  not  sell 

structive  one,  the  simple  duty  to  con*  except  for  a  proper  object,  and  must 


§  1062                        BqUITT  JURISPBUDENCX.  1576 

tees,  in  carrying  the  trust  into  ezecutioni  are  not  confined 
to  the  very  letter  of  the  provisions.  They  have  authority 
to  adopt  measures  and  to  do  acts  which,  though  not  spe- 
cified in  the  instrument,  are  implied  in  its  general  direo* 
tions,  and  are  reasonahle  and  proper  means  for  making 
them  effectual.  This  implied  discretion  in  the  choice  of 
measures  and  acts  is  subject  to  the  control  of  a  court  of 
equity,  and  must  he  exercised  in  a  reasonable  manner.^ 

proteot  the  interests  of  all  the  eestuia  is  held  by  a  religious  socisty  in  trasit 

am  tnuiUnt  in  selling,  by  obtaining,  as  for  its  membersy  none  of  the  membersg 

tar  as  may  be  reasonable,  the   fall  though    they  oonstitnte  a  majority, 

▼slue,  or  the  best  possible  prioe,  etc. :  have  any  right  or  power  to  divert  the 

Mortlock  ▼.  Boiler,  10  Ves.  292,  SOS;  property  to  the  nse  of  another  and 

Wilkins  ▼.  Fry,  1  Mer.  244,  2S8;  Ord  different  ehnrch  orgnication).     That 

V.  Noel,  6  Madd.  43S;  Adair  t.  Brim-  a  power  to  sell  does  not   generally 

mer,  74  N.  Y.  639;  Penny  ▼.  Cook,  imply  a  power  to  pledge  or  mortga^ 

19  Iowa,  538.    [See  also  Hnse  v.  Den,  see  Loring  ▼.  Brodie,  134  Mass.  453; 

86  OaL  390;  20  Am.  St.  Rep.  232.]  Wilson  ▼.  Md.  Life  Ins.  Co.,  00  Md. 

The  following  cases  are  given  only  as  160;  Willis  y.  Smitii,  66  Tex.  31;  bat 

illostrations  of  the  doctrine,  since  its  see  Waterman  t.  Baldwin,  08  L>wa» 

application  must  necessarily  depend  265.] 

npon  the  circumstances  of  each  case:  ^  The  following  are  examplee,  and 

Stronghill  ▼.  Anstey,  1  De  Gez,  M.  k  individual  cases  can  only  be  cited  sa 

O.  635;  Bonlton  ▼.  Beard,  8  De  6«z,  examples   npon    such  a  proposition: 

M.  ft  Q.  608;  Lord  t.  Wightwick,  4  Kekewich  ▼.  Marker,  8  Macn.  k  G. 

De  Oez,  M.  k  G.  803;  In  re  Wood-  310;  Bamett  T.   Sheffield,  1  De  Gei^ 

burn's    Will,  1   De   Gex    ft  J.   833;  M.  ft  G.  371;  Manser  t.  Dix,  8  De 

Bmnskill  ▼.  Caird,  L.  R.  16  Eq.  493;  Gex,  M.  ft  G.  703;  Tsit  t.  Lathbuy, 

Carlyon  t.  Truscott,  L.  R.  20  Eq.  348;  L.  R.  1  Eq.  174;  In  re  Peyton's  Tms^ 

Thompson  ▼.  Hudson,  L.  R.  2  Ch.  255;  L.  R.  7  Eq.  463;  In  re  Chawner's  Will, 

Talbot  T.  Marshfield,  L.  R.  3  Ch.  622;  L.  R.  8  Eq.  569;  Messeena  ▼.  Cazr,  L. 

Dance  ▼.   Goldingham,  L.   R.  8  Ch.  R.  9  Eq.   260;  In  re  Lord  Hotham's 

902;  Tolson  ▼.   Sheard,  L.  R.  5  Ch.  Trusts,  L.  R.  12  Eq.  76;  In  re  Shaw's 

Div.  19;  Avery  v.  Griffin,  L.  R.  6  Eq.  Trusts,  L.  R.  12  Eq.  124;  Armstrong 

606;  Vyse  t.  Foster,  L.  R.  8  Ch.  309;  v.  Armstrong,  L.  R.  18  Eq.  541;  Hay> 

O'Halloran  v.  Fitzgerald,   71  111.  53;  ward  v.  Pile,  L.  R.  5  Ch.  214;  Astley 

Roberto  v.  Moseley,  64  Mo.  507;  Vose  v.  Earl  of  Essex,   L.   R.  6  Ch.   898; 

T.  Trustees  etc.,  2  Woods,  647;  Hill  Austin  v.  Austin,  L.  R.  4  Ch.   Div. 

V.  Den,  54  Cal.  6;  lies  v.  Martin,  69  233;  Leeming  v.  Lady  Murray,  L.  R 

Ind.    114;  Bowman  t.   Pinkham,  71  13Ch.  Div.  123;    Hayes  v.  Oatley,  L 

Me.  295;  In  re  Lewis,  81  N.  T.  421;  R.  14  Eq.   1;  Goddard  v.  Brown,  12 

James  v.  Cowing,  82  K.  Y.  449;  Sharp  R.  L  31;  Aldrich  v.  Aldrich,  12  R.  L 

▼.  Goodwin,  51  Cal.  219  (if  trustees  141;  Luigi  v.  Luchesi.  12  Nev.  306; 

for  creditors  sell  and  transfer  the  prop-  Phelps  v.  Harris,  51  Miss.  7S9;  Ram- 

erty  to  a  third  person  who  has  notice  melsberg  v.  Mitchell,  29  Ohio  St  22; 

of  the  trust,  but  pays  value,  and  he  Vallette  v.  Bennett,  69  III.  632;  Za- 

converto  the  property  into  money  and  briskie's  ExVs  v.  Wetmore,  26  K.  J. 

pays  off  all  the  creditors,  then  they  Eq.  18;  Macon  etc.  R.  R.  v.  Georgia 

have  no  cause  of  action  against  the  eta  R.  R.,  63  Ga.  103;  Starr  v.  Monl- 

original  trustees).     [See  also  Reed  v.  ton,  97  111.  525.     [See  also  Moulton  \. 

Stauffer,    56   Md.   236;     Boisseau  v.  Holmes,   57  Cal.  337.     A    direction 

Boisseau,  79  Va.  73;  52  Am.  Rep.  616;  in  a  will  appointing  a  particular  per- 

Berrien  v.  Thomas.  65  Ga.  61 ;  Jones  son  solicitor  or  agent  to  the  trustees 

V.  McPhillips,  82  Ala.   102;  Baker  v.  imposes  no  duty  on  the  trustees  to 

Ducker,  79  Cal.  365  (when  property  continue  such  person  tiieir^soUcitor  oc 
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It  follows  from  their  general  duty  that  truBtees  cannot 
set  up  the  adverse  title  of  a  stranger  against  their  eesiuU 
que  tru9terU,  and  much  less  buy  up  and  hold  such  adverse 
title  for  their  own  benefit^ 

§  1063.  2.  The  Duty  to  Account. — As  a  branch  of  the 
general  obligation  of  carrying  the  trust  into  ezecutioui  a 
trustee  is  also  bound  to  account  for  all  the  trust  property. 
He  must  not  only  render  a  full  account  of  his  conduct  at 
the  time  of  final  settlement,  but  it  is  one  of  his  most  im« 
perative  duties  to  keep  regular  and  accurate  accounts  dur- 
ing the  whole  course  of  the  trust  of  all  property  coming 
into,  passing  out  of,  or  remaining  in  his  hands.  These 
accounts  must  clearly  distinguish  between  the  trust  prop- 
erty and  his  own  individual  assets;  for  the  two  should 
never  be  mingled  in  the  accounts  nor  in  use;  they  should 
show  all  receipts  and  payments,  and  should  at  all  times 

agent:  Foster  v.  Elsley,  19  Ch.  Bit.  Starr  t.  Monlton,  97  lU.  625;  MortoQ 

618;  citing  Finden  ▼.  Stephens,  2  PhilL  t.  Sonthsate,  28  Me.  41 ;  Littlefield  ▼. 

Oh.  142;  Shaw  T.  Lawless,  6  Clark  ft  Cole,  33  Me.  652;  Hawes  Place  Cong. 

F.  129.]  Soo.  V.  Trastees  etc,   6  Cash.    454; 

Whenerer  the  instmment  of  tmat  Leavitt  t.  Beime,  21  Conn.  ] ;  Arnold 

expressly  confers  npon  tmsteee  a  dia-  ▼.  Gilbert,  3  Sand.  Ch.  531;  Mason  t. 

eretion  as  to  acts  and  measures  in  oar-  Mason's  Ez'rs,  4  Sand.  Ch.  628;  Pal* 

rying  oat  the  general  object  of  the  press  t.  African  Ch.,  48  Pa.  St  204; 

tmst,  a  eonrt  of  equity  will  not  gen-  Cochran  ▼.  Paris,  11  Oratt.  848,  866. 

•rally  interfere  to  control  such  discre-  [See  also  Haight  ▼.  Brisbin,  96  K.  Y. 

tion,  except  to  prevent  its  abuse  or  135;  Qarrey  t.  Oarrey,  160  Mass.  186; 

unreasonable  exercise  to  the  actual  or  Veasie  t.  Forsyth,  76  Me.  172;  Baoon 

probable  prejudice  of  the  beneficiaries:  t.  Bacon,  55  Vt  243;  Readv.  Patter^ 

In  re   Beloved   Wilkes's  Charity,  8  son,  44  N.  J.  £q.  211;  6  Am.  8t  Rep. 

Maon.  ft  a.  440;  Brophy  ▼.  Bellamy,  877;   Pole  ▼.   Pietsch,  61   Md.   670; 

L.  R  8  Ch.  798;  In  re  Hodges,  L.  R.  Zimmerman  v.  Fraley,  70  Md.  561  (a 

7  Ch.  Div.  754;  Tabor  v.  Brooks,  L.  R.  trustee  substituted  by  the  court  for 

10  Ch.  Div.  273;  Thomas  v.  Dering,  one  who  had  discretion  is  not  thereby 
1  Keen,  729;  Sillibourne  ▼.  Newport,  clothed  with  discretion);  Way  land  v. 
1  Kay  k  J.  602;  In  re  Coe*s  Trust,  Crank's  Ex'r,  79  Va.  602;  Faulk  ▼. 
4  Kay  k  J.  199;  Walker  v.  Walker,  5  Dashiel,  62  Tex.  642;  60  Am.  Rep. 
Madd.  424;  Bankes  v.  Le  Despenoer,  542;  Bull  v.  Cromie,  81  Ky.  646.] 

11  Sim.  508,  527;  Cowley  v.  Hartston-  '  Newsome  v.  Flowers,  30  Beav. 
age,  1  Dow,  361,  378;  Potter  v.  Chap-  461;  O'Halloran  v.  Fitzgerald,  71  111. 
man,  Amb.  98;  Wain  v.  Earl  of  £^-  53;  Roberts  v.  Moseley,  64  Mo.  507; 
moot,  3  Mylne  k  K.  445;  Coatabadie  Morrow  ▼.  Saline  Co.  Comm'rs,  21 
V.  Costabadie,  6  Hare,  410,  414;  Att'y-  Kan.  484;  and  see  Neale  v.  Davis,  6 
Gen.  V.  Mosely,  2  De  Oex  k  S.  398;  De  Gex,  M.  k  O.  258,  263.  [See  also 
Prendergast  v.  Prendergast,  3  H.  L.  Neyland  ▼.  Bendy,  69  Tex.  711; 
Caa  195;  Goddard  v.  Brown,  12  R.  I.  Baker  v.  Springfield  eta  R'y  Co..  86 
31;  Aldrich  v.  Aldrich,  12  R.  I.   141;  Mo.  75.] 

Haydel  v.  Uurck.  6  Mo.   App.  267; 
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be  open  to  the  inspection,  and  produced  at  the  demand  of 
the  beneficiary.* 

§  1064.  8.  The  Duty  to  Obey  Directions  of  the  Court. 
— Wherever  there  is  any  bona  fide  donbt  as  to  the  trne 
meaning  and  intent  of  provisions  of  the  instrument  cre- 
ating the  trust,  or  as  to  the  particular  course  which  he 
ought  to  pursue,  the  trustee  is  always  entitled  to  maintain 
a  suit  in  equity,  at  the  expense  of  the  trust  estate,  and 
obtain  a  judicial  construction  of  the  instrument,  and 
directions  as  to  his  own  conduct  Such  directions  he 
must,  of  course,  faithfully  obey,  and  if  he  does  so,  he  will 
be  relieved  from  all  responsibility  therefor.  Wherever 
any  suit  or  proceeding  is  instituted  by  the  beneficiary  or 
other  person  interested,  and  the  court  by  its  decree  or 
order  therein  directs  anything  to  be  done  or  omitted  by 
the  trustee,  such  directions  are  imperative,  and  must  be 
implicitly  obeyed.  A  refusal  or  neglect  to  obey  may 
render  the  trustee  liable  to  summary  punishment,  as  for  a 
contempt,  by  fine  and  imprisonment.* 

^  A  ftilnro  to  keep  faU  or  aoonrate  lowed  the  eetUd  giM  inui  oa  the  tmk 

aooonnts     ndaea     all    presamptiona  funds;  but  if  the  ominiom  ia  villfol, 

a^^ainet  the  tnutee;  it  may  anbjeot  oompoond  interest  ia  allowed:  Adams 

htm  to  peenniary  loss  by  rendering  t.  Lambard,  80  OaL  426;  Lathrop  ▼• 

him  liable  to  pay  interest,  oreharge-  Smalley,  28  N.  J.  Eq- ld2;  State  ▼. 

able  with  moneya  receired  and  not  Howaith,  48  Oonn.  207.    Aa  to  ae- 

dnly  accounted  for:  See  Pearae  t.  oounting  by  fitad  tmateea,  see  1 1421.] 
Oreen,  1  Jacob  ft  W.  135;  Freeman  t.        '  Several  of  theae  eaaea  are  exam- 

Fairlee,  3  Mer.  40,  42;  White  t.  Lady  plea  of  anoh  applicationa,  or  of  when 

Unooln,  8  Yea.  863;  Lord  Chedworth  applicationa  are  or  are  not  neoeaaaxy: 

▼•  Bdwards,  8  Yea.  46;   Lnpton  ▼•  In  re  Shaw'a  Tniats»  L.  B.  12  Eq.  124; 

White,   15  Yea.   432,  440;  Ottley  t.  Li  re  Stmtt'a  Traata,  L.  R.  16  Eq. 

Oilby,  8  BeaT.  602;  Horton  t.  Broo-  629;  In  re  Potta'a  Estate,  L.  R.  16  Eq. 

klehurst,  29  Beav.  504;  McDonnell  t.  631,  note;  In  re  T ^  L.  R.  16  Ch. 

White,  11  H.  L.  Gas.  570;  Cramer  t.  Dir.  78;  Middleton  t.  Chiehester, 
Bird,  L.  R.  6  Eg.  143;  TalbotT.  Marsh*  L.  R  6  Ch.  152;  Evaiia  ▼.  Bear,  L.  R 
field,  L.  R  3  Ch.  622;  aark  r.  Moody,  10  Ch.  76;  Bea  t.  Martin,  69  Ind.  114; 
17  Mass.  145,  148;  Cooley  t.  Betts,  James  ▼.  Cowin^^  82  N.  Y.  449;  Wil- 
24  Wend.  203;  Lockwood  r.  Thome,  liams  t.  DwineUe,  61  CaL  442;  446. 
11  N.  Y.  170;  62  Am.  Deo.  81;  Hart  [See  also  Greeley  t.  Nashna,  62  N.  H. 
▼.  Ten  Byok,  2  Johns.  Ch.  61^  108;  166;  Fairbanks  ▼.  Belknap,  186  Mass. 
Miller  ▼.  Simonton,  5  a  0.  20.  [See  181;  Floyd  t.  Forbes,  71  OaL  588.1 
alao  MoCu^hy  t.  McCarthy,  74  Ala.  Amons  the  instanoea  where  a  anit 
546;  Alexander  t.  Steele,  84  Ala.  332;  for  a  jadiexal  oonstmction  ia  proper 
Topping  T.  Windley,  99  N.  C.  4.  Aa  ia  that  of  a  will  ereattne  tmata,  or 
a  general  mle,  where  the  omiasion  of  giring  property  in  tmat:  See  mae,  toL 
the  trastee  to  acooont  ia  due  to  mere  I,  f  35^  note  1.  Thia  particular  sub- 
negligence,  without  any  actual  intent  jeot  is  more  fnlly  examined  in  a  anbse* 
to  defraud,  simple  interest  alone  ia  al*  ^nent  aeotion:  [jSee  SI  1155-1157.] 
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§  1065.  4.  The  Duty  to  Bestore  the  Tnut  Property  at 
the  End  of  the  Tnut. — Finally,  when  the  trust  is  ended, 
and  the  authority  of  the  trustee  as  such  ceases,  it  is  his 
duty  to  restore  the  property  to  the  persons  who  are  then 
entitled  to  it  either  hy  the  terms  of  the  instrument  or  by 
operation  of  legal  rules.  To  accomplish  this  object,  he  is 
bound  to  make  such  conveyances  as  the  parties  may  re- 
quire, in  order  to  vest  the  title  in  them.^ 

§  1066.  IL  To  Use  Oare  and  Diligence.  —  The  second 
branch  of  the  trustee's  obligation  is  to  use  care  and  dili- 
gence in  the  discharge  of  his  functions.  This  duty  is 
very  comprehensive;  it  extends  through  the  entire  range 
of  his  conduct;  it  is  entirely  independent  of  the  question 
of  good  faith,  for  he  will  be  liable  for  its  failure  even  when 
no  wrongful  intent  nor  violation  of  good  faith  is  charged 
upon  him.  He  may  be  liable  for  its  neglect  by  being 
held  answerable  for  property  actually  lost  through  want 
of  care  or  prudence,  and  also  for  moneys  which  he  might 
have  received  if  he  had  exercised  due  care,  prudence,  and 
judgment  in  his  investments  and  other  dealings  with  the 
trust  estate.  This  head  embraces  the  protection  of  trust 
property,  the  delegation  of  authority  to  third  persons  and 
to  co-trustees,  the  amount  of  care  and  diligence  requisite, 
and  the  important  subject  of  making  investments,  which 
will  be  considered  in  the  order  here  indicated. 

§  1067.  1.  The  Duty  of  Protecting  the  Trust  Property. 
—  The  trustee  is  bound  to  protect  the  trust  property  in 
every  reasonable  manner  during  the  continuance  of  the 
trust.'     He   must  therefore  with  due    diligence  obtain 

'  The  trastea  may,  under  some  eir-  Ljoni,  1 18  Mast.  92  (a  lease  exeouted 

enmstaDces,  demand  a  release  of  the  by  trustees  in  ignorance  of  the  fact 

trast  from  those  to  whom  he  transfers  that  the  cestui  que  tnut  had  died,  and 

the  estate;  King  t.  Mnllins,  1  Drew,  the  trust  thereby  ended,  is  voidable 

808;  Ooodson  ▼.  Ellison,  8  Rnss.  583|  only).    [See  also  Aubert's  Appeal,  109 

Hampshire  t.  Bradley,  2  Coll.  0.  a  Pa.  St.  447.] 

84;  Whitmarsh  v.  Robertson,  1  Tounga  *  The  following  eases  are  cited  aim- 

k  0.  715;  Holford  v.  Phijipa,  3  BeaT.  ply  as  illustrations  of  this  duty,  and 

484;  Yeates  t.  Roberts,  7  De  Qex,  M.  as  examples  of  acts  which  have  been 

k  Q.  227;   8  Drew.  170;  Cramer  t.  held  to  be  or  not  to  be  violations  of  it: 

Bird,  L.  R  6  £q.  143;  Stokes's  Ap-  Wiles  v.  Gresham,  6  De  Oex,  M.  ft  O. 

peals,   80  Pa.   St.   387|   Pennock  ▼.  770;  Lloyd  v.  Attwood,  8  De  Gex  ft  J. 
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possession  of  the  trust  property,  and  must  then  retain  it 
securely  under  his  own  control.    He  cannot  divest  him* 
self  of  the  trust  by  conveying  or  assigning  the  property 
away  to  third  persons,  unless  the  trust  itself  is  for  the 
very  purpose  of  a  sale  or  other  disposition;  and  eren  th^i 
he  can  only  dispose  of  the  property  in  pursuance  of  the 
trust,  and  to  carry  out  its  objects.^    As  a  mode  of  obtain- 
ing secure  possession,  the  trustee  must  with  all  reasonable 
diligence   collect  debts  and  demands,  and  the  amounts 
due  on  choses  in  action,  when  required  to  do  so  by  the 
terms  of  the  trust  instrument,  or  by  the  nature  and  ob- 
jects of  the  trust,  and  he  is  liable  for  losses  resulting  from 
his  neglect  or  unreasonable  delay  in  this  matter.^    Trust 
moneys  may  be  deposited  for  a  reasonable  time  in  a  bank 

614;  Harper  ▼.  Hayes,  2  De  Gez,  F.  ft  for  any  lo«  oooasioned  by  hia  nndae 

J.  fr42;  dae  r,  Jamee,  8  DeGex,  F.  ft  neglect  to  obtain  poueasion  of  the 

J.  266;  Turgnand  v.  Marshall,  L.  R.  property  or  to  retain  it  secitrely:  See 

6  Eq.  112;  Taylor  r.  Gartwrisht,  L.  R.  Salway  t.  Salway,  2  Rasa,  ft  BL  215; 

14  Eq.  167;  Ex  parte  DreasTer,  L.  R.  Butler  r.  Carter,  L.  R.  6  Eq.  276; 
9  Ch.  Div.  262;  Batler  t.  Carter,  L.  Tonde  t.  Cloud,  L.  R.  18  Eq.  634;  Sr 
R.  6  Eq.  276;  Talbot  ▼.  Marshfield,    parte  Ogle,  L.  R.  8  Ch.  7U. 

L.  R.  3  Ch.  622;  Danoe  ▼.  Goldingham,        *  The  trustee's  duties  and  liabiUti« 

L.  R.  8  Ch.  902;  Tolson  ▼.  Sheard,  L.  concerning  investments,  and  his  mt- 

R.  6  Ch.  Div.  19;  In  re  T ,  L.  R.  mitting  funds  to  remain  inTestea  m 

15  Ch.  Div.  78;  Ex  parte  Cnlley,  L.  R.  certain  kinds  of  securities,  are  stated 
9  Ch.  DIt.  307;  Goddard  ▼.  Brown,  12  in  subsequent   paragrapha:  B  1071- 
R.  L  31;  Pool  ▼.  Dial,  10  S.  C.  440;  1074.    The  nature  of  the  trust  wiU 
Vose  T.  Trustees  etc.,  2  Woods,  647;  generally  determine  whether  aotei^ 
Carpenter  y.  Carpenter,  12  R.  I.  644;  stocks,   and    other  things   in  aetioa 
84  Am.  Rep.  716;  Gilmore  ▼.  Tuttle,  should  be  oonrerted  into  monej.    If 
82  N.  J.  Eq.  611;  [Tuttle  t.  Gilmore,  the  trust  instrument,  in  temis,  gives  to 
86  K.  J.  Eq.  617;]  Russell  v.  Peyton,  a  beneficiar^r  the  income^  arising  firoai 
4  m.  App.  473;  Morrow  v.  Saline  Co.  oertain  specified  choses  in  action,  the 
Comm'rs,  21  Kan.  484;  Adair  v.  Brim*  form  of  tne  investment  would  thus  be 
mer,  74  N.  T.  639;  Foscue  r.  Lyon,  declared,  and  no  dnty  would  i^enerally 
65  Ala.  440;  Wasson  v.  Garrett,  68  arise  to  oonyert  such  secuntiet  into 
Tenn.  477;  Mansfield  t.  Alwood,  84  money.See  Wiles  v.  Gresham,2Drsw. 
IlL  497;  Sharp  ▼.  Goodwin,  61  Cal.  258;  5  De  Gex,  M.  ft  G.  770;  Oran 
210;  Gettins  r.   Scadder,  71  HI.  86.  ▼.  Price,  26  Beav.  103;  Seulthorpe  v. 
[See  also  Tarver  ▼.  Torrance,  81  Ga.  Tipper,  L.  R.  13  Eq.  232;  Ex  parts 
261;  12  Am.  St.  Rep.  311  (liable  for  Ogle,  L.  R.  8  Ch.  711;  Baoot  v.  Hay- 
loss  ci  trust  funds  stolen  from  his  per-  ward,  6  S.  CL  441    (oomnroraisiDg  a 
son).   The  court  will  not  authorize  the  debt);  Mansfield  t.  Alwooa,  84  DL  497 
trust  fund  to  be  carried  beyond  its  (collecting  rents  and  profits);  Bockeiy 
jurisdiction  without  requiring  security  t.  French,  73  N.  C.  420  (receiving  pay* 
for  its  protection:  Cochran  v.  Fellans,  ments  in  confederate  money);  Moore  v. 
20  a  C.  237;  McCuUough  ▼.  McCnl-  Mitchell,  2  Woods,  483  (ditto).    [8as 
lough,  44  K.  J.  E^.  313,  and  reporter's  also  Billing  ▼.  Brogden,  38  Oh.  Div. 
note  on  foreign  mvestment  of  trust  646;  Leonard's  Appeal,  96  Pa.  6t  196; 
funds.]  Mill's  Adm'r  t.  TkUey's  Adm'r,  83  Vi. 

*The  trustee  is,  of   course,  liable    361.] 
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LYing  good  credit,  if  the  deposit  is  made  to  the  credit  of 
^lim  trust  estate,  and  not  in  the  trustee's  individual  name 
smd  account;  and  the  trustee  does  not  hecome  liable  for  a 
loefl  occasioned  by  a  failure  of  the  bank  under  these  cir- 
cumstances.'   He  is  liable,  however,  for  a  loss  resulting 
±rom  a  failure  of  the  bank  or  of  a  broker,  when  funds 
which  ought  to  have  been  invested  are  left  remaining  on 
deposit,  or  when  the  deposit  is  in  the  trustee's  individual 
account  mingled  with  his  own  funds.*    For  wrongful  pay* 
ments  made  to  third  persons,  or  to  a  cestui  qvs  iriLat,  the 
trustee  is  generally  chargeable.' 

§  1068.  2.  The  Duty  not  to  Delegate  his  Authority.  — 
The  office  of  a  trustee  is  one  of  personal  confidence,  and 
cannot  be  delegated.  A  trustee,  therefore,  unless  expressly 
authorized  by  the  instrument  of  trust,  cannot  delegate,  or 
transfer,  or  intrust,  in  whole  or  in  part,  his  powers  of 
discretion  and  management  to  any  associate,  subordinate, 
or  assistant  who  takes  his  place  and  assumes  his  respon- 
sibility. If  he  does  so,  he  remains  liable  to  the  beneficiary, 
and  is  chargeable  for  all  acts  and  omissions  of  his  dele- 

*  Rowth  ▼.  Howell,  3  Ves.  665;  oare  and  pmdenoe,  tnrni  out  to  be 
Swinfen  r.  Swinfen,  29  Beay.  211;  wrong,  the  tmatee  may  not  be  obliged 
Pennell  ▼.  Defifell,  4  De  Oex,  M.  ft  G.  to  make  the  amount  good  for  the 
872;  Carpenter  v.  Carpenter,  12  R.  I.  benefit  of  the  estate.  The  following 
544;  84  Am.  Rep.  716  (bond*  placed  in  cases  are  mere  examples:  Forshaw  v. 
a  bank  as  a  special  deposit  and  stolen);  Higginson,  S  De  Gez,  M.  k  G.  827; 
Crane  ▼.  Moses,  13  8.  C.  661.  [See  also  AveTine  ▼.  Melhuish,  2  De  Gex,  J.  ft 
Jaoobns  ▼.  Jacobns,  37  N.  J.  Eq.  17.]  S.  288;  Darke  y.  Williamson,  26  Bear. 

*  Challen  ▼.  Shippam,  4  Hare,  665;  622;  Ward  ▼.  Ward,  2  H.  L.  Cas.  777, 
Johnson  ▼.  Newton,  11  Hare,  160;  784;  Gnnnell  t.  Whitear,  L.  R.  10  Eq. 
Swinfen  ▼.  Swinfen,  29  Beav.  211;  664;  Hayes  r.  Oatley,  L.  R.  14  Eq.  1; 
Rehden  ▼.  Wesley,  29  Beav.  213;  Taylors.  Cartwright,L.  R.  14 Eq.  167; 
Matthews  ▼.  Brise,  6  Bear.  239;  Moyle  Ex  parte  Ogle,  Ij.  R.  8  Ch.  711;  in  re 
▼.  Moyle,  2  Rnss.  ft  M.  710;  Salway  Englefield  etc.  Co.,  L.  R.  8  Ch.  Div. 
T.  Salway,  2  Rnss.  ft  M.  215.  [See  388;  In  re  Cull*s  Tmsts,  L.  R.  20  Eq. 
also  Collins  v.  Gooch,  97  N.  C.  186;  2  561;  Talbot  ▼.  Marshfield,  L.  R.  3  Ch. 
Am.  St.  Rep.  284;  Summers  t.  Rey«  622;  Haydel  y.  Hurok,  5  Mo.  App. 
nolds,  95  N.  C.  404;  WUiiams  r.  WU-  267;  Singleton  y.  Lowndes,  9  S.  C. 
liams,  55  Wis.  300;  42  Am.  Rep.  708;  465;  Wasson  t.  Garrett,  58  Tenn.  477; 
Kaltner  y.  Dolan,  108  Ind.  504;  58  Draper  y.  Stone,  71  Me.  175.  [See 
Am.  Rep.  61  (deposit  in  trustee's  in*  also  Kimball  y.  Norton,  59  N.  H.  1; 
dividual  account).!  As  to  mingling  47  Am.  Rep.  171  (a  stipulation  between 
tmst  fundi  with  hit  own,  see  pos^  a  sayings  bank  and  a  depositor  that 
f  1076.  his  deposit  may  be  paid  to  any  one  pre- 

'  Each  case  must,  to  a  great  extenli  senting  his  book  does  not  relieye  the 

stand   upon    its  own  drcnmstances.  bank  from  the  duty  of  exercising  rea- 

Where  a  payment  made  in  good  faith,  sonable  oare);  Judy  y.  Farmers   etc 

and  with  the  exercise  of  reasonable  Bank,  81  Mo.  404  (bank  deposit).] 
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gate,  and  with  all  losses,  whether  occasioned  by  the  latter's 
fraud,  neglect,  want  of  good  faith,  or  other  cause.*  This 
rule  does  not  prohibit  a  trustee  from  emjploying  agents. 
He  may  act  through  agents  in  his  administrative  oper- 
ations whenever  such  a  mode  of  dealing  is  in  accordance 
with  the  ordinary  course  of  business.' 

§  1069.    8.  The  Duty  not  to  Surrender  Entire  Oontrd  to 
a  Oo-tmstee. — As  a  trustee  cannot  delegate  his  authority 
to  a  subordinate,  so  on  the  same  principle  he  cannot  idly 
yield  or  surrender  the  entire  control  of  the  trust  property 
and  exercise  of  the  trust  functions  to  his  co-trustees^  when 
he  is  associated  in  the  trust  with  others.    A  trustee  is 
not  liable  under  all  circumstances  for  every  act  or  default 
of  his  co-trustees;  but  still,  in  general,  where  there  are 
several  trustees,  the  beneficiary  is  entitled  to  that  security 
and  protection  which  result  from  the  care,  oversight^  and 
co-operation  of  all  the  trustees.     If,  therefore,  a  trustee 
virtually  abandons  his  active  functions,  neglects  to  inter- 
pose in  the  management,  and  leaves  the  whole  control  to 
his  co-trustees,  he  will  be  liable  for  losses  occasioned  by 
their  wrongful  acts  or  neglects.' 

'  Ex  parte  Rigley,  19  Ves.  463;  direct  olerka  who  ooUeot  cams  to  de- 
Adams  ▼.  Clifton,  1  Rasa.  297;  Salway  posit  them  therein;  he  can  remit 
V.  Salway,  4  Rass.  60;  2  Ross,  ft  M.  moneys  by  bills  drawn  on  and  by  re- 
215;  Eaves  ▼.  Hickson,  30  Bear.  136;  sponsible  parties,  eta  If  he  act  in 
Tamer  ▼.  Corney,  5  Bear.  515,  517;  such  manner  according  to  the  ens- 
Ghost  y.  Waller,  9  Bear.  497;  Gnffiths  ternary  modes  of  doing  bnainess,  in 
▼.  Porter,  26  Bear.  236;  Rowland  v.  sood  faith  and  with  reasonable  pni- 
Witherden,  3  Macn.  ft  G.  568;  Bostock  aence,  he  will  not  be  responsible  for 
V.  Floyer,  L.  R  1  Eq.  26;  Berger  t.  the  loss  of  tmst  funds  occnrriog 
Duff,  4  Johns.  Ch.  868;  Hawle^  t.  through  snoh  dealings:  Wren  t.  Kir- 
James,  5  Paige,  318;  Pearson  v.  Jami-  ton,  II  Ves.  377;  Massey  v.  Banner,  1 
son,  1  McLean,  197;  Vose  v.  Tnistees  Jacob  ft  W.  241;  Clongh  ▼.  Bond,  3 
etc.,  2  Woods,  647;  Seely  v.  Hills,  49  Mylne  ft  C.  490;  Joy  v.  Campbell,  1 
Wis.  473;  [Fry  ▼.  Tapson,  28  Ch.  Div.  Schoales  ft  L.  328,  341;  Darke  r. 
268;  Fuller  ▼.  O'Neal,  69  Tex.  349;  6  Martyn,  1  Beav.  525;  Hawley  v. 
Am.  St.  Rep.  59  (a  sale  of  land  under  James,  5  Paige,  318,  487;  Sinclair  y. 
a  trust  deed  in  the  nature  of  a  mort-  Jackson,  8  Cow.  543;  Abbot  ▼.  Rubber 
gage  not  conducted  by  the  trustee  in  Co.,  33  Barb.  578;  Leggett  v.  Hunter, 
person  held  void;  contra,  Tyler  ▼•  19  N.  Y.  445;  Blight  t.  Schenck,  10 
Herring,  67  Miss.  169;  19  Am.  St.  Rep.  Pa.  St.  285;  51  Am.  Dea  478;  Lewis 
263).]  ▼.  Reed,  11  Ind.  239;  Telford  ▼.  Bar- 

*  For  example,  he  may  employ  a  ney,   1   Iowa,  575,  591;  [Speight  ▼. 

steward  or  manager  of  the  estate  for  Gaunt»  22  Ch.  Div.  727;  on  appeal,  9 

all  matters  strictly  ministerial;  he  can,  App.  Caa.  (H.  L.)  1;  compare  rrjT, 

of  course,  employ  clerks,  book-keepers,  Tapson,  28  Ch.  Div.  268.] 
and  the  like;    he  can  deposit  trust        ^Clough  v.  Bond,  3  Mylne  ft  C.  490^ 

moneys  in  a  responsible  Dank,  and  497;  Burrows  t.  Walls,  6  De  Gez,  M. 
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S  1070.    4.  The  Amoiint  of  Oare  and  Diligence  Be* 
quired.  —  The  principle  is  well  settled  that  trustees  are 
bound  to  exercise  care  and  prudence  in  the  execution  of 
their  trust,  in  the  same  degree  that  men  of  common  pru- 
pence  ordinarily  exercise  in  their  own  affairs.     A  trustee, 
in  other  words,  must  use  the  same  care,  skill,  diligence, 
and  prudence  in  his  management  of  the  trust  and  his 
dealings  with  the  trust  property  which  a  man  of  or* 
dinary  care,  skill,  and  prudence  would  use  in  his  own 
transactions  and  with  his  own  property  under  like  cir- 
cumstances; and  the  trustee  is  answerable  for  all  losses, 
deficiencies,  and  injuries  which  are  occasioned   by  his 
afiBrmative  or  negative  violation  of  this  obligation.^    The 

A  O.  233;  Styles  ▼.  Guy,  1  Macn.  ft  ton  thousand  dollars  of  this  price  in 
G.  422;  Paddon  v.  Richardson,  7  De  cash;  it  then  erected  a  building  on 
Gez,  M.  k  G.  563;  Thompson  ▼.  Finch,  this  lot,  costing  twenty-seven  thousand 
S  De  Gez,  M.  ft  G.  660,  563,   564;  dollars,  aud  gave  a  mortgage  thereon 
Bates  V.  Underbill,  3  Redf.  366;  Gray  for  thirty  thousand  fiye  hundred  dol* 
▼.  Reamer,  11  Bush,  113;  Spencer  ▼•  lars.      All  this  was  done  with    th« 
Spencer,  1 1  Paige,  299;  Clark  v.  Clark,  avowed  object  of  increasing  the  ap- 
8  Paige,  152;  35  Am.  Dec.  676;  Monell  parent  credit  of  the  bank  and  thereby 
▼.  Monell,  6  Johns.  Ch.  283;  9  Am.  its    business.     Two  years  after,   the 
Dec  298;  Banks  ▼.  Wilkes,  3  Sand,  bank  failed.     This  lot  and  building, 
Ch.  99;  Pirn  v.  Downing,  1 1  Sers.  ft  and  other  property  amounting  only  to 
R.  66;  Jones's  Appeal,  8  Watts  ft  S.  one  thousand  dollars,  constituted  the 
143,  147;  42  Am.  Dec.  282;  Waymaa  entire  assets  of  the  bank.     In  other 
V.  Jones,  4  Md.  Ch.  600;  Ringgold  ▼.  words,  all  the  assets  except  one  thou- 
Ringgold,   I  Har.  ft  G.  11;   18  Am.  sand  dollars  were  swallowed  up  in  the 
Dec.  250;  Maccubbin  v.   Cromwell's  lot  and  building,   and  this  was    all 
Ez*rs,  7  Gill  ft  J.  157;  Royall's  Adm'r.  swept  away  by  a  foreclosure  of  the 
y.  McKenzie,  25  Ala.  363;  Stato  t.  mortgage.    Before  the  purchase  of  the 
Gnilfotd,  16  Ohio,  593;  [also  Earle  v.  lot,   the  bank    had    occupied    leased 
Earle,  93  N.  T.  113;  Hinson  ▼.  Wil-  rooms;  and  its  total  assets  were  sev* 
liamson,74Ala.l80.]   For  the  relations  eral  thousand  dollars   less  than    its 
between  co-trustees  and  their  liabilities  debts,  which  fact  was  known  to  the 
in  general,  see  post,  §§  1081,  1082.  directors  when  they  made  the  pur- 
1  This  doctrine  was  so  fully  and  ably  chase.    The  charter  gave  the  directors 
examined  in  the  very  recent  case  of  power  to  purchase  a  lot  for  a  banking- 
Han  V.  Gary,  82  K.  Y.  66,  37  Am.  house.      Held,   that    the  transaction 
Rep.  546,  that  I  shall  quote  from  it  at  was  not  a  mere  error  of  judgment,  and 
some  length.    The  action  wss  brought  that  the  directors  were  personally  lia« 
by  a  receiver  representing  the  depos-  ble.      In  regard  to  the  position    of 
itors  against  a  portion  of  the  directors  directors,  the  court  held  that  the  rela- 
of  a  savings  CMink.     The  bank  was  tion  of  the  directors  to  the  bank  was 
located  in  Mew  York  City,  and  did  a  that  of  agent  to  a  principal;  the  rela- 
very  imail  business.     Up  to  January,  tion  of  the  directors  to  the  deposUors 
1873»  its  average  deposits  were  about  was  that  of  trustee  and  cestui  que  trust, 
seventy  thousand  dollars,  and  its  in*  On  the  general  doctrine  concerning 
come  had  been  less  than  its  expenses,  the  duty  of  trustees,  the  court  said. 
In  May,  1873,  the  bank,  by  order  of  per  Earl,  J.  (p.  70):  '*If  the  trustees 
the  board  of  directors,  bought  a  lot  for  act  f rautUilently  or  do  a  willful  wrong, 
twenty-nine  thousand  dollars,  paying  it  is  not  doubted  that  they  may  b« 
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law  does  not  cast  upon  the  trustee  an  extraordinary  duty» 
nor  demand  an  extraordinary  care,  nor  hold  him  liable 

held  for  all  the  damage  they  oaase  to  that  aathoritiea  are  found  which  hold 
the  hank  or  its  depositors.     Bat   if  that  trustees  are  liable  only  for  crastta 
they  act  in  good  faith,  within  the  lim-  negligentia,  which  literally  meana  ffross 
its  of  powers  conferred,  using  proper  nesligeaoe;  but  that  phnae  haa  heen 
prudence  and  diligence,  they  are  not  denned  to  mean  the  abeenoe  of  ordi- 
res^onsible  for  mere  mistakes  or  errors  nary  care  and  diligence  itdeqiiate  to 
of  jndffment.     What  degree  of  care  the  particular  case.       He  then  quotes 
and  dingenoe  are  they  bound  to  exer*  from  Scott  r.  Depeyster^   1  Bdw.  (3l 
eise?    ifot   the  hishest   degree,   not  513,  643^  63  Am.  Dec.  624^  Hodces  r. 
such  as  a  very  Tiguant  or  extremely  New  EneUnd  Screw  Ca,  1  B.  L  312; 
careful  person  would  exercise.  •  •  .  •  63  Am.  Dec.  624,  8  K  L  9,  Litchfield 
When  one  deposits  money  in  a  laTinga  v.  White,  3  Sand.  645^  and  Charitable 
l>ank,  or  takes  stock  in  a  corporation.  Corporation  v.  Satton,  2  Atk.  406,  all 
he  expects,  and  haa  the  right  to  ex*  of  which  directly  sustain  hie  positMn, 
pect,   that  the  trustees  or  directors  and  continues:  **  In  the  Scotch  case  of 
will  exercise  ordinary  care  and  pru-  Liouidators   of    the    Weetem    Bank 
denoe  in  the  trusts  committed  to  them,  ▼.  Douj^laa,  11  Ses.  Gas.  S.  3d  eerieiw 
—  the  same  degree  of  care  and  pru-  112,  it  u  said)  'Whaterer  the  duties 
deuce  that   men   prompted  by  self*  [of  trustees  and  directors]  are^  they 
interest  generally  exercise  in  their  own  must  be  discharged  with  fidelity  and 
a&irsb    It  is  impossible  to  give  the  conscience,    and  with   ordinary  and 
measure  of  cnlpable  negligence  for  all  reasonable  care.    It  is  not  necessaij 
cases,  as  the  degree  of  care  required  that  I  should  attempt  to  define  whaie 
depends  upon  the  subjects  to  which  it  excusable  remissness  ends  and  groaa 
is  to  be  applied:  First  Nat.  Bank  t.  negligence  begins.    That  must  depend 
Ocean  Nat.  Bank,  60  N.  Y.  278;  19  to  a  large  extent  on  the  circamstanim 
Am.  Rep.  181.    There  is  a  d'assifica-  It  is  enoueh  to  say  that  grou  negU- 
tion  of  negligeuce  to  be  found  in  the  gence  in  ue  performance  of  saeh  a 
books,  not  always  of  practical  value*  duty,  the  foant  pf  rta$omaUe  amd  ordi- 
and  yet  sometimes  seryiceable,  into  nary  JUUIUy  and  core,  will  impose  lia- 
slight   negligence,   gross   negligence,  hility  for  loss  thereby  occasioned.'  In 
and  thaA  degree  of  negligence,  inter*  Spering's  Appeal,  71  Pa.  St.  11*  10 
mediate  the  two,   atmbuted  to  the  Am.  lUp.  684,  Judge  Sharswood  said: 
absence   of   ordinary  care;   and   the  '  They  [the  directors]  can  only  be  re- 
claim on  behalf  of  these  trustees  is,  sarded  as  mandataries,  —  persons  who 
that  they  can  only  be  held  responsible  have  gratuitously  undertaken  to  per- 
in  this  action  for  the  consequences  of  form   certain   duties,    and   who  are 
their  gross  negligence,  according  to  therefore  bound  to  apply  ordinarv  skill 
this  classification.    If  gross  negligence  and  diligence,  —  but  no  more  ;  and 
be  taken  according    to  its  ordmary  added  that  the  directors  *are  not  Ua^ 
,  meaning,  — as  something  nearly  ap-  ble  for  mistakes  of  judgment,  even 
'  proaohiuff  fraud  or  bad  faith,  —  I  can*  though  they  may  be  so  gross  as  to 
not  yiela  to  this  claim;  and  if  there  appear  to  us  absurd  and  ridiculoua, 
are   any    authorities    upholding    the  provided  they  were  honest,  and  pro- 
claim,  I    emphatically  dissent   from  vided  they  are  fairly  within  the  scope 
them.    It  seems  to  me  that  it  would  of  the  powers  and  discretion  confided 
be  a  monstrous  proposition  to  hold  to  the  managing  body.'    Aa  I  undei^ 
that  trustees,  intrusted  with  the  man*  stand  this  language,  I  cannot  assent 
agement  of  the  property,  interests,  to  it  as  properly  denning  to  any  ex- 
and    business  of   other  people,   who  tent  the  nature  of  a  director's  reepoD- 
divest  themselves  of  the  management  sibility.    Like  a  mandatary,  to  whom 
and  confide  in  them,  are  bound  to  give  he  has  been  likened,  he  is  bound  not 
only  slight  care  to  the  duties  of  their  only  to  exercise  proper  care  and  dih* 
trust,  and  are  liable  only  in  case  of  gence,  but  ordinary  akill  and  judg- 

fross  inattention  and  negligence;  and  ment.    As   he  is  bound  to  exercise 
have  found  no  authority  fully  up-  ordinary  skill  and  judgment,  he  can- 
holding  such  a  proposition.    It  is  true  not  set  up  that  he  did  not  possMS 
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for  mere  error  of  judgmenti  much  less  does  it  make  him 

an  insurer  of  the  property*  If  he  has  exercised  the  care 

them.  Whan  damage  is  eaued  by  that  oa  the  bill  framed  upon  chaxget 
his  want  of  Indgment,  he  cannot  ex-  of  misrepresentation  agamst  the  di« 
case  himself  by  alleging  his  gross  rectors,  relief  cannot  be  granted  for 
ignorance.**  their  negligence.  Lord  Hatherley 
The  language  of  some  able  decisions  does  not  <usciiss  the  general  duties  of 
may,  when  carelessly  read,  be  mis-  directors,  mnch  less  those  of  trustees; 
leading.  They  speak  of  '*gross"neg*  his  dkhtm  eonceming  the  liability  of 
ligenoe  as  a  measure  of  a  trustees  the  defendants  for  their  dealmgs 
liability,  but  at  the  same  time  define  (p.  386)  is  based  wholly  upon  the  terms 
*'  gross  **  negligence  as  m^nly  being  of  their  **  deed  of  settlement "  and  the 
the  want  of  ordinary  care.  Thus  in  powers  which  it  ffave  them  in  this  par* 
the  Scotch  ease  quoted  aliove,  "  gross  ticuUur  case.  The  decision  is  not  an 
n^gligdnoe  "  is  made  to  be  synonymous  authority  upon  the  liability  in  general 
^th  "  the  want  of  reasonable  and  or-  of  trustees  or  directors  tor  care  and 
dinary  care  and  fidelity."  A  few  sub-  diligence.  In  the  often-quoted  case 
sequent  cases  haye  taken  a  portion  of  of  Clough  r.  Bond,  3  Mylne  ft  0.  490, 
this  rule —  the  gross  negligence —  ap-  496,  Lord  Cottenham  states  the  rule 
parently  without  adverting  to  the  in  a  very  clear  manner.  He  is  speak* 
definition  thus  giyen  of  die  term:  ins  of  the  duty  with  reference  to  the 
Spering*s  Apnea!,  71  Pa.  St.  11,  re-  safety  and  security  of  trust  funds; 
ferred  to  by  Mr.  Justice  Earl,  may  be  bat  the  same  doctrine  clearly  applies 
regarded  as  an  illustration.  It  may  to  all  dealings  by  a  trustee  with  the 
be  difficult,  perhaps,  to  reconcile  the  affairs  of  the  trust  which  may  en- 
different  passages  of  Judge  Shars-  endanger  the  safety  of  the  estate, 
wood's  opmion  m  this  case.  So  far  as  *'  It  will  be  found  to  be  the  result  of 
it  holds  the  trustee  liable  only  for  all  the*  best  authorities  upon  the  sub- 
gross  negligenoe,  using  that  word  in  ject,  that  although  a  personal  repre- 
any  other  sense  than  the  want  of  or-  sentatiye,  acting  strictly  within  the 
dinary  eare,  it  is  unsupported  by  an*  line  of  his  duty,  and  exerdiing  retuon* 
thority.  The  Knglish  courts  have  abU  eare  and  iUUffence,  will  not  be 
abandoned  the  three  grades  of  gross,  responsible  for  the  failure  or  depre- 
ordinary,  and  slight  negligence.  The  ciation  of  the  fund  in  which  any  part 
modem  English  decisions  have  entirely  of  the  estate  may  be  invested,  or  for 
abrogated  the  doctrine  so  often  laid  the  insolvency  or  misconduct  of  any 
down  in  books,  that  an  uncompensated  person  who  may  have  possessed  it,  yet 
mandatary  or  other  bailee  is  only  \f  tficU  Uneofduty  be  noCttrktly  pursued^ 
bound  to  use  slight  care,  and  is  only  and  any  part  of  the  property  be  in- 
liable  for  gross  neglect;  they  hold  that  vested  by  such  personal  represents* 
such  mandatary  or  bailee  may  be  tive  in  funds  or  upon  securities  not 
bound  to  use  great  care,  and  is  always  authorized,  or  be  put  within  the  con- 
obliged  to  use  all  the  care  and  skill  trol  of  persons  who  ought  not  to  be 
which  he  actually  possesses:  See  intrusted  with  it,  and  a  loss  be  thereby 
Wilson  ▼.  Brett,  11  Mees.  ft  W.  113,  eventually  sustained,  such  personal 
115,  per  Rolfe,  B.;  Hinton  v.  Dibbin,  representative  will  be  liable  to  make 
2  Q.  B.  646,  661,  per  Lord  Denman;  it  good,  however  unexpected  the  re* 
Wyld  V.  Pickford,  8  Meea.  ft  W.  443,  suit,  however  little  likely  to  arise 
461,  462,  per  Parke,  B.;  Grill  ▼.  Cen*  from  the  course  adopted,  and  however 
tral  Iron  etc.  Co.,  L.  R.  1  Com.  P.  free  such  conduct  may  have  been  from 
600, 612, 614,  per  VVilles  and  Montague  any  improper  motive." 
Smith,  JJ.  On  every  consideration  of  While  the  general  rule  is  thus  set- 
principle,  as  well  as  upon  authority,  tied,  the  courts  constantly  reiterate 
the  same  doctrine  must  apply  to  trus-  the  truth  that  in  its  application  each  - 
tees.  The  case  of  Turqand  ▼.  Mar^  case  must  stand  upon  its  own  circum- 
shall,  L.  R.  4  Ch.  376,  gives  no  sup-  stances.  The  following  citations  are 
port  whatever  to  the  broad  doctrine  necessarily  given  as  mere  illnstrationsi 
as  laid  down  by  Judge  Sharswood.  in  some,  trustees  have  violated  their 
The  decision  of  the  court  is  simply  duty;  in  others,  they  have  srrsd  (if  at 
2  Eq.  Jua.  — 100 
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and  judgment  of  ordinary  prudent  men  in  their  own 
affairs,  he  will  not  be  chargeable  for  his  mere  errors  of 
judgment,  nor  for  accidental  injuries  and  losses.  This 
rule  concerning  the  extent  and  limits  of  the  trustee's 
duty  to  use  care,  diligence,  and  prudence  applies  to  all 
his  transactions  in  connection  with  the  trust,  and  all  his 
dealings  with  the  trust  property,  by  which  the  interests 
of  the  beneficiary  can  be  affected.  If  some  of  the  partic- 
ular rules  concerning  the  making  and  retaining  of  in- 
vestments seem  to  be  more  stringent,  they  will  be  found, 
upon  closer  examination,  to  be  applications  of  the  same 

all)  only  in  judgment:  Kekewich  ▼•  26;  IS  Am.  Deo.  250;  [alao  Speight  r. 

Marker,  3  Macn  A;G.  311  (discretion  Gaant,  22  Ch.  Div.  727;  on  appeal,  9 

expressly  given  to  the  trastees;  and  App.  Gas.  (H.  L.)  1;  Fry  ▼.  TapaoD, 

see  anle^  cases  nnder  §  1062);  In  re  28  Ch.  Diy.  268;  Learoyd  t.  Wbiuley, 

Beloved  Wilkes's  Charity,  3  Macn.  ft  12  App.  Cas.  (H.  L.)  727;  affirming  33 

G.  440  (ditto);  Barnett  ▼.   Sheffield,  Ch.  Thy,  347;  Wilmerding  ▼.  McKes- 

1  De  Gez,  M.  k  G.  371,  379;  Manser  eon,  103  N.  Y.  329;  Matter  of  Cornell, 
▼.  Diz,  8  De  Gez,  M.  ft  G.  703,  712;  110  N.  Y.  358;  Shnrtleff  v.  RUe,  140 
Forshaw  ▼.  Hi^inson,  8  De  Gez,  M.  Mass.  213;  McCartin  v.  Traphagen, 
ft  G.  827,  832;  Baud  v.  Fardell,  7  De  43  N.  J.  Eq.  340;  Fesmire's  Estate^ 
Gez,  M.  ft  G.  628;  Harper  v.  Hayes,  134  Pa.  St.  67;  19  Am.  St.  Ren.  676; 

2  De  Gez,  F.  ft  J.  642;  Dance  v.  Gold-  Parsley's  AdmV  ▼.  Martin,  77  Vs. 
ingham,  L.  R  8  Ch.  902;  Youde  ▼.  376;  46  Am.  Rep.  733;  Pate  r.  Oliver, 
aond,  L.  R  18  £q.  634;  Vyse  104  K.  C.  466;  Pope  v.  Mathews,  18 
V.  Foster,  L.  R  8  Ch.  309;  In  re  S.  C.  444;  Ommpler  v.  Deens,  85  Ala. 
Bnglefield  eta  Co.,  L.  R  8  Ch.  Div.  149;  Boas  v.  MiUiken,  83  Ky.  634; 
388;  Massey  v.  Banner,  1  Jacob  ft  W.  Loud  v.  Winchester,  64  Mich.  23; 
241,  247;  Charitable  Corp'n  v.  Sutton,  Dnndas  r.  Chrisman,  26  Neb.  493. 
2  Atk.  400,  405;  Overend  v.  Gibb,  The  fact  that  the  trustee,  by  the 
L.  R  5  H.  L.  480,  484,  494;  Pool  v.  terms  of  the  instrument,  is  ezempted 
Dial,  10  S.  C.  440;  Luigi  ▼.  Lnchesi,  from  liability  ezoept  for  willful  and 
12  Kev.  306;  Bacot  ▼.  Hey  ward,  5  intentional  breaches  of  trust  does  not 
S.  C.  441;  Carpenter  v.  Carpenter,  ezcuse  negligence  in  the  seleotionof 
12  R  L  544;  34  Am.  Rep.  716;  Gil-  investments  for  the  trust  funds:  Tut- 
more  ▼.  Tuttle,  32  N.  J.  Eq.  611;  tie  ▼.  Gilmore,  36  N.  J.  Bq.  617.]  See 
[Tuttle  V.  Gilmore,  36  N.  J.  Eq.  617;]  also  espHecially,  on  that  branch  of  the 
Ruflsell  V.  Peyton,  4  IlL  App.  473;  Hay-  rule  which  frees  trustees  from  liability 
del  ▼.  Hurck,  5  Mo.  App.  267;  Mor-  for  mere  errors  of  judgment,  Spering% 
row  V.  Saline  Co.  Comm  rs,  21  Kan.  Appeal,  71  Pa.  St  11;  10  Am.  Repw 
484;  Adair  ▼.  Brimmer,  74  N.  Y.  539;  684;  Miller  v.  Proctor,  20  Ohio  St 
King  V.  Talbot,  40  N.  Y.  76;  50  Barb.  442;  Godbold  r.  Branch  Bank,  11  Ala. 
453;  Foscue  v.  Lyon,  55  Ala.  440;  191;  46  Am.  Dec  211;  Finlay  v.  Mer- 
Clark  V.  Anderson,  13  Bush,  111;  riman,  39 Tez.  56,  62;  Salter  r.  Salter, 
Mansfield  r.  Alwood,  84  111.  497;  Get-  6  Bush,  624,  638;  Cross  v.  Petree,  10 
tins  V.  Scndder,  71  lU.  86;  Bowker  v.  B.  Mon.  413;  Ellig  r.  Naglee,  9  OsL 
Pierce,  130  Mass.  262;  Hodges  v.  New  683, 695;  Thompson  ▼.  Brown,  4  Johns. 
England  Screw  Co.,  1  R  X  312;  53  Ch.  619, 627;  Vanderheyden  ▼.  Young, 
Am.  Dea  624;  3  R  L  9;  Scott  r.  11  Johns.  150, 157;  Griffith  t.  FolIett» 
Depeyster,  1  Edw.  Ch.  513, 543;  Litch-  20  Barb.  620,  634;  Smith  v.  Bathbon, 
field  ▼.  White,  3  Sand.  545;  Acker-  22  Hun,  150;  [Pleasonton's  Appeal,  99 
man  v.  Bmott,  4  Barb.  626,  645,  646;  Pa.  St  362;  Williams  t.  Niehol,  47 
Ringgold  V.  RiDggold,  1  Har.  ft  G.  11,  Ark.  254.] 


1587  P0WBB8  OF   EXPRESS  TRUSTEES.  {  1071 

general  doctrine,  varied  only  by  the  nature  and  situation 
of  the  subject-matter.  It  results  from  the  duty  that  a 
trustee  may  be  held  accountable  for  more  property  than 
that  which  actually  came  into  his  possession.  He  may 
be  charged  with  rents,  profits,  interest,  income,  proceeds 
of  sales,  and  the  like,  which  he  never  in  fact  received, 
but  which  he  might  and  should  have  received  by  the 
exercise  of  due  and  reasonable  care,  diligence,  and  pru- 
dence in  his  modes  of  dealing.'  A  trustee  who  pays  the 
wrong  party  will  generally  be  liable  to  pay  over  again  to 
those  who  are  really  entitled.' 

§  1071.  6.  The  Duty  as  to  Investments.  — The  general 
obligation  under  consideration  finds  its  most  striking  and 
important  application  in  the  matter  of  the  investment  of 
trust  funds.  It  is  the  trustee's  duty  to  use  diligence  in 
investing  the  trust  property  so  that  it  may  produce  as 
much  income  as  possible,  and  also  to  use  care  and  pru- 
dence in  investing  it  in  such  securities  as  will  render  its 
loss  highly  improbable,  even  if  not  virtually  impossible. 
From  these  somewhat  antagonistic  duties  arise  two  cor- 
responding liabilities.  If  the  trustee  suffers  moneys  to 
lie  idle  in  his  hands,  producing  no  income,  when  by  a 
proper  investment  an  income  might  have  been  obtained, 
and  this  continues  for  an  unreasonably  long  time,  he  will 
be  liable  for  the  amount  of  income  which  he  might  and 
ought  to  have  made  by  an  investment,  and  will  be  charged 
with  such  amount  by  the  court  in  the  settlement  of  his 

>  Manifield  t.  Alwood,  S4  HL  497;    oat  of  their  life  interest  in  6ziiig  the 
Bllig  ▼.  Nagloe.  9  C«L  684.  ftmonnt  of  the  deficiency:  Barratt  t. 


s  Where  a  trustee,  acting  in  good  Wyatt,  30  Beav.  442;  Dayies  ▼.  Hodg- 
fsith,  and  e\ren  deceived  by  forged  son,  26  Bear.  177;  Griffiths  ▼.  Porter, 
docttments,  pays  trust  funds  to  the    25  Beav.  230.     Where  an  infant  ceaUU 


wrong  party,  it  is  held  that  he  must  que  trtui  falsely  represents  himself  to 
pay  oTor  again  the  amonnt^  with  in«  be  of  age,  and  thereby  procures  pay- 
terest^    to   those  who   are   entitled:    ment  by  the  trustee  of  the  amount 


Ashby  ▼.  Blackwell,  2  Eden,  299,  302;  payable  on  his  becoming  of  age,  he 

Eaves  ▼.  Hinkson*  30  Beav.  136;  Sporle  cannot  oompel  the  trustee  to  pay  oyer 

▼.  Bamaby,  10  Jur.,  N.  Sw,  1142;  Hay*  again  when   he  attains   twenty-onet 

del  T.  Hurck,  5  Ma  App.   267;  and  Overton  v.  Banister,  3  Hare,  503;  a 

where,  by  mistake,  he  pays  capital  to  cestui  que  trust  who  is  overpaid  must 

life  tenants,  instead  of  investing  it  and  refund:  Livese^  v.  Livesey,  3  Ruse, 

paying  the  income,  he  must  make  it  287;  as  to  paymg  the  wronji  person, 

good,  but  is  entitled  to  be  recouped  see  also  amie,  oases  undir  |  lOS}* 
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accoants*  On  the  other  hand,  if  he  has  made  an  invest- 
ment in  improper  securities,  contrary  to  the  settled  rules 
of  equity  on  the  subject,  and  the  principal  has  been 
wholly  or  partially  lost  through  insolvency  or  deprecia* 
tion  of  value,  or  has  failed  to  produce  income,  he  will 
be  held  personally  responsible  for  the  loss  or  deficiency. 
If,  however,  an  investment  is  made  with  the  exercise  of 
reasonable  care,  diligence,  and  business  prudence,  in  the 
form,  manner,  and  securities  approved  of  by  the  rules  of 
equity,  a  trustee  will  not  be  liable  for  losses  which  may 
occur  through  the  destruction  or  depreciation  of  values.' 
The  general  duty  involves  two  distinct  elements,  which 
will  be  separately  examined,  —  the  necessity  of  making 
investments,  and  the  proper  kinds  of  securities  in  which 
the  investments  may  be  made. 

§  1072.  The  Necessity  of  Making  Investments.  —  It  is 
the  trustee's  imperative  duty  to  render  the  trust  property 
as  productive  as  possible  consistent  with  its  aeeurity  and 
with  the  demands  of  ordinary  business  prudence  and 
judgment.  The  rule  is  general,  therefore,  that  if  he  per- 
mits the  money  to  remain  in  his  own  hands,  unproduc- 

^  Robinson  T.  Robinson,  1  Dj  6ex,  How.  535,  642,  543;  Kimball  t.  Red* 

M.  k  O.  247,  254-257  (where  trnsteea  ing,  31  N.  H.  352;  64  Am.  Dea  333; 

simply  neglect  to  invest  moneys,  they  Fre^  ▼.  Frey,  17  N.  J.  £q.  71,  72,  74; 

are  cbargehble  only  with  the  princi*  8chieffelin  r.  Stewart,  1  Johns.  Ch. 

pal  aum  and  lawful  interut  thereon);  620;  7  Am.  Dec.  507;  Baker  ▼.  Dii- 

Att*y-Gen.  ▼.  Alford,  4  De  Gex,  M.  ft  brow,  18  Hun,  29;  Brown  r.  French, 

O.  843  (ditto);  Ex  parte  Geaves,  8  De  125  Mass.   410;    28   Am.   Rep.   254; 

Gex,  M.  ft  G.  291;  Lockhart  ▼.  Reilly,  Adair  ▼.  Brimmer,  74  N.  Y.  539;  In 

1  De  Gex  ft  J.  464;  Lloyd  v.  Attwoml,  re  Foster's  Will,  15  Hnn,  387;  Rooee- 

3  De  Gex  ft  J.  614;  Shepherd  v.  Mouls,  velt  ▼.  Roosevelt,  6  Abb;*^.  C.  447; 

4  Hare,  500,  503,  504;  Phillipson  v.  Bowman  v.  Pinkham,  71  Me.  295; 
Gatty,  7  Hare,  516;  Clough  v.  Bond,    Nancrcde  v.  Voorhis,  32  N.  J.  £q. 

3  Mylne  ft  C.  490,  496,  497;  Mayor  of  524;  Gilmore  r.  TntUe,  32  N.  J.  Eq. 
Berwick  ▼.  Murray,  7  De  Gex,  M.  611;  [Tuttle  v.  Gilmore,  36  N.  J.  Eq. 
ft  G.  497,  519;  Burdick  v.  Garrick,  617;]  Clark  v.  Anderson,  13 Bnsh,  111; 
L.  R.  5  Ch.  233,  241;  Blogg  v.  John-  Dockery  v.  French,  73  N.  a  420; 
son,  L.  R.  2  Ch.  225,  228;  Brown  v.  Moore  v.  Mitchell,  2  Woods,  483; 
Gellatly,  L.  R.  2  Ch.  751;  Stewart  v.  Kirby  v.  Goodykoontz,  26  Gratt  298 
Sanderson,  L.  R.  10  Eq.  26;  Pickard  (in  the  three  preceding  cases  the  in- 
V.  Anderson,  L.  R.  13  Eq.  608  (consent  vestment  was  made  in  confederate  te- 

of  beneficiary);  In  re  T ,  L.  R.  15  enrities);  Bowker  t.  Pierce,  130  Mass. 

Ch.  Div.  78;  Ex  parte  Norris,  L.  R.  262;  Sherman  v.  Parish,  53  N.  Y.  483 

4  Ch.  280;  Stone  v.  Stone,  L.  R.  5  Ch.  (acquiescence  of  the  beneficiary);  Or* 
74;  Budge  v.  Gummow,  L.  R.  7  Ch.  miston  v.  Olcott,  84  K.  Y.  :f39;  Wig- 
719;  In  re  British  etc.  Co.,  L.  R.  14  gins  v.  Howurd,  83  N.  Y.  613;  Ches- 
Ch.  Div.  33d;  Barney  y.  Saunders,  16  terman  v.  Eyland,  81  N.  Y.  398. 
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tiye»  for  a  period  which,  under  the  circumstances^  is 
unreasonabley  then  he  will  be  personally  charged  with 
the  lawful  interest  which  might  and  should  have  been 
obtained  by  the  exercise  of  reasonable  care  and  dili- 
gence; and  if  the  principal  fund  should  be  wholly  or 
partly  lost  in  consequence  of  such  unreasonable  delay,  he 
will  be  compelled  to  make  up  the  deficiency.  Even  when 
the  instrument  creating  the  trust  prescribes  a  particular 
mode  of  investment, —  as,  for  example,  it  directs  that  all 
the  personal  property  should  be  converted  into  cash,  and 
the  proceeds  invested  in  the  purchase  of  land, — the  trus- 
tee cannot  be  justified  in  suffering  the  cash  to  lie  idle 
and  unproductive  for  an  unreasonable  length  of  time.^ 

§  1073.  Kinds  of  Investments  —  When  Particular  Se- 
curities are  Expressly  Authorised. —  There  are  two  cases 
to  be  considered:  1.  When  the  instrument  creating  the 
trust  expressly  authorizes  investment  in  particular  securi- 
ties, or  directs  particular  modes  of  investment;  2.  When 
the  instrument  is  wholly  silent  with  respect  to  the  mode 
of  investment,  and  the  matter  is  left  to  the  judgment  of 
the  trustee.  In  the  first  case,  when  the  instrument  itself 
directs  the  mode  and  nature  of  the  investment,  and  des- 
ignates the  securities,  the  trustee  is  bound  to  follow  these 
directions  with  scrupulous  care,  and  if  any  loss  of  trust 
property  is  the  result  of  his  obedience,  he  is  not  at  all 
responsible.  A  departure  from  the  directions  will  entail 
liability  for  the  losses  which  may  be  occasioned  thereby. 
Even  wlien  a  general  discretion  in  the  choice  of  securities 

^  Robinson  ▼.  Robintoo,  1  De  Gaz,  tea  other  eases  in  the  last  |»reoeding 

M.  ft  G.  247;  Att'y-Qen.  ▼.  Alford,  4  note.     If  the  tnutee  pennits  trnat 

De  Gez,  M.  ft  G.  843;  Baud  ▼.  Fardell,  moneys  to  remain  on  deposit  in  a 

7  De  Gex,  M.  ft  G.  628;  Paddon  ▼.  bank  or  in  the  hands  of  a  third  per- 

Richardson,  7  De  Gez,  M.  ft  G.  663;  son  for  an  nnreasonable  time,  he  is 

.  Ex  parte  Geaves,  8  De  Gez,  M.  ft  G.  responsible  for  any  loss:  Lnpton  ▼• 

291;  Bate  ▼.  Hooper,  6  De  Gez,  M.  ft  White,    16  Ves.   432;  and  see  ante, 

G.  338;  Sonlthorpe  ▼.  Tipper,  L.  R^  §  1067,  and  cases  eited.    Or  if  he  de* 

13  Eq.  232;  In  re  British  etc.  Co.,  L.  lays  unnecessarily  in  collecting  a  de* 

R.  14  Ch.  Div.  836;  Gilman  ▼.  Gilman,  mand  and  it  is  thereby  lost:  Grove  v. 

2  Lans.  1;  fCavender  t.  Cavender,  114  Price,  26  Beav.  103;  Ellig  T.  Naglee, 

U.  S.  464;  Lent  t.  Howard,  89  N.  T.  9  CaL  683. 
170;  Nnnn  y»  Nnnn,  66  Ala.  36;]  and 
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is  expressly  given,  it  must  be  exercised  with  reasonable 
care  and  business  prudence.^ 
§  1074.    The  Same.    When  No  Directions  are  Given. — 

Where  the  instrument  of  trust  is  silent  as  to  the  mode  of 
investment,  the  rules  governing  the  action  of  trustees  may 
appear  to  be  somewhat  arbitrary,  but  are  in  reality  based 
upon  the  clearest  principles  of  justice  and  expediency. 
The  law  does  not  give  to  trustees  the  same  freedom  of 
choice  in  investments  which  may  be  exercised  by  pru- 
dent business  men  in  their  own  affairs.    A  business  man 
of  even  more  than  average  caution  may,  and  often  does, 
assume  intentional  risks  in  the  investment  of  his  own 
property;  for  the  sake  of  obtaining  a  greater  than  ordi- 
nary income,  he  will  often  invest  in  such  a  manner  that 
the  risk  of  ultimate  loss  is  considerable,  and  such  specu* 
lative  use  of  his  property  would  not  be  regarded  as  illegit- 
imate nor  as  deserving  of  any  censure.     For  example,  ho 

^Mortimorev.  Mortimore,  4De6ez  539;  Denike  v.  Harris,  84  N.  Y.  89; 

ft  J.  472;  Band  v.  Fardell,  7  De  Gez,  [Whitehead  v.  Whitehead,  85  Va.  870; 

M.  ft  O.  628;  Paddon  v.  Richardson,  7  Zimmerman  r.  Fraley,  70  Md.  561  (di- 

De  Gez,  M.  ft  G.  563;  In  re  Langdala's  rection  to  invest  in  landed  secarities 

Trnst,   L.  R.   10  Eq.  39;   Stewart  v.  does  not  authorize  a  purchase  of  land).] 

Sanderson,  L.  R.   10  Elq.  26;  Pickard  A  trustee  cannot  loan  on  mere  per> 

▼.  Anderson,  L.  R.  13  £q.  608  (invest-  sonal    security,     unless     authorized; 

ing  on   mere  personal  security  with  Walker  v.  Symonds,  3  Swanst.  1,  63, 

consent  of  the  beneficiary);  Bethell  v.  80;  Darke  v.  Martyn,  1   Beav.  525; 

Abraham,  L.  R.  17  £q.  24  (even  when  Styles  v.   Guy,   1   Macn.   ft  G.  42*2; 

trustees  are  clothed  with  discretion  [Judge  of  Probate  v.  Mathes,  60  N.  H. 

they  cannot  invest  in  foreign  funds  or  433;  Baer*s  Appeal,  127  Pa.  St  360;] 

railway  stocks);  Lewis  v.  Nobbs,  L.  R.  but  may  do  so  when  authorized:  Pad- 

8  Ch.  Div.  591  (where  trustees  are  ez-  don  v.  Richardson,  7  Da  Gez,  M.  ft  6. 

pressly  authorized  to  vary  the  trust  563;  Denike  v.  Harris,  84  N.  Y.  69; 

funds  and  "  to  invest  the  same  in  any  but  even  then  he  cannot  lend  to  a  oo* 

other  funds    or  securities");    In    re  trustee,   unless   exm^entjf    authorized: 

Chennell,  K  R.  8  Gh.  Div.  492;  In  re    v.  Walker,  5  Rass.  7;  and  giving 

Wedderburn's  Trusts,  L.  R.  9  Ch.  Div.  a  trustee  discretion  as  to  investment 
112;  In  re  Peyton,  L.  R.  7  Ea.  463;  does  not  authorize  a  loan  on  mere  per- 
Clark  V.  St.  Louis  etc.  R.  R.,  58  How.  sonal  secnrity:  Pocock  v.  Reddington, 
Pr.  21 ;  Foscue  v.  Lyon,  55  Ala.  440;  5  Ves.  794.  Investment  in  corpora- 
Bowman  v.  Pinkham,  71  Me.  295  (a  tion  stock  Is  not  allowed  unless  ex- 
trustee  ezpressly  authorized  to  invest  pressly  authorized:  Trafford  v.  Boehm, 
as  he  shall  think  fit  cannot  buy  land  on  3  Atk.  440,  444;  Howe  v.  Earl  of  Dart- 
credit,  and  bind  the  estate  by  his  note  mouth,  7  Ves.  137, 150;  where  trnstaea 
given  as  trustee);  Gilmore  v.  Tuttle,  32  invest  in  mort^ges  they  are  responsi- 
rf.  J.  Eq.  611  (a  trustee  clothed  with  ble  for  the  value  of  the  land  and  the 
discretion  is  liable  for  loss  arising  from  sufiSciency  of  the  secnrity  at  the  time 
his  investment  in  second  mortgages);  of  the  investment:  Phillipson  v.  Gatty, 
[Tuttle  V.  Gilmore,  36  N.  J.  Eq.  617;]  7  Hare,  516;  bat  not  for  a  sabsequent 
Nancrede  v.  Voorhis,  32  N.  J.  Eq.  524  depreciation:  Nancrede  v.  Yoorhis,  Zi 
(ditto);  Adair  v.  Brimmer,  74  N.  Y.  N.  J.  Eq.  524. 
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may  invest  iu  the  stocks  of  companies  which  promise, 
and  with  good  fortune  may  pay,  large  dividends,  hut 
which  also  may  utterly  fail.  No  such  risk  is  permitted 
to  the  trustee.  In  the  management  and  investment  of 
trust  property  for  the  benefit  of  the  cestui  que  trusty  the 
law,  while  requiring  some  income,  regards  the  security  of 
the  fund  invested  and  the  certainty  of  a  moderate  regu- 
lar income  as  of  paramount — of  absolutely  essential — im- 
portance when  compared  with  the  amount  of  the  income. 
It  permits  the  trustee  to  assume  no  risks  in  his  investment 
other  than  those  which  are  inseparable  from  every  species 
of  property.  Absolute  freedom  from  risk  is  impossible. 
Ihe  most  stable  forms  of  property  may  lose  their  value; 
lands  may  depreciate;  even  nations  may  become  bank- 
rupt. From  these  risks  which  inhere  in  every  kind  of 
ownership  the  law  does  not  pretend  to  save  the  benefici- 
ary; but  from  risks  growing  out  of  the  uncertainty  of 
speculative  investments  the  law  does  protect  him  by  mak- 
ing the  trustee  personally  responsible  for  all  trust  funds 
invested  by  him  in  such  a  manner.  It  is  the  settled  rule 
of  equity,  in  the  absence  of  express  directions  in  the  in- 
strument creating  the  trust,  or  of  statutory  permission, 
that  trustees  or  executors  cannot  invest  trust  property 
upon  any  mere  personal  security,  nor  upon  the  stocks, 
bonds,  or  other  securities  of  private  business  corpora- 
tions,* Where  no  directions  are  given  by  the  instrument 
of  trust,  the  well-settled  rule  of  the  English  courts  of 
equity  is,  that  the  trustee  should  invest  trust  funds,  and 
can  only  escape  personal  risk  and  liability  by  investing, 
in  real  estate  securities,  or  in  the  public,  governmental 
securities  of  the  British  government.'    In  the  United 

^  Cloagh  ▼.  Bond,  8  Mylna  ft  C.  or  ia  the  goyarnmental  stocks,  bonds, 

490,  496,  497;  Powell  ▼.  Bvans,  6  Ves.  or  foods  of  foreign  conntries,  or  in 

839;    Tebbi  ▼.   Carpenter,    1   Madd.  the  stocks  or  boodls  of  corporations,  is 

290;  Ex  parte  Geaves,  8  De  Gex,  M.  never  directed  by  the  ecrart,  nor  per* 

k  G.  291;  Paddon  ▼.  Richardson,  7  mitted  in  the  absence  of  aothority 

De  Gez,  M.  ft  G.  663;  and  see  cases  given  by   the    instroment    of    tmst: 

cited  in  last  preceding  note;  King  v.  Howe  v.  Earl  of  Dartmouth,  7  Ves. 

King,  8  Johns.  Ch.  552.  137,  151;  Hume  v.  Richardson,  4  De 

*  Investment   in   municipal    bonds  Gez,  F.  ft  J.  29;  Baud  y.  Fardell,  7  De 
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States,  while  the  rules  are  certainly  not  so  stringent  and 
invariable  as  in  England,  and  while  different  regula- 
tions may  prevail  to  some  extent  in  different  stateSp 
based  partly  upon  statutory  legislation,  and  partly  upon 
the  policy  of  encouraging  local  enterprises,  the  same 
fundamental  principle  of  requiring  permanent  invest- 
ments in  real  estate  or  governmental  securities  is  gener- 
ally recognized  by  the  courts,  —  at  least,  all  speculative 
risks  are  forbidden.^    Investments  in  first  mortgages  of 

Gez,  M.  ft  G.  628;  Dimes  ▼.  Scott,  4  hundred  thonsand  dollars.     l%e  tnis- 

Rnas.  195;  Holland  t.  Hughes,  ]6Ves.  tees  conyeyed  their  one  third  to  tf. 

Ill;  Raby  ▼.  Ridehalgh,  7  Be  Oex,  and  K.   nominally  for  the   price  of 

M.  k  G.  104;  Robinson  ▼.  Robinson*  two  hundred  and  fifty  thousand  del- 

1  De  Gex,  M.  ft  O.  247,  263;  Morti-  lars.    The  sale  was  really  made  to 

more  ▼.  Mortimore,  4  De  Oex  ft  J.  enable  M.  and  N.  to  oraaniie  a  min- 

472;  Mant  ▼.   Leith,   15  Beay.   524;  ing  company,  and  the  land  was  im- 

Harris  v.  Harris^  29  fieav.  107;  In  re  mediately  conveyed  by  them  to  tho 

Golne  ValleT  etc  R'y,  1  De  Gex,  F.  ft  company.    Stock  of  thii  oompany  wis 

J.  53;  Bethell  v.  Abraham,  L.  R^  17  £q.  issued,  and   the  trustees  took  such 

24;  In  re  Rehoboth  Chapel,  L.  R  19  stock  at  its  par  value  to  the  amount  of 

E^.  180;  In  re  Chennell,  L.  R.  8  Ch.  two  hundred  and  fifty  thousand  dol- 

Div.  492;  In  re  Wedderbnm's  Trusts,  lars  as  the  consideration  for  the  sale 

L.  R.  9Ch.  Div.  112;SculthorpeY.  Tip-  of  the  land.    The  company  went  en 

per,  L.  R.  13  Eq.  232;  Budge  ▼.  Gum-  to  develop  the  coal  mmes,  and  wai 

mow,  L.  R.  7  Ch.  719.    [Several  special  compellea  to  borrow  money,  and  to 

rules  have  been  established  concerning  that  end  it  issued  its  bonds  for  several 

real  estate  securities,  as  to  the  amount  hundred  thousand  dollars,  which  the 

which  may  be  loaned  on  property  of  stockholders  were  obliged  to  take  pro 

certain  classes,  the  care  required  in  rata,  and   the  trustees  thus  took  a 

ascertaining  the  value  of  the  property^  large  amount  of  said  bonds  as  security 

and  the  like:  See  Godfrey  v.  Faulk-  for  money  advanced  by  them  to  the 

ner,  23  Ch.  Div.  483;  Fry  v.  Tapson,  oompany.    The  stock  and  the  bonds 

28  Ch.  Div.  268;  Learoyd  v.  Whiteley,  became  worthless,  so  that  the  coal- 

12  Anp.  Gas.  (H.  L.)  727;  affirming  33  land  had  in  fact  been  totally  lost  to 

Ch.  Div.  347;  Olive  v.  Westerman,  34  the  trust  estate.     In  their  final  ac- 

Ch.  Div.  70;  Webb  v.  Jonaa^  39  Ch.  counting   the   trustees  claimed  that 

Div.  660.]  ^  they  were  entitled  to  be  credited  with 

^  The  action  of  the  American  courts  the  two  hundred  and  fifty  thousand 

can  best  be  illustrated  by  the  facts  of  dollars  in  the  stock,  and   with  the 

a  few  very  recent  and  instructive  de-  amount  of  the  company's  bonds  which 

cisions.     In  Adair  v.  Brimmer,  74  N.  they  had  taken.     The  court  held  that 

Y.  539,  the  subject  was  examined  in  the  trustees  had  grossly  violated  their 

a  most  able  and  exhaustive  manner,  duty.    They. had  no  right  to  sell  the 

and  trustees  were  sternly  held  up  to  land  for  sucn  a  speculative  purpose; 

their  duty.     A  testator  had  given  an  the  power  given  them  in  the  wui  to 

enormous  estate  to  three  trustees,  with  sell  only  authorized  them  to  sell  for 

power  to  sell  lands,  in  their  discre-  the  purpose  of  carrying  out  the  gen- 

tion,    and   to   invest    the   proceeds,  era!  objects  of  the  trust,  and  of  miak- 

Among  the  lands  was  a  lar^e  tract  ing  the  property  certainly  productive 

of  undeveloped  coal-land  in  Pennsyl-  for   the   beneficiaries.     Furthermore, 

vania,  of  which  the  testator  owned  they  had  no  authority  to  invest  the 

one  undivided  third,  the  other  two  proceeds   in  such   securities   as   the 

thirds  being  owned  by  M.  and  N.,  company's  stod^  and   bonds.     They 

and    the    entire    tract    being    worth  were  to   be  charged  with  tho  mar- 

from  one  million  to  one  million  four  ket  value  of  the  land  at  tho  tuns 
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improved  land  are  universally  favored,  and  the  trustee  is 
not  liable  for  any  subsequent  depreciation  of  value  if 

of  the  wale,  «nd  with  interest  thereon  intnranoe^  and  other  snoh  priyate  eor- 

at  nx  per  cent  computed  with  annual  porationi  is  a  violation  ot    hie  trnst 

re4ft».    The  trastees  having  set  np  ao«  dnty.   Held,  therefore,  where,  in  such 

?[uiesoence  by  the  beneficiaries  in  de*  a  trnst,  the  tmstee  had  invested  the 
anse,  it  was  further  held    that  an  principal  of  the  fund  in  stocks  of  the 
acquiescence  or  assent  of  the  beneficia-  Delaware  and  Hadson  CSan^  Co.,  the 
ries,  so  as  to  relieve  the  trustees,  could  New  York  and   Harlem  R.  R.  Co., 
only  avail  when  ffiven  after  a  full  the  New  York  and  New  Haven  R.  K. 
knowledge  of  all  tM  facts,  and  a  full  Co.,  theSaratogaand  Washington R.R. 
understanding  of  all  the  beneficiaries'  Co.,  and  the  Sank  of  Commerce,  the 
own  rights  in  the  matter;  any  assent  beneficiaries  were  not  bound  to  accept 
given  in  the  absence  of  such  full  knowl*  such  investments,  but  could  compel 
edge  and  understanding  was  of  no  ef«  the  trustees  to  pay  over  the  principal 
feofi^    King  v.  Talbot,  40  N.  Y.  76,  60  fund  in  cash,  charged  with  interest  at 
Barb.  453,  is  also  a  very  instructive  six   per  cent  per  annum,  computed 
case.    Trustees  held  funds  given  by  a  with  annual   rests.      It   may  be  re- 
will,  in  trust,  to  apply  the  interest  to  marked  that  all  these  companies  were 
the  maintenance,  etc.,  of  the  benefi*  at  the  time  in  good,  and  some  of  them 
ciaries  during  their  minority,  and  on  in  very  high,  credit.  Woodruff,  J.,  said 
their  coming  of  age  the  principal  and  that  in  such  a  case,  where  there  were 
aU  accumulated  interest  were  to  be  different  kinds   of    investments,  the 
transferred  to  them  absolutely.    The  beneficiaries  were  not  restricted  to  ao- 
trustees  invested  the  principal  moneys  cepting  all,  or  rejecting  all,  but  might 
in  certain  securities,  and  on  the  bene*  accept  some,  and  reject  others,  at  their 
ficiaries  coming  of  age,  the  trustees  pleasure.     Four  judges  were  of  opiu* 
offered  to  deliver  to  them  these  same  ion  that,  in  the  absence  of  statute, 
securities,  which  the  beneficiaries  re*  trustees  holding  funds  for  investment, 
fused  to  accept.     There  was  no  allega-  without  special  directions,  were  bound 
tion  that  the  trustees  had  acted  in  £ul  to  invest  either  in  governmental  or  in 
faith,    and    the   only  question  was,  real  estate  securities,  according  to  the 
wheUier  the  investments  were  proper  well-settled  rule  of  equity  in  England; 
and  such    as  the    beneficiaries  were  that  any  other  investment  would  ren* 
bound  to  accept  in  discharge  of  the  der  the  trustees  personally  liable  in 
trustees'  obligation.    The  court  of  ap*  case  of  loss  or  depredation.    Three 
peids  held  the  following  propositions:  judges  were  of  opinion  that  so  strin* 
Where  trustees  hold  funds  for  invest-  gent  a  general  rule  could  not  be  re* 
ment  for  the  benefit  of  cestuis  que  true*  garded  as  apart  of  our  law.  The  opin* 
tent  who  are  to  be  supported  out  of  the  ion  of  Mr.  Justice  Woodruff  in  this 
income  thereof,  the  law,  by  its  general  case  upholds,  in  a  most  admirable  man* 

Srinciples,  imposes  on  the  trustees  the  ner,  the  high  morality  of  equity  in 

nty  of  placiuff  the  funds  in  a  position  determining  and  enforcing  the  obli* 

of  security,  of  seeing  that  they  pro*  cations  of  trustees  towards  their  bene* 

duce  interest,  and  of  so  keepins  them  ficiaries:  Oilman  v.  Oilman,  2  Lans.  1. 

that  they  may  always  be  subject  to  Large  amounts  of  money  were  given  by 

future  recall  for  the  benefit  of  the  ees*  will  to  the  executors  as  trustees,  and 

im$  que  trustenL     In  a  trust  of  this  they  were  directed  by  the  will  to  invest 

kind,  it  is  not  in  accordance  with  the  it  in  United  States  stocks,  or  state, 

nature  of  the  trust,  nor  a  compliance  city,  or  town  bonds,  or  in  bonds  and 

with  the  requirements  of  ordinary  pru*  mortgages.    They  did  not  obey  these 

deuce,   for  the  trustee  to  place  the  instructions.    They  kept  on  hand,  for 

principal  of  the  fund  in  a  condition  in  years,   lar^e  amounts  on  deposit  in 

which  it  is  necessarily  exposed  to  the  their  individual  names,  and  these  de- 

hasards  of  Ion  or  gain,  and  in  which,  posits  they  frequently  used  in  their 

hy  the  very  terms  qf  the  invesimeni,  the  own  business;  but  all  tha  mms  thus 

princnral  sum  is  not  to  be  returned  at  used   they  returned   to  the   aetate, 

aU.    The  investment  by  such  a  trustea  and  eharsed  themselves  with  Interest 

in  the  stocks  of  eanal,  railroad,  iMuik,  thereon  during  the  time  they  were 
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the  original  security  was  sufficient.    Indeed,  investments 
of  this  form  are  generally  required  to  be  made  by  pub- 

using  tb«  tame.    They  did  not  cham  will);  Ormiston  ▼.  Oloott^   84   'K.  Y. 
themaelyes  with  any  interest  on  the  339  (as  a  genrral  mle,  inveetmente  ol 
large  amonnts  remaining  idle  in  bank,  trust  moneys  in  foreisn  seeari ties,  or 
In  excuse  for  not  investing  in  the  in  a  manner  which  takes  the  fond  be- 
United  States  securities,  they  set  up  yond  the  reach  of  tiie  oonrt^   ae  in 
that  the  beneficiaries  were  opposed  to  mortgages  on  foreign   lands,  etc,  is 
anp^  inyestments  therein.    Held,  that  improper,  and  a  trustee  making  anek 
this  last  allegation  was  no  excuse;  if  investment  does  so  at  his  own  periL 
they  had  invested  in  United  States  se*  This  rule  is  not  absolutely  without  ex- 
curities,  even  against  the  consent  of  ception;  it  may  give  way  under  very 
the    beneficiaries,   they    would   have  special  and  imperative  circnmstanceB. 
been  fully  justified;  and,  at  all  events,  An  investment  in  mortgage  on  laads 
there  ivere  other  good  securities,  state  in  another  state,  sustained  under  the 
and  municipal,  in  which  they  might  peculiar  circumstances  as  being  the 
have  invested  according  to  the  diree-  only  mode    by  which    the  property 
tions  of  the  wilL     They  were  charged  could  be  saved);  [followed  in  Dentoe 
with  interest  on  all  balances  remain-  r.   Sanford,  103  N.  Y.  607;  see  also 
ing  in  their  hands  after  a  reasonable  McCullongh  ▼.  McCullough,  44  N.  J. 
time,  vis.,  on  all  balances  remaining  on  £q.  313,  and  note;]  Sherman  v.  Par- 
hand  six  months  after  allowing  thirty  ish,   53  N.  Y.  483  (a  married  woman 
days  more  for  procuring  investments,  who  is  a  cestui  que  iruti  may  oonaeat 
Held  further,  that  they  would  ordi-  to  an  unanthorued  investment  so  as 
narily  be  chargeable  with  compound  to  bar  any  action  against  her  tmatee); 
•interest  on  the  trust  funds  which  they  Wiggins  v.  Howara,  83  K.  Y.  613; 
had  used  in  their  own  private  business;  Foscue  ▼.  Lyon,  55  Ala.  440  (invest- 
but  as  none  had  been  lost,  and  they  ment  in  mortgages  on  real  estate  is 
had  charged  themselves  with  interest  proper;  a  trustee  directed  to  inrest  in 
thereon,  the  court  would  not  enforce  stocks  cannot  compel  the  beneficiary 
this   liability.     (This  was  a  mistaken  to  accept  land  or  chattels);  Nancrede 
leniency,  since  the  beneficiaries  were  v.  Voorhis,  32  N.  J.  £q.  524  (a  trustee 
clearly  entitled  to  the  pro/Us  of  the  invests  in  second  mortgages  at  his  own 
business  made  by  the  use  oi  the  trust  peril,  but  is  not  liable  for  depreciation 
funds.)    Also,  that  while  trustees  and  m  value  of  land  when  invetment  is 
executors  are  entitled  to  be  allowed  made  in  first  mortgages);  Gilmore  t. 
for  all  sums  reasonably  expended  in  Tuttle,  32  N.  J.  £q.  611  (trustee  is 
protecting  the  estate  or  in  maintain-  liable  for  loss  resulting  from  his  in* 
mg  or  defending  litigations  reasonably  vestment  in  second  mortgages);  [Tot- 
necessary    for    its    protection,   these  tie  v.  Gilmore,   36  N.   J.    £q.   617:] 
defendants  were  not  entitled  to  be  Clark   T.    Anderson,    13   Bnsh,    111 
reimbursed    for    their    expenses    in  (a  trustee  is  chargeable  for  all  loss 
unsuccessfully  resisting    an    applica-  resulting   from   a  change  of    invest- 
tion  to  compel  them  to  account,  and  ment  made  after  the  beneficiary  had 
in  resisting  proceedings  for  contempt  become  of   age  and  entitled  to  the 
instituted  against  them  for  their  ne-  control  of  the  estate,  also  for  funds 
gleet   to  obey  an    order  to  account:  invested    in    seoond*mortgage   bonds 
Ghesterman  v.  Eyland,  81  N.  Y;  3d8  of  a  railroad,  but  not  for  loss  from 
(money  paid  into  court  and  invested  an  unexpected  depreciation    of   real 
by  officer  of  the  court  in  a  sufficient  estate,  where  the  investment  was  origi- 
real  estate  mortgage;  the  officer  not  nally  proper);   Patteson  ▼.   Horsiey, 
liable,  although  bv  a  great  deprecia*  29  Gratt.  263  (a  trustee  is  liable  for 
tion  of  value,  the  land  turned  out  in-  loss  from  investment  in  Confederate 
sufficient  and  part  of  the  fund  was  securitieB);    Dockery   v.   French,   73 
lost);    Denike   v.    Harris,    84   N.  Y.  N.  C.  420  (ditto);  Moore  v.  Mitehell, 
89;    reversing    23    Hon,    213    (trust  2  Woods,  483  (ditto);  Kirby  v.  Goody- 
money  loaned  on  the  borrower's  own  koont^  26  Gratt  ^S  (ditto);  [contra, 
promise,  without  any  further  security,  Douglass  v.  Stephenson,  75  Va.  749; 
according  to  express  directions  of  a  Waller's  Adm'r  ▼•  GatletVs  £x'r,  83 
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lie  officials  of  trust  moneys  paid  into  court.  luvest- 
xnents  in  second  or  other  subsequent  mortgages  would 
be  at  the  trustee's  own  peril.  Trustees  may  always  in- 
vest in  the  governmental  securities  of  the  state  under 
\7h0se  jurisdiction  they  are,  and  in  those  of  the  United 
States;  and  perhaps  an  investment  in  the  public  securi- 
ties of  other  states  of  the  Union,  of  which  the  credit  is 
firmly  established,  may  be  permitted;  but  to  any  greater 
extent  than  this,  investments  in  foreign  securities  are  a 
violation  of  the  trustee's  duty.  In  some  of  the  states, 
statutes  permit  investments  in  the  municipal  bonds  of 
cities,  counties,  and  towns  of  the  state  within  whose  ju- 
risdiction the  trustee  acts.  Wherever  the  principles  of 
equity  jurisprudence  have  been  fully  accepted  by  the 
courts,  trustees  are  not  allowed  to  invest  in  the  stocks, 
bonds,  and  other  securities  of  private  corporations, — 
certainly  not  without  a  statutory  permission.  Such  un- 
authorized investments  do  not  ipso  facto  render  the 
trustees  personally  liable,  where  no  loss  ensues;  but  if 

Va.  200;]  Tucker  r.  State,  72  Ind.  242  6  Gill  &  J.  171,  192;  Ellig  ▼.  Naglee, 
(an  investment  in  the  stock  of  corpo-  9  Cal.  683.  [Many  cases  are  cited  in 
rations  is  improper,  and  made  at  the  Lamar  v.  Micon,  112  U.  S.  452,  465, 
tmstee's  own  peril);  Bowker  v.  Pierce,  which  also  holds  investment  in  Con* 
130  Mass.  262  (a  trustee  who,  in  good  federate  bonds  unlawful  (p.  476).  Sea 
faith  and  in  the  exercise  of  a  sound  also  Opie  v.  Castleman,  32  Fed.  Rep. 
discretion,  retains  an  investment  in  511  (Confederate  money);  Crabb  v. 
railroad  stock,  when  it  is  gradually  Young,  92  N.  Y.  56;  Porter  v.  Wood- 
falling  in  value,  is  not  responsible  for  ruff,  36  N.  J.  Eq.  174,  185;  McCoy  v. 
the  depreciation,  although  the  stock  Harwitz,  62  Md.  183;  Cogbill  v.  Boyd, 
becomes  worthless.  This  decision  cer-  77  Va.  450;  Simmons  ▼.  Oliver,  74  Wis. 
tainly  does  not  represent  the  tme  doc-  633;  Tuttle  v.  Gilmore,  36  N.  J.  Eq. 
trine  of  equity.  It  is  directly  opposed  617  (investments  in  second  mortgages, 
to  the  rule  as  settled,  not  only  in  Eng-  bo  circumstances  being  shown  to  jus- 
land,  but  by  the  overwhelming  weight  tify  a  resort  to  such  hazardous  securi- 
of  the  highest  American  authority);  ties,  or  investments  made  without 
see  also  Barney  v.  Saunders,  16  How.  instituting  proper  inquiries  as  to  the 
535;  Kimball  v.  Reding,  31  N.  H.  352;  value  of  the  securities,  are  not  excused 
64  Am.  Deo.  333  (a  very  instructive  by  a  olanse  in  the  instrument  creating 
case);  Lovell  ▼.  Minot,  20  Pick.  116;  the  trust  exempting  the  trustee  from 
32  Am.  Dec.  206;  Harvard  College  v.  liability  except  for  "willful  andinten- 
Amory,  9  Pick.  446;  Smith  v.  Smith,  tional  breaches  of  trust");  Dickinson's 

4  Johns.  Ch.  281,  445;  Thompson  t.  Appeal,  152  Mass.  184  (investment 
Brown,  4  Johns.  Ch.  619,  628;  Acker-  in  railroad  stocks  allowed  in  Massa- 
maa  t.  Emott,  4  Barb.  626;  Worrell's  ohusetts,  but  not  when  the  enterprise 
Appeal,  9  Pa.  St.  508;  Swoyer's  Ap-  is  hazardous);  Peckham  v.  Newton, 
peal,  5  Pa.  St.  377;  Twaddell's  Appeal,  15  R.  I.  321  (no  limitation  in  Rhode 

5  Pa.  St.  15;  Murray  v.  Feinour,  2  Island  to  any  particular  class  of  seou- 
Md.  Ch.  418,  419;  Evans  y.  Iglehart;  rities).] 
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any  loss  results,  they  must  make  it  good.  Where,  hov- 
ever,  the  trust  provides  for  a  transfer  of  the  property  to 
the  beneficiaries,  they  are  not  bound  to  accept  such  un- 
authorized securities  from  the  trustees,  even  though  th^e 
securities  are  not  at  all  depreciated  in  value.  It  should 
be  carefully  observed,  in  this  connection,  that  if  the  bene- 
ficiary is  8ui  juris  and  competent  to  bind  himself,  his 
consent  to  the  irregular  investment  would  be  a  justifica- 
tion of  the  trustee's  action,  and  a  waiver  of  all  claim 
against  him  for  resulting  loss.^ 

§  1075.  III.  To  Act  with  Ctood  Faith.  1.  The  Duty 
not  to  Deal  with  Trust  Property  for  his  Own  Advantage. — 
Absolute  and  most  scrupulous  good  faith  is  the  very  es- 
sence of  the  trustee's  obligation.  The  first  and  principal 
duty  arising  from  this  fiduciary  relation  is  to  act  in  all 
matters  of  the  trust  wholly  for  the  benefit  of  the  benefi* 
ciary.  The  trustee  is  not  permitted  to  manage  the  affairs 
of  the  trust,  or  to  deal  with  the  trust  property,  so  as  to 
gain  any  advantage,  directly  or  indirectly,  for  himself, 
beyond  his  lawful  compensation.  The  equitable  rules 
which  govern  the  personal  dealings  between  trustees  and 
all  other  fiduciaries  and  their  beneficiaries — their  con- 
tracts, purchases,  gifts,  and  the  like  —  have  already  been 
examined,  and  this  branch  of  their  general  obligation  to 
use  good  faith  needs  no  further  discussion.'  It  is  equally 
imperative  upon  the  trustee,  in  his  dealings  with  trust 
property,  not  to  use  it  in  his  own  private  business,  not  to 
make  any  incidental  profits  for  himself  in  its  manage- 
ment, and  not  to  acquire  any  pecuniary  gains  from  his 
fiduciary  position.  The  beneficiary  is  entitled  to  claim 
all  advantages  actually  gained,  and  to  hold  the  trustee 
chargeable  for  all  losses  in  any  way  happening,  from  a 
violation  of  this  duty.* 

1 A  married  woman  ia  competent  to  '  Thni  if  a  trnstee  or  othor   fida* 

bind  herself  in  thia  manner  when  a  oiary  buys  ap  a  debt  or  enenmbrance 

beneficiary:    Sherman  ▼.   Pariah,  53  against  the  estate  at  leas  than  its  foil 

N.  Y.  483.     [See  also,  in  general,  Et-  amount,  he  cannot  retain  the  benefit 

ting  ▼.  Marx,  3  Fed.  Rep.  S73.]  of  the  discount,  bat  oan  only  credit 

<  See  anU,  S§  955-965.  himself  with  the  snm  aotoaUy  paid: 
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§  1076.  2.  The  Duty  not  to  IDngle  Trust  Funds  with 
Us  Own  Funds. — This  second  important  duty  of  good 
faith  includes  not  only  the  intentional  use  of  trust  funds 
in  the  trustee's  own  business:  it  prohibits  the  mixing  the 

Pooley  ▼.  Qoiltor,  2  De  Gez  k  J.  827;  Smith,  L.  R.  4  Cb.  613  (»  tnutea  who 
4  Drew.  184;  Fotbrooke  ▼.  Balguy,  1  also  acted  as  solicitor  in  a  transfer  of 
Mylne  &  K.  226;  sea  anie^  f  959.  [See  certain     trust    property   cannot    be 
also  Baogh's  EzV  ▼.  Wslker»  77  Va.  charged  with  profits  which  he  made  as 
99;    Powell  ▼.   Powell,  80  Ala.  11.]  acting  solicitor);  Ellis  ▼.  Barker,   L. 
Using  trust  money  in  the  trustee's  own  K  7  Ch.  104;  Parker  t.  McKenna, 
business,  in  trade  or  mercantile  adven-  L.  R.  10  Ch.  96;  Albion  etc.  Ca  v. 
tnres,  in  stock  speculations,  in  buying  Martin,  L.  R.  1   Ch.  Di^.  680;  In  re 
and  selling  Una,  and  tiie  like,  is  a  Imperial  Land  Co.,I*Ri4Ch.Div.  666; 
breach  of  trust:  Docker  ▼.  Somes,  2  Land  Credit  Co.  ▼.  Lord  Fermoy,  L, 
Mylne  ft  K.  665;  Willett  T.  Blsnford,  R.  8  £q.  7;  WillUms  ▼.  Powell.   15 
1  Hare,  253;  Heathoote  ▼.  Hulme,  1  Beav.  461;  Sweet  ▼.  Jeffries,  67  Mo. 
Jacob  ft  W.  122;  Moons  v.  DeBemales,  420;  Vason  ▼.  Beall,  68  Ga.  600;  O^Hal- 
1  Russ.  301;  San  Diego  ▼.  San  Diego  loran  ▼.  Fitzgerald,  71  HI.  53;  Roberts 
etc.  R  R,  44  Cal.  106. 112-116;  Page  v.    Moseley,  64  Mo.  607;   Fulton  v. 
▼.  Kaglee,  6  Cal.  241 ;  Gunter  ▼.  Janes,  Whitney,  66  K.  Y.  648;  6  Hun,  16; 
9  Cal.  643,  660-662;  Commonwealth  Fast  ▼.  MoPherson,  98  HI  496;  Col- 
T.  MoAlister,  28  Pa.  St.  480.  trane  v.  Worrell,  30  Gratt  434;  Mor- 
The  penidty  for  a  violation  of  this  row  v.  Saline  Co.  Comm'rs,  21  Kan. 
dnty  maybe  imposed  in  any  form  ne-  484;  Heath  ▼.  Waters,  40  Mich.  457; 
cessary  to  a  complete  indemnificatiun  Malone  v.  Kelley,  64  Ala,  632  (both 
of  the  beneficiary.     Where  the  true-  profits  and  interest  not  permitted); 
tee  has  used  trust  funds  in  his  own  Baker  v.  Disbrow,  18  Hun,  29;  Ro- 
bosiness,   in    trade,   speculation,  has  mains  ▼.  Uendrickson,  27  N.  J.  Eo. 
made  profits,  acquired  property,  and  162;  Blauvelt  v.  Ackerman,  20  N.  J. 
the  like,  the  beneficiary  may,  if  he  .£q.  141,  148,  149;  Staats  ▼.  Bergen, 
elect,  daim  and  secure  the  advantage,  17  N.  J.  £q.  554,  562,663;  Trull  v. 
profits,    property,    etc.,  for   his  own  Trull,  13  Allen,  407;  Marsh  v.  Ronton, 
benefit     If  the  gains,  profits,  or  ac-  99  Mass.  132,  135;  Schieffelin  ▼.  Stew- 
quisitions  of  such  dealings  cannot  be  art,  1  Johns.  Ch.  620;  7  Am.  Dec.  507; 
ascertained  with  certainty,  the  trustee  Gilman  v.  Oilman,  2  Lans.  1;  Diffen- 
may  be  held  liable  to  pay  extra  inter-  derffer  y.  Winder,  3  Gill  ft  J.  311; 
est,     and    eren    compound    interest.  Chapman  v.   Porter,    69  N.   Y.  276; 
The  beneficiary  is  not,  however,  per*  Barnes  v.  Brown.  SO  N.  Y.  527,  535; 
mitted  to  claim  both  profits  and  inter*  Dnncomb  v.  K.  Y.  etc.  R.  K.,  84  N. 
est;  he  is  required  to  elect  between  Y.  190;  Davis  v.  Rock  Creek  etc.  Co., 
the  twa     Finally,  if  the  trustee  uses  65  CaL  359;  36  Am.  Rep.  40;  Cham- 
trust   funds   for   such  improper  pur-  berlain   v.  Pacific  Wool  etc.  Co.,  54 
poses,  and  loses  them  in  any  manner,  Cal.    103;  and  see  cases  in  the  two 
he  will  be  obliged  to  make  up  the  loss  following  notes.     [See  also  Bo  wen  v. 
to   an  extent  sufficient  to   give   the  Richardson,  133  Mass.  296;  Huzard  v. 
beneficiary  complete    indemnity,   not  Darant,  14  R  I.  25;  Dugan  v.  Capner, 
only  for  the  principal,  but  also  for  the  44  N.  J.  Eq.  339;  Haberman's  Appeal, 
income  or  interest  which    ought    to  101  Pa.  St.  329;  Dorsey  v.  Banks,  70 
have   been   made   by  the  exercise  of  Md.  508;  Burwell  v.  BurwelPs  Guar- 
good  faith  and  ordinary  business  pm-  dian,   78  Va.  574;  Carr  v.  Askew,  94 
dence.    These  conclusions  are    illus-  N.  C.  194;  Dowling  v.  Feeley,  72  Ga. 
trated  by  the  cases  above  cited,  and  557;  Powell  v.  Powell,  80  Ala.  1;  State 
also  by  those  following:  Robinson  v.  ▼.  Roeper,  82  Mo.  57;  Baker's  Appeal, 
Robinson,  1  De  Gex,  M.  ft  G.  247,  256,  120  Pa.  St  33;  Marshall  v.  Carson,  38 
257;  Ex  parte  Geaves,  8  De  Gex,  M.  N.  J.  Eq.  250;  48  Am.  Rep.  319;  and 
ft  G.  291 ;  Lloyd  v.  Attwood,  3  De  Gez  see  the  various  questions  in  regard  to 
ft   J.    614;    General    Exch.    Bank   v.  profits  and  interest  discussed  at  length 
Homer,  L.  R  9  Eq.  480;  Whitney  ▼.  m  Grace  ▼.  Cruce,  81  Mo.  676.1 
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two  funds  together  in  one  amount,  the  depositing  trust 
moneys  in  his  own  personal  account  with  his  own  moneys 
in  bank,  borrowing  trust  funds  or  going  through  the  form 
of  borrowing  for  his  own  use,  mingling  receipts  and  pay- 
ments of  trust  moneys  and  his  own  moneys  in  his  books 
of  account,  and  all  similar  modes  of  combining  or  failing 
to  distinguish  between  the  two  funds.    The  trustee  may 
not  thus  mingle  trust  moneys  with  his  own,  even  though 
he  eventually  accounts  for  the  whole,  and  nothing  is  lost. 
The  rule  is  designed  to  protect  the  trustee  from  tempta- 
tion, from  the  hazard  of  loss,  and  of  being  a  possible  de- 
faulter.    When  a  trustee  does  mingle  trust  moneys  with 
his  own,  the  right  and  lien  of  the  beneficiary  attach  to 
this  entire  combined  fund  as  security  for  all  that  actu- 
ally belongs  to  the  trust  estate.    A  violation  of  this  duty 
subjects  the  trustee  to  the  following  liabilities:  1.  If  the 
mingling  is  followed  by  actual  loss,  accidental  or  other* 
wise,  the  trustee  must  make  good  the  principal  sum  lost, 
together  with  interest,  and  perhaps  with  compound  inter- 
est; 2.  Where  there  has  been  no  positive  loss,  but  the 
whole  funds,  principal,  profits,  and  proceeds,  are  in  the 
trustee's  hands  in  their  mingled  condition,  the  burden  of 
proof  rests  upon  him  of  showing  most  conclusively  what 
portion  is  his,  and  whatever  of  the  mixed  fund,  including 
both  profits  and  principal,  he  cannot  thus  show  to  be  bis 
own,  even  though  it  be  the  whole  mass,  will  be  awarded 
to  the  beneficiary.     The  beneficiary  is  always  entitled  to 
claim  and  receive  the  acttud  profita  when  they  can  be 
ascertained;  3.  If  it  is  difficult  to  distinguish  the  funds 
so  as  to  tell  the  amount  of  profits  or  proceeds  which  is  the 
beneficiary's  share,  the  court  may  not  only  require  the 
trustee  to  restore  the  principal  which  he  has  appropriated, 
but  in  place  of  the  profits  may  compel  him  to  pay  inter- 
est compounded,  with   rests  annual  or  semi-annual,  or 
even  more  frequent,  as  the  extent  of  his  bad  faith  may 
seem  to  demand;   4.  Even  if  the  trustee  volantarily 
accounts  for  and  restores  all  the  principal  that  he  has 
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mingled  with  his  own,  the  court  will  at  all  events  charge 
him  with  interest  thereon.' 

§  1077.  3.  The  Duty  not  to  Accept  Any  Position  or 
Enter  into  Any  Relation,  or  do  Any  Act  Inconsistent  with 
thelnterests  of  the  Beneficiary.  —  This  rule  is  of  wide  ap- 
plication, and  extends  to  every  variety  of  circumstances. 
It  rests  upon  the  principle  that  as  long  as  the  confidential 
relation  lasts  the  trustee  or  other  fiduciary  owes  an  un« 
divided  duty  to  his  beneficiary,  and  cannot  place  himself 
in  any  other  position  which  would  subject  him  to  conflict- 
ing duties,  or  expose  him  to  the  temptation  of  acting  con- 
trary to  the  best  interests  of  his  original  cestui  que  trvsL 
The  rule  applies  alike  to  agents,  partners,  guardians, 
executors  and  administrators,  directors  and  managing 
oflKcers  of  corporations,  as  well  as  to  technical  trustees. 
The  most  important  phase  of  this  rule  is  that  which  for- 
bids trustees  and  all  other  fiduciaries  from  dealing  in 
their  own  behalf  with  respect  to  matters  involved  in  the 
trust,  and  this  prohibition  operates  irrespectively  of  the 
good  faith  or  bad  faith  of  such  dealing.  It  is  therefore 
a  gross  violation  of  his  duty  for  any  trustee  or  director, 
acting  in  his  fiduciary  capacity,  to  enter  into  any  con- 

'  It  flhonld   be  observed  that  the  lo  m  that  they  cannot  be  eeparated 

trustee  is  liable  for  trust  money  lost  with  perfect  accuracy,  he  is  liable  for 

while  mineled  with  his  own,  or  while  the  whole  ");  V^oodrnff  ▼.  Boyden,  3 

being  need  in  his  own  business,  no  Abb.  N.  C.  29;  Malone  r.  Kelley,  M 

matter  how  or  by  what  cause  the  loss  Ala.  632;  Davis  ▼.  Cobnm,  128  Mass. 

occurs.     He  may  have  used  the  nt-  377;  Marine  Bank  ▼.  Fulton  Bank,  2 

most  care  and  prudence  in  conducting  Wall.  252;  Case  ▼•  Abeel,  1  Paige,  303; 

the  business,  and  the  loss  may  have  Utica  Ins.  Co.  r.  Lynch,  11  Paige,  620; 

been  the  result  of  unforeseen,  inevi-  Mumford  r.  Murray,  6  Johns.  Cb.  1; 

table  accident,  — he  is  still  liable,  since  Kip  v.  Bank  of  New  York,  10  Johns, 

he  is  ensaged  in  a  positive  violation  of  63;  Comm.  v,  McAIister,  28  Pa.  St. 

duty:    Lupton  v.  White,  16  Ves.  4.32;  480;  Qnnter  v.  James,  9  Cal.  643,  660- 

Heathcote  v.  Hulme,  1  Jacob  &  W.  662  (a  very  instructive  case);  Livings- 

122;  Mason  v.  Morley,  34  Beav.  471,  ton  v.  Wells,  8  S.  C.  347.     [See  also 

475;  Frith  v.  Cartland,  2  Hem.  &  M.  Nat.  Bank  v.  Ins.  Co.,  104  U.  S.  64; 

-  417;  Pennell  ▼.  Deffell,  4  De  Gez,  M.  Matter  of  Kernochan,  104  N.  Y.  618; 

ft  O.  372;  Emest  r.  Croy sdill,  2  De  Gex,  Roberts's  Appeal,  92  Pa.  St.  407 ;  At- 

F.  &  J.  175;  ExparteGeaves,  8DeGex,  kinson  r.  Ward,  47  Ark.  633;  Page  v. 

M.  ft  G.  291;  Cook  v.  Addison,  L.  R.  Holman,  82  Ky.  673;  Asay  v.  Allen, 

7  Eq.  466,  470  ("it  is  a  well-estab-  124  111.  391;  Brazel  v.  Fair,  26  S.  C. 

lishflid  doctrine  in  this  court  that  if  a  370  (trustee  uses  trust  funds  to  erect 

trustee  or  agent  mixes  and  confuses  improvements  on  his  own  Isnd);  Nslt* 

the  property  which  he  holds  in  a  fidn-  ner  v.  Dolan,  108  Ind.  604;  M  Am. 

eiary  character  with  his  own  property,  Rep.  61.] 
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tract  with  himself  connected  with  the  trust  or  its  manage- 
ment; such  a  contract  is  voidable,  and  may  be  defeated  or 
set  aside  at  the  suit  of  the  beneficiary.  If,  however,  the 
trustee's  act,  in  violation  of  this  rule,  is  not  done  in  bad 
faith,  and  the  beneficiary  has  received  any  benefit  there- 
from, it  cannot  be  avoided  without  a  restoration  to  the 
trustee  of  what  has  thus  been  received.^  As  another  ap- 
plication of  the  general  doctrine,  a  trustee  is  bound  to 

^  Sinoe  th«  applicati<mB  of  thU  duty  jntUy  due  to  him,  or  for  a  liability 
to  corporation  diraotort  and  officers  justly   incurred    by    him.     See   alec 
are  rery  important  and  freqnentt  it  Barnes  ▼.  Brown,  SO  N.  Y.  627,  535, 
will  be  proper  to  make  a  brie!  quota*  per  Earl,  J.    The  following  cases  il- 
tion  from  one  or  two  very  recent  cases.  Instrate  the  general  duty  in  its  Taiiom 
In  Duncomb  ▼.  New  York  eta  B.  R.,  applications:  Aberdeen  R'y  ▼.  Blaikii^ 
84  N.   Y.   190,  198,   the  court  said:  1  Mac<).  461;  Uoydr.  Attwood,  3  Dr 
"  It  is  not  intended  to  deny  or  question  Gez  ft  J.  614  (trustees  bound  to  give 
the  rule  that,  whether  a  director  of  a  full  information);  Imperial  eta.  Ass'a 
corporation  is  to  be  called  a  trustee  or  ▼.  Coleman,  L.  B%  6  Ch.  568;  Flana- 
not  in  a  strict  sense,  there  can  be  no  gan  ▼.  Great  West.  R'y,  Ik  B.  7  Sq- 
doubt  that  his  character  is  fiduciary,  116,  123;  Albion  eta  Go.  ▼.  Martin,  U 
and  that  he  falls  within  the  doctrine  R.  1  Ch.  Div.  580;  Twin  Lick  Oil  Ca  t. 
by  which  equity  requires  that  confi-  Marbury,  91   U.   8.    587;    Risley  ▼. 
dence  shall  not  be  abused  by  the  party  Ini^anapoliB  eta  R.  R.,  62  N.  Y.  240; 
in  whom  it  is  reposed,  and  which  it  Hoyle  ▼.  Plattsburgh  eta   R.  R.,  54 
enforces  by  imposing  a  disability,  either  K.  Y.  314,  328;  13  Am.  Rep.    595; 
partial  or  complete,  upon  such  party  Butts  v.  Wood,  37  N.  Y.  317;  Smiths, 
to  deal  on  his  own  behalf  in  respect  to  Lansing,  22  N.  Y.  520,  531 ;  GUrdaer 
any  matter  involving  such  conhdenca  ▼.  Ogden,  22  K.  Y.  327;  78  Am.  Dec 
Nor  is  it  at  all  questioned  that,  in  such  192;  Fulton  ▼.  Whitney,  66  N.  Y.  548; 
cases,  the  right  of  the  beneficiary  or  K.  Y.  Central  Ins.  Ca  ▼•  Natb  Protect, 
those  claiming  throueh  him  to  avoid-  Ins.  Co.,  14N.Y.  86;St  James*sChnrdi 
ance  does  not  depend  upon  the  ques*  r.  Church  of  the  Redeemer,  45  BarK 
tion  whether  the  trustee  in  fact  has  356;  Davis  v.  Rock  Creek  eta  Ca,  55 
acted  fraudulently,  or  in  good  faith  Cal.  359;  36  Am.  Rep.  40;  Chamber- 
and  honestly:  Davoue  ▼.  Fanning,  2  lain  v.  Pacific  Wool  etc.  Ca,  54  CsL 
Johns.  Ch.  260.     But  the  rule  was  103;  San  Diego  v.  San  Diego  eta  R.B., 
adopted  to  secure  justice,  not  to  work  44  Cal.  106,  112-116;  Stewart  v.  Le- 
injustice;   to   prevent   a  wrong,  not  high  Val.  R.  R.,  38  K.J.  L.  505;  Card- 
to  substitute  one  wrong  for  another;  ner  v.  Butler,  30  N.  J.  Eq.  702;  Sweet 
and  hence  have  arisen  limitations  upon  v.   Jeffries,   67  Mo.   420;  Roberts  v. 
its  operation,  calculated  to  guard  it  Moseley,  64  Ma  507;  O'Halloran  v. 
against  evil  results  as  inequitable  as  Fitzgerald,  71  111.  53;  Fast  v.  McPher* 
those    it    was    desip^ned   to  prevent,  son,  98  IlL  496;  Morrow  ▼.  Saline  Ca 
Thus  the  beneficiary  may  avoid  the  Comm'rs,  21   Kan.  484;  [Wardell  v. 
act  of  the  trustee,  but  cannot  do  so  R.  R.  Co.,  103  U.  S.  651;  Thomas  v. 
without  restoring  what  he    has    re-  Brown ville  eta  R.  R.  Ca,  109  U.  S. 
ceived:  York    Co.    v.    Mackenzie,    8  524;  Jackson  ▼.  McLean,  3(S  Fed.  Rep. 
Brown  Pari.  C.  42.     To  cling  to  the  213;  Jesup  v.  111.  Cent.  R.  R.  Ca,  43 
fruits  of  the  trustee's  dealing  while  Fed.  Rep.  483;  Smith  v.  Los  Angeles 
seeking  to  avoid  his  act,  to  take  the  etc.  Ass'n,  78  Cal.  289;  12  Am.  St  Hep. 
benefit  of  his  loan  and  yet  avoid  and  53;  Memphis  eta  R.  IL  Ca  v.  Wood^ 
reverse  its  security,  would  be  grossly  88  Ala.  630;  16  Am.  St  Rep.  81;  Bulk- 
ineauitable  and  unjust."    The  court  ley  v.  Whitcomb,  121 K.  x.  Ill;  Pear- 
held  that  the    rule    does  not  apply  son  v.  Concord  R.  R.,  62  N.  H.  537; 
wh^re  a  trustee  or  director  simply  13  Am.  St.  Rep.  590;  Jacksn  ▼•  M^ 
takes  collateral  aecurity  lor  a  debt  Lean,  100  Mo.  130.] 
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oommunicate  to  his  beneficiary  any  knowledge  or  infor- 
mation be  may  bave  obtained  affecting  tbe  beneficiary's 
interests  so  far  as  tbey  are  embraced  in  or  depend  upon 
the  trust  or  confidential  relation.' 

§  1078.  4.  The  Duty  not  to  Sell  Trust  Property  to 
Himself  nor  to  Buy  from  Himself.  —  This  particular  duty 
has  already  been  fully  discussed.  It  has  been  shown 
that  where  a  trustee  deals  directly  with  his  beneficiary 
by  way  of  purchase  or  sale,  the  transaction  is  presump- 
tively  invalid;  and  that  where  a  trustee  with  authority 
to  sell  directly  or  indirectly  purchases  the  property  for 
himself  behind  his  beneficiary's  back,  or  where  a  trustee 
with  authority  to  buy  purchases  the  property  in  such  a 
manner  from  himselfi  in  each  case  the  transaction  may 
be  avoided  by  the  beneficiary,  unless  he  has  ratified  it 
with  full  knowledge  of  all  the  facts.' 

§  1079.  IV.  Breach  of  Trust,  and  Liability  therefor.  — 
It  might  be  supposed  that  the  term  **  breach  of  trust " 
was  confined  to  willful  and  fraudulent  acts  which  have  a 
quasi  criminal  character,  even  if  they  have  not  been 
made  actual  crimes  by  statute.  The  term  has,  however, 
a  broader  and  more  technical  meaning.  It  is  well  settled 
that  every  violation  by  a  trustee  of  a  duty  which  equity 
lays  upon  him,  whether  willful  and  fraudulent,  or  done 
through  negligence,  or  arising  through  mere  oversight 
or  forgetfulness,  is  a  breach  of  trust.  The  term  there- 
fore includes  every  omission  or  commission  which  vio- 
lates in  any  manner  either  of  the  three  great  obligations 

^See  H  902-904.]  80    III   160;    SUr  Fire  Ini.   Co.  ▼. 

*  See  anU,  §§  968-965, 1049-1052.  Palmer,  41  K.  Y.  Sup.  Ct.  267;  Spen- 

Se«  also  In  re  Bloye'a  Trust,  1  Macn.  cer's  Appeal,  80  Pa.  St.  317;   Tatam 

A  G.  488;  Knight  v.  Marjoribanks,  2  ▼.  McLellan,  50  Miss.  1;  Union  Slate 

Macn.  &  G.  10;  Hickley  ▼.  Hickley,  Co.  ▼.  Tilton,  69  Me.  244;   James  r. 

L.  R.  2  Ch.  Diy.  190;  BUis  v.  Barker,  James,  55  Ala.  525;  Higgins  ▼.  Cartiss, 

L.  R.  7  Ch.  104;  Boenim  y,  Schenck,  82  111.  28;   Ferguson  ▼.  Lowery,  54 

41  K.  Y.  182  (when  a  trustee  to  sell  Ala.  510;  25  Am.  Rep.  718;  [Morse  ▼. 

has  himself  purchased  the  trust  prop-  Hill,  136  Mass.  60  (the  purchase  may 

erty,  the  mare  receipt  and  acceptance  be  avoided  by  a  part  of  the  beneficia* 

of  the  proceeds  by  the  beneficiary  is  ries);  Pittsburg  Min.  Co.  v.  Spooner, 

not  such  a  ratification  as  will  prevent  74  Wis.  307;  17  Am.  St  Rep.  149  (co* 

him  from  avoiding  the  sale);  Munn  v.  poration  trustees).] 
Bergesy  70  III.  604;  Bush  v.  Sherman, 
S  Sq.  Jua.  — 101 
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already  described:  of  carrying  out  the  trust  accordiug  to 
its  terms,  of  care  aud  diligence  in  protecting  and  inTest- 
ing  the  trust  property,  and  of  using  perfect  good  faith. 
This  broad  conception  of  breach  of  trust,  and  the  liabil- 
ities created  thereby,  are  not  confined  to  trustees  regu- 
larly and  legally  appointed;  they  extend  to  all  persons 
who  are  acting  trustees,  or  who  intermeddle  with  trust 
property.*  In  order  that  a  trustee  may  be  personally 
liable  for  a  breach  of  trust,  he  must  be  9ui  juris.* 

§  1080.  Nature  and  Extent  of  the  Liability.  —  It  has 
already  been  shown  that  a  beneficiary  may  always  claim 
and  reach  the  trust  property  through  all  its  changes  of 
form  while  in  the  hand  of  the  trustee,  and  that  he  may 
also  follow  it  into  the  possession  and  apparent  owner- 
ship of  third  persons,  until  it  has  been  transferred  to  a 
bona  fide  purchaser  for  valuable  consideration  and  without 
notice;  and  that  a  court  of  equity  will  furnish  him  with 
all  the  incidental  remedies  necessary  to  enforce  his  daim 
and  to  render  it  effective.*  In  addition  to  this  claim  of 
the  beneficiary  upon  the  trust  estate  as  long  as  it  exists, 
the  trustee  incurs  a  personal  liability  for  a  breach  of 
trust  by  way  of  compensation  or  indemnification,  which 
the  beneficiary  may  enforce  at  his  election,  and  which 
becomes  his  only  remedy  whenever  the  trust  property 
has  been  lost  or  put  beyond  his  reach  by  the  trustee's 
wrongful  act.  The  trustee's  personal  liability  to  make 
compensation  for  the  loss  occasioned  by  a  breach  of  trust 

^  Rackham  v.  Siddall,  1  Macn.  k  O.  Heyl,  L.  R.  20  Eq.  321;  althoogh  her 

607;  Lord  ▼.  Wiffhtwick,  4  De  Gez,  separate  estate  might  be  liable  under 

M.  &  G.  803;  lAie  A^s'n  of  Scotland  some  circnmstances:    See  Brewer  ▼. 

▼.  Siddal,  3  De  Oez,  F.  &  J.  68;  Fearoe  Swirles,  2  Smale  &  G.  219;  Fletcher  t. 

▼.  Pearce,  22  Beav.  248;  Hennessey  v.  Green,  33  Beav.  426;  as  to  wrongfol 

Bray,  33  Beav.  96.     [That  the  words  investments  made  with  her  consent, 

"  willful  and  intentional  breaches  of  see  Cocker  r.  Quayle,  1  Ross,  ft  M. 

trust "  may  include  mere  acts  of  neg-  635;   Kellaway  ▼.  Johnson,  5  Bear, 

licence,   see    Tuttle    ▼.  Gilmore,    §6  319.     An  infant  is  not,  in  general,  lia- 

NT  J.  £q.  617.]  ble  for  a  breach  of  trust:  Whitmore 

'  Where  the  common-law  disabilities  ▼.  Weld,  1  Vem.   326,   328;    Hind- 

of  coverture  prevail,  a  married  woman  marsh  ▼.  Southgate,  3  Ruas.  324;  on- 

does  not  become  personally  liable  for  less  it  was  intentional  and  fraudulent: 

her  breach  of   trust:    Underwood  v.  Cory  v.  Gertcken,  2  Madd.  40;  Wright 

Stevens,  1  Mer.  712,  717;  Cresswell  v.  v.  Snowe,  2  De  Gex  ft  S.  321. 
V.  Dewell,  4  GifiL   460;   Wainford  v.        •  See  onie,  §§  1048-1058. 
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is  a  simple  contract  equitable  debt.^  It  may  be  enforced 
by  a  suit  in  equity  against  the  trustee  himself,  or  against 
his  estate  after  his  death,  and  the  statute  of  limitations 
will  not  be  admitted  as  a  defense  unless  the  statutory 
language  is  express  and  mandatory  upon  the  court.*  The 
amount  of  the  liability  is  always  sufficient  for  the  com- 
plete indemnification  and  compensation  of  the  benefit 
ciary.* 

g  1081.  Liability  among  Oo-tmstees.  —  I  do  not  now 
speak  of  the  liability  Jot  the  acts  or  defaults  of  a  co-trus- 
tee, but  assume  that  co-trustees  have  concurred  in  a  breach 
of  trust.  The  rule  is  firmly  settled  that  where  a  breach 
of  trust  has  affected  two  or  more  or  all  of  co-trustees  with 
a  common  liability,  they  are  liable  jointly  and  severally; 
each  is  liable  for  the  whole  loss  sustained  or  the  whole 

>  Vernon  ▼.  Vawdry,  2  Atk.  119.  233;  Stone  ▼.  Stone,  L.  R.  6  Ch.  74; 
Adey  ▼.  Arnold,  2  De  Gex,  M.  k  G.  Dixon  v.  Dixon,  L.  R.  9  Ch.  Div.  587; 
432;  Lockhart  r.  Reilly,  1  De  Gex  &  Pineon  v.  Gilbert,  67  Ala.  35;  Bowe 
J.  464;  Obee  v.  Bishop,  1  De  Gex,  F.  t.  Bentley,  29  Gratt.  756.  [See  also 
ft  J.  137;  Ex  parte  Blencowe,  L.  R.  1  Richardson  v.  Hntchins,  68  Tez.  81.] 
Ch.  393;  Holland  v.  Holland,  L.  R.  4  Aa  to  the  liability  in  general,  see  Rob- 
Ch.  449;  Wynch  ▼.  Grant,  2  Drew,  inson  v.  Robinson,  I  De  Gex,  M.  ft  G. 
312;  Benbury  r.  Benbnry,  2  Dev.  ft  247  (for  interest);  Att'y-Gen.  v.  Al- 
B.  £q.  235,  238;  [Little  v.  Chadwick,  ford,  4  De  Gex,  M.  ft  G.  843  (ditto); 
151  Mass.  109.]  The  distinction  be-  Cossnr  ▼.  Radford,  1  De  Gex.  J.  ft  S. 
tween  specialty  debts  and  simple  con-  585;  Bostock  ▼.  Floyer,  L.  R^  1  Eq. 
tract  delits  in  the  settlement  of  estates  26  (liable  for  fraud  of  his  attorney); 
being  generally  abolished  in  this  conn-  Sutton  ▼.  Wilders,  L.  R.  12  £q|.  373 
try,  the  liability  of  the  trustee  may  (ditto);  Hopgood  v.  Parkin,  L.  J^  11 
properly  be  described  aa  an  equitable  Eq.  74  (liable  for  the  negligence  of  his 
contract  liability  or  debt, —  that  is,  an  attorney);  In  re  Grabowski's  Settle- 
equitable  liability  of  the  same  nature  ment,  L.  R.  6  Eq.  12  (for  compound  in- 
aa  that  arising  from  breach  of  contract,  terest);  Cook  v.  Addison,  L.  R.  7  Eq. 

*  [See  §  419.]  466;  Beaty  v.  Curson,  L.  R.  7  Eq.  194; 

*Tbe  general  doctrines  concerning  Jacubs  v,  Rylance,  L.  R.  17  Eq.  341; 
the  trustee's  liability  for  profits,  for  Livingston  v.  Wells,  8  S.  C.  347;  Lee- 
interest  simple  or  compound,  and  for  don  t.  Lombaert,  80  Pa.  St  381; 
the  funds  lost  or  misapplied,  have  Brown  v.  Lambert's  AdmV,  33  Gratt. 
been  stated  in  the  foregoing  para-  256;  and  see  cases  cited  under  the 
graphs.  For  a  more  detailed  discus-  last  preceding  paragraphs.  [See  also 
sion  of  these  rules,  especially  as  to  in-  Stothoff  v.  Reed,  32  N.  J.  Eq.  213; 
terest,  the  reader  must  be  referred  to  Dil worth's  Appeal,  108  Pa.  St.  92;  Zim- 
the  various  treatises  upon  trusts.  As  merman  v.  Fraley,  70  Md.  561;  Row- 
to  the  liability  of  the  trustee's  estate  ley  v.  Towsley,  53  Mich.  329;  Adam» 
after  his  death,  and  the  defense  of  the  v.  Lambard,  80  Cal.  426;  Atkinson  v. 
statute  of  limitations,  see  Devayoes  Ward,  47  Ark.  533.  That  the  liabil- 
T.  Robinson,  24  Beav.  86;  Brittlebank  ity  of  the  trustee  may  be  limited  by 
V.  Goodwin,  L.  R.  5  Eq.  545;  Wood  the  instrument  creating  the  trust,  but 
▼.  Weightman,  L.  R.  13  Eq.  434;  that  a  strict  rule  of  construction  will 
Taylor  v.  Cartwright,  L.  R.  14  Eq.  be  applied  against  such  limitation,  see 
167;  Burdick  r.  Garrick,  L.  R.  5  Ch.  Tuttle  v.  Gilmore,  36  K.  J.  Eq.  617.] 
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amount  due,  and  a  decree  obtained  against  them  jointly 
may  be  enforced  against  any  one  of  them.^  Wherever 
two  or  more  co-trustees  are  thus  jointly  and  severally  lia- 
ble  in  the  same  amount  for  a  breach  of  trust  which  is 
not  purely  tortious  in  its  nature,  —  as  where  it  consists  in 
a  failure  to  carry  out  the  directions  of  the  trust,  or  a  fail- 
ure to  make  proper  investments,  or  other  like  acts  of 
omission  or  commission  which  are  not  fraudulent,  or  do 
not  involve  a  willful  breach  of  good  faith, —  a  right  of 
contribution  exists  among  themselves;  and  if  one  of  them 
has  paid  the  amount  of  liability,  he  may  enforce  a  con* 
tribution  from  the  others,  in  a  suit  brought  for  that  pur- 
pose. In  such  cases,  upon  the  general  principles  of  equity 
pleading,  all  the  trustees  who  are  liable  should  be  joined 
as  defendants  in  a  suit  brought  by  the  beneficiary;  the 
contribution,  however,  cannot  be  enforced  in  that  suit* 

>  Wilson  ▼.  Moore,  1  Mylne  k  K.  Ves.  319;  2  Lead.  Qbm.  Eq.,  4th  Anu 
126;  Lyse  ▼.  Eingdon,  I  Ck>lL  C.  C.  ed.,  173S,  174S,  1791,  ud  notes  of  tlM 
184,  188;  Att'y-Gen.  ▼.  Wilson,  Craig  English  and  American  editors. 
&  P.  1, 2iB;  Lawrence  r.  Bowie,  2  Phill.  *  This  rale  is  sometimes  laid  down 
Ch.  140;  Fletcher  v.  GreeD,  33  Beav.  in  the  broadest  terms,  as  though  tbo 
426;  Rehden  ▼.  Wesley,  29  Beav.  213,  right  of  contribution  was  univernJ, 
215;  Barrows  ▼.  Walls,  5  De  6ex,  M.  existing  in  every  instance  of  li&biUty 
G.  233;  Wiles  ▼.  Gresham,  6  De  Gex,  among  co-tmstees  for  any  breach  A 
M.  &  G.  770;  Ex  parte  Geayes,  8  De  trust.  This  is  certainly  erroneous, 
Gex,  M.  &G.  291;  Lockhart  ▼.  Beilly,  since  the  distinction  mentioned  in  the 
1  De  Gex  &  J.  464;  Case  v.  James,  3  text  is  clearly  made  by  the  decisions. 
De  Gex,  F.  k.  J.  25<5;  Turquand  ▼.  The  general  language  of  judicial  opio- 
Marshall,  L.  R.  6  Eq.  112;  Sculthorpe  ions  m  stating  the  rule  should  always 
y.  Tipper,  L.  R.  13  Eq.  232;  Ashhurat  be  interpretea  by  the  facts  of  the  case 
T.  Mason,  L.  K.  20  Eq.  225;  Ex  parte  before  the  court.  It  has  also  been 
Norris,  L.  R.  4  Ch.  280;  Budge  ▼.  said  that  the  defaulting  trustees  should 
Gummow,  L.  R.  7  Ch.  719;  Ellis  t.  all  be  joined  as  defendants  in  a  suit  by 
Barker,  L.  R.  7  Ch.  104;  Evans  v.  the  beneficiary,  in  order  that  the  con- 
Bear,  L.  B.  10  Ch.  76;  Butler  v.  But-  tribution  among  them  might  be  set- 
ler,  L.  R.  5  Ch.  Div.  654;  7  Ch.  Div.  tied  and  enfor^d  by  the  one  decree. 
116;  In  re  En^lefield  etc.  Co.,  L.  R.  8  This  view  is  not  sustained  by  the 
Ch.  Div.  388;  Land  Credit  Co.  v.  Lord  decisions.  Many  of  the  authorities 
Fermoy,  L.  R.  8  Eq.  7,  11,  13;  6  Ch.  which  recognize  the  right  of  oontribn- 
763;  Hun  v.  Cary,  82  K.  Y.  65;  37  Am.  tion  declare  in  the  most  positive  man- 
Rep.  546;  Weotjen  v.  Vibbard,  5  Hun,  ner  that  it  cannot  be  enforced  among 
265;  Heath  v.  Waters,  40  Mich.  457  the  defendants  in  the  suit  brought 
(where  one  trustee  deals  with  another  against  them  by  the  beneficiary.  The 
person,  whom  he  knows  to  be  also  a  true  reason  for  making  them  all  par- 
trustee,  in  such  a  manner  as  amounts  ties  is,  that  they  may  be  bound  by  the 
to  a  breach  of  the  latter's  trust,  both  decree  which  fixes  the  amount  of  the 
are  affected  with  an  equitable  liability);  liability  for  which  they  must  oontrilv 
see  also,  on  the  general  subject  of  the  ute:  See  Perry  on  Trusts,  sees.  848,  876. 
trustees'  liability:  Townley  v.  Sher-  The  leading  ease  on  the  subject  of  con- 
borne,  Bridg.  35;  Briee  v.  Stokes,  11  tribution  is  Lingard  v.  Broinley,  1  Ves. 
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• 

Where,  on  the  other  hand,  the  breach  of  trust  concurred 
in  by  several  co-trustees  is  tortious  in  its  nature,  as  where 
it  is  actually  fraudulent,  or  consists  in  an  intentional 
misappropriation  of  trust  funds  to  the  trustee's  own  use, 
or  in  any  other  willful  violation  of  good  faith,  or  perhaps 
in  gross  and  culpable  negligence  occasioning  a  loss,  there 
is  no  right  of  contribution  among  the  trustees;  the  bene- 
ficiary may,  at  his  election,  sue  one  or  more  of  the  wrong- 
doers without  joining  all  who  are  liable.^ 

&  R  114,  117.  Two  trastees  were  themseWes.  Thia  whole  statement  is 
sued,  and  a  decree  was  obtained  against  an  obUer  dktum;  but  the  rnle  which 
them  jointly  for  not  conreyinff  certain  it  lays  down  concerning  the  right  of 
property.  The  master  of  rolls  said:  contribution  is  undoubtedly  correct 
*'  Where  damages  are  recovered  against  when  confined  to  such  cases  as  the  one 
several  defendants  guilty  of  a  tort,  then  before  the  court  The  conclusion 
a  court  of  justice  will  not  enforce  a  which  the  learned  judge  reaches,  that 
contribution  among  them;  but  here  is  the  contribution  would  be  enforced  by 
nothint^  but  the  non-performance  of  a  the  decree  in  the  suit  brought  by 
civil  obligation.  The  trustees  were  the  beneficiary,  is  certainly  not  sup* 
bound  to  convey;  a  loss  was  occasioned  ported  by  the  decisions  which  he  cites, 
by  their  not  conveying,  and  they  were  See  also  Coppard  v.  Allen,  2  De  Gex, 
bound  to  make  good  that  loss.  The  J.  k  S.  173,  177,  per  Turner,  L.  J.; 
liability,  therefore,  was  not  at  all  ex  Fletcher  v.  Green,  33  Beav.  613,  515 
detieto.  He  goes  on  to  show  that  (while  admitting  the  right  of  contri- 
there  was  not  the  slightest  fraud  in  bution,  expressly  holds  that  "the 
the  defendants'  default,  and  they  were  equities  of  the  defendants  as  between 
entitled  to  a  contribution.  The  whole  themselves  cannot  be  determined  in 
reasoning  indicates  the  ground  upon  this  suit "  brought  by  the  cestui  que 
which  the  right  of  contribution  is  irust)\  Att'y-Qen.  v.  Daugars,  33  Beav. 
placed  to  be  the  absence  of  any  tor-  621,  624  (same  rule);  Perry  v.  Knott, 
tious  character  in  the  defendants'  4  Beav.  179,  180  (holds  tiiat  all  the 
breach  of  trust.  In  Sherman  v.  Par-  defaulting  trustees  should  be  made 
ish,  53  N.  Y.  483,  489,  defendant  was  parties,  not  because  contribution  could 
sued  for  an  alleged  breach  of  trust  in  be  enforced  in  this  suit,  for  it  could 
not  making  proper  investments.  The  not;  "  but  if  they  were  all  present^ 
court  held  that  the  fault,  if  any,  was  the  amount  due  would  be  settled  in 
entirely  that  of  the  defendants'  co-  the  presence  of  all,  and  in  a  subsequent 
trustee,  who  was  not  made  a  party  suU  for  contribution,  the  amount  would 
defendant,  and  that  the  defendant  already  have  been  conclusively  de- 
was  not  at  all  liable.  Folger,  J.,  cided');  Pitt  v.  Bonner,  1  Younge 
added:  "It  is  quite  clear  that  if  de-  A  O.  Ch.  670  (a  contribution  as  to 
fendant  had  been  held  to  answer  in  costs  by  the  defendants  was  decreed 
the  first  instance  to  the  plaintiff,  he  by  consent  of  the  parties  on  motion  in 
should  have  recompense  from  the  as-  the  same  suit);  Wilson  v.  Goodman, 
tate  of  the  active  trustee,  contribu-  4  Hare,  54;  Munch  v.  Cockerell,  8 
tion  from  that  of  the  CO- true  tee  equally  Sim.  219  (all  the  defaulting  trustees 
in  fault,  and  be  enabled  to  pursue  and  are,  in  general,  necessary  parties  de- 
recover  the  fund  in  the  securities  in  fendantmasuitfor  a  breach  of  trust); 
^hich  it  has  been  put."  He  goes  on  Priestman  v.  Tindall,  24  Beav.  244; 
to  say  that  the  other  co-trustee  was  a  Baynard  v.  Woolley,  20  Beav.  583; 
necessary  party,  and  seems  to  inti-  Birks  v.  Micklethwait,  33  Beav.  409. 
mate  as  the  reason,  that  the  court  ^In  Att'y-Gen.  v.  Wilson,  Craig 
might  by  its  decree  in  the  same  suit  &  P.  1,  28,  a  suit  was  brought  against 
adjust  the  rights,  and  enforce  the  con-  a  portion  of  a  Ixxly  of  trustees,  who 
tribntion    between  *  the    defendants  had  been  guilty  of  a  willful  miaappro- 


§  1082  EQUITY  JURISPRUDBNCB.  1606 

§  1082.  Liability  for  Oo-tnutees.  —The  general  theory 
of  equity  is,  that  each  one  of  several  trustees  has  the  same 
rights  as  the  others  with  respect  to  the  possession,  con- 
trol, and  management  of  the  trust  property.  It  follows 
as  a  necessary  consequence  of  this  conception,  and  the 
general  rule  is  well  settled,  that  each  trustee  is  generally 
liable  only  for  his  own  conduct  in  dealing  with  the  affairs 
of  the  trust;  he  is  not  responsible  for  the  acts  or  defaults 
—  the  intentional  or  negligent  breaches  of  trust  —  of  a 
co-trustee,  in  which  he  has  not  joined  or  concurred,  or  to 
which  he  has  not  consented,  or  which  he  has  not  aided 
or  made  possible  by  his  own  negligence.^    Where  a  trus- 

pmtion  of  tni8t  funds,  and  of  ffross  •aoh  party.  It  is  therefore  not  neoes- 

negligence  in  the  management  of  the  sary  to  make  all    parties  who  may 

trust  estate.  The  objection  was  urged  more  or  lees  have  joined  in  the  act 

with  great  earnestness  that  all  the  complained  of;    nor  would   any  one 

wrong-doing  trustees  should  have  been  derive  any  advantage  from  their  being 

made  defendants,  and  that  the  suit  all  made  defendants,  because,  as  the 

could  not  be  sustained  against  a  part  decree  would  be  general  against  all 

of  them  only.     Lord  Cottenham  laid  found  to  be  guilty  of  the   charge^  it 

down  the  rule  in  the  following  em-  mijg^ht  be  executed  against  any  of  them, 

phatio  manner,  and    his  conclusions  It  is  evident  that  liord  Hardwieke,  in 

are  founded  upon  plain  and  settled  the  case  of  the  Charitable  Ck>rporatton, 

principles:  *'  It  was  then  urged  that  considered  that  each  defendant  would 

all  the  governing  body,  at  least  all  be  liable  for  each  transaction  in  which 

who  took  any  part  in  these  tranrac-  he  had  been  a  party."    He  also  cites 

tions,  ought  to  be  co-def endents.  Upon  Att'y-Gren.  v.  Brown,  1  Swanst^  25^ 

this  point,  also,  Lord  ELardwicke's  au-  decided  by  Lord  Eldon  as  anstaining 

thonty  in  the  Charitable  Corporation  his  conclusion.     The  same  distinction 

Case,  2  Atk.  400,  406,  is  of  the  high-  was   recognized    and    followed,    and 

est  value.     It  was  urged  that,  as  the  declared  to  be  the  well-settled  rule,  in 

injury  had  arisen  from  the  miscon-  Cunningham  v.  Fell,  6  Paige,  607,  per 

duct  of  many,  each  ought  to  be  an-  Walworth,  C;  and  in  Heatii  v.  itie 

swerable   for  so  much  only  as    his  R.  R.   Co.,  8  Blatch.  347;  Smith  v. 

particular  misconduct  had  occasioned;  Rathbun,   22     Hun,   150.     [See  also 

but  Lord   Hardwieke  said:     'If  this  Wilkinson   v.   Dodd,  40   N.   J.   Eq. 

doctrine  should  prevail,  it  is  indeed  123.] 

laying  the  ax  to  the  root  of  the  tree.  '  Townley  v.  Sherborne,  Bride.  35; 
But  if  upon  inquiry  there  should  ap-  Brice  v.  Stokes,  11  Ves.  319;  2  Lead, 
pear  to  be  supine  negligence  in  all  of  Cas.  Eq.,4th  Am.  ed.,  1738, 17^-1790, 
them,  by  which  a  gross  complicated  1791-1805;  the  English  and  Amencan 
loss  happens,  I  will  never  determine  authorities  are  collected  in  the  editor's 
that  they  are  not  all  guilty;  nor  will  I  notes;  Derbishire  v.  Home,  3  Ue  Oez, 
ever  determine  that  a  court  of  equity  M.  &  G.  80  (not  liable  for  moneys 
cannot  lay  hold  of  every  breach  of  which  come  into  the  hands  of  a  co- 
trnst,  let  the  person  guilty  of  it  be  trustee);  Paddon  v.  Richardson,  7  De 
either  in  a  private  or  a  public  capacity.'  Qex,  M.  &  G.  563  (money  having  been 
In  cases  of  this  kind,  where  the  liabil-  loaned  to  a  co- trustee  in  pursuance  of 
ity  arises  from  the  wrongful  act  of  the  express  directions  of  the  trusty  the 
parties,  each  is  liable  for  all  the  con-  omission  of  the  other  trustee  to  corn- 
sequences,  and  there  is  no  contrilmtion  pel  its  repayment  did  not  render  that 
between  tJiem^  and  each  case  is  distinct,  other  trustee  liable  for  its  loss,  in  the 
depending  upon  the  evidence  against  absence  of  any  misconduct  on  his  part); 
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tee  who  \b  not  really  an  acting  one  joins  merely  for  the 
sake  of  conformity  with  his  co-trnstees  who  are  acting,  in 
receipts  given  for  money,  he  is  not  liable  with  respect  to 
such  money  to  the  beneficiary.^  The  foregoing  statement 
of  the  general  doctrine  shows  that  a  trustee  is  not  abso- 
lutely and  under  all  circumstances  free  from  liability  with 
respect  to  his  co-trustees.  A  trustee  is  responsible  for  the 
willful  or  negligent  wrongful  acts  or  omissions  —  breaches 
of  trust — of  his  co-trustee  to  which  he  consented,  or 
which  by  his  own  negligence  he  made  it  possible  for  his 
co-trustee  to  commit.  Every  trustee  is,  of  course,  liable 
for  the  defaults  of  his  co-trustee  in  which  he  has  joined 
or  concurred,  but  his  liability  then  arises  from  his  own 
actual  breaches  of  trust,  and  not  from  those  of  his  fellow- 
trustee.  **  With  respect  to  the  liability  of  a  trustee  for  the 
acts  of  a  co-trustee,  there  are  three  modes  in  which  he 
may  become  liable  according  to  the  ordinary  rules  of  the 
court:  1.  Where  one  trustee  receives  trust  money  and 

Barnard  ▼.  Bagshaw,  S  De  Gex,  J.  k  aenton;  that  each  is  liabU  only  for 
8.  SS5  (trustees  are  not  liable  for  his  own  acts,  and  cannot  be  maae  re« 
monejs  which  a  oo-tmstee  gets  into  sponsible  for  the  default  of  anothert 
his  possession  without  their  consent  or  unless  he  in  some  manner  aided  or 
knowledge  and  by  a  fraud  upon  them);  concurred  therein:  Ormiston  ▼.  Olcott, 
Land  Credit  Co.  ▼.  Lord  Fermoy,  84  N.  Y.  339,  346;  citinff  Sutherland 
L.  R.  5  Ch.  763;  reversing  8  Eq.  7  (a  ▼.  Brush,  7  Johns.  Ch.  17,  22;  11  Am. 
director  is  not  liable  for  a  breach  of  Dec  383;  Monell  ▼.  Monell,  6  Johns, 
trust  by  the  other  directors  of  which  Ch.  283;  9  Am.  Deo.  298;  Manahan  ▼• 
he  had  no  knowledge);  Cargill  v.  Gibbons,  19  Johns.  427;  Kip  v*  Denis- 
Bower,  L.  R.  10  Ch.  Div.  502,  514  (a  ton,  4  Johns.  23;  Banks  ▼.  Wilkes,  3 
director  of  a  company  is  not  liable  for  Sand.  Ch.  99;  and  disapproving  of 
a  fraud  committea  by  his  co-directors  Bates  v.  Underbill,  3  Redf.  365.  [As 
unless  he  has  either  authorized  it  or  to  executors,  etc.,  see  Nanz  v.  Oakley^ 
tacitly  permitted  it);  Williams  v.  120  N.  Y.  84;  Tompkins  ▼.  TompkinSp 
Kixon,   2  Beav.  472;    Att'y-Gen.   y.  18  S.  0.  1.] 

Holland,  2  Younge  ft  C.  683;  Kip  v.  >  Brice  v.  Stokes,  11  Ves.  319,  324; 

Deniston,  4  Johns.  23;  and  see  Mendes  Walker  v.  Symonds,  3  Swanst.  1,  63; 

▼.  Quedalla,  2  Johns,  ft  H.  259;  Cot-  Gray  ▼•  Reamer,  11  Bush,  113;  Sin- 

tam  ▼.  East.  Cos.  K'y,  1  Johns,  ft  H.  clair  v.  Jsckson,  8  Cow.  543;  Peter  v. 

243;    Trutch  ▼.    Lamprell,   20  Beav.  Beverly,  10  Pet.  531,  562;  1  How.  134; 

116;    Baynard  ▼.  WooUey,  20  Beav.  Taylor  v.  Benham,  5  How.  233.     But 

583;  Griffiths  v.  Porter,  25  Beav.  236;  he  must  prove  affirmatively  that  he 

Eager  v.  Barnes,  31  Beav.  579.    [See  acted  only  for  the  sake  of  conformity; 

also  Fesmire's  Estate,  134  Pa.  St.  67;  and  even  then  he  will  be  liable  if  ho 

19  Am.  St.  Rep.  676.]    It  seems  to  be  negligently  permit  his  co- trustee  to  re* 

settled  in  New  York  that  where  per*  tain  the  trust  money  for  his  own  uses, 

sons  are  at  once  executors  and  trustees,  or  to  deal  with  it  in  violation  of  the 

the  liability  of  one  for  the  acts  of  the  trust:  Brice  v.  Stokes,  tujpra;  Ingle  t* 

other  is  the  same  as  in  the  case  of  ez«  Partridge,  32  Beav.  661* 
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hands  it  over  to  a  co-trttstee  without  securing  its  due  ap- 
plication; 2.  Where  he  permits  a  co-trustee  to  receive 
trust  money  without  making  due  inquiry  as  to  his  deal* 
ing  with  it;  3.  Where  he  becomes  aware  of  a  breach  of 
trust,  either  committed  or  meditated,  and  abstains  from 
taking  the  necessary  steps  to  obtain  restitution."     It  thus 
appears  that  the  consent  to  a  co-trustee's  breach  of  trust 
need  not  be  express.    It  may  be  implied  from  the  trus- 
tee's conduct  in  refraining  from  taking  reasonable  and 
necessary  steps  to  prevent  or  repair  the  loss.^    In  apply- 
ing this  general  rule,  some  of  the  American  decisions  do 
not  hold  trustees  to  quite  so  rigid  a  responsibility  for 
mere  omissions  to  interfere  with  the  wrongful  acts  of 
their  fellows  as  is  done  by  the  English  cases;  but  there 
does  not  appear  to  be  any  substantial  difference  in  the 
modes  of  formulating  the  doctrine  by  the  courts  of  the 
two  countries. 

§  1083.  The  Beneficiary  Acquiescing  or  Ooncurring. 
— A  beneficiary  who,  subsequently  to  a  breach  of  trust, 
acquiesces  in  it,  cannot  maintain  a  suit  for  relief  against 
those  who  would  otherwise  have  been  liable.    The  acqni- 

^  Se«  ante,  %  1069,  m  to  nej^ligenfc  Elmendorf  ▼.  Lansing,  4  Johns.  Gh. 
•nrrender  of  entire  control  to  a  oo-  562;  Banks  ▼.  Wilkes,  3  San<L  Ch. 
tmatee:  Wilkins  v.  Hogg,  S  Jar.,  99;  Mesiek  ▼.  Mesiok,  7  Barh.  120; 
K.  S.,  26;  French  ▼.  Hobson,  9  Ves.  Smith  v.  Rathbnn,  22  Han,  150; 
103;  Bricey.  Stokes,  11  Ves.  319,324;  Bates  r.  Underhill,  3  Redf.  365; 
Horey  ▼.  Blakeman,  4  Yes.  596;  Sad-  Schenck  ▼.  Schenck,  2  N.  J.  Eq.  174; 
lerr.  Hobbs,  2  Brown  Ch.  114;  Board-  Irwin's  Appeal,  35  Pa.  St.  294;  Da- 
man T.  Moaman,  1  Brown  Ch.  68;  Joy  comman's  Appeal,  17  Pa.  SL  268; 
T.  Campbell,  1  Schoales  &  L.  328,  341;  Jones's  Appeal,  8  Watts  k  S.  141, 
Broadharst  V.  Balgny,  1  Younge  &  C.  147;  42  Am.  Dec.  282;  Pirn  ▼.  Down- 
16;  Hanbaryy.  Kirkland,  3  Sim.  265;  log,  11  Serg.  &  R.  66;  Waymaa  r. 
Maoklow  y.  Faller,  Jacob,  198;  Booth  Jones,  4  Md.  Ch.  500;  Ringgold  y. 
▼.  Booth,  1  Beay.  125;  Styles  y.  Qny,  RingRold,  1  Har.  AG.  11;  18  Am.  Dec 
1  Macn.  k  G.  422,  430;  Barrows  y.  250;  Latrobe  y.  Tieman,  2  Md.  Ch. 
Walls,  5  De  Gex,  M.  &  G.  233;  Thomp-  474;  Maccabbin  y.  Cromwell's  Bz'is, 
«on  y.  Finch,  8  De  Gex,  M.  k  G.  560,  7  Gill  k  J.  157;  Worth  y.  McAden,  1 
563,  564;  22  Beay.  316;  £z  parte  Dey.  k  B.  Eq.  199;  Graham  y.  David- 
Geaves,  8De  Gez,  M.  k  G.  291;  Cas«  son,  2  Dev.  k  B.  Eq.  156;  Taylor  y. 
▼.  James,  3  De  Gex,  F.  k  J.  256;  Roberto,  3  Ala.  83,  86;  Royall'i 
Mendes  y.  Gaedalla,  2  Johns,  k  H.  Adm'r  y.  McKenzie,  25  AUl  3C3; 
^9;  Evans  y.  Bear,  L.  R.  10  Ch.  76;  Hall  y.  Carter,  8  Ga.  388;  State  y. 
Lewis  y.  Kobbs,  L.  R.  8  Ch.  Div.  591,  Guilford,  15  Ohio,  693;  Edmonds  y. 
594;  Spencer  y.  Spencer,  11  Paige,  Crenshaw,  14  Pet.  166.  [See  also 
1299;  Clark  y.  Qark,  8  Paige,  152;  Brnen  y.  Gillet^  115  N.  Y.  10;  12  Am. 
35  Am.  Dec.  676;  Monell  y.  Monell,  5  St.  Rep.  764.] 
Johns.  Ch.  283,  296;  9  Am.  Dec  298; 
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escence,  in  order  to  produce  this  effect,  must  take  place 
with  full  information  by  the  beneficiary  of  all  the  facts, 
and  with  full  knowledge  of  his  legal  rights  arising  from 
those  facts;  in  short,  it  must  have  all  the  requisites  of  an 
acquiescence  heretofore  described,  to  defeat  the  liability 
of  a  defaulting  fiduciary.'  Although,  in  general,  lapse  of 
time  is  not  a  defense  to  the  beneficiary's  right  of  action, 
yet  a  great  delay  after  knowledge  of  the  breach  of  trust 
may  be  a  bar.  If  a  cestui  que  trust  is  a  party  to,  or  con- 
curs  in,  or  even  assents  to,  a  breach  of  trust  by  the  trus- 
tee, he  debars  himself  thereby  of  all  claim  for  relief.* 

^  See  ante,  §§  964,  965;  Walker  ▼•  knowledge  of  his  own  legal  rights  to 

Symonds,  3  Swanst.  1,  64;  Wedder-  the  beneficiary:  March  v,  Russell,  3 

born  V.  Wedderbnrn,  4  Mylne  ft  C.  Mylne  ft  C.  31;  Lloyd  r.  Attwood,  8 

41;  Manch  v.  Ck>ckerrel],  6  Mylne  ft  DeGezft  J.  614;  Aveliner.  Melhuishf 

C.    178;    Oockerell   ▼.   Gholmeley,  1  2  De  Oez,  J.  ft  S.  288;  Farrant  r. 

Rnss.    ft  M.   418,    425;    Strange    t.  Blanchford«    1   De  Oez.  J.  ft  S.  107» 

Fooks,  4  Giff.  408;  Barrows  v.  Walls,  119,  120;  Williams  v.  Reed,  3  Mason, 

6  De  Gez,  M.  ft  G.  233;  Life  Ass*n  ▼.  405;  Bondv.  Bond,  7  Allen,  1;  Kegley 

Siddal,  3  De  Gez,  F.  ft  J.  58,  74;  Far-  ▼.  Lindsay,  67  Pa.   St.   217;  5  Aou 

rant  ▼.  Blanchford,  1  De  Oez,  J.  ft  S.  Rep.   427;    Cumberland  Coal  Co.   r. 

107,  119,  120;  Aveline  ▼.  Melhuisb,  2  Sherman,  20  Md.  117.     [See  alsoZim* 

De  Gez,   J.   ft    8.   288;   Zambaco  ▼.  menus n  v.  Fraley,  70  Md.  561;  Wil- 

Cassayetti,  L.  R.  11  Eq.  439;  Sleeman  son  v.  Maryland  L.  Lis.  Co.,  60  Md. 

▼.  Wilson,  L.  R  13  Eq.  36;  Jones  v.  150.] 

Higgins,  L.  R  2  Eq.   538;  Clark  ▼.        '  Mere  knowledge,   however,  of    a 

Clark,  8  Paige,  152;  35  Am.  Dec.  676;  breach  of  trust  is  not  an  assent,  mnch 

Banks  ▼.   Wilkes,   3    Sand.   Ch.   99;  less  a  concurrence:  Brice  ▼.  Stokes,  11 

Monell  V.  Monell,  5  Johns.  Ch.  283;  9  Ves.    319;    Walker    ▼.    Symonds,    3 

Am.    Dec.    298;    Jones's    Appeal,    8  Swanst.    1,  64;   March  ▼.   Russell,  8 

Watts  ft  S.  141,  147;  42  Am.  Dec  282;  Mylne  ft  C.  31;  Life  Ass'n  etc.  ▼.  Sid* 

Pim  ▼.  Downing,  11   Serg.    ft  R.  66;  dal,  3  De  Gez,  F.  ft  J.  58,  61;  Phipps 

Wayman  v.   Jones,  4  Md.   Ch.  500;  v.  Lovegrove,  L.  R  16  Ea.  80;  Towa 

Ringgold  V.  Ringgold,  1  Har.  ft  O.  11;  of  Verona  v.  Peckham,  6u  Barb.  103. 

18  Am.  Dec.  2M);  State  ▼.  Guilford,  Where  there  are  several  beneficiaries, 

16  Ohio,  593;  Royall's  AdmV  v.  Mo-  and  one  of  them  takes  a  part  in  a 

Kenzie,  25  Ala.  363.     As  to  delay,  see  breach  of  trust,  whereby  a  loss  is  oc- 

Bright  ▼.  Legerton,  2  De  Gez,  F.  ft  J.  casioned,   his    interest    in    the  trust 

606;  Hodgson  v.  Bibby,  32  Beav.  221;  property  may  be    reached,  retained, 

Clanricarae  v.  Henning,  30  Beav.  175;  and  applied  to  make  good  the  loss  for 

Browne  ▼.  Cross,  14  £mv.  105;  Obee  the  benefit  of  the  other  beneficiaries; 

▼.   Bishop,   1   De  Gez,  F.  ft  J.  137;  and  this  equity  ez tends,  not  only  to 

Scott  V.  Haddock,  11  G^  258.  the  interest  while  in  the  hands  of  the 

Acquiescence,  assent,   release,   and  wrong-doin^  eesttd  que  trust,  but  also 

like  acts,  in  order  to  be  operative,  to  those  claiming  it  under  or  through 

must  be  made  by  a  oMtoi  que  trust  who  him:  Woodyatt  r.  Gresley,  8  Sim.  1&; 

is  eui  juris.     If  a  trustee  relies  upon  Priddy  v.  Rose,  3  Mer.  86;  Williams 

a  release  or  discharge  given  by  the  ▼.  Allen,  32  Beav.  650;  and  see  Jacubs 

beneficiary,  it  is  incumMut  upon  the  ▼.  Rylance,  L.  R.  17  Eq.  341;  Butler 

trustee  to  show  that  he  gave  the  cestui  v.  Carter,  L.  R  5  Eq.  276.    If  third 

que  trust  full  information  as  to  all  his  persons   are   parties  to  a  breach  of 

rights;  and  it  is,  in  fact^  a  part  of  trust,   they  are    equally  liable  with 

the  trustee's  general  duty  to  impart  the  trustee:  Dizon  v.  Dizon^  L.  R  9 
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8  1084.    Third.    The  Trustee's  Oompensation  and  Al- 
lowances.—  It  is  the  well-settled  doctrine  of  the  English 
equity  that  the  trustee's  office  is,  as  a  rule  of  law, •wholly 
gratuitous.    In  the  absence  of  a  provision  for  compen- 
sation contained  in  the  instrument  creating  the  trust,  he 
is  not  entitled  to  make  any  charge  for  his  services,  trouble, 
or  loss  of  time,  even  though  great  advantage  had  resulted 
therefrom  to  the  beneficiaries.^    Where  the  trustee  is  also 
an  attorney,  and  acts  as  such  on  behalf  of  the  estate,  he  is 
even  not  entitled  to  full  costs  or  attorney's  fees  as  against 
the  cestui  que  frtM(,  but  can  only  be  allowed  for  costs  actu- 
ally out  of  pocket,  or  disbursements.'    The  testator,  or 
other  person  who  creates  a  trust,  may  expressly  provide 
for  a  salary  or  compensation  of  any  form  to  be  paid  to  the 
trustee,  and  such  provision  will  be  binding,  and  will  be 
followed  by  the  courts.'    This  stringent,  and   certainly 
unwise,  rule  of  the  English  equity  has  not  been  followed 
in  the  United  States.     With  very  few,  if  any,  exceptions 
among  the  various  states,  trustees,  as  well  as  executors 
and  administrators,  are  allowed  compensation  for  their 

Oh.  DiT.  687;  Rolfe  r.  Gregoiy,  11  trastee'i  partner,  who  U  not  himMlf  a 

Jnr.,  N.  S.,  98;  Bridgman  v.  Gill,  24  tmstee:  Linooln  ▼.  Windsor,  9  Hare^ 

Bear.  302.     [See  also,  in  general,  But-  158;  Christophers  ▼•  White,  10  Bear. 

terfield  v.   Cowing,  112  N.    Y.   486;  623;  Lyon  v.  Baker,  6  De  Gez  &  S. 

Fope  V,  Farnsworth,  146  Mass.  339;  622.     With  regard  to  tmstee's  coeti, 

McCoy  T.  Poor,  56  Md.  197  (laches).]  see  also  Kins  v.  Kine,  I  De  Gex  A;  J. 

^  Eyen  a  settled  account  which  con-  663;  In  re  Woodburn  s  Will,  1  De  Gex 

tained  items  of  such, charges  would  &  J.  332;  £z  parte  Tomlinson,  3  Di 

be  set  aside:  Robinson  ▼.  rett,  3  P.  Gez,  F.  &  J.  /4o;  Smith  ▼.  Dresser, 

Wms.  249;  2  Lead.  Cas.  £q.,  4th  Am.  L.   R.    1   £q.   651;  In  re  Whitton'i 

ed.,   512,    514-537,   note  of    English  Trusts,  L.  R.  8  Eq.  352;  Bowyer  v. 

editor;  Ayliffe  ▼.  Murray,  2  Atk.  58;  Griffin,  L.  R.  9  Eq.  340;  In  re  Elliot'i 

Barrett  v.  Hartley,  L.  R.  2  Eq.  789;  Trusts,  L.  R.    15  Eq.  194;   Ex  parts 

the  court  will  sometimes,   however,  Aneerstein,  L.  R.  9  Ch.  479;  Walters 

make  an  allowance  for  compensation  v.   Woodbridge,   L.   R.   7    Cb.    Div. 

in  special  cases:  Forster  v.  Kidley,  4  504. 

De  Gez,  J.  &  S.  452;  Marshall  v.  Hoi-        *  Webb  v.   Earl  of  Shaftosbnry,  7 

loway,  2  Swanst.  432;  and  see  Doug-  Ves.  480;  Baker  v.  Martin,  8  Sim.  25. 

las  V.  Archbutt,  2  De  Gez  &  J.  148;  A  contract  for  compensation  between 

Bainbrigge  v.  Blair,  8  Beav.  58S.  the  trustee  and  the  cestui  que  im»i  may 

'Cradock  v.  Piper,  1  Macn.  &G.  664;  be  valid;  but  is  treated  as  any  other 

New  V.  Jones,  1  Macn.  &  G.  668,  note;  agreement  by  which  a  trustee  obtains 

Broughtony.  Broughton,  5DeGez,  M.  an  advantage  from  his  beneficiary,^ 

&  G.  160;  Gomley  v.  Wood,  3  Jones  &  the  most  perfect  good  faith  is  required: 

L.    678,  688;  Mayer  v.  Galluohat,  6  Moore  v.  Frowd,  3  Mylne  ft  C.  45, 

Rich.  Eq.  1.    This  rule  is  applied  also  48;  Douglas  v.  Arehbatti  2  De  G«z& 

where  the  legal  business  is  done  by  the  J.  148. 


1811.  POWEBS  OF  BZPBBSS  TBUSTBBS.  {  1085 

sePTices;  in  most  of  the  states  the  right  to  the  compen- 
SAtion  and  the  amount  of  it  have  been  fixed  by  statutory 
legislation.     Where  the  instrument  creating  the  trust  pro- 
vides that  the  trustee  shall  have  a  compensation  for  his 
services,  such  provision  will  be  enforced.     If  the  instru- 
inent  declares  the  rate  of  compensation,  it  must  be  fol- 
lowed; if  it  establishes  no  rate,  the  trustee  is  entitled  to  a 
reasonable  amount,  which  will  be  ascertained  by  means 
of  a  judicial  investigation,  as  to  the  value  of  his  services.' 
^Where  no  provision  is  made  by  the  creator  of  the  trust, 
the  trustee  is  allowed  the  amount  fixed  by  statute,  or  in 
the  absence  of  statute,  the  amount  determined  by  the 
court  to  be  reasonable  and  just.* 

§  1085.  Allowances  for  Expenses  and  Outlays. —  In  ad- 
dition to  his  compensation  in  this  country,  and  without 
any  compensation  in  England,  the  trustee  is  entitled  to 
be  allowed,  as  against  the  estate  and  the  beneficiary,  for 
all  his  proper  expenses  out  of  pocket,  which  include  all 
payments  expressly  authorized  by  the  instrument  of  trust, 
all  reasonable  expenses  in  carrying  out  the  directions  of 
the  trust,  and,  in  the  absence  of  any  such  directions,  all 
expenses  reasonably  necessary  for  the  security,  protec- 
tion, and  preservation  of  the  trust  property,  or  for  the 
prevention  of  a  failure  of  the  trust.  He  is  also  entitled 
to  be  indemnified  in  respect  of  all  personal  liabilities 

I  In  the  Matter  of  Schell,  53  N.  Y.  Appeal,  108  Pa.  St.  314;  56  Am. 
263,  265;  Meacham  t.  Sternes,  9  Paige,  Rep.  208.  See  also,  to  the  same  effect, 
398;  Wagstaff  ▼.  Lowerre,  23  Barb,  but  that  no  extra  compensation  will  be 
209.  [The  English  rule  is  followed  in  allowed  for  skill  in  the  general  man- 
Illinois:  Cook  ▼.  Gilmore,  133111.  139.]  agement    of    the    estate,  whereby  its 

'  In  the  note  of  the  American  editor  value  is  greatly  increased,  Grimball 
to  Robinson  ▼.  Pett,  2  Lead.  Caa.  Eq.,  ▼.  Cruse,  70  Ala.  534.]  A  trustee  who 
4th  Am.  ed.,  512,  538-600,  the  stat-  commits  a  breach  of  trust  is  not  en- 
ntes  of  the  various  states  and  the  de-  titled  to  commissions:  Singleton  ▼. 
cisions  thereon  are  collected;  see  also  Lowndes,  9  S.  C.  465.  [See  also  Top- 
Perry  on  Trusts,  sec.  918.  A  person  ping  v.  Windley,  99  N,  C.  4  (failure  to 
who  ia  both  executor  and  trustee  is  keep  accounts);  Pollard  v.  Lathrop, 
not  entitled  to  commissions  by  way  of  12  Col.  171;  but  that  commissions  will 
compensation  in  both  capacities  on  the  not  be  refused  because  of  mistakes  of 
same  fund  for  the  same  time:  Hall  ▼.  judgment  on  the  part  of  the  tnutteeit, 
Hall,  78  N.  T.  535.  [That  a  trustee  whereby  the  estate  has  suffered  loss, 
who  is  also  a  lawyer  ia  entitled  to  or  has  been  rendered  insolvent,  see 
extra  compensation  for  his  professional  Merkel's  Estate,  131  Pa.  St.  584; 
services  to  the  estate,  see  Perkins's  Fahnestock's  Appeal,  104  Pa.  St.  46.] 
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incurred  by  himself  for  any  of  these  purposes.*     Where 
a  trustee  properly  advances  money  for  any  of  the  above- 
mentioned  objects,  so  that  he  is  entitled  to  reimburse- 
ment|  he  also  has  a  lien  as  security  for  the  claim,  either 
upon  the  corpus  of  the  trust  property,  or  upon  the  in* 
come,  as  the  case  may  be;  but  for  moneys  improperly  paid 
there  is  no  lien.    Although  in  general  a  creditor  who 
advances  money  to  a  trustee  obtains  only  the  personal 
liability  of  the  trustee,  and  has  no  demand  enforceable 
against  the  estate,  yet  if  the  expenditure  is  authorized, 
and  the  loan  is  necessary,  the  trustee  may,  at  the  time  of 
procuring  the  advance,  whether  money  or  services,  by  an 
express  agreement  with  the  creditor,  make  the  demand  a 
charge  upon  the  estate,  and  thus  create  a  lien  in  favor  of 
the  creditor;  or  the  trustee  may  so  deal  with  the  estate  in 
the  first  instance  as  to  acquire  a  lien  in .  his  own  favor, 
and  may  then  assign  such  lien  to  the  creditor.*    It  is 

^He  U  thQ8  entitled  to  be  allowed  >In  New  ▼.  Nieoll,  73  K.  T.  127, 

for  proper  disbnrsemeDte  occasioned  ISO,  131,  29  Am.  ^{^  HI*  the  coort 

by  the  necessary  employment  of  attor*  held,  per  Earl,  J.:  '*The  general  mle 

neys,  agents,  etc. :  Macnamara  ▼.  Jones,  nndouotedly  ia,  that  a  trustee  cannot 

2  Dick.  587;  "Every  trustee  is  entitled  charge  the  trust  estate  by  his  exeen- 

to  the  necessary  and  proper  expenses  tory  contracts,  unless  authoriBed  to  do 

incurred  in  protecting  the  property  so  by  the  terms  of  the  instrument  creat- 

committed  to  his  care.    If  they  have  ing  the  trust.    Upon  such  oontracts  he 

a  right  to  protect  the  property  from  is  personally  liable,  and  the  remedy  is 

immediate   and  direct    injury,    they  against  him  personally.      Bat  tbere 

must  have  the  same  right,  where  the  are  exceptions  to  this  generml  mlc 

injury  threatened  is  in(Urect  but  prob-  When  a  trustee  is  authorized  to  make 

able   :  Bright  t.  North,  2  Fhill.  Ch.  an  expenditure,  and  he  haa  no  trott 

21 S,  220,  per  Lord  Cottenham;  Wor-  funds,  and  the  expenditure  ia  neoes- 

rall  V.  Harford,  8  Yes.  4,  8;  Fben^  ▼.  sary  for  the  protection,  reparation,  or 

GUlan,  6  Hare  1,  9;  Douglas  ▼.  Arch«  safety  of  the  trust  estate,  and  bs  ii 

butt,  2  De  Gex  &  J.  l&;  Benett  v.  not  willing  to  make  himself  personally 

Wyndham,  4  De  Gex,  F.  &  J.  259  (in-  liable,  he  may  by  express  agreement 

demnity  against  liability);  Duncan  v.  make  the  expenditure  a  charge  upon 

Findlater,  6  Clark  &  F.  894;  Heriot's  the  trust  estate.     In  such  a  ease  he 

Hospital  v.  Ross,  12  Clark  &  F.  507;  could  himself  advance  the  money  to 

Mersey  Docks  Trustees  ▼.  Gibbs,  1 1  make  the  expenditure,  and  he  woaM 

H.  L.  Cas.  686;  L.  B.  1  H.  L.  93;  Jervis  have  a  lien  upon  the  trust  estate,  and 

▼.  Wolferstan,  L.  R.  18  Eq.  18;  Ellig  he  can  by  express  contract  transfer 

▼.  Naglee,  9  Cal.  683;  Beatty  v.  Clark,  this  lien  to  any  other  party  who  nay 

20Gar.  11,  30;  NewT.  Nicoll,  73N.  Y.  upon  the   faith    of  the  trust  estate 

127;  29  Am.  Rep.  Ill;  [Stott  v.  Milne,  make  the  expenditure.**    It  was  far- 

25  Ch.  Div.  710;  Trustees  v.  Green-  ther  held  that  where  there  waa  do 


ough,  105 U.S.  527;  Hobbsv. McLean,  original  agreement  giving  a  lien  to 

117  U.  S.  667;  Reynolds  v.  Cridge,  131  the  creditor,   and  no  aaaignment  by 

Fa.  St.  189;  Stewart  v.  Fellows,  128  the  trustee  of  his  own  lien,  so  that  tbt 

lU.  480;  Thomson  v.  Smith,  64  N.  H.  ereditor  merely  relied  upon  the  tnu- 

412.]  tee's  personal  liability,  a  lien  upon  thi 
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Iia.irdly  necessary  to  add  that  the  foregoing  rules  con- 
cei'iiing  compensation,  allowances,  and  liens  do  not  apply 
to  trustees  in  invitum.  Since  their  paramount  duty  is  to 
convey  the  property  at  once  to  the  beneficial  owner,  they 
are  clearly  not  entitled  to  be  reimbursed  for  expenditures 
ro.£ide,  much  less  to  be  allowed  compensation,  while  they 
are  violating  this  obligation. 

§  1086.  Foxurth.  Removal  and  Appointment  of  Trus- 
tees.— The  power  of  courts  of  equity  over  the  removal  and 
appointment  of  trustees,  independently  of  any  statutory 
authority,  or  any  directions  in  the  instrument  of  trust,  is 
iiv^ell  established.^    This  power  is  confined  to  cases  of 

estate  in  favor  of  the  creditor  coald  Clark,  56  Ga.  309»  that  a  tmstee  has 

x&ot  be  created  b^  the  tmstee's  mere  no  power  to  create  a  lien  npon  the 

Bubeeqnent  promiae.     In  Ellig  ▼.  Nag-  estate  nor  upon  the  crops,  for  suppliea 

lee,  9  Cal.  683,  it  was  held  that  where  furnished  necessary  to  produce  such 

the  tmstee  makes  advances  out  of  his  crops;  and  in  Steele  v.  Steele's  Adm'r, 

own  funds  to  the  beneficiary,   with  64  Ala.  438,  38  Am.  Rep.  15,  that  a 

the  nnderstanding  that  he  should  be  trustee  cannot  create  a  lien  in  favor 

repaid  out  of  the  rents  and  profits,  of  a  creditor  without  expreai  authority 

be  obtains  a  lien  upon  the  future  in-  given.    See  also,  with  respect  to  the 

come,  but  not  upon  the  corpus  of  the  general  subject  of  liens,  Stur  v.  Moul- 

trust  property;  and  the  same  is  true  ton,  97  111.  525;  Robinson  v.  Hersey, 

of   necessary   advances    made   under  60  Me.  225;  Bradbury  v.  Birchmore, 

like  circumstances  for  the  protection  117  Mass.   569,  580-582;  Rensselaer 

of  the  estate.     Beatty  v.   Clark,  20  etc.    R.   R.   ▼.    Miller,   47  Vt.    146; 

Cal.    11,   30,   shows  what   payments  Williams  v.  Smith,  10  R.  I.  280,  283; 

made  by  a  trustee    out  of  his  own  Ryder  v.  Sisson,  7  R.  I.  341 ;  Ferry  v. 

funcU,  and  what  advances  made  to  Laible,  27  N.  J.  £q.    146;  Kearney  v. 

him  by  third  persons,  can  be  an  equi-  Kearney,  17  N.  J.  Eq.  59;  [Johnson 

table  lien  upon  the  trust  property,  v.  Leman,  131  111.  609;   Foxworth  v. 

namely,  if  the  payment  by  himself.  White,   72   Ala.   224:   Blackshear  v. 

or  the  loan  by  the  creditor,  was  not  Burke,  74  Ala.  239;  Dickinson  v.  Con* 

expressly  authorized  by  the  trust  in-  ni£f,  65  Ala.  581.]    As  to  the  e£fect  of 

strumeot,  such  payment  or  loan  must  a  statute  giving  a  creditor  an  action  at 

be  necessary  for  the  preservation  of  law  for  services  rendered  to  the  trust 

the  property,  or  to  prevent  a  failure  estate,  see  Askew  v.  My  rick,  54  Ala. 

of  the  trusts:  Noyes  v.  Blakeman,  6  30. 

N.  Y.  567;  3  Sand.  531;  Randall  v.        ^  For  the  details  of  this  subject  the 

Dusenbury,  63  K.  Y.  645;  7  Jones  k  reader  must  be  referred  to  treatises 

S.  174;  Stanton  r.  King,  8  Hun,  4;  upon  trusts  and  trustees.     The  power 

Worrall  v.  Harford,  8  Yes.  4,  8;  Mori-  is  somewhat  discretionary,  and  each 

son  ▼.  Morison,  7  De  Gex,  M.  ft  O.  case  must  lu>gely  depend  upon  its  own 

214;  Ex  parte  Chippendale,  4  De  Gex,  circumstances.     The  settled  doctrines 

M.  &  O.  19;  McNeillie  v.  Acton,  4  De  of  equity  are  fairly  summed  up  in  sec- 

Gex,  M.  k  G.  744;  Francis  v.  Francis,  tions  2279-2289  of  the  Civil  Code  of 

5  De  Gex,  M.  ft  G.  108;  Leedham  v.  California,  which  are  copied  from  the 

Chawner,  4  Kay  ft  J.  458;  Ex  parte  correspoodins   sections  1208-1215  of 

Rogers,  8  De  Gex,  M.  ft  G.  271;  Ten-  the  proposed  New  York  Civil  Code, 

nant  v.  Trenchard,  L.  R.  4  Ch.  537;  These  provisions  are  as  follows:  *'  Sec. 

In  re  Leslie's  Trusts,  L.  R.  2  Ch.  Div.  2279:  A  trust  is  extinguished  by  the 

185.     Notwithstanding  the<(e  author!-  entire  fulfillment  of  its  object,  or  by 

ties,  it  seems  to  be  held  in  Taylor  v.  such  object  becoming  impossible  or  un- 
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actual  express  trusts.     It  cannot,  in  the  nature  of  things, 
extend  to  implied  trustees,  or  trustees  in  invitum;  nor 
does  it  apply  to  those  persons  who  stand  in  fiduciary  re- 
lations, and  are  for  some  purposes  treated  as  trustees.    A 
court  of  equity  may  remove  a  trustee  on  his  own  applica- 
tion when  he  wishes  to  he  discharged;  and  it  maj  and 
will  remove  a  trustee  who  has  permanently  changed  his 
residence  to  another  country,  or  has  ahsconded,  or  has 
been  guilty  of  some  breach  of  trust,  or  violation  of  duty, 
or  has  become  insolvent,  or  is  incapable,  through  age  or 
other  infirmity,  of  performing  the  trust  duties.     The  ex- 
ercise of  this  function  by  a  court  of  equity  belongs  to 
what  is  called  its  sound  judicial  discrelion,  and  is  not  con- 
trolled by  positive  rules,  except  that  the  discretion  must 
not  be  abused.^ 

lawfaL    Seo.  2280:  A  trust  cannot  be  point  the  original  number  or  any  Uai 

revoked  after  its  acceptance,  except  by  nnmber  of  trustees. " 
the  conaent  of  all  the  beneficiaries,  on-        ^  People  ▼.  Norton*  9  N.  Y.  176;  In 

less  a  power  of  revocation  is  reserved  re  Cohn,   78  N.   Y.  248;  Preston  t, 

in    the    instmment    of    tmst.      Sec.  Wilcox,  38  Mich.  578;  In  re  Bemstem, 

2281:  The  office  of  a  trnstee  is  vacated  3  Kedf.  20  (resignation);  North  (>ui>- 

by  his  death,   or  by  his  discharge,  lina  R.  R.  ▼.  Wilson,  81  N.  G.  223; 

Sec  2282:  A  trustee  can  be  discharged  McPherson  v.  Cox,  96  U.  S.  404;  Sat- 

from  his  trust  only  as  follows:  By  the  terfield  v.  John,  53  Ala.  127;  Fanners* 

extinction  of  the  trust;  by  the  comple-  Loan  eta   Co.  ▼.  Hughes,  18  N.  Y. 

tion  of  his  duties  under  the  tmst;  by  Sup.  Ct.  130  (removing  to  a  foreii^ 

such  means  as  maybe  prescribed  by  country);  Bloomer's  Appeal,  83  Pa.  St 

the  declaration  of  trust;  by  the  consent  45;  Sparhawk  ▼.  Sparhawk,  114  Mass. 

of  the  beneticiary,  if  he  had  capacity  356;  Ketchum  v.  Mobile  etc  R  R.,  2 

to  contract;  by  the  judgment  of  a  com-  Woods,  532;  Scott  v.  Rand,  1 18  Man. 

petent  tribunal,  in  a  direct  proceeding  215;  In  re  Adams's  Trust,  ll  R.  12  Ch. 

for  that  purpose,  that  he  is  of  unsound  Div.  634;  Ex  parte  Hopkins,  L.  R.  9 

mind;  or  by  the  superior  court  [i.  e.,  Ch.  506;  as  to  accepting  a  volnntary 

by  a  court  of  general  equity  jurisdic-  resignation,  see  Wilkinson  ▼.  Parry,  4 

tion].     Sec  2283:  The  court  may  re-  Russ.  272,  276;  Coventry  t.  Coventry, 

move  any  trustee  who  has  violated  or  1  Keen,  758;  Greenwood  ▼.  Wakeford, 

is  unfit  to  execute  the  trust;  or  may  1  Beav.  576,  581;  Forshaw  t.  Higgin- 

accept  the  resignation  of  a  trustee,  son,  20  Beav.  485;  In  re  Stokes's  Trusty 

Sec  2287:  The  court  may  appoint  a  L.  R.  13  Eq.  333;  Chalmer  v.  Bradley, 

trustee  whenever  there  is  a  vacancy,  1  Jacob  ft  W.  51,  68;  Cmger  v.  Halli- 

and  the  declaration  of  trust  does  not  day,  11  Paige,  314;  Shepherd  v.  Mc- 

provide  a  practicable  method  of  ap-  Kvers,  4  Johns.  Ch.  136;  8  Aul  Dee. 

pointment.     Sec  2288:  On  the  death,  561;  Diefendorf  v.  Spraker,  10  K.  T. 

renunciation,  or  discharge  of  one  of  246;  as  to  removal  in  eeneral,  see  For- 

eeveral  co-trustees,  the  trust  survives  ster  ▼.  Davies,  4  De  Gex,  F.  ft  J.  133^ 

to  the  others.     Sec   2289:  When  a  138;  In  re  Blanchard,  3  De  Gex,  F.  k 

trust  exisDs  without    any  appointed  J.  131;  Palairet  v.  Carew,  32  Beav. 

trustee,  or  where  all  the  trustees  re-  564,  567;  Crombes  v.  Brookes,  L  K 

nounce,   die,   or  are  discharged,  the  12  £q.  61;  In  re  Roche,  2  Dm.  ft  Vfar. 

•court  must  appoint  another  trustee.  287;  and  In  re  Watts's  Settlement,  9 

The  court  may,  in  its  discretion,  ap-  Hare,  106  (bankruptcy);  as  to  foreign 
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§  1087  Appointment  of  New  Trustees. — The  principle 
bas  already  been  stated  that  an  express  trust  validly  ere- 
ated  shall  not  fail  for  want  of  a  trustee.  Courts  of  equity, 
t^herefore,  independently  of  statute,  possess  the  inherent 
power  and  jurisdiction  to  appoint  new  trustees  whenever 
such  action  is  necessary  to  protect  the  rights  of  the  bene- 
ficiaries. In  the  absence  of  any  other  method  prescribed 
by  the  instrument  creating  the  trust,  a  court  of  equity 
will  appoint  trustees  when  none  at  all  have  been  named 
by  the  creator  of  the  trust,  and  will  appoint  new  trustees 
when  those  originally  named  refuse  to  accept,  or  when  a 
vacancy  occurs  by  their  death,  resignation,  permanent 
residence  in  a  foreign  country,  or  removal  from  ofBce,  as 
heretofore  described.*  The  power  of  appointment  will  be 
exercised  on  behalf  of  a  beneficiary  who  has  a  real  inter- 
est, even  though  it  be  contingent.  Its  exercise,  as  in  the 
case  of  removal,  is  a  matter  of  sound  judicial  discretion. 

residence,  see  Mennard  ▼.  Welford,  1  3  Mylne  &  C.  292;  Miller  v.  Priddon, 

Sinale&G.  426;  Id  re  Bignold*s  Trusts,  1  De  Gez,  hL  k  G.  335;  Emmet  ▼. 

L.  R.  7  Ch.  223;  Withington  ▼.  With-  Clark,  3  Q'lfL  32,  35;  as  illastrations 

ington,  16  Sim.  104.     [See  also  Letter-  of  appointments,  see  Ex  parte  Coantess 

stedt  ▼.   Broers,  9  App.   Cas.  (Priv.  of  MorniDgton,  4DeGez,  M.  ftO.  537; 

Conn.)  371;  In  re  Nash,  16  Ch.  Div.  In  re  Boyce,  4  De  Gex,  J.  ft  S.  205; 

504  (Innatic);  Irvine  ▼.  Dnnham,  111  In  re  Price's  Trust,  L.  R.  6  Eq.  460; 

U.  S.  327;  Clay  v.  Edwards,  84  Ky.  Dodkin  ▼.  Brunt,  L.  R.  6  Eq.  580; 

54S.]  King  of  Hanover  v.  Bank  of  England, 

^  Leggett  V.  Hunter,  19  N.  T.  445,  L.    R.   8  Eq.   350;    In   re  Raphaers 

459;  In  re  Robinson,  37  N.  Y.  261;  Trust,  L.  R.  9  Eq.  233;  In  re  Smirth- 

Quackenboss  v.  Southwick,  41  N.  Y.  waite's  Trusts,  L.  R   11  Eq.  251;  In 

117;  In  re  Stevenson,  3  Paige,  420;  re  Davis's  Trusts,  L.  R.  12  E^.  214;  In 

In  re  Van  Schoonhoven,  5  Paige,  559;  re  Stokes's  Trusts,  L.  R  13  Eq.  333; 

Mask  V.  Miller,  7  Baxt.  527;  Green  v.  In  re  Driver's  Settlement,  L.  K.  19 

Blackwell,  31  N.  J.  Eq.   37;  Att  y-  Eq.  352;  In  re  White,  L.  R.  5  Ch.  698; 

Oen.    V.    Barbour,    121    Mass.    568;  In  re  Sparrow,  L.  R.  5  Ch.  662;  In  re 

Ketchum    v.   Mobile    etc.   R   R.,   2  Donisthorpe,  L.  R  10  Ch.  55;  In  re 

Woods,  532;  Collier  v.  Blake,  14  Kan.  Rathbone,  L.  R  2  Ch.  Div.  483;  In 

250;    Millard   v.    Eyre,   2    Yes.   94;  re  Dalgleish's  Settlement,  4  Ch.  Div. 

Buchanan  v.  Hamilton,  5  Yes.  722;  143;  In  re  Lamotte,  L.  R.  4  Ch.  Div. 

Dodkin  v.  Brnnt»  L.  R  6  Eq.  580;  325;  In  re  Hodgson,  L.  R  11  Ch.  Div. 

Coombes  v.  Brookes,  L.  R  12  Eq.  61;  888;  In  re  Harford's  Trusts,  L.  R  13 

In  re  Bignold's  Trusts,  L.  R.  7  Ch.  Ch.  Div.  135;  In  re  Liddiard,  L.  R.  14 

223;  In  re  Tempest,  L.  R.  1  Ch.  485.  Ch.  Div.  310.     [See  also  Kenaday  v. 

Thecourt  does  not  necessarily  adhere  to  Edwards,   134  U.   S.   125;  Farrar  v. 

the  original  number,  but  may  appoint  McCue,    89    N.    Y.    140;    Royce  v. 

mora  or  less,  nnless  the  instrument  Adams,   123  N.  Y.  402;  Carruth  v. 

of  trust  expressly  requires  the  same  Carruth,     143    Mass.     431;     Tucker 

number  to  be  kept  up:  In  re  Tunstall's  v.   Grundy,   83  Ky.   540;   Leman  v. 

Will,  4  De  Gex  ft  S.  421;  D'Adhemar  Sherman,  117  III  657.] 
r.  Bertrand,  35  Beav.  19;  In  ra  Welch, 
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In  filling  vacancies,  there for6|  the  court  is  not  necessarily 
confined  to  the  original  number  of  trustees.  In  the  ap- 
pointment as  well  as  in  the  removal  of  trustees  the  court 
keeps  in  view  and  endeavors  to  accomplish  three  main 
objects:  the  wishes  of  the  creator  of  the  trust,  the  interests 
of  aU  the  beneficiaries,  not  some  of  them,  and  the  efifectual 
performance  of  the  trust.  Even  when  the  power  of  ap- 
pointment is  conferred  by  the  instrument  of  trust  upon 
an  individual,  a  court  of  equity  may  control  its  exercise 
so  as  to  prevent  an  abuse  of  discretion.^ 


SECTION  VII. 

CORPORATION  DIRECTORS  AND  OTHBR  QUASI  TBUSTEEa 

AKALT8IS. 

f  1088.  Quasi  truateef ;  fidaoiaiy  penozu. 

S  1089.  Corporation  directors  and  officers. 

S  1090.  Trust  relations  in  stock  corporations. 

S  1091.  Liability  of  directors  for  a  violation  of  their  trast. 

S  1092.  First  class:  Directors  guilty  of  fraudulent  misrepresentattoo^  eto. 

S  1093.  Second  class:  UUra  mres  proceedings  of  directors. 

§  1094.  Third  class:  Wrongful  dealing  with  corporate  property. 

§  1095.  Fourth  class:  The  same;  the  corporation  refuses  to  sue. 

§  1096.  Special  classes. 

S  1097.  Guardians. 

§1088.  Quasi  Trustees  —  Fidnciary  Persons.  — The 
conception  of  a  trust  runs  through  a  large  part  of 
equity  jurisprudence,  and  is  the  source  of  many  doc- 
trines applicable  to  conditions  which  are  not  strictly 
trusts.  Wherever  there  is  a  fiduciary  relation,  although 
the  fiduciary  may  not  hold  the  legal  title  to  property  in 
which  the  beneficiary  has  only  an  equitable  estate,  the 
dealings  of  the  parties  with  each  other  and  with  the 
subject-matter  of  the  relation  are  governed  by  the  same 
rules  which  determine  the  duties  of  actual  trustees  tow- 
ards their  ceaiuis  que  trvrstent,  and  the  beneficiaries  are, 

1  Bailey  v.  Bailey,  2  Del  Ch.  95. 
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in  general,  entitled  to  the  same  remedies  which  are  given 
to  cestuis  que  iruatent  against  those  who  are  truly  express 
trustees.^  It  may  be  said,  therefore,  that  the  equitable 
obligations  resting  upon  and  the  equitable  remedies 
given  against  guardians,  committees  of  persons  non  eam- 
poUs  mentis,  corporation  directors,  partners,  agents,  as 
well  as  executors  and  administrators,  are  analogous  to 
those  resting  upon  and  given  against  actual  trustees; 
they  result  directly  from  the  theory  of  trusts,  and  are  not 
mere  applications  of  the  doctrine  concerning  accounting. 
I  purpose,  in  the  present  section,  to  describe  the  opera- 
tion of  the  theory  of  trusts  upon  certain  species  of  fiduci- 
ary persons,  especially  corporation  directors  and  officers; 
some  other  species  will  be  considered  in  subsequent 
chapters.' 

§  1089.  Corporation  Directors  and  OfBcers.  —  The  di- 
rectors and  supreme  managing  officers  of  corporations 
are  constantly  spoken  of  as  trustees.  They  are  not, 
however,  true  trustees  with  the  corporation  or  the  stock- 
holders ad  their  true  cestuis  que  truetent,  since  they  hold 
neither  the  legal  title  to  the  corporate  property  nor  that 
to  the  stock.  In  fact,  directors  are  clothed  at  the  same 
time  with  a  double  character,  —  that  of  quasi  trustees  and 
that  of  agents.'  It  is  of  the  utmost  importance  to  dis- 
criminate exactly  between  these  two  characters,  and  to 
determine  accurately  for  whom,  over  what  subject-matter, 
and  to  what  extent  they  are  thus  trustees;  for  upon  this 
trust  relation  primarily  depend  the  equitable  remedies 
which  may  be  obtained  against  them  by  the  corporation 

^  See  ofUCf  §§  955-965,   1044-1058,  in  iome  degree^  in  the  position  of  trns- 

1075-1078.  tees.      There  is  no  inconsistency  in 

'  Namely,   exeentors  and  adminis-  this  double  view  of  the  position  of 

trators,  partners,  and  agents.  directors.     They  are  agents,  and  can- 

'  In    £x  parte  Chippendale,  4  De  not  bind  their  companies  beyond  their 

Gex,  M.  ft  G.  19,  52,  Turner,  L.  J.,  powers.     They  are  trustees,  and  are 

■peiiLing  of  the  relation  between  the  entitled    to   be   indemnified    for   ez- 

directors  and  the  company,  said:  "Al-  penses  incurred  by  them  within  the 

though  directors  undoubtedly  stand  limits  of  their  trust."    See  also  Hun 

in  the  position  of  agents,  and  cannot  v.  Gary,   82  N.  Y.   65,   70;  37  Am. 

bind  their  companies  beyond  the  lim*  Rep.  546;  Kelley  t.  GreenleaJ^  3  Stofy, 

its  of  their  authority,  they  also  stand,  93,  101. 
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or  by  the  stockholders.*    With  the  character  of  agents 
belonging  to  directors,  the  present  discussion  lias  little 
or  nothing  to  do.     From  their  function  of  agency  are 
derived  their  powers  to  act  for  the  corporation  as  a  legal 
entity;  it  measures  the  extent  of  these  powers  in  the 
management  of  both  the  external  and  internal  affairs;  it 
fixes  the  rights  and  obligations  of  the  corporation  in  deal- 
ings  with   stockholders  and  with  third  persons.      The 
rights,  duties,  liabilities,  and  remedies  which  result  from 
the  directors'  agency  are  therefore  chiefly  legal;  the  ejwi- 
table  rights,  duties,  and  remedies  are  mainly  referable  to 
the  trust  element  of  the  directors'  functions. 

§  1090.    Trust  Relations  in  Stock  Corporationfl. — The 
trust  character  of  directors  is  involved  in  the  very  organ- 
ization of  a  corporation,  and   is  necessarily  twofold, — 
towards  the  corporation,  and  towards  the  stockholders. 
The  doctrines  are  fundamental  and  familiar  that  the 
corporation  itself  is  a  legal  personality,  and  holds  the  fall 
title,  legal  and  equitable,  to  all  corporate  property.    Stock- 
holders, individually  and  separately,  hold  the  full  title, 
legal  and  equitable,  to  their  respective  shares  of  stock.    A 
stockholder  does  not,  by  virtue  of  his  stock,  acquire  any 
estate,  legal  or  equitable,  in  the  corporate  property;  he  ob- 
tains only  a  right  to  participate  in  the  lawful  dividends 
while  the  corporation  is  in  being,  and  to  his  proportion- 
ate share  of  the  net  assets  upon  its  dissolution  and  final 
settlement.     Shares  of  stock,  however,  are  regarded  by 

*  There  has    been    some  confusion  relation,  to  show  when  direotors  an 

upon  this  subject  in  the    decisions,  qucui  trustees  for  the  stockholdeis  and 

There  are,  as  I  shall  show,  several  when  for  the  corporation,  and  orer 

classes  of  suits  against  directors  main-  what  species  of   property  the  tnut 

tained  by  a  st<^kholder,  or  by  the  extends  in  each  of  these  instanoea, 


stockholders,  or  by  the  corporation;    then  aU  difficulties  connected  with  the 

I  governed  b^ 
rules,  and  depend  upon  entirely  differ-    tors  will  be  removed,  and  it  will  be 


they  are  governed  by  entirely  distinct    various  kinds  of  suits  against  diree- 


ent  conditions  of  fact.    Rules  peculiar  apparent  that  all  these  equitable  rem* 

to  one  of  these  classes  have  sometimes  edies  are  governed  by  a  system  of  dii- 

been    applied  to  oases    belonging  to  tinct  but  harmonious  rules.     I  ihsU 

another  class.     Such  mistakes  result  attempt  to  accomplish  this  result,  and 

from  a  failure  to  form  a  correct  notion  I  believe  that  the  conclusions  of  the 

of  the  trust  relation  in  which  direo-  text  are  full^  sustained  bv  coarts  of 

tors  are  placed.     If  it  be  possible  to  the  highest  ability  and  Authority, 
formulate  a  true  statement  of    thia 
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<;ourt8  of  law  and  of  equity  as  a  species  of  property,  as 
Tendible  in  the  market,  as  haying  a  pecuniary  value,  and 
as  clothing  their  owner  with  proprietary  rights  which  will 
be  protected  and  enforced.^  From  this  analysis  it  is  ob- 
vious that,  so  far  as  the  trust  embraces  or  is  concerned  with 
the  corporate  propertj/j  the  directors  and  managing  officers 
occupy  the  position  of  quasi  trustees  towards  the  corpora^ 
Hon  only;  there  is  no  relation  of  beneficiary  and  trustee, 
having  the  corporate  property  for  its  subject-matter,  be. 
tween  the  stockholders  and  the  directors.  The  directors 
are  also  agents  for  the  corporation,  but  that  fact  does  not 
prevent  them  from  being  in  a  partial  sense  trustees  for 
the  corporation.  The  important  conclusion  I  repeat,  that 
this  phase  of  their  trust  is  concerned  with  and  confined 
to  the  corporate  property;  from  it  arise  their  fiduciary 
duties  towards  the  corporation  in  dealing  with  such  prop- 
erty, and  the  equitable  remedies  of  the  corporation  for  a 
violation  of  those  duties.  On  the  other  hand,  the  direc- 
tors and  managing  officers  occupy  the  position  of  qua^i 
trustees  towards  the  stockholders  alone,  and  not  at  all 
towards  the  corporation,  with  respect  to  their  shares  of 
stock.  Since  the  stockholders  own  these  shares,  and 
since  the  value  thereof  and  all  their  rights  connected 
therewith  are  affected  by  the  conduct  of  the  directors,  a 
trust  relation  plainly  exists  between  the  stockholders  and 
the  directors,  which  is  concerned  with  and  confined  to  the 
shares  of  stock  held  by  the  stockholders;  from  it  arise  the 
fiduciary  duties  of  the  directors  towards  the  stockholders 
in  dealings  which  may  affect  the  stock  and  the  rights  of 
the  stockholders  therein,  and  their  equitable  remedies  for 
a  violation  of  those  duties.  To  sum  up,  directors  and 
managing  officers,  in  addition  to  their  functions  as  mere 
agents,  occupy  a  double  position  of  partial  trust;  they  are 
quoH  or  «u&  modo  trustees  for  the  corporation  with  respect 
to  the  corporate  property,  and  they  are  quasi  or  sub  modo 

'  Thna,  for  example^  trorer  ooald  b«  maintained  for  a  wrongful  ooiiYersioii 
of  sharea. 
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trnstees  for  the  stockholders  with  respect  to  their  share* 
of  the  stock.* 

§  1091.  LiabiUty  of  Directors  for  a  Violatioii  of  thdr 
Trust.  —  Whenever  directors  or  managing  officers,  acting 
within  the  scope  of  their  general  powers  as  agents,  vio- 
late the  rights  of  a  stockholder,  their  act  is  hinding  npon 
the  corporation;  it  is,  in  legal  efiPect,  the  act  of  the  cor* 
poration,  and  the  stockholder  has  a  remedy,  legal  or 
equitable  as  the  case  may  be,  by  suit  against  the  corpora^ 
tion.'  With  remedies  of  this  kind  against  the  corpora- 
tion we  are  not  at  present  concerned,  since  they  resalt 
from  the  directors'  powers  as  ctgents,  and  not  at  all  from 
their  functions  as  quasi  trustees.  In  regard  to  the  vari- 
ous remedies  against  the  directors  or  managing  officers 
for  their  breaches  of  trust,  the  conclusions  reached  in 
the  preceding  paragraph  furnish  a  most  clear  and  certain 
criterion.  Whenever  the  acts  of  the  directors  do  not 
consist  of  any  wrongful  misuse  of  the  corporate  property, 

*  Th«  oondntions  of  tb«  text  tm  Rook  Greek  etc  Ca,  65  Od.  359;  36 

fully  sastained  by  the  following  oasee,  Am.  Rep.  40;  Booth  v.  Robinson,  55 

among  others,  althongh  no  ungle  de«  Md.  419;  Ohontean  ▼.  Allen,  70  Ma 

cision,  so  far  as  I  am  aware,  attempts  290;  Van  Dyok  ▼.  McQuade,  S6  N.  T. 

to  give  the  complete  analysis  or  to  38,  45,  4d,  per  Dan  forth,  J.;  Chase  ▼. 

formulate  the  entire  results.     Different  Vanderbilt,  62  N.  T.  307. 

cases  have  announced  different  phases  The  dictum  in  8pering*s  Appeal,  71 

of  the  doctrine,  and  by  a  comparison  Pa.  St.  11,  10  Am.  Rep.  684^  whidi 

of  all,  the  general  principle  is  estab-  describes  directors  as   mere  mand^ 

Ibhed:    Ex  parte  Chippendale,  4  De  taries,  cannot  be  reoonoiled  with  the 

Gex,   M.   &  G.  19,   52;  Bagshaw  ▼•  general  consensus  of  authorities. 

Eastern  Union  R'y»  7  Hare,  114,  130,  'As,  for  example,  when  the  dirso- 

131;  2  Hall  AT.  201;  Foss  ▼.  Har-  tors  or  officers  improperly  refuse  to 

bottle,  2  Hare,  461,  493,  494;  Russell  recognize  a  transfer  of  stock,  and  to 

T.  Wakefield  etc.  Co.,  L.  R.  20  Eq.  issue  a  new  certificate  to  the  assignee^ 

474,  479;  Duncnmb  v.  New  York  etc  or  when  they  otherwise  refuse  to  ad- 

R.  R.,  84  K.  Y.  190;  Smith  v.  Rath-  mit  the  rights  of  one  who  is  really  a 

I                            bun,  22  Hun,  150;  Hun  v,  Cary,  82  stockholder,  and  to  issue  to  him  the 

I                            N.  Y.  65,  70;  Forbes  v.  Memphis  etc.  stock  to  which  he  is  justly  entitled, 

I                            R.  R.,  2  Woods,  323;  Jackson  v.  Lude*  their  conduct,  though  wrongful  in  the 

ling,  21  Wall.  616;  Smith  ▼.  Poor,  3  particular  instanoe,   falls  within   the 

{                            Ware,  148;  Black  ▼.  Delaware  etc.  Ca,  scope  of  their  proper  functions.    The 

I                           22  N.  J.  Eq.  130,  393;  Simons  v.  Vul-  stockholder  may  therefore  mMnfeaii^ 

can  Oil  etc.  Co.,  61  Pa.  St.  202;  100  an  action  at  law  against  the  corpo- 

Am.  Dec  628;  Chetlain  v.  Republic  ration  for  damages,  or  he  maysome- 

I                            Life  Ids.  Co.,  85  111.  220;  Deaderickv.  times  resort  to  a  suit  in  equity  for 

i.                           Wilsoa,  8  Baxt  108;  Corbett  ▼.  Wood-  the  purpose  of  compelling  it  to  issne 

l>                            ward,  5  Saw.  403;  Ryan  ▼.  Leaven-  the  stock  and  to  renter  it  npon  the 

I                           worth  etc  R'yi  21  Kan.  365;  Forbes  books  of  the  oompany.     [See  |f  141 1» 

T.  McDonald,   54  Cal.   98;  Davis  v.  1412.] 
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or  wrongful  exercise  of  the  corporate  franchisei  but  are 
of  such  a  nature  that  they  directly  and  primarily  afiPect 
the  interest  of  the  stockholders  in  their  shares  of  stock, 
by  diminishing  its  yaluci  or  otherwise  imparing  their  pro* 
prietary  rights  in  it,  then  the  stockholders  are  directly 
injured  and  are  primarily  interested;  as  the  eestuis  que 
truaient  whose  rights  have  been  violated,  they  must  insti- 
tute and  maintain  any  equitable  suits  for  relief  against 
their  defaulting  trustees;  the  remedy  is  for  their  benefit 
and  belongs  to  them  alone.  On  the  other  hand,  wher- 
ever the  breach  of  trust  consists  in  a  wrongful  dealing  of 
any  kind  or  in  any  manner  with  the  corporate  property 
or  with  the  corporate  franchises,  the  corporation  itself  is 
directly  injured  and  is  primarily  interested;  as  the  cestui 
que  trust  whose  rights  have  been  violated,  it  must  insti- 
tute and  maintain  any  equitable  suit  for  relief  against  its 
defaulting  trustees;  the  remedy  obtained,  whether  pecu- 
niary or  otherwise,  is  for  its  benefit,  and  belongs  to  it 
alone.  Under  certain  special  circumstances  in  cases  of 
this  latter  kind,  where  the  suit  should  be  brought  by  the 
corporation  as  plaintifiP,  but  it  becomes  impossible  to  in- 
stitute such  a  proceeding,  in  order  to  prevent  a  complete 
failure  of  justice  the  stockholders  are  permitted  to  set  the 
machinery  of  the  court  in  motion  by  commencing  the 
action  in  their  own  names;  but  otherwise  the  suit  is 
treated  in  every  respect  as  one  brought  by  and  for  the 
corporation.  In  applying  these  general  propositions,  it 
will  be  found  that  there  are  several  distinct  classes  of 
cases  appropriate  for  dificrent  conditions  of  fact,  and 
governed  by  different  rules.  These  various  classes  I  shall 
now  proceed  to  describe. 

§  1092.  First  Class.  Directors  Ouilty  of  Fraudulent 
Misrepresentations  or  Ooncealments. — Y/here  directors  or 
managing  officers  issue  prospectuses,  circulars,  or  reports 
containing  fraudulent  misrepresentations  or  concealments 
concerning  the  company's  affairs,  and  persons  are  in- 
duced by  these   documents  to   purchase   shares  of  the 
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stock,  or  to  enter  into  contracts  for  their  pnrcliase,  and 
thereby  sustain  a  loss,  such  defrauded  stockholders  may^ 
as  has  already  been  shown,  either  obtain  the  relief  by 
repayment  or  rescission  against  the  corporation,  or  may 
obtain  relief  against  the  fraudulent  directors  personally 
by  means  of  an  equitable  suit  for  an  accountings   and 
repayment  of  the  money,  or  by  an  action  at  law  for  the 
deceit.     The  equitable  suits  against  the  directors  must 
plainly  be  brought  by  the  stockholders,  and  not  by  the 
corporation,  since  the  wrong  is  not  done  to  the  corporate 
property  or  franchises,  but  consists  wholly  in  a  violation 
of  the  stockholders'  proprietary  rights  in  their  shares- 
of  stock.*    Such  a  suit  cannot  be  maintained   by  one- 
stockholder  suing  on  behalf  of  himself  and  all  others 
similarly  situated;  the  injury  is  several  and  individual;, 
each  defrauded  stockholder  must  sue  for  himself.' 

g  1093.  Second  Class.  Ultra  Vires  Proceedings  of 
Directors.  —  In  a  second  class  of  cases,  where  the  direc- 
tors are  not  charged  with  any  misappropriation  of  the 
corporate  property  for  their  own  benefit,  nor  with  any 
breach  of  their  fiduciary  duty  to  the  corporation,  but,, 
although  purporting  to  act  for  the  common  welfare,  they 
have  adopted,  or  are  about  to  adopt,  some  measure  which 
is  ultra  vires,  or  beyond  the  scope  of  their  corporate 
powers,  a  suit  may  be  prosecuted  against  them  by  stock- 
holders to  obtain  the  appropriate  relief,  either  of  rescis* 
sion  or  of  prevention.'     Under  some  circumstances,  even 

'  EjBch  y.  Cent.  R*y  of  Venezuela,  3  sel,  M.  R.,  after  describing  the  aoiia 

De  Gez,  J.  k  S.  122;  Cent  R'j  etc.  v.  generally  to  be  brought  by  the  oorpo- 

Kisch,  L.  R.  2  H.  L.  99;  Hill  v.  Lane,  ration,  and    stating  that    there   are 

L.  R.  11   £q.  215;  Peek  v.  Gorney,  exceptions  to  this    mle,  adds:    "It 

L.  R.  13  Eq.  79;  L.  R.  6  H.  L.  377;  remains  to  consider  what  are  those 

Ship  ▼.  Crosskiil,  L.  R.  10  Eq.  73,  82,  ezoeptional  cases  in  which  such  a  suit 

83;  Henderson  v.  Lacon,  L.  R.  5  Eq.  [i.  e.,  by  stockholders]  should  be  al- 

249;  Cargill  v.  Bower,  L.  R.  10  Ch.  lowed.     We  are  all  familiar  with  one 

Div.  502;  Rohrschneider  ▼.  Knicker-  large  class  of  oases  which  are  certainly 

booker  Ins.   Co.,  76   N.  Y.  216;  32  the  first  exception  to  the  rule.     They 

Am.   Rep.   290;  see  cuUe^  S  881,  and  are  oases  in  which  an  individual  oor* 

oases  in  notes.  porator  sues  to  prevent  the  corpora- 

'  Turquand  v,    Marshall,   Li  R.   4  tion  either  oommencing  or  continuing 

Ch.  376,  385.  the  doing  of  something  which  is  be- 

'  In  Russell  v.  Wakefield  etc.  Co.,  yond  the  powers  of  the  oorporatiou." 
L.  R.  20  Eq.  474,  481,  Sir  George  Jes- 
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a  single  dissentient  stockholder  would  not  be  bound  by 
such  an  act,  done  by  a  unanimous  board  of  dii^ectors, 
and  approved  by  all  the  other  stockholders  except  him- 
self. The  theory  of  this  class  of  suits  is,  that  a  stock- 
holder  has  a  right  that  the  operations  of  the  corporation 
should  be  kept  by  the  directors  within  the  powers  con- 
ferred by  its  charter;  every  measure  which  transcends 
those  powers,  although  done  in  good  faith,  violates  the 
rights  which  inhere  in  the  ownership  of  stock,  and  puts 
the  value  of  the  stock  itself  at  hazard.  The  suit  may  be 
brought  by  a  single  stockholder  suing  on  his  own  account 
alone,  or  by  a  stockholder  suing  on  behalf  of  himself  and 
all  others  who  are  similarly  situated.  The  corporation 
is,  of  course,  made  a  co-defendant,  and  any  other  corpo- 
ration or  person  who  has  joined  in  the  ultra  vires  transac- 
tion may  also  be  made  a  co-defendant.^  There  is  also  a 
special  action  strictly  analogous  to  those  properly  belong- 
ing to  this  class.  When  the  managing  body  are  doing  or 
are  about  to  do  an  tUtra  vires  act  of  such  a  nature  as  to 
produce  public  mischief,  the  attorney-general,  as  the  rep- 
resentative of  the  public  and  of  the  government,  may 
maintain  an  equitable  suit  for  preventive  relief.' 

*Bagshaw  ▼.  Eastern  Union  K'y,  ▼.  Aldrich,  S6  m.  604;  Ghetlain  t. 

7  Hare,  114»  130,  131;  Ware  ▼.  Grand  Repnblio  Life  Ins.  Co.,  86  111.  220; 

Jonotion  etc.  Ck>.,  2  Rnia.  ft  M.  470;  Heath  r.   Brie  R'y,  8  Blatchf.  347; 

Simpson  ▼.  Weetminster  Hotel  Co.,  2  Ribon  t.  R.  R.  Cos.,   16  WalL  446; 

Be  Gez,  F.  ft  J.  141;  8  H.  L.  Cas.  712;  rTomkinaon  ▼.  S.  K  R^  Co.,  36  Ch. 

Hare  ▼.  London  etc.  R'y,  2  Johns,  ft  Div.  676;  Elkina  v.  C.  ft  A.  R.  R.  Co.,. 

H.  80;  Simpson  t.  Denison,  10  Hare,  86  N.  J.  Ea,  6.] 
61;  Beman  r.  RafiFord,  1  Sim.,  N.  S.,        'Some  oi  the  oases  seem  to  hold 

660;  Salomons  r,  Laing,  12  Beav.  377;  that  the  attorney-general  may  thu» 

Colman  ▼.  Eastern  Cos.  R'y>  10  Beav.  interfere  to  restrain  every  uUra  vire* 

1;  Rassell  r.  Wakefield  eto.  Co.,  L.  proceeding  of  a  oorporation,  on  the 

R.  20  Eq.  474»  481 ;  Clinch  ▼.  Financial  gronnd  that  the  pablio  and  govem- 

Corporation,  L.  R.  6  Eq.  460;  Att'y-  mental  rights  must  necessarily  be  in- 

Oen.  v.  Great  Eastern  K'y«  Lb  R.  11  vaded  thereby.    The  later  decisions, 

Ch.  Dir.  449,  486-4300,  per  Basgallay,  howerer,  have  established  the  limita- 

L.  J.;  Menier  ▼.  Hoopers  Tel.  Works,  tion  as  stated  in  the  text:  Att'y-Gen. 

L.  R.  9  Ch.  360;  MacDongall  ▼.  Gar-  ▼.  Great  Bast.  R'y,  L.  R.  11  Ch.  Div^ 

diner,  L.  R.  1  Ch.  Div.  13;  Kent  t.  449,  486-600;  Att'y-Gen.  v.  Ely  etc. 

Quicksilver  Min.  Co.,  78  N.  Y.   169;  R'y,  L.  R.  4  Ch.  194,  199;  Att'y-Gen. 

Butts  V.  Wood,  37  N.  Y.  317;  Mander-  v.  Great  West.  R'y,  I*  R.  7  CL  767; 

son  T.  Commercial  Qank,  28  Pa.  St.  Att'y-Gen.     v.     Cookermonth    Local 

379;  Black  v.  Delaware  etc.  Co.,  22  Board,  L.  R.  18  Eq.  172;  Att'y-Gen. 

N.  J.  Eq.  130,  393;  Marseilles  eto.  Co.  v.  Great  North.  R'y,  1  Drew,  ft  8. 164^ 
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8  1094.  Third  Class.  Wronfffal  Dealing  with  Corpo- 
rate Property.  —  In  this  vastly  most  numerous  and  impor* 
tant  class,  the  wrongful  acts  of  the  directors  or  oflScers 
primarily  and  immediately  affect  the  corporation^  either 
by  misuse  of  its  property  or  by  abuse  of  its  franchises. 
The  kinds,  forms,  and  modes  of  such  wrongful  acts  are 
practically  unlimited  in  number  or  variety.  In  general, 
where  the  directors  or  officers,  or  some  of  them,  cause  a 
loss  of  corporate  property  by  negligence,  or  culpable  lack 
of  prudence,  or  failure  to  exercise  their  functions;  or 
fraudulently  misappropriate  the  corporate  property  in 
any  manner,  whether  for  their  own  benefit  or  for  the 
benefit  of  third  persons;  or  obtain  any  undue  advantage, 
benefit,  or  profit  for  themselves  by  contract,  purchase, 
sale,  or  other  dealings  under  color  of  their  official  func- 
tions; or  misuse  the  franchises,  or  violate  the  rules  estab- 
lished by  the  charter  or  the  by-laws  for  their  management 
of  the  corporate  affairs;  or  in  any  other  similar  manner 
commit  a  breach  of  their  fiduciary  obligations  towards 
the  corporation,  so  that  it  sustains  an  injury  or  loss,  and  a 
liability  devolves  upon  themselves, — then  the  corporation 
is  the  party  which  must,  as  the  plaintiff,  bring  an  equi- 
table suit  for  relief  against  the  wrong-doers;  the  trust 
relation  between  itself  as  the  cestui  que  trust  and  the  de- 
faulting directors  or  officers  as  trustees  has  been  violated, 
and  as  in  all  like  cases  the  cestui  que  trust  is  primarily 
the  only  party  to  sue  for  redress.  As  a  general  rule, 
courts  of  equity  will  not  interfere  with  the  internal  man- 
agement of  corporations  by  means  of  suits  brougJU  by 
stockholders  against  directors,  officers,  or  other  stockhold- 
ers.^   In  cases  belonging  to  this  class,  therefore,  whatever 

^  Th«  doctrine  is  concisely  stated  He  daims  to  recover,  not  only  for  tiia 

in  the  quite  recent  case  of  Greaves  ▼.  misappropriation    of    the    oorpoimte 

Oouge,  69  N.  Y.  154,  157.     A  stock-  funds,  bat  also  for  the  depreciation 

holder  snee  the  preeident  of  a  corpo-  in  the  valae  of  his  own  stock.    ThiB 

ration,   alleging  that  defendant  had  corporation  is  not  made  a  party,  and 

frandulenUy  misappropriated  the  snr-  the  complaint  contains  no  arerments 

plus  earnings  and  other  property  of  showing  why  the  snit  was  not  bronght 

the  corporation,  and  that  plaintiff's  by  the  corporation.    In  shorty  the  case 

stock  had  thereby  become  worthless,  illnstrates  ths  doctrine  in  tbs  mosl 
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the  nature  of  the  particular  wrong,  whether  intentional 
cixid  fraudulent,  or  resulting  from  negligence  or  want  of 
ireasonable  prudence,  and  whatever  be  the  indirect  loss 
occasioned  to  individual  stockholders,  no  equitable  suit 
for  relief  against  the  wrong-doing  directors  or  officers  can 
1>e  maintained  by  a  stockholder  or  stockholders  individu- 
ally, nor  by  a  stockholder  suing  representatively  on  behalf 
of  all  others  similarly  situated,  unless  the  special  condition 
of  circumstances  exists  to  be  described  in  the  next  fol- 
lowing paragraph,  namely,  that  the  corporation   either 
actually  or  virtually  refuses  to  prosecute.     Even  if  the 
stockholder  alleges  that  the  value  of  his  own  stock  has 
been  depreciated  by  the  defendants'  acts,  or  that  he  has 
sustained  other  special  damage,  he  is  not  thereby  entitled 
to  maintain  the  suit.     The  reasons  for  this  doctrine  have 
already  been  explained.     The  stockholder,  having  no  es- 
tate, legal  or  equitable,  in  the  corporate  property,  has  no 
locus  standi  in  the  courts  while  the  corporation,  in  which 
alone  are  vested  the  corporate  property  and  franchises,  is 
able  and  willing  to  sue  for  their  protection.^    Differing 

striking  manner.  The  court  say:  The  claim  of  the  plaintiff  that  when 
*' There  ii  no  doubt  that  a  stockholder  the  stockholder  seeks  to  recover  hit 
has  a  remedy  for  losses  sustained  by  sliare  of  the  loss  which  might  be  ra- 
the fraudulent  acts,  and  for  the  mis-  covered  of  the  company,  and  only 
application  or  waste  of  corporate  funds  then,  the  company  must  be  made  a 
and  property  by  an  officer  of  a  oorpo-  party,  is  not  sudtained  by  the  author- 
ration;  but  the  weight  of  authority  is  ities,  and  those  cited  do  not  uphold 
in  favor  of  the  doctrine  that  an  action  the  doctrine  contended  for.  The  same 
for  injuries  caused  by  such  misconduct  remark  is  also  applicable  to  the  posi- 
must  be  brought  in  the  name  of  the  tion  taken,  that  when  the  loss  is  pecu« 
corporation,  unless  such  corporation  liar  to  the  stockholder,  and  is  caused 
or  its  officers,  upon  being  applied  to  by  the  depreciation  of  the  market 
for  such  a  purpose  by  a  stockholder,  value  of  the  stock,  that  the  loss  may 
refuse  to  bring  such  action.  In  that  be  recovered  against  a  director  or 
contingency,  and  then  only,  can  a  other  person  cansing  it^  without  mak* 
stockholder  bring  an  action  for  the  ioff  the  company  a  party." 
benefit  of  himself  and  others  similarly  "  In  most  of  the  following  cases  the 
situated,  and  in  such  an  action  the  doctrine  of  the  text  is  established  in 
corporation  must  necessarily  be  made  an  express  and  positive  manner:  Foss 
a  party  defendant.  When  a  stock-  v.  Harbottle,  2  Hare,  461,  491,  per 
holder  brinss  such  an  action  the  com-  Wifram,  V.  C. ;  Mozley  v.  Alston,  1 
plaint  should  allege  that  the  corpora-  Phill.  Oh.  790,  per  Lord  Cottenham; 
tion,  on  beins  applied  to,  refuses  to  Lord  v.  Co.  of  Copper  Miners,  2  Phill. 
prosecute;  and  as  this  averment  con-  Ch.  740,  per  Lord  Cottenham;  Russell 
stitutes  an  essential  element  of  the  v.  Wakefield  Water  W.  Co.,  L.  R.  20 
cause  of  action,  the  complaint  is  de-  Eq.  474,  479,  per  Sir  Georse  Jessel, 
fective  and   insufficient  without   it.  M.  R.;  Gray  v.  Lewis,  L.  £L  8  Ch* 
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from  this  class  merely  in  form,  there  is  a  special  ^oup  of 
cases  governed  by  the  same  doctrine.  If  the  corporation 
has  been  dissolved,  or  is  in  the  process  of  windixig  up, 
then  the  suit,  which  would  otherwise  have  been  brought 
in  its  name,  may  be  maintained  by  the  receiver,  o&cisl 
liquidator,  or  other  official  representative  who  has  suc- 
ceeded to  its  property  and  franchises  for  the  purpose  of 
the  final  settlement.' 

§  1095.    Fourth  Class.   .The  Same  Wrongful  DeaU&ir 
with  Corporate  Property  —  The  Corporation  Sefnses  to 
Sue. —  Although  the  corporation  holds  all  the  title,  l^al 
or  equitable,  to  the  corporate  property,  and  is  the  imme- 
diate cestui  que  trust  under  the  directors  with  respect  to 
such  property,  and  is  theoretically  the  only  proper  party 
to  sue  for  wrongful  dealings  with  that  property,  yet  courts 
of  equity  recognize  the  truth  that  the  stockholders  are 
ultimately  the  only  beneficiaries;  that  their  rights  are 
really,  though  indirectly,  protected  by  remedies  given  to 
the  corporation;  and  that  the  final  object  of  suits  by  the 
corporation  is  to  maintain  the  interests  of  the  stock- 
holders.   While,  in  general,  actions  to  obtain  relief  against 
wrongful  dealings  with  the  corporate  property  by  direc- 

1035,  1049,  1050;  MaoDougall  r.  Gar-  line,  ISOoI.  22;BaooiiT.  Irrine^TOCbL 

diner,  L.  R.  1  Oh.  Div^.  13;  Daokett  221.]    In  tho  following  eaaet  the  aamo 

▼.  QoTer,  L.  B.  6  Ch.  Div.  82;  Forbes  doctrine  ie  recognised  and  followed  as 

▼.   Memphis  etc   R.   R.,   2   Woods,  the  basis  of  decision,  although  the  te- 

323;  Morgan  v.  R.  R.  Co.,  1  Woods,  tions  are  not  m/orm  the  same  as  in  the 

15;  Newby  ▼.  Oreffon  Cent.  R.  R.,  1  precedingcaseszDnncombT.  New  York 

Saw.  63;  Smith  ▼.  Poor,  3  Ware,  148;  etc.  R.  R.,  84  N.  Y.  190  (applied  de* 

Memphis  City  v.  Dean,  8  Wall.  64;  fensively  by  the  corporation);  jBrooklTn 

Hawes  ▼.   Oakland,    104  U.   8.  450;  etc  R.  R.  ▼.  Strong,  75  N.  7.  591 

Huntington  ▼.  Palmer,  104  U.  8.  482;  (action  at  law);  Craig  ▼.  Oren;  83 

Dannmeyer  ▼.  Coleman,  11  Fed.  Rep,  Pa.   St.  19;  Union  Pacific  R.  R.  r. 

97;  Greaves  ▼.  Gouge,  69  N.  T.  154;  Dnrant,  8  Dill.  343;  Chetlain  t.  Be- 

Smith  ▼.  Rathbun,  22  Hun,  150;  Black  public  Life  Ins.  Co.,  86  IlL  22a    See 

▼.  Huggins,  2  Tenn.  Ch.  780;  Jones  also,  in  support  of  the  text,  the  easei 

V.  Johnson,  10  Bush,  649;  European  eited  under  the  next  following  par* 

etc.  R'y  V.  Poor,  59  Me.  277;  Henry  agraph,  §  1095. 
V.  Elder,  63  Ga.  347;  Booth  v.  Robin-        ^  Land  Oedit  Co.  ▼.  Lord  Fermoy, 

son,  55  Md.  419;  Evans  ▼.  Brandon,  L.  R.  8  Eq.  7,  11;  Joint  Stock  Ox  ▼. 

53    Tex.   56;    [Dunphy    v.   Traveller  Brown,  L.  R.  8  Eq.  381;  3  £q.  139; 

Newspaper    Union,    146    Mass.    495;  Hun  v.  Cary,  82  N.  Y.  65;  37  Am. 

Rathbone  v.  Gks  Co.,  31  W.  Va.  798;  Rep.  546;  Spering's  Appeal,  71  Fk.  8i 

Merchants'    and    Planters'   Line    v.  11;  10  Am.  jRep.  684;  Brinokerhcff  v 

Waganer,  71  Ala.  581;  Byert  y.  Rol-  Bostwick;  88  N.  Y.  62. 
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"fcoxs  and  officers  must  be  brought  by  and  in  the  name  of 
tlote  corporation,  yet  if  in  any  such  case  the  corporation 
slixould  refuse  to  bring  a  suit,  the  courts  have  seen  that 
±l^e  stockholders  would  be  without  any  immediate  and 
oertain  remedy,  unless  a  modification  of  the  general  rule 
^w^ere  admitted.    To  that  end  the  following  modification 
of  the  general  rule  stated  in  the  last  preceding  paragraph 
tiBA  been  established  as  firmly  and  surely  as  the  rule 
Itself.     Wherever  a  cause  of  action  exists  primarily  in 
l>ehalf  of  the  corporation  against  directors,  officers,  and 
others,  for  wrongful  dealing  with  corporate  property,  or 
wrongful  exercise  of  corporate  franchises,  so  that  the 
remedy  should  regularly  be  obtained  through  a  suit  by 
and  in  the  name  of  the  corporation,  and  the  corporation 
either  actually  w  virtually  refuses  to  institute  or  prosecute 
such  a  suit,  then,  in  order  to  prevent  a  failure  of  justice, 
an  action  may  be  brought  and  maintained  by  a  stock- 
holder or  stockholders,  either  individually  'or  suing  on 
behalf  of  themselves  and  all  others  similarly  situated, 
against  the  wrong-doing  directors,  officers,  and  other  per- 
sons; but  it  is  absolutely  indispensable  that  the  corpora- 
tion itself  should  be  joined  as  a  party,  —  usually  as  a 
co-defendant.    The  rationale  of  this  rule  should  not  be 
misapprehended.    The  stockholder  does  not  bring  such 
a  suit  because  his  rights  have  been  directly  violated,  or 
because  the  cause  of  action  is  his,  or  because  he  is  en- 
titled to  the  relief  sought;  he  is  permitted  to  sue  in  this 
manner  simply  in  order  to  set  in  motion  the  judicial  machine 
ery  of  the  court.    The  stockholder,  either  individually  or 
as  the  representative  of  the  class,  may  commence  the  suit, 
and  may  prosecute  it  to  judgment;  but  in  every  other 
respect  the  action   is  the  ordinary  one  brought  by  the 
corporation,  it  is  maintained  directly  for  the  benefit  of 
the  corporation,  and  the  final  relief,  when  obtained,  be- 
longs to  the  corporation,  and  not  to  the   stockholder- 
plaintiff.    The  corporation  is,  therefore,  an  indispensably 
necessary  party,  not  simply  on  the  general  principles  of 
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equity  pleading  in  order  that  it  may  be  bound  by  the  de- 
cree, but  in  order  that  the  relief,  when  granted,  may  be 
awarded  to  it,  as  a  party  to  the  record,  by  the  decree. 
This  view  completely  answers  the  objections  which  are 
sometimes  raised  in  suits  of  this  class,  that  the  plaintiff 
has  no  interest  in  the  subject-matter  of  the  controversy 
nor  in  the  relief.     In  fact,  the  plaintiff  has  no  such  dired 
interest;  the  defendant  corporation  alone  has  any  direct 
interest;  the  plaintiff  is  permitted,  notwithstanding  his 
want  of  interest,  to  maintain  the  action  solely  to  prevent 
an  otherwise  complete  failure  of  justice.     When  may 
such  an  action  be  brought?    I  have  already  stated  the 
rule  in  its  most  general  form,  that  a  stockholder  may  thus 
sue  whenever  the  corporation  either  actually  or  virtually 
refuses  to  permit  a  proceeding  by  itself.    These  are  two 
distinct  conditions  of  fact;  and  the  circumstances  must 
determine  whether  any  particular  case  belongs  to  one  or 
the  other  of  the  two  conditions.    In  general,  a  case  should 
come  within  the  first  condition;  and  it  should  appear 
that  the  board  of  directors  or  other  managing  body  has 
actually  refused  to  bring  or  permit  an  action  in  its  own 
name.    To  this  end  the  plaintiff  should  allege  an  appli- 
cation to  the  directors  or  managing  body,  a  reasonable 
notice,  request,  or  demand,  that  they  would  institute  pro- 
ceedings on  the  part  of  the  corporation  against  the  wrong- 
doers,  and  their  refusal  to  do  so  after  such  reasonable 
request  or  demand.    These  allegations  are  material  and 
issuable;  if  controverted  by  the  defendant,  they  must  be 
proved.    If  the  proof  of  them  fails,  the  whole  founda- 
tion of  the  plaintiff's  action  is  gone.    This  condition  of 
fact,  however,  is  not  indispensable;  the  action  may  be 
maintainable  without  showing  any  notice,  request,  or  de- 
mand to  the  managing  body,  or  any  actual  refusal  bj 
them  to  prosecute;  in  other  words,  the  refusal  may  be 
virtual.     If  the  facts  as  alleged  show  that  the  defendants 
charged  with  the  wrong-doing,  or  some  of  them,  consti- 
tute a  majority  of  the  directors  or  managing  body  at  the 
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4ime  of  commencing  the  smt,  or  that  the  directors  or  a 
xoajority  thereof  are  still  under  the  control  of  the  wrong- 
doing defendants,  so  that  a  refusal  of  the  managing  body, 
if  requested  to  bring  a  suit  in  the  name  of  the  corpora- 
tion, may  be  inferred  with  reasonable  certainty ,  then  an 
action  by  a  stockholder  may  be  maintained  without  al- 
leging or  proving  any  notice,  request,  demand,  or  express 
refusal.'    In  like  manner,  if  the  plaintiff's  pleading  dis- 

*  TbMe  oonelmions  an  fnlly  los-  ▼.  Wilson,  8  Baxt.  108;  Booth  ▼.  Rob- 
tainod  by  the  eases  which  have  ap-  inson,  65  Md.  419;  Baldwin  ▼.  Canfield^ 
plied  the  role  under  a  great  variety  26  Minn.  43;  Wilcox  ▼.  Bickel,  11 
of  oiroamstanoes:  Atwool  ▼.  Merry-  Neb.  154;  Evans  v.  Brandon,  53  Tex. 
-weather,  L.  R.  5  Eq.  464,  note;  Mason  66;  Hawee  ▼.  Oakland,  104  U.  8.  460; 
▼.  Harris,  L.  R.  11  Ch.  Diy.  97;  Mae-  Hnntington  ▼.  Palmer,  104  U.  8.  482; 
*Doa«kU  ▼.  Qardiner,  K  R.  1  Cb.  Div.  Dannmeyer  v.  Coleman,  11  Fed.  Rep. 
13;  Dnckett  ▼.  Oover,  K  R.  6  Ch.  97;  [Slattery  ▼.  St  Louis  eta  R.  R, 
Div.  82;  Menier  ▼.  Hooper's  TeL  Co.,  91  Mo.  217;  60  Am.  Rep.  245; 
Works,  L.  R.  9  Ch.  860;  Benson  ▼.  Brinckerfaoff  ▼.  Bostwiok,  88  M.  Y. 
Heathom,  1  Yonn^eft  C.  826;  Daven-  69,  per  Rapallo,  J.;  105  N.  Y.  667; 
port  ▼.  Dows,  18  WalL  626;  Jackson  Davis  v.  Oeramell,  70  Md.  356;  Crnm- 
T.  Ladeling,  21  Wall.  616;  Memphis  lish  v.  Shenandoah  Valley  R.  R.  Co., 
City  ▼.  Dean,  8  WalL  64;  Forbes  ▼.  28  W.  Va.  623;  Tascalooea  Mfg.  Co. 
Memphis  etc.  R.  R.,  2  Woods,  823;  ▼.  Cox,  68  Ala.  71;  Nathan  v.  Tomp- 
Newby  ▼.  Oregon  Cent.  R.  R.,  1  Saw.  kins,  82  Ala.  437;  City  of  Chicaffo  v. 
63;  Smith  ▼.  Poor,  3  Ware,  148;  Cameron,  120  .DL  447;  Moyle  v.  Lan- 
Heath  t.  Brie  R*y,  8  Blatchf.  347;  ders,  83  CaL  679;  Ashton  y.  Dashaway 
Memphis  etc  Gas  C6.  ▼.  Williamson,  9  Aas'n,  84  CaL  61.]  In  Atwool  v. 
Heiak.  314;  Hasard  ▼.  Dnrant^  11  R.  Merryweather,  L.  R.  6  Eq.  464,  note, 
L  195;  Brinckerhoff  ▼.  Bostwiok,  88  467,  note,  a  snit  by  a  stockholder  was 
N.  Y.  62;  YonngT.  Drake,  8  Hon,  61;  sustained,  althoaen  no  demand  or  re- 
Rogers  y.  Lafayette  etc.  Works,  52  quest  to  sne  had  been  made  to  the 
IncL  296;  citioff  March  v.  Eastern  managing  body,  and  no  leave  to  sne 
R^  R.,  40  N.  H.  648;  77  Am.  Deo.  732;  had  been  obtained,  because  the  princi- 
Brewery.  Boston  Theatre,  104  Mass.  pal  defendant,  a  director,  by  means 
378;  Peabody  v.  Flint,  6  Allen,  62;  of  the  very  fraud  complained  of,  had 
Hodges  y.  NewEng.  Screw  Co.,  1  R.  L  control  of  a  majority  of  the  votes  in 
812;  63  Am.  Dec.  624;  Sears  v.  Hotch-  the  managing  boidy.  In  Maaon  v.  Har* 
kiss,  25  Conn.  171;  65  Am.  Deo.  557;  ris,  L.  R.  11  Ch.  Div.  97,  107,  Sir 
Allen  y.  Curtis,  26  Conn.  456;  Robin-  George  Jessel,  M.  R.,  said:  "As  a 
son  y.  Smith,  8  Paige,  222;  24  Am.  general  rule,  the  company  must  sua 
Dea  212;  Goodin  y.  Cin.  etc.  Co.,  m  respect  of  a  clai^n  of  this  nature, 
18  Ohio  St.  169;  98  Am.  Dec.  95;  Bar-  but  general  rules  have  their  ezcen- 
tholomew  y.  Bentley,  1  Ohio  St.  37;  tions,  and  one  exception  to  the  rule 
Smith  y.  Prattville  M.  Co.,  29  Ala.  requiring  the  eompaay  to  be  plaintiff 
603;  Wright  v.  Oroville  etc.  Co.,  40  is,  that  where  a  fraud  is  committed 
CaL  20;  Dodge  y.  Woolsey,  18  How.  by  persons  who  can  command  a  ma- 
331;  Board  of  Commissioners  v.  1?'^^^  ^^  votes,  the  minority  can  sne. 
Lafayette  eta  R.  R,  50  Ind.  85;  The  reason  is  plain,  as,  unless  such  an 
Jones  y.  Johnson,  10  Bush,  649;  Gray  exception  were  allowed,  it  would  be 
y.  New  York  etc.  Co.,  3  Hun,  383;  5  in  the  power  of  a  majority  to  defraud 

Thomp.  ft  C.  224;  O'Brien  v.  0*Con-  the  minority  with  impunity It 

nell,  7  Hun,  228;  Carpenter  y.    Rob-  appears   that    the    defendant   Harris 

arts,  66  How.  Pr.  216;  Ryan  y.  Leav-  holds  such  a  number  of  shares  that  he 

•nworth  etc.  R'y,  21  Kan.  365;  Gardner  can  ontvote  those  who  winh  the  sale 

y.  Butler,  30  K.  J.  Eq.  702;  Deaderick  set  aside  [i.  e.,  the  sale  alleged  to  be 
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closes  any  other  condition  of  fact  which  renders  it  rea- 
sonably certain  that  a  suit  by  the  corporation  would  be 

frandolen^.      By   reason,    therefore,  to  protect   hb   rights    and    iniararti 
of   his  influence  with    the    directors  as  pledgee,  and  cannot    he  required 
and  his  number  of  votes,  he  has  the  to  act  uirongh  the  eorporatioa.    Ii 
sole  control    of   the    company.    The  the  venr  recent   case    of    Haves  v. 
case  is  precisely  within  the  rules  laid  Oaklan<{,  which  was  an    mctioo  by  a 
down  by  James,  Jm  J.,  in  Menier  ▼•  stockholder    suing     repreaentatiTely 
Hooper's   Tel.    Co.**    In    Newby    ▼.  against   the   board   of   directon^  the 
Oregon  Cent.   R.  R.,  1   Saw.  63,  67,  corporation,  and  otbera,  the  enpreme 
68,  plaintiff  had  averred  in  his  bill  court  of  the  United  States  anmaed 
a  demand   made  upon  the  board  of  np  the  general  results  of  the  Eki/gfisfc 
directors  to  sue  in  the  name  of  the  and  American  anthoritiea  as  foUowu 
company,  and  their  refusal;  on  the  '*  There  must  exist  as  the  foandatioa 
heanng   it   was  conceded   that  this  of  the  suit  some  action  or  threaieoed 
averment  could  not  be  proved,  and  action  of  the  managing  board  of  di- 
the  suit  was  therefore  dismissed,  upon  rectors  or  trustees  of  the  corporatios 
the   authoritv  of   Memphis   City  v.  which  is  beyond  the  authority  cos- 
Dean,  8  Wall.  64,  which  is  directly  ferred  on  them  by  their  charter  or 
to    the  same  point     The    American  other  source  of  organisation  [Note.  — 
courts  fully  adopt  the  rules  as  settled  This  is  identical  with   ths   "seoosd 
by    English    judges.     In    Young    v.  class  **  of  cases  described  in  the  text; 
Ih^ke,  8  Uun,  61,  it  was  said:  "Stock*  what  follows  embraces    the   vaiioss 
holders  have  a  right  to  maintain  an  conditions  of  fact  which  belong  to  the 
action  against  the  trustees  of  the  cor-  "  fourth  class  "];  or  such  a  fnndalsnt 
poration  for  a  fraudulent  breach  of  transaction     completed    or    conteni- 
trust,  when  it  is  apparent  that  the  plated    by  the  acting  mansgeis,   is 
corporation  itself  wiU  not  sue  for  their  connection    with   soms  other  party, 
benefit.     And  where  the  corporation  or  amonff  themselves^  or  with  oUmt 
is  still  controlled  by  the  same  trustees  share-ho&ers,  as  will  result  in  serioss 
who   are  accused   of   the    fraud,  or  injury  to  the  corporation,  or  te  tfas 
where  such  accused  persons  are  a  ma-  interests  of    the  other  share-holdets; 
jority  of  the  trustees,  that  is  sufficient  or  where  the  board  of  directory  or  a 
evidence  that  the  corporation  will  not  majority  of  them,  are  acting  for  ihmr 
prosecute,  and  that  an  application  to  own  interests,  in  a  manner  destmettfe 
the  trustees  to  direct  a  suit   to  be  of  the  corporation  itself,  or  of  the 
brought   against   themselves,  or  the  rights  of  tne  other  share-holders;  or 
derelict  majority  of  their  membov,  where  the  majority  of  the  share-hold* 
would  be  useless."    The  same  rule  is  ers  themselves  are   oppressively  snd 
stated  in  the  clearest  manner  in  the  illegally   pursuing   a   course   in  ths 
important  and  well-considered  case  of  name  of  the  corporation  whidi  is  in 
Heath  v.   Erie  R'y,   8  Blatchf.  347.  violation  of  the  rights  of  the  other 
In  Wilcox  v.   Bickel,   11  Neb.    154,  share-holders,  and  which  can  oaly  bs 
the  plaintiff  alleged  that  the  wrong-  restrained  by  a  court  of  equity.*    To 
doing  officials,  who  constituted  a  ma*  these  general    conclusions  the  court 
jority  of  the  directors,  had  absconded,  adds  a  statement  of  very  minute  a▼e^ 
and  their  whereabouts  was  unknown,  ments  which    must  be  made  by  the 
and  these  facts,  it  was  held,  brought  plaintiff,  tending  to  show  that  he  has 
the    case  within    the    principle   and  used  all  possible  efforts,  and  exhausted 
operation  of  the  rule.     In  Baldwin  ▼.  all    possible    means,   both    with  the 
Canfield,  26  Minn.  43,  the  action  was  managing  officers  and  with  the  other 
brought  by  a  person  to  whom  shares  share-holders^to  obtain  redress  through 
of  the  stock  had  been  assigned  as  col-  corporate  action,  or  through  a  suit  b/ 
lateral    security,   and    the  court»   in  the    corporation    itself.     It    is   not 
sustaining  the  action,  held  that  a  per-  claimed,  however,  that  these  specifis 
son  holding  stock  of  a  corporation,  and  extraordinary  allegations  are  da* 
not  as  a  stockholder,  but  merely  as  a  manded  by  the  general  course  of  Bog- 
pledgee,  may  bring  an  action  on  his  lish  and  American  decisions.    Ihey 
own  account  and   in  his  own  name  are  intended  to  guard  ths  fsdsnll 


1631  OTHER  QUASI  TBU8TEE8.  S  1096 

iropossible,  and  that  a  demand  therefor  would  be  nnga* 
1;ory,  the  action  may  be  maintained  without  averring  a 
demand  or  any  other  similar  proceeding  on  the  part  of 
tlxe  stockholder-plaintiff. 

§  1096.    Special  Classes.  —  In  addition  to  the  forego* 
ing  general   classes  of  suits,  there  are  certain   special 
olasseSy  analogous  to  the  former,  and,  like  them,  based 
upon  the  conception  of  an  existing  qtuisi  trust  relation, 
CLnd  of  a  breach  of  the  fiduciary  duty  growing  out  of  such 
relation.    These  special  cases  should   be  mentioned,  in 
order  to  complete  the  view  of  partial  trusts  connected 
urith  the  existence  and  management  of  corporations.     In 
the  first  place,  an  action  may  be  maintained  by  the  cor* 
poration  against  its  promoters,  to  set  aside  a  transfer,  or 
to  rescind  an  agreement,  or  to  obtain  other  proper  relief, 
\7henever,  in  the  organization  of  the  company,  there  has 
been  a  breach  of  the  fiduciary  duty  owed  by  the  promot* 
ers  to  the  future  corporation.^    Secondly,  under  the  same 
general  circumstances  in  which  an  action  may  be  main- 
.  tained  by  a  stockholder  against  wrong-doing  directors  or 
officers,  if  the  corporation  is  municipal,  or  the  trust  is 
public  and  charitable,  the  attorney-general  may  sue,  as 
a  representative  of  the  public  beneficiaries,  for  appropri- 
ate relief.*  Finally,  it  seems  that  a  person  who  has  shares, 
not  as  a  full  stockholder,  but  as  a  pledgee  or  assignee  for 
security,  may  bring  a  suit  against  defaulting  directors  or 
officers,  for  the  purpose  of  protecting  his  own  interests, 
without  calling  upon  the  corporation  itself  to  interfere.' 

jurisdiotion  from  eDcroachmeDt,   and  npy  the  rait  may,  of  coarse,  be  brought 

are  presoribed  by  a  rale  of  the  United  by  the  receiver  or  official  liquidator: 

States  supreme  court  (rule  04)  for  the  Emma  etc.  Mining  Co.  ▼.  Grant,  Lb 

purpose    of    preventing  collusive  at-  R.  11  Ch.  Div.  918;  Taylor  v.  Salmon, 

tempts  to  bring  causes  within  that  4  Mylne  ft  C.  134;  Benson  v.   Hea- 

jurisdiction.     To  the  same  effect  are  thorn,  1  Yonnge  &  C.  826;  Simons  v. 

Huntington  V.  Palmer  and  Dannmeyer  Vulcan  Oil  Co.,  61  Pa.  St  202;  100 

V.  Coleman,  ttffmi;  [and  see  Dimpf ell  V.  Am.  Dec  628;  McElhenny's  Appeal, 

O.  &  M.  R*y  Co.,  110  U.  8.  209;  Tay-  61  Pa.  St.  188;  Union  Paa  R.  R.  r. 

lor  V.  Holmes,  127  U.  S.  489;  Sqnair  Durant,  3  Dill.  343. 
V.  Lookout  Mt.  Co.,  42  Fed.  Rep.  729.]        *  Att'y-Oen.  v.  Wilson,  Craig  ft  P. 

'This  suit  is  clearly  analogous  to  ],  9  Sim.  80,  is  an  example  of  such 

the    "third    general   class*'   of    the  suits, 
text.    If  the  oorporation  is  winding       *  Baldwin  r.  Canfield.  26  Minn.  48. 
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§  1097.    Guardians.  —  Guardians  of  infant  wards,  com- 
mittees or  guardians  of  persons  rum  compotes  fneniis,  and 
even  agents  where  the  agency  is  strictly  fiduciary,  stand 
in  the  relation  of  quasi  trustees  towards  their  wards  or 
principals.    It  is  true,  they  do  not  hold  the  title  to  the 
property  which  is  the  subject-matter  of  the  relation,  but 
their    position    and    obligations   are    wholly   fiduciary. 
Equity  has,  therefore,  a  general  jurisdiction,  at  the  snit 
of  the  wards  or  other  beneficiaries,  to  compel  a  perform- 
ance of  the  trust  duties,  to  relieve  against  violations  of 
these  trust  obligations,  to  direct  an  accounting  and  final 
settlement  of  the  quasi  trust,  and  to  grant  other  special 
relief  made  requisite  by  the  circumstances.    This  jaris- 
diction  exists  throughout  the  American   states,  except, 
perhaps,  in  a  very  few,  where  statutes  have  given  exclu- 
sive control  over  such  matters  to  some  particular  tribunal, 
to  be  exercised  in  some  prescribed  manner.' 

1  In  many  of  the  itates  a  jurisdio-  qf  m§amjfer9on$:  Stephens  t.  Mar- 

tion  over  gnardiani  it  given  to  the  shall,  23  Hun,  641;  Stamph  ▼.  Guard. 

prohate  courta;  and  modes  of  annual  of  Pfeiffer,  58  Ind.  472;  rolls  ▼,  Tiee, 

or  final  aoconnting  are  provided;  bnt  28  N.  J.  Eq.  432;  Cole's  Com.  ▼.  Cole's 

this  legislation  does  not  interfere  with  Adm'r,  28  Qratt.  886;  Moodj  v.  Bibb, 

the  inherent  jurisdiction  of  equity,  as  60  Ala.    245.     Oitardiant  <^  mfamU: 

a  part  of  ita  general  supervisory  power  Lewis  v.  Allred,  57  Ala.  828;  overrel- 

over  trusts.    In  a  very  few  states,  it  ing  Spencer  ▼.  Spenoer's  Ex'r,  60  Ala. 

seems,  the  legislation  has  eons  farther,  446;  Monnin  ▼.  Beronjon,  61  Ala.  196; 

and  has  conferred  an  exclusive  juris-  Corbett  ▼.  Carroll,  50  Ala.  SI  6;  Chass- 

diction  over  guardians  and  their  ao-  lor  v.  Chanslor's  Trustees,  11  Bash,  663; 

counts  upon  these  probate  tribunals.  Tanner  v.  Skinner,  11  Bush,  120;  Wood 

For  cases  illustratms  the  text,  and  v.  Stafford,  60  Miss.  370;   Sledge  v. 

the  fiduciary  duties  o?  guardians,  and  Bonne,    67    Miss.    222;    MoNeiU   v. 

the  Jurisdiction  of  equity  over  them,  Hodges,  83  K.  C.  504;  Lanier  ▼.  Grif- 

see  anie,  §  961,  and  cases  cited.   With  fin,  11  S.  a  665;  Smith  v.  Davis,  49 

respect  to  these  duties  and  this  juris*  Md.  470;  Sagev.  Hammonds,  27Gntt. 

diction,  oommittees  or  guardians  of  651;  ^^ckoff  v.  Holse,  82  N.  J.  £q. 

persons  wm  compotes  menttB  stand  upon  607;    Wickiser  v.  Cook,  86  IlL  68; 

exactly  the  same  footing  as  guardians  Reed  v.  Timmins,   52  Tex.  84;  Hoyt 

of  infant  wards.    The  following  recent  v.   Sprague,  103  U.  8.613;  Miconv. 

eases  areezamples  of  the  mode  in  which  Lamar,    17  Blatchf.   378;   Bourne  v. 

the  jurisdiction  is  exercised:  Fiduciary  Maybin,  3  Woods,  724;  In  n  Dean, 

aaents:    Thornton    v.    Thornton,    31  86  M.  Y.  898  (assignee). 
Gratt.  212.     CommUUea  or  guardkau 
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CHAPTER   SECOND. 

ESTATES  AND  INTSRB8TS  OF  MARRIED  WOMEN. 


SECTION  L 

THV  SEPABATB  BSTATB  OF  MARBTin)  WOMBH. 

avaltbh. 

1 1008.  Origin  and  general  natore. 

i  1099.  Statntory  legal  aeparate  etUte  m  the  United  8tatei» 

i  llOOl  How  the  aeparate  estate  ia  created;  tmateea  nol 

i  1101.  The  aame:  By  what  modes  and  instmmentik 

1 1102:  The  same:  What  words  are  sufficient* 

i  1103.  What  propedif  is  included. 

f  1104b  Her  power  of  disposition. 

i  1105.  The  same,  in  As  United  States. 

I I106L  Her  disposition  under  a  power  of  appoinimsatk 

1 1107.  Restraints  npon«antieipation. 

1 1108.  What  words  are  sufficient  to  create  » testralnl^ 
f  1109.  Effect  of  the  restraint 

1 1110.  End  of  the  separate  estate;  its  deTclntion  on  th«  wile's  death. 

11111.  Pin-money. 

81112.    Wife's  paraphernalia. 

8  1118.    Settlement  or  conTsyanoe  hy  the  wife  fat  fraud  of  the  marriage. 


S  1098.  Origin  and  General  Natnre.  —  The  married 
woman's  separate  estate,  as  recognized  by  equity,  and 
independently  of  any  statutory  legislation,  is  merely  & 
particular  instance  of  trusts,  and  the  jurisdiction  of 
equity  over  it  has  been  established  from  a  very  early 
day.^  As  the  wife's  interest  in  the  property  held  to  her 
separate  use  is  wholly  a  creature  of  equity,  the  equitable 
jurisdiction  over  it  is,  of  course,  exclusive.  The  notion 
of  an  equitable  separate  estate  free  from  the  claims  of 
the  husband  was  avowedly  introduced  in  order  to  evado 

>  Pee  Drake  ▼.  Btorr,  2  Freem.  206^    wife's  separate  estate  was  a  weU-set- 
whioh  shows  that  in  A.  D.  1696,  the    tied  doctrine  of  equi^. 
2  IQ.  JUB.— lOt 
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the  harsh  and  unjust  dogmas  of  the  law,  and,  in  direct 
antagonism  to  the  common-law  theory  which  completelj 
merges  the  legal  personality  of  the  wife  in  that  of  her 
husband,  equity  regards  and  treats  the  married  woman, 
with  relation  to  such  separate  property,  in  many  respects 
as  though  she  were  unmarried.'    This  capacity  or  siaius 

*  The  doctrine  that  equity  regards  fallacy.  She,  in  my  opinioii»  ia  re- 
a  married  woman  as  a  /one  «ofe  hat  garded  as  a  feme  tSU  only  aa  regards 
sometimes  been  stated  too  broadly,  property  which,  under  the  tmst^  afa« 
The  trae  meaning  of  the  doctrine,  u  entitled  to  deal  with  as  if  ahe  were 
with  its  limitations  and  restrictions  a/«me  aoU;  bnt  as  regards  property 
and  the  extent  of  its  operation,  has  which  she  is  restrained  &om  anticip 
been  explained  in  recent  Baglish  cases,  pating,  she  is  not,  as  regards  persons 
from  which  I  shall  quote  a  few  pas-  other  than  her  husband,  in  the  poA- 
sages.  The  capacity  of  a  married  tion  of  a  feme  aole.  As  regards  her 
woman  to  act  an  a  feme  eoU  may  em-  husband,  no  doubt  she  is,  as  regszdfl 
brace,  among  other  elements,  a  power  property  settled  to  her  separate  use 
to  make  contracts,  a  power  to  dispose  (whether  there  is  a  restraint  upon  an* 
of  her  property,  and  a  freedom  from  ticipation  or  not),  treated  as  a  /am 
the  control  which  the  common  law  eole;  that  is  to  say,  she,  and  not  her 
gives  to  her  husband.  How  far  these  husband,  is  the  person  who  alone  csa 
elements  are  contained  in  the  equita-  receive  jnd  give  a  discharge  for  the 
ble  conception  of  the  wife*s  condition,  money^H  her  husband  is  abeolntely 
and  whether  with  or  without  limita-  excludflf  but  as  regards  the  ontsids 
tion,  is  the  question  to  be  determined,  world  ifb  is  not  regarded  as  a  femi 
In  the  most  recent  case  of  Pike  ▼.  8oU  in  Aspect  of  property  subject  to 
Fitzgibbou,  L.  R.  17  Ch.  Div.  454,  a  restraint  upon  anticipation.  See 
the  particular  question  was  as  to  the  also  p.  460,  per  James,  L.  J.,  and  pp. 
wife  8  power  of  makins  contracts.  461, 462,  per  Brett,  L.  J.  In  the  yerj 
Cotton,  L.  J.,  said  (p.  463):  "I  think  important  oase  of  Johnson  t,  Galla- 
that  the  ingenious  and  able  argument  gher,  3  De  Gkx,  F.  &  J.  494^  the  psr> 
on  the  part  of  the  plaintiff  has  pro-  ticular  question  was  as  to  the  wue'i 
ceeded  on  one  or  two  fallacies  in  the  power  of  disposition,  connected  with 
use  of  language.  As  I  understand  her  power  of  contracting.  Tomer, 
their  argument  it  is  this,  that  a  court  L.  J.,  said  (p.  609):  "Before  entering 
of  equity  deals  with  a  married  woman  into  the  facts  of  the  case,  it  may  be  as 
who  has  a  separate  estate  as  if  she  well  to  consider  the  nature  and  extent 
were  a  feme  sole.  Now,  is  that  cor-  of  the  rights  and  remedies  of  such 
rect?  First  of  all,  there  is  one  clear  creditors,  as  established  by  the  decis- 
and  absolute  distinction.  Can  a  feme  ions  of  the  courts  of  equity,  or  by  con- 
sole, or  can  a  man,  be  restrained  from  elusions  which  may  fairly  be  drawn 
anticipating,  or  disposing  by  way  of  from  these  decisiona  It  is  to  be  ob- 
anticipation,  of  any  property  to  which  served,  in  the  first  place,  that  the  sepa* 
she  or  he  is  entitled?  No.  A  mar-  rate  estate,  against  which  these  rights 
ried  woman  under  coverture  can;  bat  and  remedies  exist  and  are  to  be  en* 
how  and  why?  Simply  as  regards  forced,  is  the  creature  of  oourta  of 
property  settled  to  her  separate  use,  equity,  and  that  the  riehts  and  rem- 
and because  equity  can  modify  the  edies  themselves,  therefore,  can  exist 
incidents  of  separate  estate,  which  is  and  be  enforoed  in  thoae  conrta  only. 
the  creation  of  equity,  and  thus  the  The  courts  of  law  recognize  in  mar- 
position  of  a  married  woman  having  ried  women  no  separate  existence^  no 
separate  property  differs  materially  power  to  contract,  and«  except  for 
from  that  of  a  feme  sole.  Is  it  true  some  collateral  and  incidental  pur- 
that  she  is  regarded  in  equity  as  a  poses,  no  possession  or  enjoyment  of 
feme,  solet  She  is  regarded  as  a  feme  property  separate  and  apart  from  their 
sole  to  a  certain  extent,  but  not  as  a  iiusDands.  They  deny  to  married  wo- 
fsme  sole  absolutely,  and  there  is  the  men  both  the  power  w  contract  and 


1635  8EPABATB   ESTATE  OF  MARRIED  WOMEN.      §  1098 

of  being  as  though  a  fttM  sole  is,  howeveri  only  partial. 
As  regards  the  husband  and  his  common-law  rights  over 
the  property,  it  is  absolute;  as  regards  third  persons,  and 
her  power  of  disposing  and  contracting,  it  is  never  abso* 
lute,  and  may  be  restricted  to  any  extent  by  the  terms  of 
the  trust  and  of  the  instrument  creating  the  separate 
estate.  It  should  be  carefully  observed  that  a  wife's  trust 
estate  and  her  separate  estate  are  not  synonymous  or 
convertible  terms.  The  separate  estate  of  a  married  wo- 
man  must,  in  contemplation  of  equity,  be  a  trust  estate, 
but  an  estate  held  in  trust  for  her,  in  which  she  is  the 
cestui  que  trust,  is  not  necessarily  a  separate  estate.  The 
peculiar  doctrine  of  the  wife's  **  separate  estate  "  applies 
only  to  such  property  as,  being  in  contemplation  of 
equity  held  in  trust  for  her,  is,  by  the  terms  of  the  con- 
veyance or  agreement,  held  or  agreed  to  be  held  to  her 

the  power  to  enjoy.    Conrti  of  equity^  property,  an'independent  personal  ita- 

on  the  other  hand,  have,  throngn  the  tut,  and  to  make  her  in  equity  a/0fiie«o/«. 

medinm  of  tmeti,  created  for  married  It  ie  of  the  essence  of  tne  separate  use 

women  rights  and  interests  in  prop*  that  the  married  woman  shall  be  inde- 

erty,  both  real  and  personal,  separate  pendent  of  and  free  from  the  control 

from  and  independent  of  their  bus-  and  interference  of  her  husband.  With 

bands.     To  the  extent  of  the  rights  reiipeot  to  separate  property  the  /erne 

«nd  interests  thus  created,  whether  covert  is  by  the  form  of  trust  released 

absolute  or  limited,  a  married  woman  and  freed  from  the  fetters  and  disabil- 

has,   in  courts  of   equity,   power  to  ity  of  coverture,  and  invested  with 

alienate,  to  contract,  and  to  enjoy;  the  rights  and  powers  of  a  person  who 

in  faot,  to  use  the  language  of  all  the  is  ««i  Juris.  •  •  .  •  The  violence  thus 

eases  from  the  earliest  to  the  latest,  done  by  courts  of  equity  to  the  prin- 

ahe  is  considered  in  a  court  of  equity  ciples  and  policy  of  the  common  law 

as  a  feme  sole  in  respect  of  property  as  to  the  tUUue  of  the  wife  during  cov* 

thus  settled  or  secured  to  her  separate  erture  is  very  remarkable,   but  the 

use.    It  is  from  this  position  of  mar-  doctrine  is  established,  and  must  be 

ried  women,  and  from  the  rights  and  consistently    followed    to   its   legiti- 

powers  incident  to  it,  that  the  claims  mate  consequences."    See  also  Picard 

of  creditors  against  separate  estates  of  v.  Hine,  L.  R.  5  Ch.  274,  276,  277; 

married  women  have  arisen."    In  Tay*  Hulme  v.  Tenant,  1  Brown  Ch.  16;  1 

lor  V.  Meads,  4  De  Gez,  J.  &  8.  597,  Lead.  Gas.  £q.,  4th  Am.  ed.,  679,  684, 

603,  604,  Lord  Westbury,  dealing  par-  732;  Owens  v.  Dickenson,  Craig  k  P. 

ticnlarly  with  the  wife's  freedom  from  48;  Field  v.  Sowle,  4  Russ.  112;  Ay- 

the  control  of  her  husband,  and  con-  lettv.  Ashton,  1  Mylne  &  C.  105,  112; 

sequent   power  of   disposition,   said:  Murray  v.  Barlee,  3  Mylne  k  K.  209; 

**  There  is  no  difficulty  as  to  the  prin-  Lady  Arundell  v.  Phipps,  10  Ves.  139; 

ciple.     When  the  courts  of  equity  es-  Nantes  v.  Corrock,  9  Ves.  182,  189; 

tiu>lished  the  doctrine  of  the  separate  Heatley    ▼.    Thomas,    15  Ves.    596; 

use  of  a  married  woman,  and  applied  Grigby  ▼.  Cox,  1  Ves.  8r.  517;  Owen 

it  to  both  real  and  personal  estate,  it  ▼.  Homan,  4  H.  L.  Cas.  997;  MoHenry 

became  necessary  to  give  the  married  ▼.  Davies,  L.  R.  10  Oq.  88, 
woman,  with  respect  to  such  separate 
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separate  use}  The  separate  estate  may  inclade  ererj 
species  of  property,  real  or  person  al,  and  the  trusts  upon 
which  it  is  held  may,  except  when  modified  or  restricted 
hy  statute,  he  of  every  extent  or  variety,  but  must,  of 
course,  be  express.'  In  all  those  states  which  have  made 
the  sweeping  changes  in  the  system  of  trusts,  heretofore 
described,  trusts  of  property  held  to  the  separate  use  of 
married  women  must,  of  course,  conform  to  the  general 
statutory  regulations.' 

§  1099.  .  Statutory  Legal  Separate  Estate.  —  The  sepa- 
rate estate  thus  described  is  wholly  a  creature  of  equity^ 
the  wife's  interest  is  purely  an  equitable  one,  since  the  le» 
gal  title  is  either  vested  in  actual  trustees,  or  is  held  by  the 
husband  in  the  character  of  a  trustee;  and  the  jurisdic- 
tion over  it  is  exclusively  equitable.  Modern  statutes  in 
nearly  all  of  the  states  have  made  most  radical  changes 
in  the  common-law  relations  of  married  women  to  their 
property,  and  have  incidentally  enlarged  the  jurisdiction 
of  equity,  so  far  as  it  is  concerned  with  the  contracts  of 
married  women,  by  extending  it  to  their  legal  separate 
estates  created  by  statute.  These  statutes  do  not,  it  b 
true,  create  any  equitable  estate  in  the  property  of  wives; 
their  efiect  is  to  vest  a  purely  legal  title  in  married  women, 
and  to  free  such  title  from  the  rights,  interests,  and  claims 
which  the  common  law  gave  to  husbands.  But  while  this 
legislation  empowers  married  women  to  acquire  and  hold 
property  separate  and  distinct  from  their  husbands,  and 

'  For  example,  if  land  !•  eonveyed  cited;  Taylor  r.  Meads,  4  Be  Q^t,  J, 
to  A  in  fee,  in  tmst  for  a  married  wo-  &  S.  697,  60i,  605,  per  Lord  West- 
man  and  her  heirs,  or  in  trust  for  a  ^^^T- 

single  woman  and  her  heirs,  and  she        'The  tmst  estate  of  the  wife  may 

afterwards  marries,  thus  creating  an  be  in  fee,  for  life,  or  for  years;  it  may 

ordinary  passive  trust  in  fee,  the  mar-  be  held  upon  a  mere  passiTe  tmst;  or 

ried  woman's  equitable  estate  in  the  it  may  be  held  upon  an  actiTe  trust, 

land  would  not  be  a  '*  separate  estate  ";  where  the  trustee  manages  the  eorjma 

her  husband  would  be  entitled  to  cur-  of  the  property,  and  pays  over  the 

tesy  in  it;  her  power  of  conveying  it  rents,  profits,  and  income  to  the  wife, 
and  the  mode  of  conveying  would  be        '  See  ante,  §§  100.3-1005,  New  York, 

governed   by  the  same  rules  which  Michigan,  Wisconsin,  Minnesota*  CU- 

apply  to  her  legal  estates  in  fee;  her  ifomia,  Dakota.     In  all  these  states  a 

capacity  to  contract  would  not  be  en-  passive  trust  in  land  for  the  separate 

Urged:  See  ante,  §§  989, 990,  and  cases  use  of  a  married  woman  is  fwUoden. 
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while  it  renders  their  title  and  estate  entirely  legal,  and 
dispenses  with  the  necessity  of  trustees,  it  does  not,  in 
most  of  the  states,  entirely  remove  the  common-law  dis- 
abilities of  entering  into  contracts,  nor  clothe  married 
women  with  the  general  capacity  of  making  contracts 
which  are  personally  binding  at  law,  and  enforceable 
against  them  by  legal  actions  and  personal  pecuniary 
judgments.  The  matter  of  married  women^s  contracts, 
and  of  their  enforcement  against  the  property  rather  than 
the  persons  of  wives,  is  therefore  left  exclusively  to  courts 
of  equity,  and  is  governed  by  equitable  doctrines.  The 
jurisdiction  of  equity  in  the  enforcement  of  married 
women's  liabilities  against  their  separate  property  has 
thus  been  enlarged,  since  it  has  been  extended  in  these 
atates  to  all  the  property  which  a  wife  may  now  hold  by 
a  legal  title,  and  is  not  confined  to  such  equitable  estate 
as  is  held  by  trustees  for  her  separate  use.'    In  a  very  few 

^  These  itates  may  be  divided  into  February  28,   1887,  Code  1886,  seoi. 

two  groupa,   the  legislation  of  each  2341-2361,  all  previous  legislation  on 

^rroup    foliowiuff    the   same   general  this  sabjeot  was  repealed.    The  dis- 

type.    By  the  first  type  the  property  tinction    between    *'  equitable  "    and 

<il  a  married  woman  is  declared  to  be  "  statutory  "  estates  is  abolished,  and 

her  separate  property,  free  from  any  all    separate    property    of    married 

interest  or  control  of  her  husband,  and  women  is  of  the  latter  description,  ex- 

not  liable  for  his  debts,  but  the  stat-  oept  such  as  is  conveyed  on  an  active 

ntes  contain  no  provisions  expressly  trust  for  her  benefit.    The  wife  may 

sbuthorixing   her   to  make  contracts,  contract  with  reference  to  her  stata- 

By  the   second   t^e  all  the  wife's  tory  estate  only  in  writing,  and  with 

froperty  is  likewise  declared  to  be  the  assent  of  the  husband  expressed 

er  own  separate  property,  free  from  in  writing;  and  may  alienate  the  same 

«I1  claims  of  her  husband;  she  further-  or  any  interest  therein  only  by  the 

more  possesses  the  sole  power  to  man-  husband's  joining  in  the  alienation  in 

age  it;   may  sell  and  convey  it;  and  the  manner  prescribed  by  law:  Rooney 

may  make  contracts  in  relation  to  it,  ▼.    Michael,   84  Ala.   685;    Knox  ▼. 

Lnt  these  contracts  are  not  declared  Childersburg  Land  Co.,  86  Ala.  180.] 

to  be  personally  binding  on  her  at  Arkanacu:  Dig.    1874,    p.    766,    sees. 

law.     Of  course,  equity  is  not  con«  4193,  4194;  Const.  1874,  art  9,  sec. 

cemed  with    these    statutory  differ-  7;  [Dig.   of   Stats.    1884,   sees.  4624. 

ences  in  the  extent  of  the  wife's  Ugal  4626;  Bundy  v.  Cocke,  128  U.  S.  188.] 

separate  estate,  and  her  legal  powers  Connecticut:  Gen.   Stats.  (Rev.  1876), 

over  it.     Etyiity  is  only  interested  in  p.    186,    sees.    1-4,   6;    [Gren.    Stats, 

this  legislation  so  far  as  the  wife's  con-  1888,    sees.    2790-2794.]      Delaware: 

tracts  relating  to  her  legal  separate  Laws  1874,    pp.  478,   479.      Florida: 

estate  are  enforced  in  equity,  m  the  McClellan's  Dig.  1881,  |).  764,  sees.  1, 

same  manner  as  her  contracts  made  3,  4.     Oeorgia:  Code  1873,  sees.  1764, 

upon  the  faith  of  her  equitable  separate  1766,  1772,  1773,  1783,  6136;  [Const 

estate.   The  states  which  have  adopted  1877,  art  3,  sec.  11.]    Illinois:  Hurd's 

the  two  foregoing  types  of  legislation  Rev.  Stats.  1880,  p.  692,  sees.  6,  7,  9; 

are  as  follows:  Alabama:  Code  1876,  [Rev.  Stats.  1889,  c.  68,  sees.  6,  7,  9.] 

sees.    2706,  2707.     [But    by  statute,  Indiana:  I  Gavin   and    Hord's  Rev. 


S  1100  EQUITY  JUBI8PRUDSNCB«  163S 

*        •  * 

states  the  legislation  has  removed  the  statutory  separate 
estate  of  married  women  entirely  out  of  the  equitable 
jurisdiction,  by  conferring  upon  them  the  power  of  mak- 
ing contracts  in  relation  to  it,  and  by  rendering  these 
contracts  personally  binding  upon  them  at  law,  and 
enforceable  against  them  personally  by  ordinary  legal 
actions,  pecuniary  judgments,  and  executions.^ 

§  11 00.   How  the  Separate  Estate  is  Created — Trustees 
not  Necessary. — Although  the  wife's  separate  estate  is  an 

Stats.  1870,  p.  296,  note  2,  mo.  6;  pp.  take,  hold,  and  dispose  of  propertj, 

874-377;  Acts  of  1876,  p.  178;  Acts  of  real  or  personal,  the  same  as  if  nnmar- 

1879,  p.  160;  Acts  of  1881,   p.   628;  ried.^    Oregon:  Gen.  Laws  1S72,  p. 

[Rer.   Stats.    1888,  sees.  6116-6141.]  663,  sees.  4,  6;  [2  Hill's  Lavs  1887, 

KansoB:  Dassler's  Comp.  Laws  1881,  p.  sees.  2993,  2994;]  Const.,  ait.  15,  sec 

639,  0.  62,  sees.  1,  2.    Ktntueky:  Rer.  6.     Pewngyhania:  2   Brightly's    Pur* 

SUts.  1873,  p.  618,  a  62,  art.  2,  sees,  don's  Dig.,  p.  699,  see.   11;    [ed.  of 

1,  6,  10.     Maint:  Rev.  Stats.  1871,  p.  1888,  tit.  Marriage,  sec  13.]     Rkod€ 

491,  0.   61,  sea   1.    Maryland:  Rer.  hkmd:  Pub.  Stats.  18SS;  p.  422;  scea 

Code  1878,  p.  481,  see.  19;  [1  Pah.  1-7.     TVniMssee.*     Stats.    1871,    sec& 

Gen.  Laws  1888,  art.  46,  sec  1.]    Mob*  2486  a-2486  f;  [Code  1884,  sees.  3346- 

mxdiuHUs:  Gen.   State.    1860,  p.  637,  8361.]    7Vnw.«  Rev.   State.    1S79,  pt 

sees.  1,  8,  5>  Laws  1874,  c  184,  sec.  1;  411,  sees.  2851,  2854;  Const.,  art  16, 

[Pab.  State.  1882,  c.   147,  sees.  1-4,  eeo.  16.     Vermont:  Gen.  Sute.  1862, 

10.]    Michigan:  2  Comp.  Laws  1871,  p.  471,  see.  18;  [Rev.  Laws  1880,  see. 

p.  1477,  sec.  1;  [Howeirs  State.  1882,  2324.     Virginia:  Code  1887,  o.   103.) 

sec.  6296.]    Minnesota:  Stats.  1878,  p.  Wat   Virginia:   Kelly's  Rev.    Stats. 

769,  sees.  1,  2;  [Kelly's  Stats.  1891,  1879,  p.  773,  sees.  1-3;    Const.,  ark 

see.   8865.]    Miawmri:  1  Rev.  Stets.  6,  sec  49.     Wiaeonmn:  2  Rev.  Stats. 

1879,    sees.    3284-3286,    3295,   3296.  1871,  _p.  1195,  sees.  1-3;  [1  Sanborn 

Nebroiha:  Brown's  Comp.  Stets.  1881,  and   Berryman's   Stats.    1S89,    eees. 

p.    343,   c   53,   sees.   1,  2,  4.    New  2340-2342.] 

namptiure:  Gen.  Laws  1878,  p.  434,  ^  Bqnity   oannot^    of    conrse,   deal 

sees.   1,  4,   12.      New  Jertey:  Rev.  with  oases  arising  under  this  legiala- 

1877,  p.  636,  sees.  1-4;  p.  638,  sec  6;  tion.   Oaiifomia:  Civ.  Code,  sees.  158, 

p.  639,  sec  18;  Ibid.,  p.  637,  sec  5  162,  171,  1556.     Colorado:  Gten.  Laws 

(gives  a  married  woman  power  to  con-  1877,  p.  614,  sec  1;  p.  615^  sees.  1-3; 

tract  as  a  single  woman,  enforceable  [Mills^  Steta  1891,  sees.  3007-3021; 

against  her  alone  either  at  law  or  in  Connfcticut:  See  Laws  1877,  c    114; 

equity,  except  that  she  cannot  be  an  Gen.    SUte.    1888,   sees.    2796-2798.} 

accommodation    indoraer,    guarantor,  Dakota:  Rev.  Code  1877,  sees.  78,  79, 

or  snrety;  on  this  section  see  Hinkson  83.     Iowa:  Miller's  Rev.  Code  1880, 

▼.  Williams,  41  N.  J.  L.  35;  Wilson  v.  sees.   2202,   22ia     MiBsismppL-   Rev. 

Herbert,   41   N.  J.   L.   454;  32  Am.  Code    1880,    sec    1167.     Nevada:   I 

Rep.  243).     North  Carolina:  Battle's  Comp.  Laws  1873,  p.  56,  sec  1;  p.  58, 

Rev.  1873,  p.  592,  sec  29;  [Code  1883,  sees.  17,  19;  [Gen.  Stets.  1885,  sees. 

sec.    1837;]    Const.,  art    10,    sec.   6.  499,   515,   517.]     New   Jersey:   Rev. 

Ohio:  I  Rev.  Stets.  1880,  pp.  806-809,  1877,  p.  637,  sec  5.     New  Tort'  Rev. 

sees.   3108,    3112.    [Repealed    March  Stets.  1875,  Banks's  ed.,  p.  159,  art  6; 

19,  1887.     Rev.  Stetc  1890,  sec.  3112:  [Rev.  Stets.,  8th  ed.,  pp.  2600-2606. 

"A  husband  or  wife  may  enter  into  Ohio:  Rev.    Steta.    1890,   sees.    3112; 

any  engagement  or  transaction  with  3114.]     South  Carolina:  Rev.   SteU. 

the  other,  or  with  any  other  person,  1873,  p.  482,  sees.   1-3;  [Rev.  Stets. 

which    either  might    if    unmarried."  1882,  sees.  2035-2037;]  Const,  art  14^ 

Sec  3114:  '*A  married  person  may  sec.  8. 
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equitable  one,  being,  in  conception  of  equity,  a  trust  es- 
tate with  the  legal  and  the  equitable  titles  separated,  and 
although  in  strict  theory  and  in  every  regular  and  for- 
mal settlement  the  legal  title  should  be  conveyed  to  or 
held  by  express  trustees,  yet  it  is  well  settled,  whatever 
doubts  may  have  once  existed,^  that  the  interposition  of 
actual  trustees  is  unnecessary.  If  property  is  in  any 
mode,  by  sufficient  and  apt  words  to  express  the  intention, 
given  directly  to  a  wife,  either  before  or  after  marriage^ 
for  her  sole  and  separate  use,  without  the  intervention 
of  trustees,  equity  will  carry  the  intention  into  effect, 
will  regard  the  property  as  her  separate  estate,  and  will 
protect  it  against  the  claims  of  her  husband  and  of  his 
creditors.  Equity  accomplishes  this  result,  in  the  ab- 
sence of  express  trustees,  by  declaring  and  holding  the 
husband  himself  as  a  trustee,  with  respect  to  such  prop- 
erty, for  his  wife.'    The  rationale  of  this  rule  is  very  clear. 

'  Soma  early  eases  had    intimated  439;  Davis  r.  Davis,  43  Ind.  561 ;  City 

that  trustees  were  necessary:  Harvey  Nat.  Bank  v.  Hamilton,  34  N.  J.  £q. 

▼.  Harvey,  1  P.  Wms.  125,  per  Lord  158;  Barron  v.  Barron,  24  Vt.  375; 

Chancellor  Cowper.  Porter  v.   Bank  of  Rutland,  19  Vt. 

'This  rule  operates  in  the  clearest  410;  Shirley  v.  Shirley,  9  Paige,  363; 

manner  when  a  husband  conveys  or  Bradish  v.  Gibbs,  3  Johns.  Ch.  523, 

a^ees  to  convey  property  directly  to  540;  Firemen's  Ins.  Co.  v.  Bay,  4  Barb. 

bis  wife;  such  a  conveyance  or  a^ee*  407;  Blanohard  v.  Blood,  2  Barb.  352; 

ment  could  be  made  effective  m  no  Varner*s    Appeal,    80    Pa.   St     140; 

other  manner,  since  it  would  be  void  Vance  v.  Nogle,  70  Pa.   St  176,  179; 

at  the  common  law:  [Smith  v.  Seiber*  Shonk  v.  Brown,  61  Pa.  St.  320;  Jami- 

ling,  35  Fed.  Rep.  677.]    As  illustrat*  son  v.  Brady,  6  Serg.  &  R.  466;  9  Am. 

ing  the  general  rule  given  in  the  text,  Dec.   460;  McKennan  v.   Phillips,  6 

•ee  Newlands  ▼.  Paynter,  4  Mylne  &  C.  Whart  571 ;  37  Am.  Dec.  438;  Trenton 

408;  Gardner  ▼.  Gardner,  1  Giff.  126;  Bank  Co.  r.  Woodruff,  2  N.  J.  £q. 

Parker  r.  Brooke,  9Ves.  583;  Rich  ▼.  117;   Steel  ▼.   Steel,  1  Ired.  Eq.  452; 

Cockell,  9  Ves.  369,  375;  Bennet  v.  Ellis  v.  Woods,  9  Rich.  Eq.  19;  Boy. 

Davis,  2  P.  Wms.   316;  Slanning  v.  kin  v.  Ciples,  2  Hill  Eq.  200;  29  Am. 

Style,  3  P.  Wms.  334,  337-339;  Lucas  Dec.  67;  Whitten  v.  Jenkins,  34  Ga. 

▼.Lucas,  1  Atk.  270;  Darley  v.  Darley,  297;  Fears  v.  Brooks,  12  Ga.  195;  Ham- 

S  Atk.  399;  Lee  v.  Prieaux,  3  Brown  ilton  v.  Bishop,  8  Yerg.  33;  29  Am.Dec. 

Ch.  381,  385;  Major  v.  Lansley,  2  Russ.  101 ;  Long's  Adm'r  v.  White's  Adm'ra, 

ft  M.  355;  Woodmenton  v.  Walker,  2  5  J.  J.  Marsh.  226;  Freeman  v.  Free- 

Russ.  &  M.  197;  McMillan  v.  Peacock,  man,  9  Mo.  772;  [Templeton  v.  Brown, 

57  Ala.  127;   Miller  v.  Voss,  62  Ala.  86  Tenn.   50.]    The  husband  is  thns 

122;  Pepper  V.  Lee,  53  Ala.  33;  Crooks  bound  if  the  property  has   been  set- 

▼.  Crooks.  34  Ohio  St.  610;  Pribble  v.  tied  or  given  to  the  wife's  separate 

HaU,  13  Bush,  61;  Thomas  v.  Hark-  use  before  marriage,  unless  such  gift  to 

ness,  13  Bush,  23;  Jones  v.  Clifton,  her  separate  use  has  been  destroyed 

101  U.  S.  225;  Payne  V.  Twy man,  68  by  a     marriage     settlement:     Ibid.; 

Ma  339;  Loomis  v.  Brush,  86  Mich.  Tullett  v.    Armstrong,  4  Mylne  &  C. 

40;  Holthans  ▼•  Hornbostle,  60  Mo.  377;  In  re  Gaffee,  1  Macn  &  G.  541;  and 
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By  the  equitable  conception,  in  order  to  the  existence  of 
a  trust,  there  must  be  a  separation  of  the  legal  and  equi- 
table titles.     Although   property  is  given  directly  to  a 
married  woman  in  such  a  way  that  she  would  hold  the 
perfect  legal  title  if  she  were  single,  still,  by  the  operation 
of  common-law  doctrines,  the  husband,  by  virtue  of  the 
marriage,  becomes  himself  vested  with  the  legal  estate  in 
such  property,  either  absolutely  or  for  his  life.     Equitj 
does  not  abrogate  this  common-law  doctrine,  nor  deny 
the  legal  title  acquired   by  the  husband;  on   the  con- 
trary, it  admits  his  legal  Htte^  but  declares  that  he  shall 
hold  it  as  a  trustee  for  his  wife,  —  impresses  a  trust 
upon  it  in  her  favor.    In  this  manner  equity  effects  a 
separation  of  the  titles,  although  there  are  no  words  ex- 
pressly creating  a  trust,  or  expressly  vesting  the  legal  title 
in  a  trustee. 

§  1101.  The  Same.  By  What  Modes  and  Instruments. 
—  The  wife's  separate  estate  may  include  any  species  of 
property,  and  may  be  created  by  any  of  the  following 
modes  or  instruments:  1.  By  a  written  antenuptial  agree- 
ment with  her  intended  husband,  or  marriage  settlement, 
which  may  embrace  her  own  property,  or  that  of  her  in- 
tended husband,  or  that  of  third  persons,  and  may  cov^ 
nant  to  bring  in  after-acquired  property  of  either  herself 
or  her  husband.  2.  By  a  post-nuptial  agreement  with  her 
husband,  under  certain  circumstances.  3.  By  gifts  from 
her  husband  during  coverture,  if  made  absolutely,  and 
not  intended  as  mere  paraphernalia,  or  to  be  used  merely 
as  ornaments.  The  two  latter  modes  are,  however,  so  far 
subject  to  the  rights  of  the  husband's  creditors,  that  if 
made  with  intent  to  hinder,  delay,  or  defraud  such  credi- 
tors, they  would  be  void.  4.  By  gifts  from  strangers  made 
directly  to  the  wife  during  coverture.  6.  By  conveyance, 
devise,  or  bequest  of  property  expressly  limited  to  her 

interference  by  him,  or  perions  claim-  ▼.  Paynter,  4  Mylne  k  C  408;  Greea 
ing  under  or  through  him,  may  be  ▼.  Green,  6  Hare,  400,  note;  Allea  t« 
restrained  by  injunction:    Kewlanda    Walker,  L.  H.  6  Ex.  1S7. 
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separate  use,  made  to  her  directly,  either  before  or  during 
coverture.* 

^  Antenupiial  agreemenU  and  mat'  Rep.65;  Jones t.  Clifton,  101  U.S. 225; 

rioffe  MeUiementM.  ^  A  mere  Terbal  uite«  Blakeslee  ▼.  Mobile  Life  Ins.  Co.,  67 

nnptial  agreement  is  not  binding,  and  Ala.  205;  Balby  ▼•  Godwin,  2  Del.  Ch. 

a  settlement  made  after  marriage  in  61;  Perkins  ▼.  Perkins,  1  Tenn.  Ch. 

oonformity  with  it  would  be  volnntary,  637;  [Moore  ▼.  Page,  111  U.  S.  117; 

and  liable  to  be  impeached  by  the  Smith  ▼.  Bradford,  76  Va.  768;  San« 

husband's  creditors:  Warden  ▼.  Jones,  fordr.  Finkle,  112111.  H6.] 
2  De  Gex  ft  J.  76,  84;  Spargeon  v.  Col-       AhaohOe  gifU  from  the  kuthand.  — 

lier,  1  Eden,  66,  61;  still,  if  such  agree*  These  may  be  oonyeyanoes  of  land 

ment  is  acted  npon  by  the  property  from   the    husband   directly   to   the 

bein^;  Toluntarily  placed   nnder  the  wife,  which  would  be  nullities  by  the 

dommion  of  trustees,  and  treated  as  common  law,  or  gifts  of  personalty; 

separate  property,  it  may  be  effectual,  or  they  may  be  in  the  form  of  dedara- 

at  least  as  against  the  husband:  See  tions  of  trust  by  the  husband,  or  his 

Simmons  ▼.   Simmons,  6  Hare,  352,  assent   that   the   earnines   or   other 

869.    As  to  tiie  effect  of  a  covenant  property  of  the  wife  shall  be  regarded 

to  bring  in  and  settle  after-aoq[uired  as  her  separate  estate,  which  assent 

froperty,  see  Smith  ▼.  Lucas,  jL  R.  would  be  equivalent  to  a  declaration 

8  Ch.  Div.  631;  Dawes  ▼.  Tredwell^  of  trust    The  evidence  of  snoh  assent 

L.  R.  18  Ch«  Div.  354;  Kane  ▼.  Kane,  or  declaration  must  be  clear,  unequiv- 

L.  R.  16  Ch.  Div.  207;  Ex  parte  Bol*  ocal,    and    convincing:    Graham    v. 

land,  L.  R.  17  Eq.   116;  Campbell  ▼.  Londonderry,  8  Atk.  393;  Mews  v. 

Bainbridge,  L.  R.   6  Eq.  269;  In  re  Mews,  16  Beav.  629;  Grant  v.  Grant; 

Edwards,  L.  R.  9  Ch.  97;  In  re  Jones's  34  Beav.  623;  Byam  v.  Byam,  19  Beav. 

Will,  L.  R.   2  Ch.    Div.   362;  In  re  68;  Rycroft  v.  Christy,  3  Beav.  238; 

Campbell's  Policies^  L.  R.  6  Ch.  Div.  McLean  v.  Longlands,  6  Ves.  71;  Rich 

686.     The  following   oases  illustrate  v.  Cockell,  9  Ves.  369;  Hoyes  v.  Kin- 

the    text:   Tnllett  v.   Armstrong,    1  dersley,  2  Smale  &  G.  196,  197;  Lloyd 

Beav.  1,  21;  4  Mylne  k  C.  377;  la  re  v.  Pughe,  K  R.  14  Eq.  241;  L.  R.  8 

Gaffee,  1  Macn.  &  G.  641;  Hastie  v.  Ch.  88;  Marshal  v.  Cfmtwell,  L,  R. 

Hastie,  L.  R.  2  Ch.  Div.  304  (agree.  20  Eq.  328;  Ashworth  v.  Ontram,  L.  R. 

ment  to  settle);  Viret  v.  Viret,  L.  R.  6  Ch.  Div.  923;  In  re  Eykyn's  Trusts, 

17  Ch.  Div.  .366,  note(the same);  Coat-  L.  R.  6  Ch.  Div.  116;  Parker  v.  Lech- 

ney  r.  Hopkins*  14  W.  Va.  338;  Rad-  mere,  K  R.  12  Ch.  Div.  256;  Linker 

ford  T.  Carwile,  13  W.  Va.  672;  Bank  r.  Linker,  32  N.  J.  Eq.  174;  McMillan 

of  Greensboro*  v.  Chambers,  30  Gratt.  ▼.  Peacock,  67  Ala.  127;  Helmetag  ▼. 

202;    32  Am.   Rep.   661;  Herring  v.  Frank,  61  Ala.  67;  Crooks  v.  Crooks, 

Wickham,  29  Gratt  628;  26  Am.  Rep.  34  Ohio  St.  610;  Loomis  ▼.  Brush,  36 

405;  Brown  v.  Foots,  2  Tenn.  Ch.  255;  Mich.  40;  Majors  v.  Everton,  89  HL 

Reynolds  v.  Brandon^  3  Heisk.  693;  66;  31  Am.  Rep.  65;  Thomas  v.  Hark- 

Head  v.  Temple,  4  Heisk.  34;  Wallace  ness,  13  Bush,  23;  Irvine  v.  Greever, 

▼.  Wallace,  82  111.  630;  Tucker*s  Ap-  32  Gratt.  411;  [Chadbourne  v.  Gilman, 

rl,  75  Pa.  St.  354;  Hardy  v.  Holly,  64  N.  H.  353  (mortgage  of  land  by 
N.  C.  661;  Caulk  ▼.  Fox,  13  Fla.  husband  to  wife);  Marshall  v.  Jaquith. 
148;  [Clay  v.  Walter,  79  Va.  92.]  134  Mass.  138;  Thompson  v.  Allen,  103 
Poet-^wpfial  agreemenU  and  hUU"  Pa.  Qt,  44;  49  Am.  Rep.  116;  Dugger's 
mente.  ^  The  question  in  most  cases  is.  Children  v.  Dugeer,  84  Va.  130,  144; 
whetiier  they  are  valid  as  against  Richardson  v.  Hutchins,  68  Tex.  81; 
creditors  of  the  husband:  [See  §  973;]  Templeton  v.  Brown,  86  Tenn.  50; 
Warden  v.  Jones,  2  De  Gex  ft  J.  76,  Kellogg  v.  Hale,  108  111.  164;  Cum- 
84;  Pride  v.  Babb,  L.  R  7  Ch.  64;  mings  v.  Friedman,  65  Wis.  183;  56 
Payne  v.  Hutoheson,  32  Gratt  812;  Am.  Rep.  628;  Botts  v.  Gooch,  97  Mo. 
Dukes  V.  Spangler,  35  Ohio  St.  119;  88;  10  Am.  St  Rep.  286;  Miller  v. 
Spronl  T.  Atchison  Nat'  Bank,  22  Miller,  17  Or.  423.]  Assent  to  use  of 
Kan.  336  (a  verbal  post-nuptial  agree-  earnings,  etc. :  McCampbell  v.  Mo- 
ment executed  by  a  conveyance);  Campbell,  2  Lea,  661;  31  Am.  Rep. 
Majors  v.  Everton,  89  HL  66;  31  Am.  623;  Fribble  v.  Hall,  13  Bush,  61 ;  Jones 
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§1102.  The  Same:  What  Words  are  Sufficient.  —  No 
particular  form  of  words  is  necessary  in  order  to  vest 
property  in  a  married  woman  for  her  separate  use^  and  to 
thus  create  a  separate  estate.  The  intention  to  do  so,  al- 
though not  expressed  in  terms,  may  he  inferred  from  the 
nature  of  the  provisos  annexed  to  the  gift.  The  intention, 
however,  must  be  clear  and  unequivocal,  not  merely  to 
confer  the  use  upon  the  wife  for  her  benefit,  biU  also  to 
exclude  tJie  husband.  The  doctrine  was  very  concisely  and 
accurately  stated  by  Vice-chancellor  Malins  in  a  recent 
case:  "There  must  be,  in  a  will,  or  in  any  other  instru- 
ment, an  intention  shown  that  the  wife  shall  take  and  that 
t?ie  husband  shaU  not"  ^    The  decisions  upon  particular  ex- 

V.  Rttd,  12  W.  Va.  850;  29  Am.  Rep.  Gray  r.  Robb,  4  Heisk.  74;  Backalew 

406;    Haden  r.    Ivey,   61    Ala.   381;  ▼.  Blanton,  7  Gold.  214;  Robertson  t. 

Monnger  r.  Duke,  63  Oa.  277;  Wood«  WUbnrn,    1    Lea»    633;  Morrbon  v. 

ford  ▼.  Stephens,  61  Mo.  443;  Brook-  Thistle,    67    Mo.    696;    Metropolitaii 

Tille  Nat  Bank  v.  Samble,  76  Ind.  Bank  r.  Taylor,  63  Mo.  444;  Mussoa 

196;  Syracuse  etc  Co.  t.  Wing,  86  ▼.  Trigg,  61  Miss.  172;  Proat  t.  Roby, 

N.  Y.  421  ;CanipbelW.  Bowles's  AdmV,  16  WaU.  471.     As  to  effect  of  demr- 

30  Qratt.  662  (no  assent);  ElidweU  ▼.  tion  by  the  husband,  independently 

Kirkpatrick,    70    Ma    214    (ditto);  of  statute,  see  Cecil  t.  Jnzoo,  1  Atk. 

[BaUey  t.  Gardner,  31  W.  Va.  94;  13  27a 

Am.   St.   Rep.   847  (land   purchased        >  In  re  Peacock's  Trusts,  L.  R.  10 

with  her  earnings  subjected  to  pay-  Ch.    Div.    490,    496,   496;    Bland  v. 

ment  of  husband's  debts);  Roberts  y.  Dawes,  L.  R.  17  Ch.  Dit.  794^  797;  to 

Walker,  101  Mo.  697.]  the  same  effect,  see  Stanton  ▼.  Hall,  2 

OtfU  /rem  third  pertonn:    Graham  Rnss.  &  M.  176,  180;  Darley  t.  Darlej, 

T.  Londonderry,  3  Atk.  393;  Steed-  3  Atk.  399;  Moore  v.  Morris,  4  Drew, 

man  ▼.  Poole,  6  Hare,  193;  Haden  v.  33,  37;  Massy  v.  Rowen.  JL  R.  4  H.  L 

Ivey,  61  Ala.  381;  Holthaus  r.  Horn-  288,    301;   Tyler  v.    Lake,   2   Russ. 

bostle,  60  Mo.  439.  &  M.  183,  188;  Massey  ▼.  Parker,  2 

LknUaUont   to    her  aeparaie  tue.  —  Mylne  &  K.  174,  181;  Prout  r.  Roby, 

These  may  be  by  oonveyance  or  hj  16  Wall.  471;  Woodv.  Polk,  12  Heisk. 

will,  —  devises  or  legacies, — made  di-  220;  Buck  ▼.  Wroten,  24  Gratt.  250; 

rectly  to  her,  or  to  trustees  for  her,  Woodford  ▼.  Stephens,  61  Ma  443; 

while  she  is  single  or  during  the  cover-  Charles  ▼.  Coker,  2  S.  C  122.    The 

ture:    (Moulder  v.  Camm,  1  Do  Gez,  place  of  the  words  is  immaterial;  tbey 

F.  &  J.  146;  In  re  Benton,  L.  R.  19  need  not  be  in  the  granting  clause  ncir 

Ch.  Div.  277;  Bland  v,  Dawes,  L.  R.  in  the  habendum;  the  intent  governs: 

17  Ch.  Div.  794;  Humphrey  v.  Hum-  Morrison  v.  Thistle,  67  Ma  696;  com- 

phrey,    1    Sim.,  N.   S.,  536    (gift  of  pare  Lippinoott  v.  Mitchell,  94  U.  S. 

income);  Gumey  ▼.  Goggs,  25  Beav.  767.    In  X^ix  v.  Bradley,  6  Rich.  £q.  43^ 

334  (ditto);    Troutbeck  ▼.   Boughey,  48,  the  cases  in  which  a  separate  estste 

L.  R.  2  £q.  634  (ditto);  Radford  v.  has  been  created  were  classified  ss  fol- 

Willis,    K    R.   7   Ch.   7;    Austin  v.  lows:  1.    Where  the  technical  words 

Austin,  L.  R.  4  Ch.  Div.  233;  Miller  "sole  and  separate  use,**  or  equivalent 

V.   Voss,   62  Ala.    122;   Robinson  ▼,  words,  are  nsed;  2.  Where  the  husbsnd's 

O'Neal,    66    Ala.     541;   Sprague   ▼.  rightsare  expressly  excluded;  3.  Where 

Shields,  61  Ala.  428;  Pepper  v.  Lee,  the  wife  is  empowered  to  do  acta  con- 

63  Ala.  33;  Short  v.  Battle,  62  Ala.  corning  the  estate,  inconsistent  with 

456;  Grain  v.  Shipman,  46  Conn.  672;  the  disabilities  of  coverture.  S<ie  also 
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pressions  are  very  numerousy  and  somewhat  conflicting. 
Prom  a  comparison  of  tl\e  cases  it  would  seem  that  the 
American  courts  have  been  more  liberal  than  the  Eng- 
lish in  giving  effect  to  language.  I  have  placed  in  the 
foot-note  some  examples  of  words  held  to  be  sufficient, 
and  of  those  held  to  be  insufficient.^ 

Bnllook  T.  Mensiea,  4  Yes.  798;  Bar-  49  Conn.  62;  Boke  ▼.  Bake,  81  Ky. 

row  r.  Barrow,  18  Beav.  529;  Black*  308;  Noland  ▼.  Chambers,  84  Ky.  616; 

low  V.  Laws,  2  Hare,  40,  49;  Kadford  4  Am.  St  Rep.  210;  Turner  v.  Shaw» 

T.  Willie,  L.  R.  7  Ch.  7;  Austin  ▼•  96  Mo.  22;  9  Am.  St.  Rep.  319.] 

Austin,  ll  R.  4  Ch.  Div.  233;  Night-  >  iScjprestibfM  held  suj^dent  to  crtaU  a 

ingale  r.  Hidden,  7  R.  L  115;  Jarvis  separtUe  estate.  —It  will  be  seen  that 

T.  Frentice,  19  Conn.  272;  Stoart  v,  some  of  the  earlier  English  decisions 

Kissam,  2  Barb.  493;  Snyder  v.  Sny*  upon  the  words  "sole  use*'  have  been 

der,  10  Pa.  St.  428;  Tritt's  Adm'r  ▼.  overruled.     For  her  "  sole  use  and  die* 

Colweirs  Adm'r,  31  Pa.  St.  228;  Clev-  posal":  Bland  v.  Dawes,  L.  R.  17  Ch. 

enstine's  Appeal,  15  Pa.  St  495,  499;  Div.  794;   <*sole  benefit":  Green  y. 

Crw  ▼.  Watt,  8  Watts,  498;  Bvaus  Britten,  1  De  Gex,  J.  ft  S.  649;  "for 

▼.  ^orr,  4  Rawle,  66;  Tnrton  v.  Tur-  her  own  sole  use  and  benefit  abso- 

ton,  6  Md.  876;  Brandt  ▼.  Mickle,  28  lutely '*:  In  r«  Tarsey's  Trust,  L.  R. 

Md.  436;  Carroll  y.  Lee,  8  Gill  ft  J.  I  Eq,  561;  "sole  use":  Adamson  y. 

604;  22  Am.  Dec  860;  Nixon  v.  Rose,  Armitage,  19  Ves.  416  (overruled:  See 

12  Gratt.  426;   Lewis  y.   Adams,   6  Mass]^  v.  Rowen,  ^^ra);  "for  her  own 

Leigh,  320;  West  y.  West's  Ex'rs,  8  use,   independent  of    her  husband"; 

Rand.  873, 378;  Goodmm  y.  Goodrum,  Wagstafie  v.  Smith,  9  Ves.  520;  "  for 

8  Ired.  Eq.  318;  Heathman  v.  Hall,  3  her  own  use  and  benefit,  independent 

Ired.  Eq.  414;  Davis  v.  Cain*s  Ex'r,  1  of  any  other  person ":    Margetts  v. 

Ired.  Eq.  304;  Rudisell  v.  Watson,  2  Barringer,  7  Sim.  482;  see  Glover  y. 

Dey.  Eq.  430;  Ellis  v.  Woods,  9  Rich.  Hall,  16  Sim.  568;  "for  her  own  use 

Eq.  19;  Martin  v.  Bell,  9  Rich.  Eq.  42;  and  at  her  own  disposal ":  Pritchard  v. 

70  Am.  Dec  200;  Tennant  v.  ExY  of  Ames,  Turn,  ft  R.  222;  "  for  her  own 

Stoney,  1  Rich.  Eq.  222;  41  Am.  Deo.  sole  use,  benefit,  and  disposition  ":  Ex 

213;  Ballard  v.  Taylor,  4  Desaus.  Kq.  parte  Ray,  1  Madd.  199;  Lindsell  v. 

650;  Williams  y.  Avery,  38  Ala.  115;  Thacker,  12  Sim.  178;  Hobson  v.  Fer- 

Osley  y.  Ikelheimer,  26  Ala.  332;  Cuth-  raby,  2  ColL  C.  C.  412;  "  her  receipt  to 

bert  v.  Wolfe,  19  Ala.  373;  Brown  v.  be  a  sufficient  discharge  to  the  execu- 

Johnson,  17  Ala.  232;  Hale  v.  Stone,  14  tors":  Lee  v.  Prieaux,  3  Broiit'n  Ch. 

Ala.  803;  Cook  v.  Kennerly,  12  Ala.  381;  Cooper  v.  Wells,  11  Jur.,  N.  S., 

42;  Newman  v.  James,  12  Ala.  29;  928;  "to  enjoy  the  profite":  Tyrrell  v. 

Williams  v.  Claiborne,  7  Smedes  ft  M.  Hope,  2  Atk.  558,  561;  "to  be  at  her 

488;  Warren  y.  Haley,  1  Smedes  ft  M.  disposal,  to  do  therevrith  as  she  should 

Ch.  647;  Coatnev  v.  Hopkins,  14  W.  think  fit":  Kirk  v.  Paulin,  7  Vin.  Abr. 

Va.  838;  Griffith  s  Adm'r  v.  Griffith,  6  95,  pi.  43;  "according  to  her  appoint- 

B.  Mon.  113;  Bridges  v.  Wood.  4  Dana,  ment,  whether  covert  or  sole  ":  Lumb 

610;  Hamilton  v.  Bishop,  8  Yerg.  33;  v.  Milnes,  5  Ves.  517;  "solely  and  en- 

29  Am.  Dec  101;  Somers  v.  Craig,  9  tirely  for  her  own  use  and  benefit  dur* 

Humph.  467;  Beaufort  v.    Collier,  6  ins  her  life ":  Inglefield  v.  Coghlan,  2 

Humph.  487;  44  Am.  Dec  321 ;  Wood-  Coll.  C.  C..247;  "  to  be  delivered  to  her 

rum    v.   Kirkpatrick,  2    Swan,   218;  when  she  should  demand  it":  Dixon 

Eaves  v.  Gillespie,  1  Swan,  128;  Hous-  v.  Olmius,  2  Cox,  414;  "to  her  abso- 

ton  y.  Embry,  1  Sneed,  480;  Garden-  lutely.  if  livinff  apart  from  her  hus- 

hire  y.  Hinds,  1  Head,  402;  Burnley  band   :  SheweU   v.   Dwarris,   Johns. 

y.  Thomas,  63  Mo.  390,  392;  Boal  v.  172;  for  her  "sole  and  separate  use": 

Morgner,  46  Mo.  48;  Clark  v.  Maguire,  Parker  v.  Brooke,  9  Ves.  583;  for  her 

16  Mo.  302;  Roane  v.  Rives,  15  Ark.  "sole  and  proper  use,  benefit,  and  be« 

328,330;  Hnlm^  v.  Tenant,  1  Brown  hoof":  Miller  v.   Voss,  62  Ala.   122; 

Ch.  16;  1  Lead.  Cas.  £q.,  4th  Am.  ed.,  "sole  and  separate  ase":  Robinson  v. 

679,  709-713»  732-734;  [VaU  y.  Vail,  O'Neal,  56  Ala.  541;  to  a  trustee  "  for 
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§  1103.  What  Property  is  Included.  —  Properly  of  any 
kind,  real  or  personal,  and  any  interest  therein,  may  be 
conveyed,  settled,  or  held  to  the  wife's  separate  use.  Her 
equitable  separate  estate  may  therefore  include  estates 
in  fee  in  land,  in  possession  or  reversion,  life  estates, 
estates  for  years,  things  in  action,  securities,  specific 
chattels,  or  money .^    Where  a  wife  has  a  separate  estate, 

her   QM   and   behoof":    Spragne    t.  maintenance  of  henelf  and  ehildmi": 

Shields,  61  Ala.  428;  to  a  trtutee  "for  Wardle  t.  Claxton,  9  Sim.  624;  ''to 

the  sole  nee  and  benefit  of  my  wife  her  use":  Jaeobe  ▼.  Amyatt^  1  Madd. 

daring  her  natural  life*':  Blakeslee  t.  376,  note;  "for  her  own  nee":  Wills 

MobUe  Life  Ins.  Co.,  67  Ala.  205;  "to  t.  Sayers,  4  Madd.  409;  "for  her 


her  own  separate  use,  benefit,  and  be-  nse  and  benefit ":  Roberts  t.  Spicer^  6 

hoof  ":  Pepper  t.  Lee,  53  Ala.  33;  to  her  Madd.  491 ;  "  to  her  own  nse  ana  bene- 

"  absolutely,  and  in  her  own  rights"  to  fit":  Kensington  t.  DoUond,  8  Mylne 

have  and  to  hold,  etc.,  "for  her  own,  ft  K.  184;  "to  her  own  nse  **:  J<»hnes 

separate,  and  abeolute  nse  and  behoof  ▼.  Lockhart,  3  Brown  Ohu  3S3^  note; 

foreyer **:  Short  v.  Battle,  52  Ala.  456;  "only  for  her":  Spirett  t.  Willowy 

"for  the  sole,  separate,  and  exclusive  11  Jur.,  N.  S.,  70;  "for  her  and  their 

vse,  benefit,  and  behoof":  Metropoli*  own  soleandabaolnte  nse  and  benefit": 

tan  Bank  v.  Taylor,  53  Mo.  444;  to  Lewis  v.  Mathews,  L.  Bi^  2  Eq.  177;  a 

her  "sole  aid  and  behoof":  Gray  t.  devise,  wUhout  truUeea,  to  a  wooao, 

Robb,  4  Heisk.  74;  conveyance  to  a  *'forher  sole  use  and  benefit":  Gilbert 

trustee,  on  trust,  to  pay  the  income  to  t.  Lewis,  1  De  Gex,  J.  &  S.  8S;  the 

a  wife  "  for  and  during  the  joint  lives  precise  meaning  of  "  sole  "  wsa  dister- 

of  her  and  her  husband,  taking  her  re-  mined  by  the  house  of  lords  in  Msssy 

ceipt  therefor ":  Charles  ▼.  Uoker,  2  ▼.  B.owen,  L.  Bb  4  H.  I*  288,  in  whieh 

8.  C.  122;  bequest  to  a  dauffhtor,  "  and  it  was  held  (approving  of  Lord  Wesi- 

to  no  other  person,"  and  providing  bury's  decision  in  Gubert  t.  Lewis) 

that  "  her  receipt  for  the  same  shall  be  that  the  words,  per  m,  have  no  fixed, 

conclusive  evidence  of  its  payment":  technical  meaning,  like  the  word  "e^ps- 

Brookville  Nat.  Bank  v.  Kimble,  76  rate,"  though  from  the  context  it  migkt 

Ind.  195;  convej^ance,  in  trust,  "  for  be  so  oonstrued;  words  vesting  the  Ise 

nse  of  his  wife  as  if  she  never  had  been  in  the  wife,  but  eontainins  no  provinon 

married":   Garland   v.  Pamplin,    32  excluding  the  husband:  Fanl  v.  Leav- 

Gratt.305;  " solely  for  her  own  use ":  itt,  53  Mo.  595;   "for  her  nse  sad 

Jamison  v.  Brady,  6  Serg.  &  R.  466;  9  benefit ":  Fears  v.  Brooks,  12  Ga.  195, 

Am.  Dec.  460;  "for  the  use,  mainte-  198;  "but  the  said  gift  to  extend  to 

nance,  and  support  of":  Good  v.  Har*  no  other  person  ":  Ashoraft  v.  Little^ 

ris,  2  Ired.  £q.  630;  "to  be  paid  to  4  Ired.  £q.  236;  as  to  the  effect  of  a 

her  when  she  is  divorced  from  her  bus-  clause  that  the  property  '*i8  not  to  be 

band  or  voluntarily  withdraws  from  liable  for  her  husband's  debts, "oiMBre^ 

him":  Perry  v.  BoQeau,  10  Serff.  &  R.  see  Lewis  v.  Elrod,  38  Ala.  17;  GiUes- 

208;  "for  her  sole  use,  benefit,  and  pie's  Adm*r  v.  Burleson,  28  Ala.  551; 

behoof ":  Williman  v.  Holmes,  4  Rich.  Young  ▼.  Yonng,  3  Jones  Eq.  216; 

Eq.  475,  479.  Martin  v.  Bell,  9  Rich.  Eq.  42;  70  Am. 

^hepressions  held  insuMcieni  to  create  Dec.  200.     For  further  iUnstrations  of 

a  separate  estate.  —  "Into  their  own  the  effect  of  particular  expressions.  Me 

proper  and  respective  hands,  to  and  the  cases  cited  in  the  last  preceding 

tor  their  own  use  and  benefit":  Tyler  note. 

V.  Lake,  2  Russ.  &  M.  183;  "for  and        '  As  to  property  to  be  acquired  im 

under  their  sole  control ":  Massey  v.  future  embraced  in  the  covenanti  of  a 

Parker,  2  Mylne  &  R.  174;  "to  pay  settlement,  see  Forstor  v.  Daviea^ 4 De 

to  a  married  woman  and  her  assigns ' :  Gex,  F.  &  J.  133;  Smith  v.  Lacsa,  L 

Lumb  V.  Milnes,  5  Yes.  517;  to  trus-  R.  18  Ch.  Div.  531;  Dawee  v.  Trad* 

toes,  in  trust,  to  pay  income  to  a  wife  well,  L  R.  18  Gh.  Div.  354;  Kane  ?• 

"  to  be  applied  by  her  to  and  for  the  Kane,  L.  R.  16  Ch.  Div.  207« 
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^he  rent8|  incomei  and  profits  thereof  are,  of  coarse,  her 
separate  property;  and  if  the  savings  of  such  income  are 
invested  by  her,  the  investment  so  made  will  also  be  her 
separate  property.^  In  general,  when  land  or  other  prop- 
erty is  purchased  by  or  on  behalf  of  the  wife  with  pro- 
ceeds of  her  separate  estate  it  becomes  impressed  with 
the  same  character.*  The  wife's  earnings  may  also,  by 
the  assent  of  her  husband,  be  her  separate  property.* 
While  equity  thus  provides  a  separate  property  for  a  wife 
free  from  the  control  of  her  husband,  still,  she  may  so 
deal  with  it  that  it  will  lose  that  character.  If  the  wife, 
acting  without  any  undue  influence,  expressly  authorize 
or  tacitly  permit  her  husband  to  receive  the  income  of 
her  separate  property  and  apply  it  to  his  own  uses  and 
purposes,  or  to  receive  it  and  apply  it  for  the  benefit  of 
the  family,  it  will  thereby  cease  to  be  her  separate  prop- 
erty and  become  his;  she  can  never  recall  it,  nor  claim 
any  reimbursement.* 

>GhMr«v.  Knight,  2  Vera.  535;  Gage  T.    Kidwell  t.  Kirkpatrick,  70  Mo.  2U; 
',  2  Brown  Pari.  C.  4;  Kewlands  ▼.    and  see  oaaes  oited  nnder  the  last  pre< 


Faynter,  4  Mylneft  C.  408;  Hamphery  ceding  paragraph  [and  nnder  S  1101]. 

T.  Richards,  2  Jnr.,  N.  8.,  432;  Barrack  *  Powell  ▼.  Hankey.  2  P.  V^ms.  82; 

T.  McCnlloch,  3  Kay  &  J.  110;  Brooke  Milnes  ▼.  Bask,  2  Ves.  488;  Gaton  t. 

T.  Brooke,  25  BeaT.  342;  Mngeeridge  Rideout^  1  Macn.  &  G.  599,  601,  503; 

T.  Stanton,  1  De  Gex,  F.  &  J.  107;  Rowley  ▼.  Unwin,  2  Kay  &  J.  138, 

Askew  ▼.  Rooth,  L.  R.  17  Ea.  426;  142;  Gardner  v.  Gardner,  1  Gifll  126; 

bat  see  Qrdway  t.  Brighl^  7  Ueiak.  Payne  v.  Little,  26  Bear.  1;  Sqaire  v. 

681.  Dean,  4  Brown  Oh.   326;  Parkes  T. 

s  Jnstis  T.  English,  80  Gratt  566;  White,  11  Ves.  209,  225;  Dalbiao  t. 

City  Nat.  Bank  v.  Hamilton.  34  N.  J.  Dalbiao,  16  Yes.  116,  126;  Beresford 

Eq.  158;  Beals*s  Ex'r  ▼.  Storm,  26  K.  ▼.  Archbishop  of  Armagh,  13  Sim.  643; 

J.  E^.  Sr72  (proceeds  of  a  sale  of  her  Howard    v.    Digby,  8  Bligh,  N.  S., 

contingent  dower);  bnt  it  mnst  clearly  224;    2  Clark  &  F.   634;    Green    ▼. 

appear  that  the  purchase  was  actually  Carlill,  L.  R.  4  Ch.  Div.  882  (separate 

made  with  the  proceeds  of  her  sepa-  property  not  ffiven  up);  Coleman  ▼. 

rate  estate:  Joyce  t.  Haines,  33  K.  J.  Semmes,   56  Miss.   321 ;    Kidwell  t. 

Eq.  99;  and  where  the  husband  was  Kirkpatrick,  70  Mo.  214;  Dunn  v.  Sar- 

permitted    to  receive  the  income  or  gent,  101  Mass.  336;  Meth.  Epis.  Ch. 

proceeds  of  his  wife's  separate  prop*  ▼.   Jaqnes,  3  Johns.   Ch.   77,  90-92. 

erty,  and  he  purchased  land  therewith  [Tyson  v.  Tyson,  54  Md.  35;  Grover 

in  fajs  own  name,  without  any  agree*  etc.  Sewing  Machine  Co.  v.  Radcliff, 

ment  or  understanding  with  her  that  63  Md.  496;  Bristor  ▼.  Briator,   101 

the  purchase  was  to  be  for  her  benefit,  Ind.  47;  Hauer's  Estate,  140  Pa.  St. 

the  und  so  purchased  did  not  become  420;  23  Am.  St.  Rep.   245;  and  see 

her    separate    property:  Kidwell  ▼•  McLnre  v.  Lancaster,  24  S.  C.  273; 

Kirkpatrick,   70  Mo.  214.     [See  also  58     ^m.    Rep.    259.]    In    Caton    t. 

Bristor  t.  Briator,  101  Ind.  47.]  Rideout,  s»pria.  Lord  Cottenham  thus 

'  Jones  ▼.  Reid,  12  W.  Va.  350;  29  stated  the  doctrine:  "A  wife,  having 

Am.   Rep.  465;  Pribble  v.    Hall,    13  property  settled  for  her  separate  use, 

Bn/i^  61;  Haden  ▼.  Ivey,  51  Ala.  381;  is  entitled  to  deal  with  the  money  as 
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§  1104.  Her  Power  of  DispositioxL — The  general  doe- 
trine  long  settled  by  the  English  court  of  chancery  is,  that 
a  feme  covert,  acting  with  respect  to  her  separate  property, 
is  competent  to  act  in  all  respects  as  if  she  were  a  feme 
sole}  Among  these  incidents  of  substantial  ownership  is 
the  ju8  disponendif  which  is  possessed  and  may  be  exer- 
cised by  the  married  woman  without  her  husband's 
assent,  unless  the  instrument  creating  the  separate  estate 
contains  restrictions  upon  the  power.  It  is  therefore 
well  settled,  that  so  far  as  the  separate  estate  embraces 
personal  property,  moneyi  chattels,  things  in  action,  chat- 
tels real,  rents  and  profits  of  land,  although  no  power  of 
disposition  is  given  to  her  in  express  terms,  she  may  dis- 
pose of  it  as  though  she  were  unmarried,  by  acts  trUer 
vivos  or  by  will.*  Where  the  separate  estate  embraces 
land,  the  wife's  power  of  disposition  over  her  life  estates 
therein  has  never  been  doubted,  and  her  contracts  to  sell 
or  to  mortgage  such  life  estates  have  always  been  spe- 
cifically enforced  against  her.*    With  respect  to  estates 

she  pleases.  If  she  direotiy  authorizes  haps  a  oonstmctive,  tniat  will  arise  la 

the  money  to  be  paid  to  her  husband,  her  favor,  so  that  she  oan  follow  the 

he  is  entitled  to  receive  it,  and  she  oan  property:  See  Darkin  t.  DarkiSt  17 

never  reoall  it.     If  the  husband  and  Beav.  578;  Scales  v.  Baker,  2B  Beav; 

wife,  living  together,  have  for  a  long  91,  and  cases  cited  in  nota  1,  under 

time  so  dealt  with  the  separate  in-  §  1037. 

come  of  the  wife  as  to  show  that  they  '  Peacock  ▼.  Monk,  2  Yes.  8r.  190; 

must  have  kgreed  that  it  should  come  Hulme  v.   Tenant^  1  Brown  Ch,  16^ 

to  the  hands  of  the  husband  to  be  used  per  Lord  Thurlow. 

by  him  (of  course  for  their  joint  pur-  '  Fettiplace  ▼.  Gorges,  1  Vea.  40; 

poses),  that  would  amount  to  evidence  3  Brown  Ch.  8;  Rich  v.  Cockell,  0  Ves. 

of  a  direction  on  her  part  that  the  369;  Wagstaff  ▼.  Smith,  0  Vea.  S20; 

separate    income,  which    she   would  Sturgis  v.  Corp,  13  Vea.  190;  Lady 

otherwise  be  entitled  to^   should  be  Arundell  v.  Phipps,  10  Vea.  1^;  An- 

received    by  him.    ....   Separate  derson  v.  Anderson,  2  Mylna  ft  K. 

money  of  the  wife  paid  to  the  bus-  427;  Calvert  v.  Johnston,  3  Kay  &  J. 

band,  with  her  concurrence  or  by  her  656;  Thackwell  v.  Gardiner,  6  De  Gex 

direct  authority,  to  be  inferred  from  &  S.  58;  Hodgson  v.  Hodgson,  2  Keen, 

their  mode  of  dealins  with  each  other,  704;  Hurophery  v.  Richards,  2  Jur., 

cannot  be  recalled.      The  court  must  K.  S.,  432;  Lechmere  v.  Brotheridffe, 

l>e  satisfied  that  the  husband  has  not  32  Beav.  353;  Winter  v.  Easum,  2l>e 

unduly  influenced  the  action  of  his  G^x,  J.  &  S.  272;  Farington  t.  Parker, 

wife:  See  Hughes  v.  Wells,  9  Hare,  L.  R.  4  £q.  lia 

749,  773;  and  see  cases  cited  in  note  *  Stead    v.   Kelson,   2   Beav.    245; 

5,  under  §  963.     If  the  husband,  with-  Wainwright  v.  Hardisty,  2  Beav.  363; 

out  the  wife's  consent,  or  in  fraud  of  Major  v.  Lansley,  2  Russ.  &  'hL  3d5, 

her  rights,   purchases  land  or  other  357;  Kewcomen  v.  Hassard,  4  Ir.  Ch. 

property,  and  pays  for  the  same  with  Rep.  268,  274;  Wilcocks  v.  Hannyng* 

her  separate  estate  and  takes  the  title  ton,  5  Ir.  Ch.  Rep.  38;  Blatchfora  v» 

in  his  own  name,  a  resulting,  or  per-  WooUey,  2  Drew.  &  S.  204. 
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fee  settled  or  held  to  her  separate  use,  there  had  for- 
isierly  been  some  doubt  arising  from  conflicting  author- 
ities.    The  general  rule  is  now  establishedi  however^  that 
'the  wife's  power  of  disposition  as  a  feme  sole  extends  to 
estates  in  fee  in  lands  as  fully  as  to  life  estates  or  to  per- 
sonal property.'    It  seems  to  have  been  formerly  supposed 
that  a  difference  existed,  in  the  wife's  power  of  alienation 
or  disposition,  between  the  case  where  the  property  is 
actually  held  by  trustees  to  her  separate  use  and  the  case 
where  the  property  is  conveyed  directly  to  herself  for  her 
sole  and  separate  use.    All  notion  of  any  such  difference 
has  been  abrogated;  the  same  power  of  disposition  belongs 
equally  to  both  these  conditions  or  forms  of  the  separate 
estate.'    As  an  incident  of  her  general  power  of  disposi- 
tion, unless  she  is  expressly  restrained  from  anticipation, 
a  married  woman  renders  her  separate  property  liable 
for  a  breach  of  trust  by  her  trustees  in  which  she  has 
concurred,  and  for  a  breach  of  trust  which  she  herself 
commits.* 

'  The  doubt  was,  whether  the  wife  poee  of  her  equitable  interest  without 
eould  dispoee  of  the  corpus  of  the  their  conaent,  unleM  the  instrument 
land  held  in  fee  by  her  will,  without  of  trust  makes  that  consent  neoes* 
an  express  power  of  appointment,  or  sary:  Essex  ▼.  Atkins,  14' Yes.  542; 
by  any  act  hUer  vhos  other  than  a  fine  Hodgson  v.  Hodgson,  2  Keen«  704. 
or  recovery,  or  the  acknowledged  deed  Where  the  property  has  been  con- 
substituted  by  statute  in  the  place  of  reyed  directly  to  her,  if  her  will  or 
a  fine  or  reoovery.  The  recent  de«  transfer  inier  vivoa  did  not  convey 
cisions  hold  that  she  may  thus  dispose  the  legal  estate,  it  would  certainly 
without  any  express  power  of  appoint*  convey  her  equitable  estate,  and  either 
ment,  and  without  her  husband  s  con-  her  husband,  or  after  her  death  her 
cnrrence  or  consent,  either  by  a  will  heir,  would  be  a  trustee  holding  the 
or  by  an  instrument  not  acknowledged  legal  estate  for  theperson  beneficially 
under  the  statute:  Taylor  v.  Meads,  4  entitled:  Hall  v.  Waterhouse,  5  Qm. 
Pe  Gex,  J.  h,  S.  597,  604-607,  per  64;  11  Jar.,  K.  S.,  361. 
Lord  Westbury;  Hall  v.  Waterhouae,  '  Davies  v.  Hodgson,  25  Beav.  177, 
5  Oiff.  64;  11  Jur.,  K.  S.,  361;  Adams  186;  Crosby  v.  Church,  3  Beav.  485; 
V.  Gamble,  12  Ir.  Ch.  Rep.  102;  Pride  Mant  v.  Leith,  15  Beav.  624;  Hanchett 
V.  Bubb,  L.  R.  7  Ch.  64;  and  see  v.  Briscoe,  22  Beav.  496;  Brewer  v. 
Cooper  V.  Macdonald,  L.  R.  7  Ch.  Swirles,  2  Smale  &  Q.  219;  Jones  v. 
Div.288:  Where  thegift  to  the  wife's  Higgins,  L.  R.  2  Eq,  538;  Clive  v. 
separate  use  extends  merely  to  her  life  Carew,  1  Johns.  &  H.  199;  Pemberton 
interest,  she  has  no  power  to  dispose  v.  McGill,  1  Drew,  ft  S.  266;  but  the 
of  the  entire  corpus  of  the  estate,  and  future  income  of  such  property  is  not 
an  attempted  disposition  of  the  whole  so  liable:  Clive  v.  Carew;  Pemberton 
fee  would  be  invalid:  Troutbeok  v.  v.  McGill;  Jackaon  v.  Hobhouse,  2 
Boughey,  L.  R.  2  Eq.  534.  Mer.  483,  488;  it  may  also  be  liable 

*  Where   the  property  ia  actually  for  her  actual  fraud:  See  Sharps  v. 

held  by  trustees,  she  can  bind  or  dis-  Foy,  L.  R.  4  Ch.  35. 
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§  1105.    Her  Power  in  This  Ooxmtry.  —  Sach  being  the 
rules  concerning  the  wife's  jus  disponendi  as  now  settled 
in  England,  I  shall  next  inquire  how  far  these  or  other 
rules  have  been  adopted  by  the  courts  of  the  various 
American  states.     One  or  two  preliminary  observations 
are  very  important  in  determining  the  present  condition 
of  the  law  upon  this  subject  in  our  own  country.     In  the 
first  place,  in  very  many  of  the  states,  under  modem 
statutes,  where  property  is  conveyed  or  given  to  the  wife 
directly,  she  now  takes  a  full  separate  legal  estate  therein^ 
wholly  free  from  the  interests  and  claims  of  the  husband^ 
and  has  over  it  the  power  of  disposition  given  by  the 
statute.'   In  the  second  place,  in  New  York  and  the  other 
states  which  have  adopted  the  same  type  of  legislation^ 
where  lands  are  given  to  trustees  upon  an  express  trust 
for  the  benefit  of  a  married  woman,  the  cestui  que  trust  ac* 
quires  no  estate  in  the  trust  property,  and  she  is  prohibited 
from  aliening,  charging,  or  binding  her  own  interest' 
AVith  regard  to  the  main  question  concerning  the  wife's 
power  of  disposition,  there  is  such  a  divergence  of  opin- 
ion among  the  American  decisions  that  it  would  be  very 
difficult,  if  not  in  fact  impossible,  to  formulate  any  gen- 
eral rule  as  established  by  their  authority.*    It  may  be 
doubtful  whether  in  any  single  state  all  the  conclusions 
reached  by  the  English  courts  have  been  accepted  with- 
out limitation  or  modification.  The  American  states  may 

*  Soa  cBHief  %  1099,  note  2.    In  many  on*  of   enjoying  iti  inooma.    Tlieie 

■tatat  thU  statutory  power  is  abao-  jadges  have  forgotten  that  a  nomiflal 

late,  as  though  she  were  unmarried.  ownership,  without  any  of  the  rigfati 

•See  anU,  §§  1003-1006.     Express  inoident  to   ownership,  without  the 

trusts  in  personal  property  for  the  power  of  aliening,   managing,  or  in 

separate  use  of  wives  seem  to  be  left  any  way  binding  the  proper^,  is  io 

under  the  operation  of  the  doctrines  reality  no  ownership.    A  wiie  hold- 

of  equity.  ing  a  ao-called  separate  eetate,  hot 

'  Indeed,  in  some  instances  it  would  whose  hands  are  tied,  and  who  is 
be  a  difficult  task  to  reconcile  the  de-  completely  debarred  from  dealmg 
cisions  made  by  the  courts  of  the  same  with  it^  from  obtaining  credit  npon  iZ 
state.  In  several  of  the  states  the  and  from  using  it  in  the  affairs  of  life, 
courts  seem  to  have  regarded  the  is  actually  in  a  worse  position  than 
wife*s  separate  property,  instead  of  the  wife  under  the  operation  of  corn- 
rendering  her  a  feme  sole  with  respect  mon-law  rules,  whoae  property  is  nib- 
to  its  use,  as  depriving  her  of  ail  leot  to  the  control  and  dispositioa  of 
rights  of  ownership  except  the  single  her  husband. 
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broadly  separated  into  two  generic  classes;  the  decis- 
ions which  mark  the  existence  of  these  classes  differ  not 
In  any  matters  of  detail,  but  in  the  underlying  principle. 
In  the  firii  class,  the  courts  have  accepted  the  principle 
of  the  English  doctrine.     They  regard  the  wife's  jus  dis^ 
j>onendi  as  resulting  from  the  fact  of  an  equitable  sepa- 
rate estate  over  which  she  is,  partially  at  least,a/67n«  sole, 
and  not  as  resulting  from  the  permissive  provisions  of 
the  instrument  creating  such  separate  estate.     It  follows, 
therefore,  where  the  instrument  creating  the  separate  es- 
tate imposes  no  express  restrictions,  that  the  wife  has  a 
general  power  of  dispo»ng  or  charging  it,  even  though  no 
such  authority  is  in  terms  conferred.     This  power  of  dis- 
position, however,  does  not  generally  extend  to  the  corpus 
of  the  land  held  for  her  separate  use  in  fee;  it  is  confined 
to  personal  property,  the  rents  and  profits  of  the  land, 
and  perhaps  to  her  life  estates  in  lands.^    In  the  states 

*Iii  very  many  of  the  oases  the  payment  of  all  debte  incarred  are 
power  of  disposition  is  discassed  in  incidents  of  her  separate  estate,  and 
connection  with  the  power  to  bind  oan  only  be  taken  away  or  limited  by 
the  separate  estate  by  her  contracts  express  words,  or  by  an  intent  so  clear 
or  debts.  In  some  decisions  the  two  as  to  be  equivalent  to  express  words, 
powers  are  treated  as  one  and  the  Bat  these  incidents  extend  no  farther 
same, —  the  same  in  extent,  and  subject  than  to  all  her  separate  personal  prop- 
to  the  same  limitations.  In  others,  a  erty,  and  the  rents  and  profits  of  her 
distinction  seems  to  be  drawn,  and  separate  real  estate  accruing  dnring 
the  power  of  disposing  regarded  as  c<9vertare.  The  corpus  qf  her  separate 
narrower  or  subject  to  greater  restrie-  real  estate  is  in  no  manner  affected  by 
tions  than  that  of  bindine  by  contract,  the  eqttitable  doctrine  qf  a  separate  e«- 
The  recent  case  of  Radford  v.  Car-  tote,"  The  followins  states  may  all  be 
wile,  13  W.  Va.  572,  furnishes  an  ex*  properly  placed  in  this  Jirsi  class.  It 
eellent  illustration  of  this  first  class,  should  be  observed,  however,  that  in 
and  I  briefly  state  the  points  which  it  some  of  them  the  ffeneral  doctrine  of 
decides:  **  A  married  woman,  as  to  the  text  is  adopted  only  to  a  partial 
the  property  settled  to  her  separate  extent,  and  with  limits  which  do  not 
use,  is  regsrded  as  a  /erne  sole,  and  exist  in  other  states.  In  a  few  in- 
has  a  right  to  dispose  of  all  her  sepa-  stances  the  decisions  are  directly  con- 
rate  personal  estate,  and  the  rents  flicting,  the  later  cases  adopting  the 
and  profits  of  her  real  estate  accruing  doctrine  which  was  rejected  by  the 
dnring  coverture,  as  if  she  were  a /ems  earlier.  The  decided  cases  in  each 
sofey  nnless  restrained  by  the  instru-  state  should  be  separately  examined, 
ment  creating  the  estate.  The  re-  Vermont:  To  a  partial  extent,  and  as 
straint  upon  the  power  of  alienating  applied  to  contracts:  Frary  v.  Booth, 
the  property  settled  to  her  separate  37  Vt.  78;  Caldwell  v.  Renfrew,  33 
nso  must  be  equivalent  to  an  express  Vt  213;  Dale  v.  Robinson,  51  Vt.  20; 
restraint;  it  will  not  be  implied  from  31  Am.  Rep.  669.  Connecticut:  Imlay 
her  being  authorised  to  dispose  of  the  y,  Huntington,  20  Conn.  146;  [Stafford 
Property  in  a  particular  manner.  Savings  Bank  v.  Underwood,  64  Conn. 
The  Jus  disponendi  and  the  liability  to  2.]  New  York:  Jaques  v.  Meth.  Epis. 
3  Eq.  Jua.  — 101 
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composing  the  second  class,  the  courts  have  widely  de- 
parted from  the  principle  of  the  English  doctrine.  They 
regard  the  wife's  power  over  her  separate  estate  as  resiilt> 
ing,  not  from  the  existence  of  an  equitable  separate  estate 
itself,  but  from  the  permissive  provisions   of  the    in* 

Ch.,  17  Johns.  648;  8  Am.  Deo.  447;  divost  her  of  powor  to  du^pose  ^  Him 

overmling    decision     of     Ch&noellor  any  other  manner:  Chriatuui  t.  Kflen. 

Kent  in  3  Johns.  Ch.  77;  Dyett  ▼.  80  Va.  369;  Smith  t.  Fox's  AdmV,  82 

Nonh  Am.  Coal  Co.,  20  Wend.  670;  Va.  763;  and  see,  in  general.  Finch  t. 

32  Am.  Dec.  698;  7  Paige,  9,  14;  Pow-  Marks,  76  Va.  207;  Averett  t.  lip*. 

ell  V.  Murray,  2  Edw.  Ch.  636,  643;  combe,   76  Va.  404;    Green   t.  Clai- 

Albany  F.  Ins.  C-o.  r.  Bay,  4  N.  Y.  9;  borne,  83  Va.  386;  Chapman  ▼.  Prios^ 

Wadhams  t.  Am.  Home  eto.  Soc,  12  83  Va.   392;  Bailey  t.  Hill,    77  Va. 

N.  Y.  415.     The  following  cases,  as  492  (power  to  sell  and  rmnTest  does 

well  as  some  of  the  preceding,  relate  not  inclnde  power  to  mortga^).]   Wexi 

Sirticnlarly  to  contracts:  Gardner  v.  Virginia:  Coatney  t.  Hopkins,  14  W. 

ardner,  7  Paige,  112,  116;  Knowles  Va.  3.38;  Bedford  ▼.  CarwHe,  13  W. 

T.  McCamly,  10  Paige,  342,  346;  Cum-  Va.  572;  Patton  v.  Merchants'  Bank, 

ming  V.  Williamson,  1  Sand.  Ch.  17,  12W.Va.587.    North  CaroUmLr  New- 

25;  Cnrtis  ▼.  Engel,  2  Sand.  Ch.  287,  lin  t.  Freeman,  4  Ired.  Eq.  312;  Har- 

289;  Mallory  T.Vanderheyden,  3  Barb,  ris  t.  Harris,  7  Ired.  £q.  Hi;  53  Am. 

Ch.   10;  1   N.   Y.   452,  462;  Yale  ▼.  Dec.  393;  bnt  see  Hardy  ▼.  Holly,  84 

Dederer,  18  N.  Y.  265;  72  Am.  Dee.  N.  C.  661.     Georgia:  Dallas  ▼.  Heud, 

503;  22  K.  Y.  450;  78  Am.  Dec.  216;  32  Ga.  604;  B^bert  ▼.  West.  15  Ga. 

Diokerman  t.  Abrahams,  21  Barb.  551;  122;  Fears  v.  Brooks,  12  Ga.  195,  700; 

Coon  T.  Brook,  21  Barb.  546.     Under  Wylly  ▼.  ColUns,  9  Ga.  223.     I'iorida: 

the  present  statutes  of   New    York  To  a  partial  extent:  Lewia  ▼.  Yale,  4 

these    qnestions    can    seldom    arise.  Fla.  418.     Alabama:  Miller  ▼.  Vosi; 

NetD  Jersey:  Leaycraft  ▼.  Hedden,  4  62  Ala.   122;  Spragne  ▼.  Shields,  61 

N.  J.  Eq.  512,  551;  Perkins  ▼.  Elliott,  Ala.   428;  McMillan  ▼.  Peacock,  57 

23  N.  J.  Eq.  526;  Peake  ▼.  La  Baw,  Ala.    127;    Blakeslee  ▼.   Mobile  Life 

21  K.  J.  Eq.  269,  282;  Homcaopathic  Ins.   Co.,   57  Ala.  205;  Robinson  r. 

Mnt.  Life  Ins.  Co.  v.  Marshall,  32  N.  O'Neal,  56  Ala.  541;  Short  ▼.  Battie. 

J.  Eq.  103;   [Union  Brick  etc.  Co.  ▼.  52  Ala.  456;  Denechaud  ▼.  Berrey,  48 

Lorillard,  44  N.  J.  Eq.  1.]    Delaware:  Ala.  591;  Glenn  v.  Glenn,  47  Ala.  804; 

Kilby  V.   Godwin,    2    Del.    Ch.    61.  Ozley  t.  Ikelheimer,  26  Ala.  332;  Jen- 

Maryland:  Buchanan  T.   Tnmer,   26  kins  t.  McConico,  26  Ala.  213;  Brad* 

Md.  1,  5;  Cooke  ▼.  Husbands,  11  Md.  ford  ▼.  Greenway,  17  Ala.  797,  805;  52 

492,  overruling  earlier  cases.    Virginia:  Am.  Dea  203.     Arhatuat:  Collins  t. 

The  doctrine  of  the  text  is  adopted  Wassell,  34  Ark.  17;  [Rndd  t.  Peten, 

with  limitations;  great  weight  seems  41  Ark.  177;  Petty  ▼.  Grisard,  45  Ark. 

to  be  given  to  the  instmment  ereat-  119.]    Misaouri:  Metropolitan  Bank  ▼. 

ing  the  separate  property;  the  wife's  Taylor,  53  Mo.  444;  itimm  ▼.  Weip- 

power  of  disposition  is  confined  to  per*  pert,  46  Mo.  532;  2  Am.    Rep.    541; 

sonal  property  and  rents  and  profits:  Whitesidcs  ▼.  Cannon,   23   Mo.  457; 

Bank  of  Greensboro'  ▼.  Chambers,  30  Segond  v.  Garland,  23  Mo.  547;  Coats 

Gratt.  202;  32  Am.  Rep.  661;  Jostisv.  t.  Robinson,  10  Mo.  757.     Kentuekg: 

English,  30  Gratt.  565;  McChesney  t.  Burch  v.  Breckinridge,  16   B.   Mon. 

Brown's  Heirs,  25  Gratt.  393;   Penn  482;  63  Am.  Dec  553;  Lillard  t.  Tnr- 

V.  Whitehead,  17  Gratt.  503;  94  Am.  ner,  16  B.  Mon.  374;  Bell  v.  Kellar,  13 

Deo.  478;  Nixon  v.  Rose,  12  Gratt.  B.  Mon.   881;    Coleman  ▼.  Wooley's 

425;  Vizonneau  v.  Pegram,  2  Leigh,  Ex'r,   10  B.   Mon.   320.      Mwnmetcto: 

183.     [Later  decisions  seem  to  place  Pond    v.   Caipenter,    12   Minn.   430. 

Virginia  more  clearly  in  the  first  class.  Califortna:  Miller  ▼.  Newton,  23  CU. 

Thus  it  is  held  that  a  grant  of  special  554.     Dtatrid  of  Oobtmbia:  Smith  ▼. 

power  to  dispose  of  her  estate  in  a  par-  Thompson,  2  McAr.  291;  29  Am,  B^ 

ticular  manner  does  not^  in  general,  621« 


1651  SSPARATB   ESTATE   OF   MARRIED   WOMEN.       §  1106 

fltrument  creating  such  estate.  They  have  accordingly 
adopted  the  general  rule  that  a  married  woman  has  only 
those  powers  of  disposing  or  charging  her  separate  prop- 
erty which  are  expressly  or  hy  necessary  construction 
conferred  upon  her  in  the  instrument  conveying  the 
property  or  creating  the  trust,  and  that  in  determining 
the  extent  of  these  powers  the  terms  of  the  instrument 
are  to  he  strictly  construed.^ 

§  1106.  Disposition  under  a  Power  of  Appointment.  — 
If  a  married  woman  has  a  life  estate  in  property  to  her 
separate  use,  and  is  also  clothed  with  a  general  power  of 
appointment  over  the  corpus  of  the  property,  which  in 
<iefault  of  an  appointment  hy  her  goes  to  other  persons, 
and  she  exercises  the  power,  the  appointed  property  is 

>  Acoording  to  thiB  theory,  Dot  only  note).  North  Carolina:  Hardy  ▼.  Holly, 
the  ezistenoe,  but  the  nature,  extend  84  N.  C.  661  (for  earlier  oaees  aee  the 
«uid  mode  of  ezeroise  of  the  wife's  laet  note);  [Clayton  ▼.  Roee,  87  K.  0. 
powen,  are  to  be  determined  by  the  106.]  South  Carolina:  Ewingy.  Smith, 
«ffirmatiTe  proviaiona  of  the  instru*  3  Desaoa.  Eq.  417;  6  Am.  Dee.  557  (the 
ment  creating  her  separate  property,  leading  case  of  this  class);  Oliver  v. 
This  remarkable  deriation  from  the  Orimball,  14  8. 0.  566;  Porcher  ▼.  Dan- 
general  doctrine  of  eqnity  jnrispm*  iel,  12  Rich.  Eq.  349;  Adams ▼.  Mackey, 
Sence  seems  to  hare  been  first  made  6  Rich.  £q«  75;  Reid  t.  Lamar,  1  Strob. 
by  the  oonrts  of  Sonth  Carolina,  and  Eq.  27,  37;  Magwood  ▼.  Johnston,  I 
-was  followed  by  the  oonrts  of  the  Hill  Eq.  228;  Robinson  ▼.  Ex*rs  of 
other  states  which  constitute  the  sec-  Dart,  Dud.  Eq.  128;  31  Am.  Dec.  669. 
ond  class,  via. :  Bhode  Island:  Metcalf  Misnuippi:  Doty  ▼.  Mitchell,  9  Smedes 
V.  Cook,  2  R.  I.  355;  bnt  see  Ives  t.  &  M.  435,  447;  Montgomery  ▼.  Agri- 
Harris,  7  R.  I.  413.  New  ffampahire:  cultural  Bank,  10  Smedes  &  M.  666, 
Cutter  T.  Butler,  25  N.H.  343;  57  Am.  276;  Armstrong  t.  Stovall,  26  Miss. 
Dee.  330.  Penmfflvania:  Maurer's  Ap-  575;  Musson  ▼.  Trigg,  51  Miss.  172. 

Sea],  86  Pa.  St.  380;  Hepburn's  Appeal,  Tennessee:  Hiz  v.  Gosling,  1  Lea»  560; 

5  Pa.  St.  468;  Wells  ▼.  McCall,  64  Pa.  Robertson  t.  Wilbum,    1  Lea,   635; 

St  207;  Jones's  Appeal,  57  Pa.  St.  369;  Brown  ▼.  Foote,   2   Tenn.    Ch.   263; 

McMnllin  t.  Beatty,  56  Pa.  St.  389;  Cheatham  v.   Hufl^  2  Teon.  Ch.  616; 

Bhonkr.  Brown,  61  Pa.  St.  320;  Penn.  Reynolds  ▼.  Brandon,  3  Heisk.  593; 

Ca  for  Ins.  ▼.  Foster,  35  Pa.  St  134;  Head  ▼.  Temple,  4  Heisk.  34;  Gray  v. 

Wright  ▼.  Brown,  44  Pa.  St  224;  Rog-  Robb,  4  Heisk.  74;  Eirby  v.  Miller,  4 

«rs  ▼.  Smith,  4  Pa.  St  93;  Lyne's  Ez>  Cold.  3;  Ware  t.  Sharp,  I  Swan,  489; 

v.Cronse,  1  Pa.  St.  Ill;  Wallace  V. Cos-  Marshall    v.     Stephens,     8    Humph, 

ton,  9  Watts,  137;  Thomas  ▼.  Folwell,  159,    173;  47  Am.  Dec.  601;  but  see 

2  Whart.  11,  16;  30  Am.  Dec.  230;  Young  ▼.  Young,  7  Cold.   461.    Ohio 

Lancaster  v.  Dolan,  1  Rawle,  231;  18  (partially):    Machir  v.  Burroughs  14, 

Am.  Dec 625; [MacConnell V.Lindsay,  Ohio    St    519.     Illinois:   Wallace  v. 

131  Pa.  St.  476.]  Maryland  (the  ear-  Wallace,  82  111.  530;  Bressler  v.  Kent, 

lier  cases):    Miller  v.  Williamson,    5  61    111.  426;  14   Am.  Rep.  67;  over- 

Md.  219;  Tarr  t.  Williams,  4  Md.  Ch.  ruling  Young  v.  Graff.   28    111.   20; 

68.    These  cases  are  overruled  by  sub-  Cookson  v.  Toole,  59  111.  515;  Carpen- 

eeqnent  decisions:  See  last  preceding  ter  v.  Mitchell,  50  111.  470;  Rogers  v. 

note.    Virginia:  Some  of  the  most  re-  Higgins,   48    111.    211;    Cole  v.  Van 

cent  decisions  incline  towards  the  doc-  Riper,  44  IlL  58;  Swift  y.  Castle^  23 

trine  adopted  by  this  class  (see  last  Hi.  209. 
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not  thereby  made  applicable  to  the  payment  of  her  debts, 
excepting  only  those  which  are  fraudulent,  —  that  is,  her 
liabilities  arising  from  fraud.'    When  the  jns  dUpanendi 
is  conferred  by  means  of  a  power, — that  is,  when  the  wife 
has  only  a  life  estate  to  her  separate  use,  with  power  to 
appoint  the  principal  of  the  fund  or  the  corpus  of  the 
property,  —  she  can  only  dispose  of  such  capital  or  corpus 
through  an  execution  of  the  power  by  an  appointment.' 
9  1107.    Bestraint  upon  Aatieipation. — The  large  pofr- 
ers  of  dealing  with  her  separate  property  as  tlioug^  she 
were  single,  thus  given  to  the  wife  by  the  English  courts 
of  equity,  tended  in  some  degree  to  defeat  the  very  object 
for  which  a  separate  estate  is  created..    Since  the  wife 
had  full  power  to  dispose  of,  charge,  or  bind  her  separate 
property  for  the  benefit  of  her  husband  as  well  as  of  her- 
self or  others,  and  since  she  was  necessarily  exposed  to 
the  moral  influence  of  her  husband,  there  was  danger 
lest  her  separate  estate  should  virtually  be  as  much  under 
his  control  and  liable  for  his  debts  as  though  no  settle- 
ment to  her  own  separate  use  had  been  made,  and  the 
property  were  left  under  the  operation  of  common -lair 
rules.     Experience  showed  that  this  danger  was  actual 
To  obviate  it,  the  plan  was  contrived  of  inserting  in  the 
settlement  or  conveyance  a  clause  in  restraint  of  antid- 
pation,  the  object  of  which  was  to  prevent  the  wife  from 
aliening  or  charging  her  separate    property,   or  from 

1  It  Is  a  settled  dootrine  of  the  Eng*        *  If  the  power  anthwixe  an  appomt- 

liah  equity  that»  nnder  the  same  cir-  ment  by  deed.   Its  exeootioo  qr  her 

oamstanoes,  where  the  power  is  held  may  be  '*  immediate  "  during  her  hie- 

and  exercised  by  a  man,  the  appointed  time;  if  by  will  en/y,  then  the  dispo> 

Sroperty  is  liable  for  his  debts.     The  sition  cannot  take  effect  natil  after  her 

ifferent  mle  in  case  of  a  married  wo-  death:  See  I  Lead.  Oas.  £q.  690;  Brui- 

man  is  based  upon  the  distinction  be-  ly  v.  Westoott,  13  Yes.  445, 461;  Reidr. 

tween  a  "power"  and   "property."  Shergold,  10  Vee.  870,  380;  AnderMm 

A  power  of  appointment  conferred  on  v.  Dawson,  15  Vee.  5%2;  Heatieyv. 

a  married  woman  is  not  property  held  Thomas,    15  Yes.   596;    Bichards  t. 

to  her  separate  use:  1  Lead.  Cas.  Eq.,  Chambers,    10  Yes.    5S0;  Sockett  r. 

4th  Am.  ed.,  690,  691 ;  Yanghan  v.  Yan-  Wray,  4  Brown  Ch.  483;  Lee  ▼.  Mag- 

derategen,  2  Drew.  165,  363;  Shattock  geridge»   1  Yes.  k  B.    l]8;KisoDv. 

V.  Shattock,  L.  R.  2  Eq.  182;  35Beav.  Nixon,   2  Jones  &  L.  416;  and  let 

489;  Hobday  v.  Peters,  28  Beav.  354,  Noble  v.  Willook,  L.  R.  8  Ch.  77S; 

356:  Blatcfaford  v.  Woolley,  2  Drew,  k  Bishop  t.  WaU,  Lb  &.  8  Ch.  Dit- 

8.  204;  but  see  London  Bank  of  Ans-  194. 
tralia  ▼.  Lempri^re,  L.  R.  4  P.  C.  572. 
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signing  or  exercising  other  acta  of  dominion  oyer  the 
Income  until  its  payment  was  due  and  actually  made. 
TThe  experiment  proved  successful.  The  courts  gave  full 
:fbrce  and  effect  to  the  clause  against  anticipation,  and  the 
xules  concerning  it  became  an  established  part  of  the  doc- 
trine concerning  the  wife's  equitable  separate  estate.' 

§  1108.  What  Words  are  Sufficient. —In  order  to  con- 
«titute  an  effective  restraint,  the  intention  must  be  clear 
from  the  expressions  used  that  the  wife  was  to  be  re- 
strained from  anticipation.  If  such  intention  is  shown, 
no  particular  form  of  words  is  requisite,  nor  are  express 
negative  words  essential.*    In  the  American  states  which 

*  The  daiue  is  said  to  have  been  words,  or  by  an  mtent  so  clear  as  to  be 
contrived  by  Lord  Thnrlow,  and  to  equivalent  to  eaepreu  words."  The  op- 
have  been  first  introduced  by  him  into  oration  of  this  general  rale  can  best 
the  lettleoient  of  a  Miss  Watson,  for  be  illustrated  by  examples,  of  which 
whom  he  was  a  trustee:  Pybus  v.  I  add  a  few.  fFords  and  expressions 
Smith,  8  Brown  Ch.  340,  340,  note  1;  held  sufficient  to  constitute  a  restraint:  A 
Jackson  V.  Hobhonse,  2  Mer.  483,  487;  direction  to  pay  the  income  to  such 
Ba^ett  V.  Meux,  1  CoU.  0.  C.  138;  1  person  as  the  wife  "shall,  by  writing, 
PhTS.  Ch.  627;  Rennie  v.  Ritchie,  12  abd  as  the  same  becomes  due,  but 
Clark  St  F.  204;  TuUett  v.  Armstrong,  not  by  way  of  assignment,  charge,  or 
1  Beav.  1,  22;  4  Mylne  ft  C.  390,  405;  other  anticipation,  appoint":  Brown 
In  re  Gaffee,  1  Macn.  ft  O.  641;  1  v.  Bamford,  1  Phill.  Ch.  620;  Harnett 
Iiead.  Cas.  £q.  713-722,  735-748,  765-  v.  Maodongall,  8  Beav.  187;  where 
772.  As  the  wife's  separate  estate  is  the  gift  is  of  income  to  her  separate 
wholly  a  creature  of  equity,  the  courts  use,  not  to  be  sold  or  mortgaged: 
of  equity  had  the  power  to  impose  Steedman  v.  Poole,  6  Hare,  193;  Goul* 
npon  it  any  limitations  or  restrictions,  der  v.  Camm,  1  De  Gex,  F.  ft  J.  146; 
«ven  though  they  might  contravene  a  gift  or  trust  to  her  sole  and  separate 
the  established  doctrines  which  regu-  use  with  a  direction  that  she  shall  not 
late  the  use  of  property  in  general,  sell,  charge,  mortgage,  or  encumber 
An  attempt  to  impose  such  a  restraint  the  property:  Baffgett  v.  Meux,  1  ColL 
npon  alienation  in  a  ooaveyance  to  a  0.  CC  138;  1  Phill  Ch.  627;  per  contra, 
man  would,  of  oourse,  be  nugatory:  Medley  v.  Horton,  14  Sim.  222;  is  thus 
Brandon  v.  Robinson,  18  Yes.  429.  overruled;  where  the  property  is  di« 

*  Moore  v.  Moore,  1  Coll.  C.  C.  54,  rected  to  be  a  serrate,  personal,  and 
57;  Harrop  v.  Howard,  3  Hare,  624;  inalienable  provision  during  coverture: 
Brown  v.  Bamford,  1  Phill.  Ch.  620;  Spring  v.  Pride,  10  Jur.,  N.  S.,  646; 
In  re  Sarel,  10  Jur.,  N.  S.,  876;  Her*  In  re  Sarel,  10  Jur.,  K.  S.,  876;  where 
bert  V.  Webster,  L.  R.  16  Ch.  Div.  trustees  were  directed  to  receive  the 
610.  The  rule  was  very  accurately  income  "when  and  as  often  as  the 
stated  in  the  recent  case  of  Radford  same  should  become  due,"  and  to  pay 
V.  Carwile,  18  W.  Va.  572:  *'The  re-  it,  etc.,  and  that  her  receipts  for  such 
straint  npon  her  power  of  alienating  income  <tfter  it  should  become  due^ 
property  settled  to  her  separate  use  should  be  valid  discharges:  Baker  v. 
must  be  equivalent  to  an  express  re*  Bradley,  7  De  Gex,  M.  ft  G.  697;  Field 
straint;  it  will  not  be  implied  from  v.  Evans,  16  Sim.  875.  Words  and 
her  being  anthorixed  to  dispose  of  the  expressions  held  not  suffieienL*  A  direc- 
property  in  a  particular  manner.  The  tion  to  pay  income  to  a  wife  as  she 
JUS  disponendi,  and  the  liability  to  pav-  should,  from  time  to  time,  appoint,  and 
ment  of  idl  debts  incurred,  can  only  in  default  of  any  appointment,  into  her 
be  taken  away  or  limited  by  express  proper  hands  for  her  separate  usSi  does 
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compose  the  first  class  heretofore  described,  the  same 
general  rule  would  necessarily  be  adopted.    In  the  states 
forming  the  second  class,  however,  a  material  modifica- 
tion of  this  rule  must  be  made.     Since  the  jus  dispon^ndi 
in  those  states  is  derived  from  the  affirmative  provis- 
ions of  the  instrument  creating  the  separate  property, 
the  restraint  upon  the  power  of  disposing  or  binding  the 
property  would  be  inferred  from  the  whole  tenor  of  the 
instrument,  or  from  the  absence  of  permissive  language.' 
The  subject-matter  on  which  the  restraining  clause  is  io 
operate  may  be  any  kind  of  property,  real  or  personal, 
and  any  estate  therein,  absolute,  for  life,  or  for  years.' 

§  1109.  Effect  of  the  Restraint.  —  The  restraint,  if 
valid,  prevents  the  wife  from  doing  any  act,  during  her 
coverture,  which  would  deprive  her  of  her  interest  in  the 
separate  property;  she  can  neither  alien  nor  charge  the 
corpus  nor  future  income.'  With  regard  to  the  time  dur- 
ing which  they  operate,  the  separate  use  itself  and  the 
restraint  upon  anticipation  stand  upon  exactly  the  same 
principle,  and  are  governed  by  exactly  the  same  rules. 
Property  may  be  given  to  a  woman  to  her  sole  and  sepa* 

not  create  a  restraint:  Pybnev.  Smith,  Johns.  &  H.  416;  Pike  ▼.  Fitsgibbea, 
3  Brown  Cb.  340;  Witts  ▼.  Dawkins,  L.  R.  17  Oh.  Div.  454  (not  liable  fer 
12  Yes.  fiOl;  nor  a  declaration  that  her  her  contracts);  In  re  Ellis's  Tmstiv 
receipts  shall  be,  or  shall  alone  be,  good  L.  R.  17  Eq.  409;  In  re  Benton,  L.  R. 
discharges:  Sturgis  ▼.  Oorp,  13  Ves.  19  Ch.  Div.  277;  Kenrick  ▼.  Wood, 
190;  Acton  ▼.  White,  1  Sim.  k  St.  429;  L.  R.  9  Eq.  333;  CUve  t.  CUre,  L.  R. 
unless  there  is  also  a  direction  that  7  Ch.  433;  bat  see  Cooper  t.  Macdon- 
said  receipts  shall  only  be  discharges  aid,  L.  R.  7  Ch.  Div.  288;  ^  re  JUd' 
afiar  ikt  income  become§  thtet  See  Baker  ley,  L.  R.  11  Ch.  Div.  645  (restrabt 
▼.  Bradley  and  Field  v.  Evans,  suftni;  held  void  in  this  case).      Vl^here  in- 
ner a  direction  that  the  interest  shall  come  of  the  separate  property,  beiog^ 
be  paid  on  personal  appearance  and  re-  dae,  has  been  sctaally  paid  to  this  wife, 
ceipt:  In  re  Ross*8  Trnst,  1  Sim.,  N.  8.,  the  restraint  clause  does  not  prevent 
196;  nor  that  it  shall  be  for  her  abso*  her  from  dealing  with  the  money  s» 
late  nse,  free  from  all  marital  control:  she  pleases.     Arrean  of  income  over- 
Symonds  t.  Wilkes,  11  Jar.,  N.  S.,  due  are  treated  in  the  same  manner; 
669;  see  also,  as  illnstrations  of  the  she  may  assign  them,  bat  cannot  by 
general  mle,  Perkins  v.  Hays,  3  Gray,  any  oontrivance,    anticipate   income 
405;  Nixon  v.  Rose,   12  Oratt.  425;  not  yet  dae:  See  In  re  Brettle,  S  De 
Nix  ▼.  Bradley,  6  Rich.  Eq.  43;  Weeks  Gex,  J.  &  S.  79.    The  restraint  cao- 
V.  Sego,  9  Ga.  199.  not  even  be  overcome  by  making  the 
'  Nix  T.  Bradley,  6  Rich.  Eq.  43.  property  liable  for  her  breach  of  tnist 
'  Baggett   ▼•    MenXy  1    Phill.  Ch.  or  fraud:  Arnold  v.  Woodhams,  L  K. 
627.  16  Eq.  29;  Clive  v.  Carew,  1  Johna  ^ 
•  Horlock  V.  Horlock,  2  De  Gex,  M.  H.  199;  Stonley  ▼•  Stanley,  L.  B.  7 
ft  G.  644;   In  re  Sykes's  Trusts^  2  Ch.  Div.  569. 
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kte  use  while  she  is  singlei  and  not  in  contemplation  of 
SLny  particviar  intended  marriagei  and  the  gift  is  valid  in 
"tliat  form;^  but  the  peculiar  qualities  of  the  separate 
estate  do  not,  and  cannot,  exist  until  she  is  married.     In 
Xike  manner,  and  for  the  same  reason,  since  they  are 
inseparable,  the  restraint  upon  anticipation  or  upon  the 
yus  disponendi   can  only  operate  during  coverture.     If, 
therefore,  she  is  single  at  the  time  of  the  gift  of  a  sepa- 
Tate  estate  with  restraint  upon  anticipation,  or  if  she  be- 
comes so  afterwards,  during  the  time  when  she  is  single 
or  is  a  widow,  she  may  alienate,  dispose  of,  or  charge  the 
property,  entirely  irrespective  of  the  clause  of  restraint. 
Her  power  over  the  property  will  then  depend,  not  in  the 
least  upon  the  special  clause  of  restraint,  but  upon  the 
general  nature  of  her  estate  in  it,  and  of  the  trust  upon 
which  it  is  held.'    It  is  also  settled,  that  unless  clearly 

>  Tullett  ▼.  ArmstroDg,  4  Mylne  &  *  These  positiona  are  now  thoroughly 
C.  377.  In  Maasey  v.  Parker,  2  aeHled  by  the  English  cases:  Tnllett 
Mylne  St  K.  174,  it  was  held  that  a  t.  Armstrong,  1  Beav.  ],  22;  4  Mylne 
tmst  for  the  sole  and  separate  nse  of  ft  C.  377,  892;  In  re  Gaffee,  1  Macn.  ft 
a  single  woman,  not  in  contemplation  O.  541, 547;  Barton  ▼.  Briscoe,  Jacob, 
of  a  particular  marriage,  would  be  in-  603;  Wright  v.  Wright,  2  Johns,  ft  H. 
effectual,  and  that  no  separate  estate  647,  655;  Buttanshawv.  Martin,  Johns, 
would  arise  on  her  subsequent  mar-  89;  Woodmeston  t.  Walker,  2  Russ. 
riaga.  This  decision,  however,  has  ft  M.  197;  Brown  ▼.  Foote,  2  Tenn. 
been  completely  overmled.  Partly  on  Oh.  255;  Hepburn's  Appeal,  66  Pa.  St. 
the  authority  of  Massey  t.  Parker,  468.  The  aoctrine  was  stated  by  the 
and  partly  from  peculiar  views  of  master  of  rolls  in  Tullett  v.  Arm- 
trusts,  the  courts  of  Pennsylvania  strong,  Mipra,  as  follows:  '*If  the  gift 
have  established  the  rule  that  there  be  made  for  her  sole  and  separate  use, 
ean  be  no  valid  tmst  for  the  separate  without  more,  she  has,  during;  her  cov- 
nse  of  a  woman  unless  she  is  married  erture,  an  alienable  estate  independent 
at  the  time  of  its  creatjon,  or  unless  it  of  her  husband.  If  the  gift  be  mad» 
is  created  in  expectation  of  an  imme*  for  her  sole  and  separate  use,  without, 
diate  intended  marriage:  Hamersley  power  to  alienate,  she  has,  during  the 
V.  Smith,  4  Whart.  126;  Snyder's  Ap-  coverture,  the  present  enjoyment  of  aa 
jMal,  92  Pa.  St.  504;  In  re  Stirling,  11  inalienable  estate  independent  of  her 
Fhila.  150;  Pickering  y.  Goates,  10  husband.  In  either  of  these  cases  she 
Phila.  65;  Ash  v.  Bowen,  10  Phila.  96;  has,  when  discovert,  a  power  of  aliena* 
Ogden's  Appeal,  70  Pa.  St.  501;  Wells  tion;  the  restraint  is  annexed  to  the 
▼.  MeCall,  64  Pa.  St  207;  Springer  v.  separate  estate  only,  and  the  separate 
Arundel,  64  Pa.  St.  218.  Similar  de-  estate  has  its  existence  only  during; 
oisions  have  lieen  made  in  one  or  two  coverture;  whilst  the  woman  is  dis^ 
other  states:  See  Lindsay  v.  Harrison,  covert,  the  separate  estate,  whether 
8  Ark.  802,  311;  Apple  v.  Allen,  8  modified  by  restraint  or  not,  is  sua* 
Jones  Eq.  120;  but  see  Bridges  v.  pended,  and  has  no  operation,  though 
Wilkins,  3  Jones  Eq.  342.  The  doc-  it  is  capable  of  arising  upon  the  hap* 
trine  of  the  text  has,  however,  been  pening  of  a  marriage.  The  restriction 
generally  followed  in  this  country;  See  cannot  be  considered  distinctly  from 
eases  b^ra^  under  note.  the  separate  estate,  of  which  it  is  only 
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restricted  to  one  covertaroy  the  clause  in  restraint  of 
anticipation  annexed  to  a  £^ft  of  property  to  the  separate 
use  of  a  woman  will  operate  upon  all  her  covertures  and 
be  effectual,  unless  it  be  destroyed  by  her  own  act  in  alien- 
ing or  dealing  with  the  property  while  she  is  discovert, — 
that  is,  before  marriage  or  during  widowhood.^  The 
clause  in  restraint,  however,  like  the  trust  itself  for  sepa- 
rate use,  may  be  confined  in  its  operation  to  a  particular 
cdverture,  but  the  words  must  be  clear  and  unequivocaL' 
The  same  rules  have  generally,  though  not  uniformly, 
been  adopted  by  the  courts  of  this  country.'  It  follows,  as 
a  necessary  consequence  from  the  foregoing  conclusions, 
that  where  property  has  been  given  to  the  sole  and  sepa- 
rate  use  of  a  woman,  even  coupled  with  a  restraint  against 
alienation,  she  may,  before  her  marriage  or  during  her 
widowhood,  terminate  both  the  separate  use  and  the 
restraint,  either  by  disposing  of  the  property  and  invest- 
ing its  proceeds  in  a  new  form,  or  by  settling  the  property 
in  a  different  manner  at  her  marriage/   A  court  of  equity, 


a  modification;  to  aay  that  the  restrie-  t.    Tazevrell,  9    Md.   291;    Feai*  t. 

tion  exists  is  saying  no  more  than  that  Brooks,    12  Ga.    195,  197;  Robert  r. 

the   separate  estate  ia  to   modified.  West,  15  Ga.  122;   Staggers  r.  Mst- 

....  If  there  be  no  sej^arate  estate,  thews,  13  Rich.  Eq.  14'J,  154;  Nix  ▼. 

there  can  be  no  such  restriction  as  that  Bradley,  6  Rich.  fiq.  43;  F^owb  t. 

which    is  now  under    consideration.  Tann,  9  Ala.  999;  Beanfort  ▼.  CoIlMr, 

The  separate  estate  may,  and  often  6   Humph.   487;   44  Am.   I>ee.    S21; 

does,  exist  without  the  restriction,  but  Brown  t.  Foote,  2  Tenn.  Ch.  256l     In 

the  restriction    has  no    independent  Pennsylvania  and  the  few  states  wbidi 

existence;  when  found,  it  is  a  modifi-  adopt  the  peculiar  theory  desoribed  in 

cation  of  the  separate  estate,  and  in-  a  previous   note,   the  restraint  only 

separable  from  it."  operates  during  the  single   marriage 

^  TuUett  V.  Armstrong,  4  Mylne  ft  for  which  the  separate  use  was  origi- 

0.  377;    1    Beav.  1;  In  re  Gaffee,  1  nally  created:  Hamersley  v.  Siaitb,  4 

Macn.  &  G.  541 ;  Scarborough  v.  Bor-  Whart.  126;  Kuhn  v.  Kewmaa,  26  Pk 

man,  4  Mylne  ft  C.  378;  Anderson  v.  St.  227;  Bubs  v.  Dubs,  81  Pa.  St^  149; 

Anderson,  2  Mylne  ft  K.  427;  Hawkes  Freyvogle  v.  Hughes,  56  Pa.  St.  228; 

V.  Habback,  L.  R.  llEq.  5;Newlands  Hepburn's    Appeal,  65  Pa.   St    468; 

V.  Paynter,  4  Mylne  ft  0.  408.  Bush's  Appeal,  33  Pa.  St.  85;  MoKee 

'  In  re  Gaffee,  1  Macn.  ft   G.  541,  v.  McKinley,  33  Pa.  8t.  92;  Lindsay 

545;   Moore   v.  Morris,  4  Drew.  S3;  v.  Harrison,  8  Ark.  302,  311;  Miller 

Hawkes  v.  Hubl)ack,  L.  R.  1 1  Eq.  5.  v.  Bingham,  1  Ired.  Bq.  423;  36  Am. 

'The  decisions  are  few,  but   they  Dec.  58;  Apple  v.  Allen,  3  Jooas  Bq. 

generally  have  followed  the  doctrine  120;  and  see  cases  cmte^  in  not«  1,  p. 

that  the  restraint  upon  anticipation  1651,  under  S  1195. 
operates    during  a  second  or  subse-        *  Wright  ▼.  Wriffht^  2  JohDs.  lb  H. 

quent  coverture,  unless  destroyed  by  647,    655;    Oampbell    ▼.    Bainbridge, 

the  act  of  the  woman  while  discovert:  L.  R.  6  Eq.  269;  Brown  t.  Foote^  2 

Shirley  v.  Shirley,  9  Paige,  363;  Waters  Tenn.  Ch.  255. 
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boweveri  has  no  power  to  disregard  the  restraint,  nor  to 
release  a  married  woman  from  its  operationi  however 
beneficial  that  course  might  he  in  any  particular  case.' 

§  1110.  End  of  the  Separate  Estate  —  Its  Devolution 
on  the  Wife's  Death.  —  The  trust  for  the  wife's  separate 
use,  like  the  restraint  upon  alienation,  may  he  terminated 
before  the  coverture  or  after  it  ends,  hy  her  dealings  with 
the  property,  as  hy  disposing  of  it,  and  investing  the  pro* 
ceeds  in  other  property.*  The  adultery  of  the  wife  will 
not,  in  the  absence  of  statute,  afifect  her  rights  to  property 
settled  to  her  own  separate  use.'  When  a  married  woman 
holding  a  separate  estate  dies  without  making  a  disposi- 
tion by  will,  it  will  devolve,  subject  to  the  future  limita- 
tions, if  any,  in  the  settlement,  in  the  same  manner  and 
to  the  same  successors  as  her  legal  estates  and  her  other 
equitable  estates.  In  the  absence  of  statutory  regulations, 
the  real  estate  in  fee  descends  to  her  heirs,  subject  to  the 
husband's  life  interest  as  tenant  by  the  curtesy;  the  cash, 
personal  chattels,  and  chattels  real  will  belong  to  the  hus- 
band jnri  mariti;  while  the  things  in  action  will  devolve 
upon  him  as  her  administrator.^ 

§  1111.  Pin-money. — Pin-money  is  a  yearly  allowance 
given  by  a  marriage  settlement,  made  by  the  husband  to 
the  wife,  for  the  purchase  of  her  clothes  or  ornaments,  or 

iRobinsonT.  Wheelwright,  21  Beav.        «  Roberto  ▼.  IXxwell,  1  Atk.  607; 

214;  6  De  Gex,  M.  &  G.  535;  In  re  Gas-  Pitt  v.  Jackson,  2  Brown  Ch.  51 ;  Mor- 

kell's  Trusts,  11  Jar.,  N.  S.,  780;  bat  gan  t.  Morgan,  5  Madd.  408;  Follett 

see  Sanger  ▼.  Sanger,  L.  R.   11  £q.  t,  Tyrer,  14  Sim.  125;  Harris  v.  Mott, 

470,  decided  ander  a  statute.  14  Beav.   169;  Appleton  v.  Bowley, 

'  See  last  preceding  paragraph,  and  L.  R.  8  £q.  139;  Molony  v,  Kennedy, 

eases  cited  in  note.  10  Sim.  254;  Johnstone  v.  Lamb,  15 

'  Seagrave  ▼.  Seagrave,  13  Yes.  439,  Sim.  308;  Proudley  y.  Fielder,  2  Mylne 

443;  Evans  v.  Carrinffton,  2  DeGex,  F.  &  K.  57;  Musters  ▼.  Wright,  2  Be  Gex 

k  J.  481;  Duncan  v.  Campbell,  12  Sim.  &  S.  777;  Stewart  ▼.  Stewart,  7  Johns. 

616;  and  in  the  absence  of  statute  it  Ch.  229;  Donnington  v.  Mitchell,  2  N. 

seems  the  rights  of  the  husband  under  J.  £q.  243;  Cooney  ▼.  Woodbnrn,  33 

a  marriage  settlement  are  not  forfeited  Md.  320;  [Johnson  t.  Prairie,  91  N. 

or  destroyed  by  a  divorce  procured  by  C.    159.]     These    common-law  rules 

the  wife,   which  could  only  be    for  concerning     succession     have     been 

the  husband's  adultery:  Fitzgerald  ▼.  greatly  modified  in  many  of  the  states, 

diapman,  L.  R.  1  Ch.  Div.  563;  Bur-  especially  concerning  the    husband's 

ton  V.  Sturgeon,,!*  R.  2  Ch.  Div.  318;  rights  as  his  wife's  successor.    In  each 

wr  wrUra^  Swift  v.  Wenman,  L.  R.  10  state,  the  statutory  regulations  will, 

Eq.  15;  Fossell  y»  Dowding,  Lb  R.  14  of  course,  govern* 
Eq.  42L 
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for  her  other  personal  expenditure.  Gifts  or  payments 
made  by  the  husband  to  the  wife,  from  time  to  timei  after 
marriage,  for  the  same  purposes^  are  also  treated  as  pin- 
money.  Pin-money  resembles  the  wife's  separate  estate 
in  one  feature,  that  she  uses  and  disposes  of  it  herself; 
it  differs  from  her  separate  estate  in  not  being  an  ab- 
solute gift  to  her  own  use,  and  in  not  being  free  from 
the  ju9  mariti.  The  only  object  of  pin-money  is  personal 
expenditure;  the  wife  is  not  entitled  to  have  her  personal 
expenses  otherwise  defrayed  by  her  husband,  without 
drawing  upon  the  pin-money  fund,  and  then  to  demand 
payment  of  its  arrears  as  a  debt  due  to  her  from  him  or 
from  his  estate.^ 

§  1112.  The  Wife's  Paraphernalia.  —  The  wife's  para^ 
phernalia  include  the  wearing  apparel  and  ornaments 
given  to  her  by  her  husband,  reasonably  suitable  to  her 
condition  in  society,  with  the  express  design  of  being  'worn 
by  her  as  clothing,  or  as  her  ovm  personal  ornaments.' 

'  The  leading  case  upon  this  anbject,  Ir.  Ch.  Rep.  216;  Edgeworfcfa  ▼•  Bdge- 
in  which  moat  of  the  rules  concerning  worth,  16  Ir.  Ch.  Rep.  34S;  as  a  gen- 
it  are  laid  down,  is  Howard  v.  Digby,  eral  rule  she  oannot  claim  more  &an 
S  Bligh,  N.  S.,  224,  245,  265-269;  2  the  arrears  for  <me  year:  Lord  Town- 
Clark  &  F.  634;  and  see  1  Lead.  Cas.  shend  ▼.  Windham,  2  Ves.   Sr.    1,  7; 
Eq.,  4th  Am.  ed.,  729.     Pin-money  Peacock  ▼.  Monk,  2  Yes.  Sr.  19D;  As- 
does  not  include  the  purchase  of  jew-  ton  v.  Aston,    1  Ves.   Sr.  2S4,    267; 
els,  nor  the  cost  of  maintaining  the  Howard  v.  Digby,  nqfra;  finally,  her 
house,  erounds,  carriage,  and  the  like,  own  representatives  haye  no  daun  for 
but  only  the  wife's  current  personal  arrears  upon  the  husband  or  hia  estate: 
expenses.     The  wife  is  not  liable  to  Howard  ▼.  Digby. 
account  for  its  expenditure;  and  if  she        *  See  Graham    ▼.   Londonderry,   3 
fulfills  the  duty  of  applying  it  to  her  Atk.  393;  1  Lead.  Cas.  £q.,  4th  Am. 
dress  and  other  personal  expenses,  she  ed.,  730,  731.     Jewels  and  (vnamenta 
is  entitled  to  any  surplus  remaining  in  the  nature  of  heir-looms  in  her  hna- 
out  of  what  has  been  actually  paid  to  band's  family  are  not  paraphernalia: 
her:  Jodrell  v.  Jodrell,  9  Beav.  45;  Jervoise  v.  Jerroiae,  17  fieav.  566,  670; 
Howard  v.  Digby,  supra;  if  the  hus-  Calmady  v.  Calmady,  11  Vin.   Abr. 
band  has  actually  paid  or  provided  181,  pL  21;  but  where  the  husband 
for  all  her  personal  expenses,  she  can-  makes  presents  to  bis  wife  of  jewels, 
not  claim  any  arrears  from  his  estate  ornaments,  and  the  like,  for  the  pnr- 
at  his  death:  Fowler  t.  Fowler,  3  P.  pose  of  being  worn  by  her,  they  are 
Wms.  353,  355;  Thomas  ▼.  Bennet,  2  considered  as  paraphernalia:  Jervoise 
P.  Wms.  347;  Howard  v.  Digby;  ex-  ▼.  Jervoise,  17  Beav.  566,  571;  Gra- 
eept  that,  when  he  had  not  made  the  ham  v.  Londonderry,  3  AlAc.  393,  394; 
stipulated  payments,  and  on  her  de-  see  Whiton  v.  Snyder,  88  N.  Y.  299; 
manding  them  he  had  promised  to  pay  jewels  and  snob  artides  may  be  given 
them  in  full,  she  may  claim  all  the  by  the  husband  to  his  wife  absolutely 
arrears  from  his  estate:    Ridout  v.  so  as  to  become  part  of  her  separate 
Lewis,  1  Atk.  269;  Foss  ▼.  Foas,  15  estate,   and   presents  which    become 
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JaraphBriiftlia  are  very  different  in  their  legal  incidenta 
from  the  wife's  separate  estate.  While  she  is  entitled 
to  their  possession  and  use,  and  may  under  some  circum* 
stances  have  a  claim  with  respect  to  them  in  the  nature 
of  a  debt  against  her  husband's  estate,  she  is  not  their 
absolute  owner;  she  cannot  dispose  of  them;  on  the  con- 
trary, her  husband  may  dispose  of  them,  and  they  are 
liable  to  the  claims  of  his  creditors. 

§  1113.  Settlement  or  Oonyeyance  by  the  Wife  in 
Fraud  of  the  Marriage.  —  By  marriage  at  the  common 
law  the  husband  acquires  large  interests  in  the  wife's 
property.  Any  alienation  by  her  of  her  property  in  fraud 
of  her  husband's  marital  rights  would  therefore  be  set 
aside  by  a  court  of  equity  as  null  and  void.  In  accord- 
ance with  the  common-law  theory  of  marriage,  and  while 
that  theory  yet  prevailed  unmodified  by  statute,  the  doc- 
trine on  this  subject  was  established  by  the  English  courts 
of  equity  as  follows:*  "  A  conveyance  by  a  wife,  whatso- 

panphemalis  should  be  distinguished  creditor  for  their  yalae  against  hia 

from  soch  gifts:  Graham  ▼.  £>ndon-  personal  estate,  and  the  assets  will  be 

derry,  tupra;  and  artioles  which,  if  marshaled  in  her  favor:   Aldrich  t. 

given  by  ner  husband,  would  be  para-  Cooper,  8  Ves.  382,  397;  against  the 

phemalia,   when    given    by    a   third  heir  taking  land  by  descent:  Snelson 

person  will  rather  be  considered  as  ▼.  Corbet,  3  Atk.  369;  Tipping  v,  Tip- 

her    separate    property:    Qraham    ▼.  ping,  1  P.  Wms.  729;  and  against  dev- 

Londonderry,  9*^<^:  Lucas  ▼.  Lucas,  isees  of  land:  Bovntun  y.  Boyntun, 

1   Atk.    270.     The    husband    cannot  1  Cox,  106;  Incledon  ▼.  Northcote,  3 

bequeath  the  paraphernalia:  Tipping  Atk.  430,  436;  Tvnt  ▼.  Tynt,  2  P. 

▼.  Tipping,  1  P.  Wms.  729;  Seymore  Wms.   542,   543;  but  see  Ridout  ▼. 

Y.  Treailian,  3  Atk.  358;  but  may  dis-  Earl  of  Plvmouth,  2  Atk.  104;  Probert 

pose  of  them  by  gift  or  sale  during  y.  Clifford,  Amb.  6.    The  husband's 

her  life:  Seymore  ▼.  Tresilian,  ittpra;  possession    of    the    paraphernalia   at 

they  are  liable  to  the  claims  of  his  the  time  of  his  death  is  immaterial: 

creditors,  even  though  given  to  her  Northey  v.  Korthey,  2  Atk.  77,  79.  It 

before  marriage:  Boyntun  v.  Boyntan,  may  be  added,  that  as  the  legal  title 

1  Cox,  106;  Ridout  v.ESarl of  Plymouth,  to  the  paraphernalia  is  held  by  the 

2  Atk.  104;  Snelson  v.  Corbet,  3  Atk.  husband,  he  is  the  proper  party  to 
369;  Campion  v.  Cotton,  17  Ves.  264,  bring  any  legal  action  for  their  loss  or 
273;  but  they  are  not  subject  to  the  for  injury  to  them. 

claims  of  his  legatees,  general  or  spe-  '  Countess  of  Strathmore  y.  Bowes, 
oific:  Graham  v.  Londonderry,  supra,  2  Brown  Ch.  345;  1  Ves.  22;  1  Lead. 
If  her  paraphernalia  have  been  pledged  Cas.  Bq.  605,  61 1-617,  618*623.  I  add 
by  her  husband  in  his  lifetime,  and  a  brief  abstract  of  the  points  settled 
there  are  sufificient  assets  after  pay  by  the  English  decisions.  A  woman, 
ment  of  hie  debts,  she  is  entitled  to  prior  to  the  commencement  of  a  mar- 
have  them  redeemed  therewith:  Gra-  riage  negotiation,  may  make  such  dis- 
ham  V.  Londonderry.  If  the  para-  position  of  her  property  as  she  sees 
phemalia  have  been  used  in  payment  nt,  and  no  fraud  will  be  thereby  com- 
of  her  husband's  debts,  she  will  be  a  mitted  upon  the  husband  whom  she 
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ever  may  be  tbe  circamstanceSp  and  even  the  moment 
before  the  marriage,  is  prima  facie  good,  and  becomes  bad 
only  upon  the  imputation  of  fraud.  If  a  woman,  dviring 
the  course  of  a  treaty  of  marriage  with  her,  makes,  withoat 
notice  to  the  intended  husband,  a  conveyance  of  any  part 
of  her  property,  it  should  be  set  aside,  though  good  prima 
facie f  because  affected  with  that  fraud.''  The  rules  thus 
established  by  the  English  court  of  chancery  have  been 
repeatedly  approved  and  adopted  in  various  states  of  this 
country,  where  the  common-law  theory  concerning  the 
effect  of  marriage  still  prevailed.^  The  extensive  and 
radical  changes  made  by  modern  legislation  have  ren- 
dered these  rules  obsolete  in  a  majority  of  the  states.' 

finaUy  marries;  nor  ia  it  neoeaaary  that  aenta  to  or  haa  notice  of  the  diapoii- 

such  disposition  should  be  communi-  tton:  Hunt  t.  Matthews,  1  Vem.  40S| 

oated  to  him:  Connteaa  of  Strathmore  Slocombe  ▼.  Glubb,  2  Brown  Ch.  545; 

V.  Bowes,  $tepra;  Cotton  ▼.  King  2  P.  Counteas  of  Strathmore  y.  Bowea^  jv- 

Wms.  358,  674;  Ball  ▼.  Montgomery,  pm;  Ashton  ▼.  McDoogall,  5  Beav.  65; 

2  Yes.  191,  193;  England  ▼.  Downs,  2  Wrigley  ▼.  Swainson,  S  De  Gez  ft  S. 

BeaT.  622.    But  a  aettlement  or  con*  458;  Griffgs  ▼.  Staplee,  2  De  G«x  ft  & 

▼eyanoe  by  the  intended  wife  after  the  672;  Prideauz  y«  Ix>nadale,  1  Da  Oez, 

commencement  of  the  negotiation  for  J*  ft  S.  433;  and  the  husband'a  acaai* 

a  marriage,  which  afterwarda  takes  esoence  to  the  disposition  would  oar 

place,  ma^e  without  notice  to  her  in*  any  relief:  Loader  t.  Clarke,  2  Maen* 

tended  husband,  is,  in  general,  void  aa  ft  G.  382. 

against  him,  except  when  in  favor  of        ^  Tuoker  t.  Andrews,  13  Mew   124 

a  bona  fide  pnrchaaer  for  value :  Qod*  Williams  ▼.  Oarle,  10  N.  J.  VUy  643 

dard  ▼.  Snow,  1  Russ.  485;  Lance  v.  Robinson  t.  Buck,  71   Pa.   Sk    386 

Norman,  2  Ch.  Rep.  79.    A  disposl-  Belt  t.  Ferguson,  3  Grant  Gba.   289: 

tion  made  to  a  bona  fide  purchaser  for  Duncan's  Appeal,  43  Pa.  St  67;  Wal 

▼alue  cannot  be  impeached:  Blanohet  lerv.  Armiatead's  Adm'ra,  2 L^h,  II 

T.  Foster,  2  Ves.  Sr.  264;  Lewellin  ▼.  21  Am.  Deo.  694;  Fletcher  t.  Ashley^ 

Gobbold,  1  Smale  ft  G.  376.    The  rule  6  Gratt  332,  339;  Linker  t.  Smith,  4 

is:  "  Deception  will  be  inferred  if,  after  Wash.  224;  L<2gui  ▼.  Simmona^  3  Lred. 

the  commeneemeiU  of  the  treaty  for  mar-  Eq.  487,  494;  Terry  v.  Hopkina,  1  Hill 

riage  the  wife  should  attempt  to  make  Eq.  1;  Ramsay  ▼.  Joyce,  I  McMulL 

any  disposition  of  her  property  with*  Eq.  236,  249;  37  Am.  Deo.  550;  Me- 

out  her  intended  husband's  kuowledge  Clure  ▼.   Miller,   Bail.   Eq.    108;    21 

or  concurrence ":  Taylor  T.  Pugh,  1  Am.  Dec.  522;  Manes  v.  Darant^  8 

Hare,  608,  614;  Downes  v.  Jennings,  Rich.  Eo.  404;  46  Am.  Dee.  65;  Free* 

32  BeaT.  290;  Chambers  ▼.  Crabbe,  34  man  ▼.  Hartman,  45  IlL  57;  02  Am. 

Beav.  457;  but  see  St  George  y.  Wake,  Dec.  193;  McAfee  ▼,  Ferguson,  9  & 

1  Mylne  ft  K.  610,  623;  De  Manne*  Mon.  475;  Cheshire  ▼.  Payne,  16  B. 

ville  ▼.  Crompton,  1  Ves.  ft  B.  364.  Mon.  618;  oyerruling  Hobba  t.  Bland* 

There  can  be  no  anch  presumption  of  ford,  7  Mon.  469. 

fraud  where  the  intended  husband  aa«  _  *  See  ante,  1 1099^  nota. 
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SECTION  IL 

THB  Wmn  EQUITY  TO  ▲  SETTLEMENT. 

AVALTBDL 

f  II 14.  Oenenl  naiara. 

f  Illft.  Extent  of  th«  wife'i  equity;  to  what  property  and  againat  what  pei^ 

aona. 

1 1116.  Whon  the  eqoity  does  not  aiiati 

f  1117.  Amoont  of  the  eettleaMntk 

f  1118.  Form  of  the  eettlement. 

f  1119.  Maintenanoe  of  wifOi 

fll2a  Alhnony. 

§  1114.  General  Nature.  —  The  origin  of  tbis  peculiar 
equitji  as  an  application  of  the  maxim.  He  who  seeks 
equity  must  do  equity,  has  been  fully  explained  in  a 
former  chapter.*  The  wife's  equity  to  a  settlement  does 
not  depend  upon  her  right  of  property  in  the  subject- 
matter,  for  it  must  be  enforced  for  the  benefit  of  herself 
and  her  children,  and  the  amount  is  wholly  discretionary 
with  the  court;  it  is  an  obligation  which  the  court  fast- 
ens, not  upon  the  property,  but  upon  tJhe  right  to  receive  it, 
—  the  right  of  her  husband  and  those  claiming  under  him 
to  receive  it,  as  well  as  that  of  the  wife.'  The  doctrine 
was  first  applied  to  cases  only  where  the  husband  resorted 
to  the  jurisdiction  of  equity  in  order  to  enforce  his  jus 
mariti  and  reach  assets  belonging  to  his  wife.  Having 
been  established  in  this  application,  it  was  soon  extended 
to  cases  where  the  general  assignees  in  bankruptcy  or 
insolvency  of  the  husband  sought  the  aid  of  equity  in 
reaching  property  of  the  wife;  the  court  imposed  on  them 
the  same  conditions  which  it  would  impose  on  the  hus- 
band himself.*    The  next  step  was  soon  taken,  and  the 

^Seoonl^ToI.  I,qaotationfromopin-  'Osbom  t.  Moi^n,  9  Hare,  432, 

Ion  of  Lord  Cottenham  in  the  leaaing  434. 

OMO  of  Stargie  v.  Champneye,  6  Mylne  *  Otwell  t.  Probert»  2  Vee.  880,  682; 

&  G.  97,  101,  in  note  1,  under  S  385;  Dnnkley  r.  Donkley,  2  De  Gez,  M.  k 

alao  §  389,  and  the  nnmerons  English  O.  890. 
and  American  cases  cited  nnder  i£ 
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doctrine  was  applied  to  particular  assignees  of  the  hus- 
band for  a  valuable  consideration,  wheaeyer  they  at- 
tempted to  enforce  their  assignments  by  a  proceeding  in 
equity.^  In  these  early  stages  of  the  doctrine,  the  court 
was  always  set  in  motion  by  the  husband  or  his  assignees, 
and  it  was  formerly  supposed  that  this  was  essential;  it  is 
now  settled,  however,  that  the  wife  may  herself  originate 
the  proceeding,  and  may  maintain  a  suit  for  a  settlement.' 
A  court  of  equity  will  not,  therefore,  interfere  with  the 
purely  legal  rights  of  the  husband,  or  of  his  assignees, 
which  can  be  completely  enforced  at  law,  without  the  aid 
of  equity,  and  where  the  property  is  not  already  in  the 
custody  or  under  the  immediate  control  of  the  court  of 
equity.  The  general  doctrine  may  be  formulated  as  fol- 
lows: Where  the  husband,  or  some  person  claiming  un- 
der him,  is  suing  in  equity  to  reach  the  wife's  property; 
and  where  the  property  is  already  within  the  reach  of 
the  court, —  as  where  it  is  vested  in  trustees,  or  has  been 
paid  into  court,  or  is  in  any  other  situation  which  brings 
it  under  the  control  of  the  court, — the  court  of  equity 
will  not  grant  the  relief  in  the  first  instance,  nor  permit 
the  property  to  be  removed  out  of  its  jurisdiction  and  con- 
trol in  the  second,  until  an  adequate  provision  is  made  for 
the  wife,  unless  special  circumstances  exist  which  defeat 
her  right;  and  under  a  like  condition  of  the  property,  the 
wife  may  herself  institute  a  suit  and  obtain  the  relief.* 

>  Maoanlay  t.  Philips,  4  Vm,  16, 19;  y.  Myen,    6   Johns.    Qi.    25^    178; 

Soott  ▼.  Spashett,  3  Maon.  k  G.  599;  Helms  t.  Francisons,  2  Bland,  M4; 

Haviland  t.  Bloom,  6  Johns.  Oh.  178,  20  Am.  I>ee.  402;  Poindezter  ▼.  Jef- 

180.  fries,  16  Oratt  363;  bat  see  Jaek«m 

*  Lady  Elibank  ▼.  Montolien,  6  Ves.  ▼.  Hil),  25  Ark.  223.     In  Dnnoomba 

737;  Ex  parte  Coysegame,  1  Atk.  192;  y.  Greenacre,  2  De  Gex,  F.  dt  J.  500, 

Sturgis  T.  Champneys,  5  Mylne  ft  G.  28  Bear.  472,  it  was  held  that  where  a 

97;  Dancombe  ▼.  Greenaore,  2  De  Gez,  legacy  to  a  wife  had  been  paid  into  (As 

F.  k  J.  609,  617;  Wallace  t.  Aaldjo,  court,  the  wife  oould  maintain  asaitto 

I  De  Gez,  J.  k  S.  643;  Giaoometti  v.  restrain  the  hasl>and's  assignee  from 

Prodgers,  L.  R.  14  £q.  263;  8  Oh.  338;  enforcing  his  lesal  remedies  for  the 

Kenny  ▼.  Udall,  6  Johns.  Ch.  464;  3  reoovery  of  the  legacy.    Here  it  will 

Cow.  690;  Van  Epps  v.  Van  Deasen,  4  be  noticed   that   the   snbjeet-matter 

Paige,  64,  74;  26  Am.  Dec  616;  Van  was  already  within  the  eontcol  and 

Dazer  t.  Van  Duzer,  6  Paige,   366,  onstody  of  the  oourt. 
368;    31   Am.   Dec.   257;    Martin    ▼.        *Lady  Elibank  ▼.  Montolien,  1  Lead. 

Martin,  1  RofL  Ch.  461;  467;  Haviland  Caa.  £q.    623^   639-669,   670-679;  in 
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§  1115.    Extent  of  the  Wife's  Equity— To  What  Prop- 
erty and  against  What  Persons. — The  rule  is  funda- 
mental that  the  wife's  equity  does  not  exist  where  the 
husband  is  ouly  exercising  his  legal  right  over  the  person- 
alty of  his  wife's  estate  which  vested  in  him  by  the  mar- 
riage,  or  over  his  own  joint  life  interest  in  her  realty.^ 
It  only  arises  where  the  wife's  interest  being  equitable, 
the  property  itself  is  originally  under  the  control  and 
j  urisdiction  of  equity,  or  being  legal,  the  husband  or  his 
assignees  resort  to  courts  of  equity  in  order  to  enforce, 
protect,  or  perfect  their  claims.    Realty — Estates  in  fee: 
The  right  extends  to  her  equitable  estates  in  fee,  although 
the  husband's  possible  estate  by  the  curtesy  will  not  be 
interfered  with,  and  to  her  equitable  estates  in  tail,  with 
this  limitation,  however,  that  it  cannot  embrace  the  corpus, 

addition  to  the  Enffltsh  and  American  ^2  (proceed*  of  sale  of  wife's  contin- 

caaet  illastrating  the  general  doctrine  sent  dower  in  her  husband 'a  lands  will 

cited  under  §  389,    voL    I,  ^.   631,  be  secured  to  her);  McCaleb  v.  Crich- 

see  Dnncombe  y.  Greenacre,  2  Ue  Grez,  field,  6  Heisk.  288;  Jackson  ▼.  Hill, 

F.  k  J.  509;  Life  Association  ▼.  Sid-  25  Ark.  223;  Atkinson  r.  Beall,  33  Ga. 

dal,  SDeGex,  F.  k  J.  271;  Smith  ▼.  153;  Sabel  ▼.  Slingluff,  52  Md.  132; 

Matthews,   3  De  Gez,  F.  k  J.  139;  Moore  ▼.  Moore,  14  R  Mon.  208;  Ben- 

Martin  t.  Foster,  7  De  Gez,  M.  k  G.  nett  ▼.  Dillingham,  2  Dana,  436;  Cop- 

98;  Allday  t.  Fletcher,  I  De  Gez  k  J.  pedge  ▼.   Threadgill,   8    Sneed,  577; 

82;  Biddies  ▼.  Jackson,  3  De  Gez  k  rbiUips  y.  Hassell,  10  Humph.    197; 

J.  544;  Wallace  v.  Auldjo,  1  De  Gez,  Pouidezter  ▼.  Jefifries,  15  Gratt  363; 

J.  k  S.  643;  Johnson  r.  Lander,  L.  K  Wiles  ▼.  Wiles,  3  Md.  1;  56  Am.  Dec 

7  Eq.  228;  Croxton  ▼.  May,  L.  R.  9  733;  Lay's  Ez'rs  ▼.  Brown,  13  R  Mon. 

Eq.  404;  Aitchison   ▼.  Dizon,  L.  IL  295;  Andrews  t.  Jones,  10  Ala.  401; 

10  Eq.  589;  In  re  Carr's  Trusts,  L.  B.  Ward  t.  Amory,  1   Curtis,  419,  432; 

12  Eq.  609;  Giacometti  ▼.  Prodgers,  [Ponlter  r.  Shackel,  39  Ch.  Div.  471.] 

L.  R.  14  Eo.  253;  8  Ch.  838;  Kniffht  In  a  few  states,  including  New  Hamp- 

▼.  ELnight,  L.  R.  18  Eq.  487;  Ruffles  shire  and  North  Carolina,   the   doc- 

Y.  Alston,  L.  Rw  19  £lq.  539;  In  re  trine  seems  to  have  been  expressly 

Cordwell's  Estate,  L.  K  20  Eq.  644;  rejected.     The  modem  legislation  in 

Spirett  V.  Willows,  L.  R.  1  Ch.  520;  to  large  a  portion  of  the  American 

In  re  Sugeitt's  Trusts,  L.  Rw  3  Ch.  states,  destroying  the  husband's  inter- 

215;  In  re  Lush's  Trusts,  Lb  R.  4  Ch.  est  in  his  wife's  property,  and  making 

591;  Barnard  ▼.  Ford,  L.  R.  4  Ch.  247;  it  her  own  separate  legal  estate,  has, 

Walsh  ▼.  Wason,  L.  R.  8  Ch.  482;  In  of  course,  taken  away  the  very  foun- 

re  Mellor's  Trusts,  L.  R.  6  Ch.  DiT.  dation  for  this  equitable  doctrine,  and 

127;  Taunton  ▼.  Morris,  Lb   R.  8  Ch.  it  has  thus  been  rendered  Tirtually 

DiT.  453;  11  Ch.  Div.  779;  In  re  Rob-  obsolete.     For  this  reason,  I  shall  not 

inson's  Estate,  L.  R.  12  Ch.  Diy.  188;  attempt  to  give  any  detailed  statement 

Ward  y.  Ward,  L.  R.  14  Ch.  Diy.  506;  of  itsparticular  rules  and  applications. 

In  re  Bryan,  L.  R.  14  Ch.  Diy.  516;  ^  Warden  y.  Jones,  2  De  Gez  k  J. 

Shipway  y.  Ball,  L.  R.  16  Ch.  Diy.  76,  87;  Durham  y.  Crackles,  32  L.  J. 

376;  Pond  y.  8keen,  2  Lea,  126;  White  Ch.   Ill;  Ward  T.   Ward,  L.   R.   14 

y.  Gouldin's  Ex'rs,  27  Gratt,  491;  Can-  Ch.  Diy.  506;  In  re  Bryan,  L.  R  14 

by  y.    McLear,    13    Bank.    Reg.   22;  Ch.  Diy.  516;  Canby  y.   McLear,  13 

Beals's  Ez'r  y.  Storm,  86  N.  J.  Eq.  Bank.  Reg.  22. 
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but  only  the  rents,  profitSi  and  income.^    Even  where 
the  wife's  estate  in  land  is  wholly  legal,  if  the  husband 
or  his  assignee  comes  into  a  court  of  equity  as  plaintiff 
with  respect  to  it,  and   it  is   thus  brought  within  the 
equitable  jurisdiction,  the  wife's  equity  will  attach  and 
be  protected.'     Terms  of  years:  The  equity  extends  to  the 
wife's  leasehold  estates,  and  will  be  enforced  against  the 
husband  and  his  assignees,  unless  her  interest  and  his 
title  in  rirtue  thereof  are  wholly  legal.*    PersonaUy — 
Things  in  action:  That  the  equity  embraces  the  wife's 
equitable  personal  property,  and  especially  her  things  in 
action,  unless ''reduced  to  possession"  by  her  husband, 
and  will  be  enforced  against  him,  and  his  general  assign- 
ees, and  eren  against  his  particular  assignees  for  a  yalu- 
able  consideration,  is  settled  beyond  dispute/    Life  estates: 
It  was  formerly  supposed  that  a  radical  distinction  existed 
between  the  wife's  absohUe  estates,  and  those  which  she 
held  only  for  her  life.*    The  latest  English  decisions, 
however,  have  established  the  rule  that  a  wife  has  the 
same  equity  to  a  settlement,  as  against  her  husband  or 
his  general  assignee,  out  of  property  in  which  she  has 

>  Smith  ▼.  Matthews,  3  De  Gex,  F.  M.  ft  O.  782;  Bnrdon  y.  Dean,  2  Vm. 

k  J.  139;  Life  AMOciation  ▼.  Siddal,  3  607;  Beresford  y.   Hob«>n,    1  Madd. 

DeOex,  F.  &  J.  271;  Wortham  v.  Pem-  362;  Raffles  ▼.  Alston,  L.  R.  19  JSq. 

berton,  1  De  Gex  ft  S.  644.    lo  Life  639;  In  n  Mellor's  Tmsta,  L.  R.  6  (%. 

Associatioii  r.  Siddal,  Turner,  L.  J.,  Div.  127  (a  life  policy).     As  to  tlM 

while  showing  that  the  equity  extended  right  affainet  a  particular  assignee  d 

only  to  the  income,  and  not  to  the  the  husband  for  a  valuable  eonsidera- 

corpuSf  of  the  land  in  such  estates,  laid  tion,  see  Earl  of  Salisbury  t.  Newton, 

down  a  fundamental  rule  as  follows:  1  Eden,  370;  Macaulay  ▼.   Philips,  ^ 

*'The  equity  for  a  settlement  attaches  Ves.  16,  19;  Wright  ▼.  Morley,  11  Val 

on  what  the  husband  takes  m  ri^ht  qfihs  12,  16;  Elliott  v.  Cordell,  6  Madd.  149, 

««{/«,  and  not  on  what  the  wife  takes  166;  Carter  ▼.  Taggart,  1  De  Otx^  U. 

in  her  own  right."    A  legacy  to  the  ft  G.  286;  5  De  Gex  ft  8.  49;  Tidd 

wife  charged  on  lands  devised  to  a  t.  Lister,  3  De  Gex,  M.  ft  G.  867. 
third  person  is  subject  to  her  equity:        ^  See  Tidd  ▼.  Lister,  3  De  Gez,  Ml 

Dnncombe  ▼.  Greenacre,  2  De  Gex,  F.  ft  G.  867,  869,  870,  and  cases  ettsd. 

ft  J.  609.  It  was  therefore  held  that  where  she  ii 

'  Sturgis  ▼.  Champneys,  6  Mylne  ft  living  with  and  maintained  hj  hfit 

0.  97;  see  Atkinson  v.  Beall,  33  Ga.  husband,  although,  as  she  allegea.  i& 

163;  Sabel  v.  Slingluff,  62  Md.  132.  a  manner  very  inadequate  to  her  fflr- 

'  Hauison  v.  Keating,  4  Hare,  1;  tune,  she  has  no  equity  to  a  settle- 
Clark  V.  Cook,  3  De  Gex  ft  S.  333;  ment  out  of  her  life  estate:  Vaugbsa 
Hill  ▼.  Edmonds,  6  Do  Gex  ft  S.  ▼.  Buck,  13  Sim.  404.  This  and  liini* 
603.  lar  cases  which  deal  with  her  ri|tfat  m 

*  Scott  ▼.  Spashett,  3  Macn.  ft  G.  against  her  husband  must  be  re^rded 

699,  603;  Barrow  v.  Barrow,  6  De  Gex,  as  overruled. 
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onlj  a  life  interest,  as  out  of  property  in  which  she  has 
&n  absolute  interest;  and  the  court  will  make  no  distinc- 
idon  between  the  two  cases  as  regards  the  amount  to  be 
settled.^  The  following  general  conclusions  may  be  re- 
garded as  settled  by  a  comparison  of  all  the  decisions: 
The  wife's  equity  to  a  settlement  out  of  her  life  estate 
exists  against  her  husband  while  he  has  made  no  disposi- 
tion of  it;  and  against  his  general  assignees  or  trustees  in 
bankruptcy  or  insolvency  in  whom  it  has  vested ;  but  not 
against  his  particular  assignee,  to  whom  he  has  trans- 
ferred it  for  a  valuable  consideration.  In  the  latter  case, 
however,  the  assignment  only  operates  during  coverture.' 
The  wife's  right  does  not  extend  to  her  mere  reversionary 
personal  estate,*  nor  to  arrears  of  income  accruing  before 
she  made  a  claim.* 

§  1116.  When  the  Equity  does  not  Arise. — Although 
the  property  may  be  such  that,  under  ordinary  circum- 
stances, the  equity  would  attach,  still  the  wife's  own  acts, 
conduct,  or  situation  may  prevent  it  from  arising,  or  the 
husband's  mode  of  dealing  with  the  property  may  defeat 
it.  The  wife's  equity  to  a  settlement  out  of  her  things  in 
action  does  not  embrace  those  which  the  husband  has 
fully  ''reduced  into  his  own  possession.''^    If  she  alien  or 

>  Tkanton  t.  Morria,  L.  R.  S  Ch.  [Olarkr.  Hesekuili,  24  Fed.  Rep.  663.] 

Div.  453;  see  eapeoially  the  obeerra-  Against  the  husband's  particular  as- 

tions  of  Malins,  v.  C.»on  p.  456,  oriti*  signees  for  a  valuable  consideration: 

oising  the  opinion  of  Lord  Granworth  See  Tidd  y.  Lister,  3  De  Gex,  M.  ft  G» 

in  Tidd  t.  Lister,  ttmra;  affirmed  on  857,  869,  870;  10  Hare,  140;  Wright  v, 

appeal,  L.  R.  11  Ch.  Dir.  779,  780,  per  Morley,  11  Ves.  12,  22;  Elliott  v.  Cor- 

James,Ij,  J.;781,  perBrett,  L.  J;Wil.  dell,  5  Madd.   149;  1  Russ.  71,  note; 

kinson  ▼.  Charlesworth,  10  Bear.  324;  Stanton  ▼.  Hall,  2  Rnss.  ft  M.  175;  Id 

Koeber  ▼.  Sturgis,  22  Bear.  588;  In  re  re  Dnfify*s  Trust,  28  Beav.  386. 

Ford,  32  Beav.  621.  '  Osborn  ▼.  Morgan,  9  Hare,  432^ 

*  Against  the  husband:  See  Taunton  but  see  In  re  Robinson's  Estate,  L.  R 

V.  Morris,  supra;  Wilkinson  ▼.  Charles-  12  Ch.  Diy.   188;  McCaleb  ▼.  Crich- 

worth,  10  Bear.  324;  Koeber  y.  Stur-  field,  5  Heisk.  288. 

gis,  22  Bear.  588;  In  re  Ford,  32  Beav.  *  In  re  Carr's  Trusts,  L.  R  12  Bq, 

621;  per  eonira^  Vaughan  ▼.  Buck,  13  609. 

Sim.    404,     is    virtually     overruled.  ^  Purdew  ▼.   Jackson,    1    Runs.    1% 

Against    the    husband's    general    as*  Elliott  v.  Cordell,  5  Madd.  149;  Stan« 

signees:  See  Elliott  y.  Cordell,  5  Madd.  ton  t.  Hall,  2  Russ.  ft  M.  175,  182; 

149;  Pryor  ▼.  Hill,  4  Brown  Ch.  139;  In  re  Duffy's  Trust,   28  Beav.  386. 

Ex   parte    Coysegame,   1    Atk.   192;  What  amounts  to  a  reduction  into  his 

Jacobs  T.  Amyatt,  1  Madd.  376,  note;  possession  depends  largely  upon  the 

Squires  v.    Aahford,   23   Beav.    132;  circumstances  of  eaoh  case.    Attemofr- 
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assign  her  property  in  such  a  manner  as  to  legally  bind 
herself,  she  is  thereby  precluded  from  asserting  her  equity 
as  to  such  property.^  The  equity  does  not  exist  where 
the  property  is  already  the  subject  of  or  affected  by  a 
settlement;'  nor,  in  general,  where  she  is  already  other- 
wise well  provided  for;*  nor  where  the  property  isgOTemed 
by  a  foreign  law  in  which  the  equity  is  not  recognized.* 
The  wife's  own  misconduct  or  inequitable  acts  will  bar 
the  right  which  might  otherwise  exist.*  A  married 
woman  may  waive  any  agreement  in  respect  of  her 
equity,  unless  a  fixed  and  certain  provision  for  the  ben- 
efit of  her  children  would  be  thereby  abrogated/  She 
may,  by  examination  and  consent  in  ^court,  waive  ber 
equity,  and  permit  the  property  to  be  paid  or  transferred 
to  her  husband,  unless  she  is  an  infant.' 

ing  no  discnision  of  the  qaestion,  I  metti  ▼.  Prodgen,  L.  B»  14  Eq.  S53; 

add  a  few  caaes  merely  as  illastratioDs:  8  Ch.  338. 

Hornsby  v.  Lee,  2  Madd.  16;  Ellison  *  A  fund  of  money  in  Bn^land,  the 

\\  El  win,  13  Sim.  309;  Le  Vassenr  y.  parties  domiciled  in  Prussia:   Camp* 

Scratton,  14  Sim.  116;  Michelmore  ▼.  bell  ▼.  French,  3  Vei.  321,  323;  wheie 

Mudge,    2   Giff.    183;    Aitchison    ▼.  the  fnnd  was  governed  by  Scotch  law; 

Dixon,  L.  R.  10  Eq.  589,   697.  598;  Anstmther  ▼.  Adair,  2  Mylna  dt  K. 

Ez  parte  Norton,  8  De  Oez,  M.  ft  O.  613;  Hitchcock  v.  Clendinen,  12  Bea?. 

258;  Allday  ▼.  Fletcher,  1  De  Gez  ft  534;  In  re  Todd,  19  Bear.  582;  Mo- 

J.  82;  Wideery  ▼.  Tepper,  L.  R.  7  Ch.  Cormick  t.  Gamett,  5  De  0«x,  M.  ft 

Div.  423;  In  re  Barber,  L.  R.  11  Ch.  G.  278. 

Div.  442;  Heirs  of  Holmes  y.  Adm'r  *  Her  aduUery  is,  in  general,  a  bsr: 

of  Holmes,  28  Vt.  765;  Dunn  ▼.  Sar-  Carr  ▼.  Eastabrooke,  4  Ves.  146;  nn- 

gent,  101  Mass.  336;  Howard  ▼.  Bry*  less  the  oircumstances  are  rery  special, 

ant,   9  Gray,   239;    Bartlett  ▼.   Van  as  her  want  of  any  other  means  of 

Zaudt,  4    Sand.    Ch.    396;    Bnrr    ▼.  maintenance,  or  her  husband'^  adnl- 

Sherwood,    3    Bradf.    85;    Needles's  tery :  See  In  re  Lewin*s  Trust,  20  BeaT. 

Ex'r  ▼.  Needles,  7  Ohio  St.  432;  70  378;  Greedy  ▼.  Lavender,  13  Bear.  62; 

Am.  Deo.  85;  Corley  ▼.  Corley,  22  Ga.  Ball  ▼.  Montgomery,  2  Vee.  191;  see 

178;  Machemv.  Machem,  28  Ala.  374;  Eedes  ▼.  Eedes,  11   Sim.   569.     Her 

Lockhart  ▼.  Cameron,  29  Ala.  355;  Mo-  froMd  is  also  a  bar:  In  re  Lush's  Tmsti^ 

Neill  V.  Arnold,  17  Ark.  154;  Canby  L  R.  4  Ch.  591.     Her  ddU  €0>Uracitd 

V.    McLear,   13    Bank.    Reg.    22    (a  b^ore  marnage^  if  unpaid,  may  pre- 

legacy).  vent  a  settlement:  Barnard  ▼.  Fend, 

^  It  should  be  remembered,   how*  L.  R.  4  Ch.  247;  Bonner  ▼.  Bonner,  17 

ever,  that,  under  the  common«law  in-  Beav.  86;  and  see  Knight  v.  Knight» 

capacities  of  a  married  woman,  her  L.  R.  18  Eq.  487. 

joining  with  her  husband  in  an  assij^n-  *  Fenner  v.  Taylor,  2  Rnas.  ft  M. 

ment  of  her  property  would  ordinarily  190;  Ex  parte  Gardner,   2  Vea.  Sr. 

1>e  nugatory:  Williams  v.  Cooke,   9  671. 

Jur.,  N.  S.,  658;  Tuer  t.  Turner,  20  ^  Dimmoch  ▼.  Atkinson,  3  Brown 

Beav.  560.  Ch.  195;  Beaumont  v.  Carter,  32  Beav. 

>  Brett  ▼.  Forcer,  3  Atk.  403;  Pond  586;  Shipway  v.  Ball,  L.  R.  16  Cfa. 

v.  Skeen,  2  Lea,  126.  Div.  376;  the  court  will  not  take  the 

'  Spicer  V.   Spicer,   24  Beav.   365;  consent  of  an  infant  wife:  Stnbbs  v. 

Grcenv.  Otte,l  Sim.  ftSt.250;Giaco-  Sargon»   2   Beav.  496;   Abraham  ▼. 
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S  1117.    Amount  of  the  Settlement. — With  respect  to 
tlie  amount  of  the  fund  settled  upon  the  wife,  there  is  no 
settled  rule.    Each  case  must  depend  upon  its  own  cir- 
onmstances.    Sometimes  even  the  whole  of  the  fund  in 
<^iiestion  is  allowed  to  her  as  against  assignees  of  the  hus- 
band.^   One  half  of  the  fund  was  formerly  regarded  as 
tlie  general  rule,  and  that  amount  is  still  generally  given, 
in  the  absence  of  special  circumstances.     The  later  de- 
cisions declare  that  there  is  no  rule;  that  the  amount 
rests  in  the  sound  judicial  discretion  of  the  court,  which 
looks  at  the  total  situation  and  environment  of  both  the 
parties.' 

§  1118.  Form  of  the  Settlement.  —  There  is  no  abso- 
lute rule  applicable  to  all  cases.  In  the  absence  of  special 
circumstances,  provision  is  made  for  the  wife  for  her  life, 
and  on  her  death  the  fund  goes  to  the  issue,  if  any.  On 
default  of  issue,  the  alternate  limitation  should  be  to  the 
husband  or  wife,  whichever  should  be  the  survivor.    The 

Kewcombe,  12  Sim.  666;  m  to  recall-  Hare,  383;  Lay  ton  t.  Layton,  I  Smale 

ing  a  consent  ffiven  by  mistake  or  AG.  179;  Smithy.  Smith,  8  GiC  121; 

otherwise,  see  Watson  r.  Marshall,  17  In  re  Kincaid's  Tmsts,  1  Drew.  326; 

Bea7.  363;  Penfold  y.  Mould,  L.  R.  4  In  re  Cutler,  14  Beav.  220;  MarshaU 

Eq.  562.     If  a  man  marries  an  infant  ▼.  Fowler,   16  BeaT.  249;  Watson  ▼. 

ward  of  the  court  without  obtaining  Marshall,    17  Beav.   363;  Francis  ▼. 

the  consent  of  the  court,  the  property  Brooking,  19  Bear.  847;  Dunoombe  ▼• 

belonging  to  her  in  custody  of  the  Greenacre,  29  Beav.  578;  In  re  Ford, 

court  will  not  be  paid  out  until  a  32  Bea^.  621 ;  In  re  Lewin's  Trust*  20 

settlement  is  made  on  her,  even  if  she  Beav.  378;  Johnson  ▼.  Lander,  L.  IL 

should    assent   to    such  a  payment:  7  Eq.  228;  In  re  Cordwell's  Estate,  L. 

Martin  v.  Foster,  7  De  Gez,  M.  ft  G.  R.   20  Eq.  644;  White  ▼.   Gouldin*i 

98;  Biddies  T.  Jackson,  3  De  Gex  ft  J.  Ex'rs,  27  Gratt  491;  [Bozall  ?.  Box- 

644.     IBee  also  f  1310,  as  to  the  mar-  all,  27  Ch.  Div.  220;  Fowke  ▼.  Dray- 

riage  of  infant  wards.]  cott,  29  Ch.  Div.  996;  Beid  y.  Reid, 

'  The  circumstances  must  be  special*  33  Ch.  Div.  220.] 
in  order  that  the  whole  should  be  set-        *  Brown  ▼.   Clark,  3  Ves.  166;  Ex 

tied;  the  smallness  of  the  fund,  the  parte  Pugh,  1  Drew.  202, 2903;  Carter 

entire  absence  of  other  means  of  sup-  v.  Taggs^  1  De  Gex,  M.  ft  G.  286, 

port,  the  misconduct  of  the  husband,  289;  Spirqtt  r.  Willows,  L.  R.  1  Ch. 

his  adultery,  desertion,  etc.,  have  been  520;  In  re  Suggitt's  Trusts,  L.  R.  3 

important   facts    in    such    cases,  on  Ch.  215;  Giacometti  ▼.   Prodgers,  L. 

which  the  court  has  exercised  its  dis*  R.  14  Eq.  253;  8  Ch.  338;  Green  ▼. 

cretion:   Taunton    ▼.   Morris,   L.   R.  Otte,  1  Sim  ft  St.  250;  In  re  Erskine's 

8  Ch.  Div.  453;  11  Ch.  Div.  779;  Scott  Trusto,  1   Kay  ft  J.  302;   Coster  v. 

V.  Spashett,  3  Macn.  ft  G.  599;  Gil*  Coster,  9  Sim.  597;  Napier  ▼.  Napier, 

Christ  ▼.  Cator,  1  De  Gex  ft  S.  188;  1  Dru.  ft  War.  407;  Ex  parte  Fugh,  1 

Dunkley  v.  Dunkley,  2  De  Gex,  M.  ft  Drew.  202;  In  re  Groye'i  Trusts,  3 

G.  390;  Barrow  v.  Barrow,  5  De  Gex,  Giff.  575;   White  ▼•  €k>uldin'i  Ex'r% 

M.  ft  G.  782,  794;  Gent  ▼•  Harris^  10  27  Gratt  491. 


S  1119  EQUITY  JUBISPRUDENCX.  1668 

latest  decisions  have  settled  the  role  that  the  husband's 
marital  rights  should  not  be  interfered  with  any  further 
than  is  necessary  to  protect  the  wife's  equity  for  herself 
and  her  children.* 

§  1119.  lEaintenaace.  —  The  power  of  courts  of  equity 
to  compel  a  provision  to  be  made  for  the  maintenance  of 
a  married  woman  by  her  husband  is  somewhat  analo- 
gous to  that  of  enforcing  her  equity  to  a  settlement,  but 
still  not  identical;  it  is  only  exercised  under  special  cir- 
cumstances of  her  actual  need,  and  then  without  regard  Uy 
any  equity  to  a  settlement  on  her  part;  it  is  confined  to 
her  property  y  and  does  not  extend  to  the  property  origi- 
nally  and  exclusively  belonging  to  the  husband.  If  a 
husband  has  deserted  his  wife,  leaving  her  unprovided  for^ 
a  court  of  equity  will  order  her  maintenance  out  of  her 
fortune,  though  neither  settled  nor  agreed  to  be  settled, 
—  that  is,  although  the  husband's  common-law  rights 
over  it  remain  unrestricted.'  When  the  husband  has 
deserted  his  wife,  or  has  by  his  cruelty  compelled  her  to 
leave  him,  the  court  will  order  her  maintenance  out  of 
the  interest  of  her  fortune,  even  though,  by  the  marriage 
settlement,  it  was  payable  to  him  for  his  life.'  There  is 
no  jurisdiction  in  courts  of  equity  to  compel  a  husband 
generally  to  maintain  his  wife  out  of  his  own  property  or 

^  Garter  ▼.  Tkggart»  1  De  Oez,  M.  Hodgens  ▼.  Hodgeni,  4  Clark  ft  F. 
ft  0.  286;  Croxtoa  ▼.  May,  L.  R.  9  323,  372;  V^allaoe  ▼.  Auldjo^  1  Oe 
Eq.  404;  Spirett  ▼.  Willows,  L.  R.  1  (Hx,  J.  ft  8.  643;  MeCaleb  y,  Orich. 
Ch.  520;  4  Ch.  407;  In  re  Saffffitt's  field.  6  Heisk.  28a 
Tmsts,  L.  R.  3  Ch.  215;  Walsh  ▼.  *  Watkyns  ▼.  Watkyns,  2  Atk.  96, 
Wason,  L.  R.  8  Ch.  482.  Where  a  98;  Cecil  ▼.  Jaxon,  1  Atk.  278;  Ony 
aettlemeat  under  the  wife's  equity  is  ▼.  Pearkes,  18  Vea.  196;  Coster  ▼. 
ordered,  provision  will  always  be  made  Coster,  1  Keen,  199;  Kewsome  t. 
for  the  children  of  the  marriage:  Mur-  Bowyer;  8  P.  Wms.  37;  Kicholls  t. 
ray  ▼.  Lord  Elibank,  13  Vea.  1;  14  Dangers,  2  Yem.  671;  Dnmond  r. 
Ves.  496;  Johnson  ▼.  Johnson,  1  Jacob  Ma^ee,  4  Johns.  Ch.  318,  322. 
ft  W.  472,  475;  and  this  rule  includes  'Ibid.;  Oxenden  t.  Oxenden,  2 
the  wife's  children  by  any  former  Vern.  493;  Williams  ▼.  Callow,  2 
marriage:  Croxton  v.  May,  sttpra.  Vern.  752;  Eedes  ▼.  Eedesi,  11  Sim. 
Bnt  where  no  settlement  had  been  569;  Peters  t.  Grote,  7  Sim.  238L  If 
directed  during  the  lifetime  of  the  the  wife  refuses  to  live  witii  her  fans- 
wife,  her  children  have  no  indepen-  band,  who  is  willing  to  reoetve  her,  or 
dent  right  to  enforce  her  equity  and  if  she  elopes  from  him,  she  is  not  enti* 
to  claim  a  settlement  after  her  death:  tied  to  any  such  maintenance:  Bullock 
Lloyd  Y.  Williams,  1  Madd.  450;  De  t.  Menzies,  4  Ves.  798;  Watkyns  T.. 
la  Garde  ▼.  Lempri^re,  6  Beav.  344;  Watkyns,  2  Atk.  96. 
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V>y  his  own  labor.  Snch  power,  if  it  existed  at  all,  be- 
longed to  the  ecclesiastical  courtSi  or  was  regulated  by 
statute. 

§  1120.    Alimony. —  The  subject  of  maintenance  nat* 
urally  suggests  that  of  alimony,  although  the  two  have 
really  nothing  in  common,  except  their  being  granted  for 
tlie  benefit  of  a  wife.    In  its  proper  and  only  true  sense, 
''^  alimony ''  is  not  a  separate  estate,  nor  is  it  a  provision 
for  maintenance  generally,  as  described  in  the  preceding 
paragraph.    It  is  an  incident  of  divorce;  it  is  merely  a 
provision  for  maintenance  from  day  to  day,  decreed  by  a 
<$ompetent  court  to  a  wife  legally  separated  from  her  hus- 
band, either  by  a  divorce  a  menaa  et  ihoro  or  ex  vinculu. 
Under  the  judicial  system  originally  prevailing  in  Eng- 
land, it  was  granted  and  regulated  •  solely  by  the  ecclesi- 
astical courts,  which  had  exclusive  jurisdiction  of  divorce.^ 
It  is  very  clear  that  the  original  jurisdiction  of  equity  did 
not  include  the  power  to  decree  alimony  as  an  incident  of 
divorce;  nor  is  there  any  jurisdiction  to  grant  alimony  to 
a  wife  as  a  provision  to  be  made  by  her  husband  for  her 
maintenance,  unconnected  with  proceedings  for  a  divorce.' 
The  American  courts  have  generally  conformed  to  this 
view,  and  have  denied  the  existence  of  any  jurisdiction 
to  award  alimony  as  a  provision  for  the  maintenance  of 
a  wife  by  her  husband.*    In  several  states,  however,  such 

>Iik  many  of  fhe  states,  jarisdictioa        'Trotter  ▼.  Trotter,  77  Ul.  510;  Par- 

«Ter  divoroa  has  been  given  by  stat*  sons  y.  Parsons,  9  K.  H.  809;  82  Am. 

ate  to  the  conrts  of  equity,  and  the  Deo.  362;  Pomeroy  ▼.  Wells,  8  Paige, 

•oit  for  a  divorce  is  treated  as  a  snit  406;  Bees  ▼.   Waters,  9  Watts,   90; 

in  equity.    The  jurisdiction  to  grant  Yule  ▼.  Tnle,  10  N.  J.  £q.  138,  143 

alimony  as  an  incident  of  diyoroe  may,  (bnt  see  Paterson  t.  Paterson,  6  N.  J. 

perhaps,   hare   been  sometimes  con-  Eq.   389);    Peltier  ▼.   Peltier,   Harr. 

founded  with  the  general  jurisdiction  (Mich.)  19,  29;  McG^  t.  McOee,  10 

of   oc^nity.    This  may  explain  some  Oa.    477,    482;  Ftschli  y.   Fiscbli,    1 

Amenoan   decisions    concerning   ali«  Blackf.  360;  12  Am.  Dec.  261;  Doyle 

mony  cited  in  a  subsequent  note.  t.  Doyle,  26  Mo.  545,  549;  Shannon 

■Ball  ▼•  Montgomery,  2  Ves.  191,  ▼.   Shannon,  2  Gray,  285;  Sheafe  ▼. 

195;  Vandergncht  t.  De  Blaquiere,  8  Sheafe,  24  N.  H.  564,  567;  Chapman 

Sim.  315;  6  Mylne  ft  C.   229.     The  r.  Chapman,  13  Ind.  396,  397;  Lawson 

only  Jurisdiction  which  the  court  of  ▼.   Shotwell,  27  Miss.  630,  633;  Cory 

ohanoery  exercises  is  to  issue  a  writ  t.  Cory,  11  N.  J.  £q.  400;  Helms  v. 

ot  me  exeaif  where  a  husband  who  has  Franciscus,  2  Bland,  644,  568;  20  Am. 

been    ordered    by    the    ecclesiastical  Dec.  402;  Wallin^sford  ▼•  WalUnga* 

oourt  to  pay  alimony  is  about  to  !•»▼•  ford,  6  Har.  ft  J.  485i 
the  country. 
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a  power  has  been  asserted  and  exercised  as  belonging  to 
the  general  jurisdiction  of  equity.' 


SECTION  in. 

THE  OONTRACrrS  OT  MAItBIED  WOMEIC. 

AHALTBIS. 

S  1121.  The  general  dootrine. 

S  1122.  BaHonak  of  the  doctrine. 

S  1123.  Extent  of  the  liaUUty. 

S  1124.  For  whftt  oontraete  her  leparate  estate  k  liable. 

S  1125.  The  same;  the  Amerioaa  dootrine. 

i  1120.  To  what  eontractt  the  American  dootrine  applies. 

§  1121.  The  GtenenJ  Doctrine. — At  the  common  hiw 
the  contracts  of  married  women  are  absolutely  void. 
Equity  has  never  attempted  to  inyade  this  fundamental 
policy  of  the  law;  it  has  never  clothed  married  women 
with  the  capacity  to  bind  themselves  personally  by 
contract.  Their  contracts,  as  recognized  by  equity,  are 
only  contracts  au&  modo;  the  indebtedness  which  thej 
create  is  not  a  legal  indebtedness,  but  only  an  equitable 
liability,  enforced  in  a  peculiar  manner  by  courts  of 
equity.  After  it  was  settled  that  a  married  woman  might 
hold  property  as  a  separate  estate  to  her  own  separate  use, 
free  from  the  claims  and  interest  of  her  husband,  for 
some  time  the  common-law  incapacity  of  contracting  was 
still  applied  to  her.  The  glaring  injustice  of  this  condi- 
tion soon  became  apparent.    To  permit  a  wife  to  hold 

1  Garland  ▼.  Garland,  50  Miss.  694;  Farland  ▼.  MoFarland,  6i  Mies.  449; 
Almond  v.  Almond,  4  Rand.  S62;  16  Finn  t.  Finn,  62  Iowa,  482;  Farber  t. 
Am.  Dec  781;  Purcell  ▼.  Puroell,  4  Farber,  64  Iowa,  362;  Platner  ▼.  Plat- 
Hen.  &  M.  507;  Prather  t.  Prather,  4  ner,  66  Iowa,  378;  Earle  t.  Earle,  27 
Desans.  Eq.  33;  Khame  ▼.  Rhame,  1  Keb.  277.]  This  oonclnrion  eeems  to 
McCord'a  ^.  197;  16  Am.  Dea  597;  have  been  reached  by  a  mistaken  view 
Glover  ▼.  Glover,  16  Ala.  440,  446;  as  to  the  extent  of  tne  power  to  grant 
Batler  ▼.  Butler,  4  Litt.  201 ;  Logan  maintenance  described  in  the  piiced- 
y.  Logan,  2  B.  Mon.  142;  Graves  ▼•  ing  paragraph,  by  regarding  it  as  in- 
Graves,  36  Iowa,  310;  14  Am.  Rep.  cludmg  the  nnsband's  property  as  well 
525;  Galland  v.  Galland,  38  Cal.  265,  as  the  wife's.  In  {aet»  these  deeisicns 
Sanderson  and  Spragne,  JJ.,  dissent-  seem  to  grant  *' maintenance  *  nnder 
ing;  [Hinds  y.  Hinds,  80  Ala.  225;  the  improper  name  of ''alimony. " 
Vemer  r.  Vemer,  62  Miss.  260;  Mc- 
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parate  property  to  her  own  use,  to  enjoy  its  benefits,  to 
deal  with  it  in  many  respects  as  though  she  were  a  feme 
sale,  and  thus  to  be  clothed  with  many  indicia  of  complete 
o^wnership,  but  at  the  same timeto  withhold  from  her  credi- 
tors all  claim  against  it  or  against  her,  was  in  the  highest 
degree  inequitable.    The  wife  might,  by  her  own   act, 
directly  dispose  of  her  separate  estate,  and  for  the  same 
xeasons  she  ought  to  be  able  to  render  it  liable  for  her 
obligations.     Influenced    by  these    considerations,  the 
courts  of  equity  gradually,  by  progressive  steps,  intro- 
duced and  developed  the  doctrine,  that  although  a  mar- 
ried woman  can  create  no  personal  liability  against  herself, 
her  separate  estate  may  be  liable  for  her  contracts  made 
with  reference  to  it.     Her  contracts  thus  become  equi- 
table obligations,  and  may  be  enforced  in  equity  against 
her  separate  estate.     No  other  doctrine  of  equity  jurispru- 
dence better  illustrates  its  wonderful  freedom  and  power 
in  modifying  legal  dogmas.     Without  attempting  to  trace 
the  progress  of  the  general  doctrine  through  its  whole 
course  of  development  as  it  is  now  settled  by  the  English 
courts,  it  is  correctly  formulated  as  follows:  "If  a  married 
woman,  having  separate  property,  enters  into  an  engage- 
ment, which  if  she  was  Sifeme  sole  would  constitute  a  per- 
sonal obligation  against  her,  and  in  entering  into  such 
engagement  she  purports  to  contract,  not  for  her  husband 
[i.  e.,  not  on  behalf  of  her  husband  as  his  agent],  but  for 
herself,  and  on  the  credit  of  her  separate  estate,  and  it 
was  so  intended  by  her,  and  so  understood  by  the  person 
with  whom  she  is  contracting,  that*  constitutes  an  obliga- 
tion for  which  the  person  with  whom  she  contracts  has 
the  right  to  make  her  separate  estate  liable."  ^ 

^  Mrs.  Matthewman's  Case,   L.  R.  should  be  remarked  that  the  doctrine 

8  Eq.  781,  787.  per  Kindersley,  V.  C;  is  here  stated  in  its  most  general  form. 

Johnson  ▼.  Gallagher,  3  De  Gex,  F.  &  How  the  wife  must  purport  to  eon- 

J.  494,   609-520,  per  Turner,   L.   J.  tract  on  the  credit  of  her  estate,  and 

SaeHnlme  t.  Tenant,  1  Brown  Ch.  16;  koto  she  mast  show  snch  an  intention, 

I  Lead.  Cas.  Eq.  679,  692-700,  703-  I  do  not  now  inquire.     These  reqni- 

705,  735-765.  and  the  elaborate  col-  sites,    however,  must  exist,  in  order 

lection   of     English     and    American  that    her    separate    estate    shftll    be 

authorities  in  the  editors'  notes.    It  liable.     Upon  this  point  all  the  oases, 
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§  1122.  Rationale  of  the  Doctrine. — It  was  once  sap- 
posed  that  the  doctrine  was  properly  explained  by  regard- 
ing the  wife's  contract  as  in  reality  the  execution  of  her 
power  of  appointment,  so  that  the  contract,  being  an  ap- 
pointment, created  an  equitable  charge  or  lien  in  the 
nature  of  a  disposition  upon  her  separate  estate.  This 
theory  has  been  abandoned  as  utterly  untenable.^    The 


English  and  American,   are    affreed.  seem  to  me  that  equity  haa  orer  aaid 

Whenever  her  separate  estate  ia  liable  that  what  is  now  called  a  oootraet  is 

for  her  bond,  note,  or  other  written  a  binding  contract  npon  a  married 

engagement,  altfaongh  the  iustrament,  woman.     What  equity  aeema  to  me  to 

m  temUf  is  her  own  personal  obliga-  have  done  is  this:  it  has  recognised  a 

tion,  and  makes  no  reference  to  bsr  settlement  as  putting  a  married  wo- 

aeparate  property,  this  is  so  held  be*  man  into  the  position  of  hsTing  what 

cause    the   writing  conclusiyely  im-  is  oalled  a  separate  estate!,  offd  hag 

plies  the  intention,  and  purptNrts  to  atiaAed  teriaim  /iofttUtfet,  not  to  her,  ta 

be  made  on  the  credit  of  her  separate  to  tkaU  etiaiA,     The  decisions  appear 

estate.    The  marked   difference   be*  to  ms  to  coms  to  this,  that  certain 

tween  the  conclusions  reached  by  the  fromkm  (I  vss  the  word  'promises' 

English  cases  and  a  large  class  of  the  m  order  to  show  that,  in  my  opinion, 

American    decisions  does   not   arise  they  are  not  contracts)  made  by  a 

from  any  dispute  as  to  the  general  married  woman,  and  acted  npon  by 

doctrine,  which  they  all  alike  adopt;  the  persons  to  whom  they  are  mads 

it  relates  solely  to  the  proper  mode  of  on  tbs  faith  of  the  fact,  known   to 

applying  this  doctrine;  it  turns  only  them,  of  her  being  possessed  at  the 

npon  the  question  whether  the  intent  time  of  a  separate  estate,  wiU  be  so- 

to  deal  upon  the  credit  of  her  sep-  forced  against  such  separate  estate  as 

arate  property  must  expressly  appear  she  was  possessed  of  at  that  tims^  or 

in  the  very  terms  of  the  contract  or  so  much  of  it  as  remains  at  the  time 

from  its  essential  nature,  or  whether  of  judgment  reooTcred.**    In  the  same 

it  may  be  implied  from  the  mere /brm  case,  James,  L.  J.,  said  (p.  460):  '*Itis 

of  the  contract  as  being  under  seal  or  said  that  a  married  woman   having 

in  writing,   or  be  inferred  from  the  separate    estate    has   not    mei«ly  a 

circumstances  of  the  case.  power  of    oontraoting  a  debt  to  be 

^  Owens  ▼.  Dickenson,  Craig  ft  P.  48,  paid  out  of  that  separate  estate,  but, 

63,  54,  per  Lord  Cotteaham;   Murray  having  a  separate    estate,    ahe    has 

T.  Barlee,  3  Mylne  ft  K.  209,  223.  acquired  a  sort  of  equitable  statm  of 

The  true  raUonaU  of  the  doctrine  has  capacity  to  contract  debts,  not  in  le- 

been  admirably  explained  by  eminent  speot  only  of  thcU  separate  estate,  but 

Enslish  judges  in  several  recent  cases,  in  respect  of  any  separate  estate  which 

ana  I  add  a  few  extracts  from  their  she  may  thereafter  m  any  way  aequize. 

opinions.      In  the    very  recent    and  It  is  contended  that  because  equity 

most  carefully  considered  case  of  Pike  enables  her,  having  estate  settled  to 

▼.  Fitzffibbon,  L.  K  17  Ch.  Div.  454,  her  separate  use,  to  charge  thai  estata 

Brett,  L.  J.,  said  (p.  461):  "At  com-  and  to  contract  debts  payable  out  of 

mon  law,  for  reasons  of   high  social  it,  therefore  she  is  released  altc^ether, 

{>olicy,  a  msrried  woman  is  not  al-  in  the  contemplation  of  eqnity,  from 

owed  to  make  any  contract  binding  the  disability  of  coverture,  and  is  en- 

upon  herself  or  upon  any  property  of  abled  in  a  court  of  equity  to  oontrsct 

hers;  in  fact,  the  common  law  did  not  debts  to  be  paid  and  satisfied  ont  of 

recognize  that  she  had  any  property,  any  estate  settled  to  her  separate  use, 

or  could  do  any  act  binding  herself,  which  she  may  afterwards   acquire. 

It  se«*ms  to  me  that  it  is  not  true  to  In  my  opinion,  there  is  no  authority 

say  that  equity  has  recognized  or  in-  for  that  contention."    In  Shattockv. 

vented  a  atatus  of   a  married  woman  Shattock,  L.  K.  2  Eq.  182,  Lord  Rooi- 

to  make  contracts;    neither  does   it  illy,  M.  R.,  stated  tiie  general  doo> 
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time  ratioTUile  of ^  the  doctrine  is,  that  the  liability  of  a 
-wife's  separate  property  for  her  engagements  is  a  mere 


and  its  raikmak,  aa  it  teems  to    "debtor."  James,  L.  J.,  said  (p.  488)t 
in  a  moat  admirable  manner,  ao*    ''In  equity,  the  liability  was  to  hare 

,tely  giving  not  only  its  gronnds,     ber  separate  estate  taken  from  her  for 

tra'fe  its  exact  extent  and  limits  (pp.    the  benefit  of  a  person  with  whom  she 
1S8,    189):    "The   principle   of    the    had  contracted  on  the  faith  of  it  That 
eoiurts  of  eqnity  relating  to  this  sub-    was  a  special  equitable  remedy  arising 
ieot,  in  my  opinion,  is,  that,  as  regards    oat  of  a  special  equitable  right.    Bat 
tier  separate  estate,  a  married  woman    the  married  woman  who  contracts  in 
is  a  feme  9ole,  and  can  act  as  sach,  but    that  way  is  not  a  debtor.iu  anv  sense  of 
oaly  so  far  as  is  consistent  with  the    the  wora.**  Brett,  L.  J.,  said  (p.  489): 
other  principle,  namely,  that  a  mar-    "  The  procednre  of  courts  of  equity  for 
ried  woman  cannot  enter  into  a  oon-    making  the  separate  estate  of  a  mar* 
-tract.    These  principles  are  reconciled    ried  woman  available  to  satisfy  her 
an  this  way:  Equity  attaches  to  the    engagements  did  not  enable  any  one 
separate  estate  of  the  married  woman    to  sne  a  married  woman  as  u|^n  and 
sk  quality  incidental  to  that  property,    for  a  debt  in  a  court  of  canity,  and 
wis.,  a  capacity  of  beins  disposed  of    certainly  not  in  a  court  oi  common 
by  her;  in  other  words,  it  gives  her  a    law.    It  was  a  peculiar  remedy  Offointi 
power  of  dealing  with  that  property    the  eeparaie  property  of  the  married 
aa  ohe  may  think  fit;  but  the  power  of .  woman,  but   it  was   not   a  remedy 
diapoeition  is  confined  to  that  prop- !  against  her  as  upon  and  for  a  debt, 
arty,  and  the  property  must  be  the    Cotton,  L.  J.,  said  (p.  490):  ''A debtor 
•abject-matter  tJiat  she  deals  with;    must  be  a  person  who  can  be  sued  per- 
and  therefore,  if  she  makes  a  con- 1  sonally  for  a  debt,  and  who  is  liable  to 
tract,  the  contract  is  notihing,  unless    all  the  consequences  of  a  personal  jndg- 
it  has  reference,  directly  or  indirectly,  \  ment  against  him.    But  that  is  not  at 
to  that  property.    This  is,  in  my  opin- 1  all  the  position  of  a  married  woman, 
ion,  the  extent  of   the    doctrine    of    even  though  she  has  separate  estate; 
aqnity  relating  to  the  separate  estate  1  proceedings  cannot  be  taken  against 
of  a  married  woman.    It  is  on  this    her    personally  to  enforce    payment 
principle  that  every  bond,  promissory  '  of  a  debt     Formerlv,  courts  of  equity 
note,  and  promise  to  pay  given  by  a    compelled  the  satisfaction  of  her  gen- 
married  woman  has,  for  the  reason  I    oral  engagements  out  of  her  separate 
have  already  stated,  been  held  to  be  a  .  property,  and  now  that  is  done  oy  all 
charge  maoe  by  ha  on  her  separate  ^  the  divisions  of  the  high  court.    But 
estatei   that  is  to  say,  it  is  a  dis-    it  is  only  a  proceeding  to  compel  the 
poaal  of  so  much  of  her  property,  the    satisfaction  out  of  her  separate  prop- 
whole  of   which,  if   she  pleased,  she    erty  of  mffogementa  made  with  r^erence 
might  give  away.    Bat  if  eqnity  goes    to  and  upon  the  rredU  qf  it,    Ae  Lord 
beyond  this,  it  appears  to  me  that  it  is    Justice  James  said  in  London  Char- 
laying  down  this  principle,  that  where    tered  Bank  of  Australia  v.  Lempri^re, 
a  married  woman  has  separate  estate,    L.  B.  4  P.  C.  697:  '  The  married  woman 
she  may  bind  herself  by  contract  ex-    intended  to  contract  so  as  to  make 
actly  as   if  %  feme  eok;  or   in  other    herself  —  that  is  to  say,  her  separate 
words,  that  the  possession  of  separate    property  —  the  debtor.     It  is  not  tiie 
property  takes  away  the  distinction    woman,  as  a  woman,  who  becomes  a 
between   a  feme  covert  and   a  feme    debtor,  but  her  enffagement  has  made 
sole,  and  makes  them  equally  able  to    that   partieular  part  <if  her  property 
contract  debts."    In  Ex  parte  Jones,     wfueh  is  settled  to  her  separate  use  a 
L.  &  12  Ch.  Div.  484,  the  nature  of    debtor,  and  liable  to  satiny  the  engage- 
the  liability  was  very  clearly  explained    ment,"    In  the  great  and  leading  case 
by  the  court  of  appeal.     The  question    of  Johnson  v.  Qallaffher,  3  De  Gex,  F. 
for  decision  was,  whether  a  married    A  J.  494,  Turner,  L.  J.,  after  an  elabo- 
woman,  having  a  separate  estate,  could    rate  examination  of  authorities,  speak- 
be  proceeded  against  as  a  bankrupt,    ing  of  the  effect  of  the  wife's  contracts 
and  the  answer  turned  upon  the  fur-    upon    her    separate    property,    said 
ther   question   whether   she   was   a    (p.  519):  "The  doctrine  of  appoint- 
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equitable  incident  of  her  separate  estate,  whicb  is  itself  a 
creature  of  equity.  In  the  language  of  Lord  Justice 
James:  "In  equity,  the  liability  is  to  have  her  separate 
estate  taken  from  her  for  the  .benefit  of  a  person  with 
whom  she  has  contracted  on  the  faith  of  it.  It  is  a  special 
equitable  remedy,  arising  out  of  a  special  equitable  righf 
In  the  pointed  language  of  Lord  Justice  Cotton: ''  It  is  not 
the  woman,  as  a  woman,  who  becomes  a  debtor,  but  her 
engagement  has  made  that  particular  part  of  her  property 
which  is  settled  to  her  separate  use  a  debtor;  and  liable  to 
satisfy  the  engagement  The  same  theory  is  more  folly 
expressed  in  the  words  of  Lord  Cottenham:  "  The  view 
taken  of  the  matter  by  Lord  Thurlow  in  Hulme  v.  Tenant 
is  correct.  According  to  that  view,  the  separate  property 
of  a  married  woman  being  a  creature  of  equity,  it  follows 
that  if  she  has  a  power  to  deal  with  it,  she  has  the  other 
power  incident  to  property  in  general,  namely,  the  power 
of  contracting  debts  to  be  paid  out  of  it;  and  inasmuch 
as  her  creditors  have  not  the  means  at  law  of  compelling 
payment  of  those  debts,  a  court  of  equity  takes  upon 
itself  to  give  effect  to  them,  not  as  personal  liabilities,  but 
by  laying  hold  of  the  separate  property  as  the  only 
means  by  which  they  can  be  satisfied."  * 

§  1123.    Extent  of  the  Liability.  —  The  restraint  upon 
anticipation,  when  inserted  in  the  instrument  creating  the 

ment  seeins  to  me,  bowever,  to  be  ez-  executiou  against  the  property  of 
ploded;  and  it  is  scarcely  less  olear  other  debtors."  See  also  Hootoii  t. 
that  the  transaotioas  do  not  create  any  Ransom,  6  Mo.  App.  19;  [Warren  t. 
lien  or  charge  on  the  separate  es-  Freeman,  85  Tenn.  513.] 
tate.  It  may  well  be  asked,  then  *  Owens  ▼.  Dickenson,  Craig  ft  P. 
how  do  they  operate!  I  think  the  an-  48,  54,  per  Lord  Cottenham.  The 
Bwer  to  this  question  is  to  be  found  in  mistaken  notion  that  the  wife's  eon- 
Halme  ▼.  Tenant,  1  Brown  Oh.  16.  tract  creates  an  equitable  Ikn  or 
When  a  man  contracts  debt,  both  his  distinct  charge  npon  her  separate  prop- 
person  and  his  property  are,  by  law,  erty  is  found  in  some  of  the  Ameri- 
liable  to  the  payment  of  it.  A  court  can  decisions,  but  is  wholly  rejected 
of  equity,  having  created  the  separate  by  others.  This  notion  is  utterly  in- 
estate,  has  enabled  married  women  to  consistent  with  the  well-settled  rules 
contract  debts  in  respect  of  it.  Her  conoeming  the  extent  of  the  liability 
person  cannot  be  made  liable  either  at  and  its  enforoemenk  If  there  were  a 
law  or  in  equity, but  in  equity  her  prop*  lien,  it  would  follow  the  property  into 
erty  may.  This  court,  therefore,  as  I  the  bands  of  purchasers  with  notiee 
conceive,  gives  execution  against  the  from  the  wife:  [See  Eckerly  t.  Mo- 
property  just  as  a  court  of  law  gives  Ghee^  86  Tenn.  661.] 
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separate  estate,  applies  to  the  wife's  contracts  as  well  as  to 
lier  alienations.     The  separate  property,  therefore,  which 
she  holds  subject  to  the  restraint  upon  alienation  or  an- 
'ticipation  is  not  liable  for  any  contracts  or  engagements 
^w^hich  she  may  make/    Furthermore,  it  is  now  settled 
til  at  her  contracts  can  only  be  enforced  against  the  sepa- 
i-ate  estate,  free  from  such  restraint,  which  she  held  at  the 
time  of  entering  into  the  engagement,  or  so  much  thereof 
as  remains  in  her  ownership  at  the  time  when  the  judg- 
ment is  rendered,  and  not  against  separate  estate  which 
she  acquired  after  the  time  of  making  the  engagements.' 
It  is  also  now  settled,  contrary  to  the  view  which  formerly 
prevailed,  that  when  the  wife  has  a  life  interest  only  to 
her  own  separate  use,  with  power  of  appointment  over  the 
corpus^  either  by  deed  or  by  will,  such  separate  property 
is  liable  for  her  contracts,  as  well  as  when  her  interest  is 
absolute.*    With  regard  to  the  remedy,  of  course  no  per- 
sonal  decree  can  be  made  against  a  married  woman.^    So 
far  as  the  separate  estate  is  personalty,  its  eorpuB  may  be 
reached  by  the  decree,  and  applied  in  discharge  of  the 
wife's  engagement;  so  far  as  it  is  land,  the  remedy  was 
confined  by  the  earlier  cases  to  the  rents  and  profits,  un- 
less the  contract  enforced  be  a  specialty;  and  this  is  the 
ordinary  form  of  the  decree  in  England.* 

^Pike  T.  Fitzgibbon,  I*  R.  17  Ch.  not  been  adopted  by  some  of  the  Amer- 

Div.  454,   459,   462,   463;   overrnlinff  ioan  courts,  at  least  in  regard  to  the 

L.  R.  14  Ch.  Biv.  837;  In  re  Sykes?  liability  of  the  wife's  legal  separate  es- 

Tmsts,  2  Johns,  ft  H.  415;   Roberts  tate  nnder  the  statutes. 

r.  Watkins,  46  L.  J.  Q.  R  552.    By  'London  Chartered  Bank  of  Austra- 

paiity  of  reasoning,  in  those  states  lia  ▼.  Lempri^re,  L.  R.  4  P.  C.  572; 

where  the   separate   estate   itself  is  Godfrey  v.  Harben,  L.  R  13  Ch.  t>iv. 

regarded  as  a  restraint  upon  aliena-  216;  Hughes  ▼.  Wells,  9  Hare,  749, 

tion,  and  the  wife  can  only  dispose  of  772;  Mayd  ▼.  Field,  L.  R  3  Ch.  Div. 

it  when  and  in  the  manner  aJQ&rma-  587;  [ante,  S  1106.] 

tively  permitted  by  the  instrument  *  Francis  T.  Wigzell,  1  Madd.  258, 

creating  it,  it  should  also  follow  that  264. 

her  separate  property  is  only  liable  for  ^Hulme  v.  Tenant,  1  Brown  Ch.  16, 

her  contracts  when  and  to  the  extent  per  LordThurlow;  Francis  T.  Wigzell, 

as  affirmatively  provided  for  in  such  1   Madd.   258;    Aylett  v.   Ashton,  1 

instrument.  Mylne  &  C.  105,  112;  Radford  ▼.  Car- 

sPike  ▼.  Fitzgibbon,  L.  R.  17  Ch.  wile,  13  W.  Va.  572;  Frank  ▼.  Lilien- 

Div.  454,  460,  462,  465;  In  re  Sykes's  feld,  33  Gratt.  377.    Since  the  modem 

Trusts,  2  Johns.  &  H.  415;  Roberts  t.  decisions  that  the  wife  may  alien  her 

Watkins,  46  L.  J.  Q.  R  552;  [Crockett  separate  real  estate  by  an  informal  in- 

Y.  Doriot,  85  Va.  240.]    This  view  has  strument,  there  seems  to  be  no  reason 
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§  1124.  For  What  Contracts  her  Separate  Estate  is 
Liable.  —  Although  the  fundamental  doctrine  of  liability 
is  that  the  contract  purported  or  was  intended  to  be  made 
on  the  credit  df  the  separate  estate,  yet  this  intention  need 
not  be  expressed  in  the  terms  of  the  contract  itself.  The 
rule  is  firmly  settled,  and  may  be  regarded  as  the  pecuUar 
feature  of  the  English  law  on  this  subject,  which  distin- 
guishes it  from  that  prevailing  in  many  of  our  states,  that 
the  intent  to  contract  on  the  credit  of  the  separate  estate 
is  conclusively  inferred  from  the  very  form  and  nature 
of  many  kinds  of  engagements,  including  at  least  aU  those 
in  the  form  of  written  instruments.'  It  is  thus  settled 
beyond  dispute,  by  the  English  decisions,  that  the  wife's 
separate  estate  is  liable  for  her  contracts  under  seal; '  for 
her  bills  of  exchange  and  promissory  notes;*  and  for  all 
her  written  agreements.^  Finally,  after  some  fluctaation 
in  the  decisions,  the  liability  is  extended  to  her  ordinary 
general  verbal  engagements  and  implied  promises,  if  it 
appear  that  they  were  made  with  reference  to  and  on  the 
faith  and  credit  of  her  separate  property;  and  whether 
so  made,  will  be  determined  by  a  consideration  of  all  the 
surrounding  circumstances.* 

why  ih«  corptii  of  the  land  held  to  her  1  Brown  Ch.  16;  HeaUey  ▼.  ThoaiM^ 

•eparate  nae  should  not  be  liable  to  be  15  Ves.  696;  Pike  ▼.  Fituibbon,  Ll  K 

taken  and  sold  nnder  a  decree  in  latia-  14  Ch.  Div.  837;  17  Ch.  uhr.  464  (her 

faction  of  all  her  engagements,  when-  oovenanty. 

ever  necessary.    The   early   English  'Ballpin  T.  Clarke,   17  Vee.   36S; 

rule,  as  given  in  the  text,  is  followed  Stnart  ▼.  Lord  KirkwtU,  3  Madd.  387; 

in  some  of  the  American  states,  espe-  Field  ▼.  Sowle,  4  Rnss.  112;  Vaader- 

oiaUy  in  those  which  treat  the  wife's  gacht  ▼.  De  Blaqaiere,  6  Mylna  dt  GL 

genml  power  of  alienation  as  only  229;  Owen  ▼.  Homan,  4  H.  L.  Cka 

limited  and  partial.    In  those  states  097;  McHenry  ▼.  Davies,  L.  R.  10  Eq. 

where  the  wife's  contracts  are  enforced  88;  Davies  v.  Jenkins,  L.  IL  6  Ch.  Drr. 

in  eqnity  against  her  legal  statutory  728  (note  by  herself  and  hnsband  for 

separate  property,  land  which  she  thus  money  loaned  him), 

owns  in  fee  is  generally  liable  to  be  *  Master  r.  Fuller,  4  Brown  Ch.  19; 

sold  under  the  decree,  and  the  proceeds  1  Ves.  613;  Owens  t.  Dickenson,  Cra^g 

applied  in  satisfaction  of  the  demand.  &  P.  48;  Murray  t.  Barlee^  3  Mylne 

>  In  other  words,  although  the  wife's  &  K.  2C9;  Owen  t.  Homan,  4  H.  I* 

contract  be  in  the  ordinary  form,  with-  Cas.  997;  Ficard  t.  Hine,  L.  R.  6  Ch. 

out  mentioning  or  referring  to  her  sep-  274;  MorreU  y.  Cowan,  L.  R.  6  Ch. 

arate  property,  it  is  enforceable  against  Div.  166  (her  guaranty  for  her  hns- 

Buch  property.  band). 

'And  this,  although  her  husband  or  *This  conclusion  is  sustained  by  the 

a  stranj^er  may  have  joined  with  her  most  recent  decisions.    If,  at  the  time 

in  the  instmments  Hulme  t.  Tenant^  when  her  engagement  was  mads^  thers 
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8  1125.  The  American  Doctrine.  —  The  general  doc- 
tarine  established  by  the  English  court  of  chancery,  that 
tlie  wife's  separate  estate  is  liable  for  her  engagements 
^irliich  purport  to  be  with  reference  to  it,  and  are  intended 
to  be  made  upon  its  faith  and  credit,  has  been  accepted 
in  all  the  American  states  where  the  system  of  equity  ju- 
risprudence prevails.  The  divergence  in  many  of  the 
states  from  the  conclusions  reached  by  the  English  courts 
relates,  not  to  this  general  doctrine,  but  to  its  applications; 
it  is  wholly  confined  to  the  question  what  kinds  and  forms 
of  contracts  do  thus  purport  to  be  entered  into  with  ref- 
erence to  the  separate  estate,  and  a/re  intended  to  be  made 
on  its  faith  and  credit?  As  described  in  a  preceding  par- 
agraph, the  equitable  jurisdiction  in  enforcing  the  con- 
tracts of  married  women  has  been  greatly  enlarged  by 
modern  legislation  in  this  country.  Wherever  the  stat- 
utes have  declared  that  the  wife's  property,  real  and  per- 
sonal, belonging  to  her  in  her  own  right,  and  by  a  legal 
title,  shall  constitute  her  legal  or  statutory  separate  estate, 
but  have  not  further  provided  that  her  contracts  shall  cre- 
ate personal  liabilities  against  her  to  be  enforced  by  or- 
dinary legal  actions  and  judgments,  it  is  settled  that  her 
contracts  shall  be  enforced  in  equity  against  this  legal 
separate  estate  in  the  same  manner  and  subject  to  the 
same  rules  as  against  an  equitable  separate  estate.^ 

§  1126.  To  What  Contracts  the  American  Doctrine  Ap- 
plies. —  It  should  be  observed  that,  under  the  New  York 

wMiMotber  means  from  which  pay*  ^  This  waa  undoubtedly  a  remarkable 
ment  oonld  reasonably  be  expected  but  extension  of  the  equitable  jurisdiction, 
her  separate  estate,  then  the  intent  to  but  it  was  necessary  to  prevent  a  fail- 
contract  on  its  credit  will  be  presumed:  nre  of  justice.  It  is  a  most  instruct- 
Johnson  ▼.  Gallaeher,  3  Be  Gex,  F.  &  ive  example  of  the  mode  in  which 
J.  494;  Mrs.  Matthewman's  Case,  L.  R.  established  principles  and  doctrines 
3  Eq.  781;  Shattock  ▼.  Shattock,  L.  R.  may  be  applied  to  entirely  new  ooudi- 
2  Eq.  182;  Butler  ▼.  Cumpston,  L.  R.  tions  of  fact:  Golvin  ▼.  Currier,  22 
7  Bq.  16;  Wainford  ▼.  Heyl,  L.  R.  20  Barb.  371;  Yale  ▼.  Dederer,  18  N.  Y. 
Eq.  321,  324;  Picard  v.  Hine,  L.  R.  6  265;  72  Am.  Dec.  503;  22  N.  Y.  450; 
Ch.  274,  277;  Mayd  y.  Field,  L.  R.  3  78  Am.  Deo.  216;  68  N.  Y.  329;  Off- 
Ch.  DiT.  687;  Hodgson  y.  Williamson,  den  v.  Guice,  56  Miss.  330;  Levi  v.  Earl» 
L.  R.  16  Ch.  Div.  87  (money  loaned  to  30  Ohio  St.  147;  and  see  ooUection  of 
her  for  her  support  when  living  apart  cases  in  the  last  note  under  §  1126^ 
from  her  husband).  posU 
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type  of  legislation  concerning  express  trusts    in   land, 
where  the  express  trust  which  is  permitted  for  the  benefit 
of  a  wife  is  created,  the  heneficiary  takes  no  estate,  lias  no 
power  of  disposition,  and,  as  a  consequence,  cannot  charge 
her  interest  hy  contract,  however  express/    With  regard 
to   the  applications  of  the  general  doctrine   there  is  a 
great  variety  of  opinion  and  wide  divergence  of  decision 
among  the  American  cases.'    These  cases,  however,  when 
classified  according  to  broad  lines  of  division,  will  be 
found  to  fall  under  three  general  types.    First  type:  This 
includes  a  comparatively  few  states,  in  which  the  wife  has 
no  power  of  disposition  over  her  separate  estate,  except 
such  as  is  expressly  or  by  necessity  given  in  the  instru- 
ment creating  it.    Her  separate  estate  is  liable  for  those 
contracts  which  are  made  for  its  benefit,  and  for  those 
which  benefit  the  wife,  if  expressly  and  in  terms  charged 
upon  it  or  made  upon  its  credit,  but  is  not,  in  general, 
liable  for  her  contracts  of  suretyship  made  entirely  for 
the  benefit  of  another.*    In  order,  however,  that  any  con- 

^  See  ante,  toL    2,    §§    1003-1005;  tions,   unless  where  ft  proTisioQ  for 

Noyes  v.  Blakeman,  6  N.  Y.  567;  3  that  purpose  is  contained  in  tiM  in- 

Sand.   631;    Bramhall    ▼.    Ferris,    14  stmment  creating    the  separate  es- 

N.  Y.  41;  67  Am.  Dea  118.  tate."    I  would  remark  that  the  fen- 

*  The  decisions  are  so  very  nnmer-  |[oing  statement  that  thia  narrow  view 
ous,  and  the  conclusions  which  they  is  adopted  by  moti  of  the  courts  in  tiie 
reach  are  so  various,  that  I  shall  make  United  States,  and  is  supported  by 
no  attempt  to  analyze  them  and  to  the  general  atrrerU  of  the  Ameriesn 
formulate  distinct  rules  for  each  state  authorities,  is  clearly  and  entiiely 
or  class  of  states.  Indeed,  it  wonld  be  erroneous  as  a  matter  of  fact.  On  the 
impossible  to  arrange  the  states  in  any  contrary,  as  shown  in  previous  para- 
general  classes.  I  have,  therefore,  graphs,  the  great  majority  of  the  state 
collected  the  most  important  cases  in  courts  have  adopted  the  English  doc- 
each  state,  and  have  placed  them  in  trine  that  a  wife  has  a  power  of  dis- 
order in  a  subsequent  note.  position  over  her  separate  property, 

'  The  view  which  belonffs  to  this  unless  such  power  is  taken  away  or 

type  is  clearly  expressed  in  Willard  v.  curtailed  by  the  instrument  creating 

Eastham,  15  Gray,  328,  77  Am.  Dec  it.    The  Massachusetts  court  is,  in 

366,  as  follows:  *'The  rule  adopted  by  reality,  uttering  the  sentiments  of  a 

most  of  the  courts  in  the  United  States  comparatively  very  snudl  minority  of 

has  been  materially  different  from  that  the  state  tribunals.    The  opinion  for* 

established  in  England;  and  the  gen-  ther    proceeds:     *'  We    think,    upon 

eral  current  of  American  authorities  mature  and  full  oonaideration,  that 

supports  the  principle  that  a  married  the  whole  doctrine  of  the  liability  of 

woman  has  no  power  in  relation  to  her  her  separate  estate  to  discharge  her 

separate  estate  out  such  as  is  expressly  general     engagements     rests     upon 

conferred  in  the  creation  of  the  estate;  grounds    which    are    artificial,   and 

and  that  her  separate  estate  is  not  which  depend  upon  implications  which 

chargeable  with  her  debts  or  obliga-  are  too  subtile  and  refined.     Oor  ooa< 
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tiract  may  be  thus  enforceablOi  it  must  be  within  the  ex- 
pjress  or  necessarily  implied  permission  of  the  instrument 
oreating  the  estate.     Second  type:  In  the  states  belonging 
to  this  type,  with  perhaps  a  very  few  exceptions,  the  Eng- 
lish doctrine  concerning  the  wife's  power  of  alienation  is 
substantially  adopted.     The  peculiar  feature  which  distin- 
guishes the  type  is,  that  the  intent  to  contract  upon  the 
faith  and  credit  of  the  separate  estate,  and  thus  to  render 
it   liable,  must  affirmatively  and  expressly  appear,  and 
iv^ill  not  be  implied  or  presumed  from  any  mere  external 
form  of  the  engagement.     The  separate  property  is  liable 
for  all  contracts  of  the  wife  made  directly  for  its  benefit, 
for  all  her  contracts  made  for  her  own  benefit,  if  expressly 
and  in  terms  purporting  to  be  on  its  faith  and  credit,  and 
for  her  contracts  of  suretyship  for  the  benefit  of  another, 
if  the  intention  to  charge  the  separate  property  thereby  is 
clearly  and  unequivocally  expressed.^     Third  type:  In  the 
states  of  this  type  the  conclusions  reached  by  the  English 
courts  have  been  more  closely  followed.     Its  distinguish- 

elusion  is,  that  when,  by  the  contract,  learning  and  high  ability  of  the  court 
the  debt  is  made  expressly  a  charge  may  sometimes  render  its  decisions 
upon  the  separate  estate,  or  is  ex-  only  the  more  dangerous  as  guides 
pressly  contracted  upon  its  credit,  or  and  precedents.  See  also  Rogers  v. 
when  the  consideration  goes  to  the  Ward,  8  Allen,  387;  86  Am.  Dec.  710; 
benefit  of  such  estate,  or  to  enhance  Tracy  ▼.  Keith,  11  Allen,  214;  Heburn 
its  value,  then  equity  Will  decree  that  ▼.  Warner,  112  Mass.  271;  17  Am. 
it  shall  be  paid  from  such  estate  or  its  Rep.  86;  Adams  v.  Mackey,  6  Rich, 
income  to  the  extent  to  wltkh  the  power  £q.  75;  James  v.  May  rant,  4  Desaus. 
qf  disposal  dy  the  married  woman  may  Eq.  591;  6  Am.  Dec.  630;  Cater  v. 
QO,  But  where  she  is  a  mere  surety,  Eveleigh,  4  Desaus.  Eq.  19;  6  Am. 
or  makes  the  contract  for  the  accom-  Dec  596;  Magwood  t.  Johnston,  1 
modation  of  another,  without  consid-  Hill  Eq.  228;  for  other  examples  of 
eration  received  by  her,  the  contract  this  type,  see  the  decisions  in  Missis- 
being  void  at  law,  equity  will  not  en-  sippi  and  Tennessee,  cited  post,  in  the 
force  it  a^inst  her  estate,  unless  an  last  not«  under  this  paragraph. 
express  instrument  makes  the  debt  a  '  If  the  contract  is  in  writing,  and 
charge  upon  it."  The  general  tenor  is  not  directly  for  the  benefit  of  the 
of  this  passage  is  one  example,  among  separate  estate,  the  intention  to  make 
very  many,  of  the  tendency  often  ex-  it  liable  should  appear  in  the  writing 
hibited  bv  the  Massachusetts  court  to  itself:  Yale  y.  Dederer,  18  N.  Y.  265; 
limit,  and  even  abrogate,  well-settled  72  Am.  Dec.  503;  22  N.  Y.  450,  456; 
doctrines  of  equity,  sometimes  even  to  78  Am.  Dec.  216;  68  N.  Y.  329;  for 
emasculate  equitable  principles  which  further  illustrations  of  this  type,  see 
are  elementary  and  fundamental.  The  the  decisions  in  Indiana,  Kentucky, 
Massachusetts  decisions  would  often,  Maryland,  New  Jersey,  Rhode  Island, 
therefore,  be  very  misleading  in  other  and  Vermont,  cited  in  the  last  foot* 
states  where  the  equity  jurisprudence  note  under  this  paragraph, 
prevails  in  its  entirety,  and  the  great 
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ing  feature  is,  that  the  intent  to  deal  on  the  credit  of  the 
separate  estate  need  not  be  expressed,  but  will  be  inferred 
from  the  nature  or  form  of  the  contract     The  wife's  sep- 
arate estate  is  liable  for  all  her  contracts  entered  into  for 
its  own  benefit,  and  for  all  her  written  contracts  made  for 
her  own  benefit,  such  as  her  bonds^  notes,  bills  of  ex* 
change,  and  the  like,  even  though  no  intention  to  bind  it 
is  expressed  in  their  very  terms.     In  many,  and  probably 
most,  of  the  states  belonging  to  this  class,  the  wife's  con- 
tracts  of  suretyship  must  be  expressly  charged  upon  her 
separate  property,  in  order  to  bind  it,  and  her  general 
verbal  engagements  must  likewise  appear  in  some  affirm- 
ative manner  to  be  made  on  its  faith  and  credit;  with  re- 
gard to  such  contracts  no  intent  is  generally  presumed.' 
As  it  would   be  impossible  to  determine  with  accuracy 
the  rules  on  this  subject  which  prevail  in  any  particular 
state  without  examining  the  decisions  of  its  own  courts, 
I  have  collected  the  more  recent  and  important  cases,  and 
have  arranged  them  in  the  foot-note  under  their  respect- 
ive states.'    It  has  been  uniformly  held  that  the  wife's 

>  A»  illaitrationt  of  this  type,  mq  Shields,  61  Ala.  42S;  Lee  T.  Tmumi- 
the  decisions  in  Alabama,  MiBsonri,  baam,  02  Ala.  601;  Sholman  ▼.  Fits- 
Ohio,  Virginia,  and  West  Virginia,  patriok,  02  Ala.  671;  Short  t.  Battle, 
cited  in  the  next  following  note.  62  Ala.  466;  Williains  ▼.  Baldridge,  66 

>  The  reader  will  be  able  from  an  Ala.  338;  Panlk  ▼.  Wolfe,  3i  Ala.  641; 
examination  of  these  cases  to  asoer-  Fry  y.  Hammer,  60  Ala.  62;  Riley  t. 
tain  the  exact  position  oeonpied  by  Pierce,  50  Ala.  93;  Booker  t.  Booker's 
the  courts  of  each  state.  I  have  not  Adm'r,  32  Ala.  473;  Drake  v.  Olorer, 
attempted  to  distinguish  between  de-  SO  Ala.  382;  Gnnter  ▼.  Williams,  40 
cisions  relating  to  a  married  woman's  Ala.  661, 672;  Smyth  ▼.  Oliver,  31  Ala 
eqnitable  separate  property,  and  thoee  39;  Canty  y.  Sanderford,  37  Ala.  91; 
relating  to  her  legal  statutory  separate  RcMters  v.  Boyd,  33  Ala.  176;  Pickens 
property,  since  both  are  governed  by  y.  OliYer,  29  Ala.  628;  Osley  t.  Ikel- 
the  same  rules.  The  latter  class  have  heimer,  26  Ala.  332;  Bradford  v. 
became  much  the  more  numerous.  In  Green  way,  17  Ala.  797;  62  Am.  Dee. 
several  of  the  states  I  have  cited  de-  203.  [By  statute  of  Feb.  28,  1887, 
cisions  rendered  prior  to  their  recent  Code  1886,  sees.  2341-2361,  she  may 
statutes  which  make  her  contracts  oontraet  with  reference  to  her  sepa- 
personally  binding  upon  the  wife,  and  rate  estate  only  in  writing,  with  the 
enforceable  by  ordinary  legal  actions  assent  or  concurrence  of  her  husband 
and  judgments.  expressed  in  writing;  Rooney  y.  Mi* 

Alabama:  Sprague  y.  l^son,  44  Ala.  chael,  84  Ala.  686;  Knox  y.  Childerr 

338  (her  bill  of  exchange);  Brame  y.  burg  Land  Co.,  86  Ala.  ISO.] 
McGee,  46  Ala.  170  (her  note);  Jones        ArkantaoB:  Collins  y.  Underwood,  33 

V.  Reese,  65  Ala.  134  (her  mortgage  to  Ark.  266  (must  be  for  her  own  bene- 

secure  a  debt  of  her  husband);  Miller  fit,  or  for  that  of  the  separate  estate); 

Y.   Voss,   62    Ala.    122;    Sprague    y.  StiUwell  y.  Adams»  29  Ark.  346;  Ool- 
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equitable  separate  estate,  and  the  equitable  rules  wbich 
goTeru  it,  do  not  come  within  the  purview  of  the  recent 

lins  ▼.  Waasell,  34  Ark.  17;  Roberts  90  HI.  351;  Emmert  y.  Hays,  89  III 
▼.  WilcoxoQ,  36  Ark.  355;  Ward  v.  11;  Elder  v.  Jones,  86  ni.  384;  Whit- 
Estate  of  Ward,  36  Ark.  586;  Scott  ▼.  ford  v.  Dagsett,  84  111.  144;  Yazel  y. 
Ward,  35  Ark.  480;  Dyer  y.  Arnold,  Palmer,  8110.82;  Hasband  y.  Epling, 
37  Ark.  17;  Henry  y.  Blackburn,  32  81  IlL  172;  26  Am.  Rep.  273;  Harrer 
Ark.  445;  [Bundy  y.  Cocke,  128  U.  S.  y.  Wallner,  80  III.  197;  Doyle  y.  Kelly, 
188.]  75  III.  674;  McDavid  y.  Adams.  77  111. 

California  (prior  io  present  statute):  155;  Kase  y.  Painter,  77  III.  543;  In- 
Brais  y.  Hogan,  50  Cal.  Vl\,  128;  dianapolis  etc.  R*y  y.  McLaughlin,  77 
Friedberg  y.  Parker,  50  Cal.  103;  111.  275;  Bauman  y.  Street,  76  IIL  526; 
Terry  v.  Hammonds,  47  Cal.  32;  Mil-  Patten  Y.  Patten,  76  III.  446;  Wil- 
ier Y.  Newton,  23  Csd.  55i;  Maolay  y.  liams  y.  Hugnnin,  69  III.  214;  18  Am. 
IfOYe,  25  CaL  367.  For  cases  under  Rep.  607;  Haight  y.  McVegh,  69  IIL 
present  statute,  see  jpost,  624;  Halley  y.  Ball,  66  111.  250;  Cook* 

Connecticut:  JDouovan's  Appeal,   41  son  y.  Toole,  69  IIL  615. 

Conn.  551  (money  borrowed  and  used  Indiana:  Kantrowitz  y.  Prather,  31 

by  her  for  the  benefit  of  her  separate  Ind.  92;  99  Am.  Dec.  687;  Lindley  v. 

property,  on  her  Yerbal  promise  to  re-  Cross.  31  Ind.  106;  99  Am.  Dec.  610; 

pay);   Hitchcock  y.  Kiely,  41   Coon.  O'Dauy  y.  Morris,  31  Ind.  Ill;  Mont- 

611;  Gore  y.  Carl,  47  Conn.  291;  Whit-  gomery  t.  Sprankle.  31  Ind.  113;  Bel- 

ing  Y.  Beckwith,  31  Conn.  696;  Jen-  lows  y.  Rosenthal,  31  Ind.  116;  Put- 

nings  V.  DaYis,  31  Conn.  134;  Jackson  nam  y.  Tennyson,  60  Ind.  456  (these 

Y.  Hubbard,  36  Conn.    10;  Imlay  y.  cases  hold  that  the  wife's  separate  prop- 

Hnntington,  20  Conn.  146,  175.  erty  is  liable  for  her  contracts  made 

DelauxLre:  State  y.  Gorman,  4  Houst.  directly  for  its  improvement,  but  is 

624;  Ross  y.  Singleton,  1  Del.  Ch.  149;  not  liable  for  her  general  engagements, 

12  Am.  Dea  86  (a  contract  made  by  a  although  made  for  her  own  benefit  and 

wife  through  fraud,  enforced  against  on  the  credit  of  her  separate  property, 

her  after  she  became  a  widow).  when  they  were  not  expressly,  in  very 

Florida:  Alston  y.  Rowles,  13  Fla.  terms,  charged  upon  it);  Millar  y.  A1- 
117;  Tison  y.  Mattair,  8  Fla.  107;  bertson,  73  Ind.  343;  Vail  y.  Meyer, 
Lignoski  y.  Bruce,  8  Fla.  269;  Sander-  71  Ind.  159;  Smith  v.  Smith,  80  Ind. 
son  V.  Jones,  6  Fla.  430;  63  Am.  Dec.  267;  Wooden  y.  Wampler,  69  Ind.  88; 
217;  Maiben  y.  Bobe,  6  Fla.  881;  Jackman  v.  Nowling,  69  Ind.  188;  Pat- 
Lewis  Y.  Yale,  4  Fla.  418;  Adm'r  of  ton  y.  Rankin,  68  Ind.  245;  34  Am. 
Smith  Y.  Poy thress,  2  Fla.  92;  48  Am.  Rep.  254;  Williams  y.  Wilbur,  67  Ind. 
Dec.  176;  |Thrasher  y.  Doig,  18  Fla.  42;  Smith  v.  Howe,  31  Ind.  233;  [Har- 
809;  Staley  y.  Hamilton,  19  Fla.  275;  rell  v.  Harrell,  117  Ind.  94.] 
Schnabel  v.  Betts,  23  Fla.  178.]  Kansas:  Miner  v.  Pearson,  16  Kan. 

Georgia:   Dallas  y.   Heard,  32  Ga.  27;  Tallman  y.  Jones,   13  Kan.  438; 

604;    Robert  y.   West,    15    Ga.    123;  Faddis  y.    Woollomes,    10    Kan.    56; 

Cherokee  Lodge  y.  White,  63  Ga.  742;  Lanmer  y.  Kelley.  10  Kan.  298;  Wicks 

Kent  Y.  Plumb,  67  Ga.  207;   Humph-  v.   Mitchell,  8   Kan.    80;   Deering  y. 

rey  y.  Copeland,  64  Ga.  543;  Clark  v.  Boyle,  8  Kan.  625;  12  Am.  Rep.  480; 

Valentino,  41  Ga.  143;  Huff  v.  Wright,  Goin^  y.  Orns,  8  Kan.  85;  Knaggs  y. 

39  Ga.  41;  [Howard  y.  Simpkins,  70  Mastin,  9  Kan.  532;  Monroe  y.  May, 

Ga.  322;  Wingfield  Y.  Rhea,  73  Ga.  9  Kan.  466. 

477.]  Kentucky:  Young  y.  Smith,  9  Bush, 

Illinois:  Patterson  y.  Lawrence,  90  421  (income  of  her  separate  estate  lia- 
ni.  174;  32  Am.  Rep.  22  (her  con-  ble  for  her  debts  contracted  for  sup- 
tracts  concerning  her  separate  real  es-  port  of  herself  and  children);  Penn  y. 
tate,  Yoid  at  law,  may  be  enforced  in  Young,  10  Bush,  626;  Hannon  y.  Mad- 
equity);  Thompson  y.  Scott,  1  111.  den,  10  Bush,  664;  Moreland  y.  My- 
App.  641  (her  own  mortgage  on  land  all,  14  Bush,  474;  Uhrig  y.  Horstman, 
is  Yoid  at  law,  but  the  lien  may  be  8  Bush,  17'i;  Lillard  y.  Turner,  16  B. 
enforced  in  equity);  McCullough  v.  Mon.  374;  Burch  y.  Breckinridge,  16 
Ford,  96  III.  439;  Robinson  y.  Brems,  B.  Mon.  482;  63  Am.  Dec.  653. 
2  Ea  JUB.  — 106 
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legislation  concerning  married  women's  property,  and  are 
not  affected  by  its  provisions.     These  modern   statutes 

Maine:  Sampson  ▼.  Alexander,  66  337;  Conant  v.  Warren,  6  Gray,  562; 

Me.  182;  Mayo  ▼.  Hutchinson,  67  Me.  Beal  v.  Warren,  2  Gray,  447.      (Bee 

546;  Bean  v.  Boothby,   57  Me.  295;  also  Fowle  ▼.  Torrey,  135  Mass.  90; 

Hanson  v.  Millett,  55  Me.  184;  Duren  Porter  y.  Wakefield,  146  Mass.  25.] 
V.  Getchell,  55  Me.  241;6eal8  v.  Cobb,         Michigan:  Burdeno  v.  Amperse,  14 

51  Me.  3:8;  Winslow  ▼.  Gilbreth,  50  Mich.  91;  90  Am.  Dec.  225;  Glover  v. 

Me.  90;  Brookings  v.  White,  49  Me.  Alcott,  11  Mich.  470;  Watson  T.Thnr- 

479;  Sprinjrer  v.  Berry,  47  Me.  330;  ber,  11  Mich.  457;  Farr  ▼.  Sherman, 

Kiton  y.  >iason,  47  Me.  132;  Beale  y.  11  Mich.  33;  Starkweather  y.  Smith. 

Knowles,  45  Me.  479;  HancoclL  Bank  6   Mich.  377;  Durfee  y.   McClarg,  6 

V.  Joy,  41  Me.  568;  Merrill  y.  Smith,  Mich.  223;  [Insurance  Co.  y.  Wayne 

37  Me.  394;  Southard  y.  Piper,  36  Me.  Co.  Bank,  68  Mich.  1 16  (contract  mast 

64;  Southard  v.  Plummer,  36  Me.  64;  clearly  appear  to  hayebeen  made  with 

Johnson  y.  Stillings,  35  Me.  427;  Howe  intent  to  bind  her  separate  estate).] 
V.  Wildes,  34  Me.  566;  Motley  y.  Saw-        Minnesota:  Northwestern  et-c  Co.  y. 

yer,  34  Me.  540;  Eldridge  v.  Preble,  AUis,  23  Minn.  337;  Wampach  y.  SL 

34  Me.  148;  Clark  y.  Viles,  32  Me.  32;  Paul  etc  R.  R.,  22  Minn.  34;  Spencer 

McLellan  y.  Nelson.  27  Me.  129.  y.  St  Paul  etc.  R.  R.,  22  Minn.  29; 

Maryland:  Wilson  y.  Jones,  46  Md.  Leit^hton  y.  Sheldon,   16  Minn.  243; 

349  (it  must  affirmatiyely  appear  that  Williams  y.  McGrade,   13   Minn.  46; 

her  contracts  were  made  with  direct  Rich  y.  Rich,  12  Minn.  468;  AVildery. 

reference  to  her  separate  estate,  and  Brooks,  10  Minn.  60;  88  Am.  Dec.  49; 

with  the  intention  to  charge  it);  Kerch-  Carpenter  y.  Wilyerschied,  5  Minn, 

uer  y.  Kempton,  47  Md.  568;  Trader  170;  Carpenter  y.  Leonard,  ,5  Minn, 

y.  Lowe,  45  Md.  1;  Plummer  v.  Jar-  155. 

man,  44  Md.  632;  Oswald  y.  Hooyer,         Mississippi:  Musson    y.    Trigg,    51 

43  Md.  360;   Hoffman  y.  Rice,  38  Md.  Miss.    172  (the    instrument    creating 

284;   Rice  v.   Hoffman,  35   Md.  344;  the  wife'^  equitable  separate  estate  is 

Warner  y.  Doye,  33  Md.  579;  Barton  the  measure  of  the  extent  and  mode  by 

y.  Barton,  32  Md.  214;  Kuhn  y.  Stans-  which  she  may  bind  it  by  contract; 

field,  28  Md.  210;  92  Am.   Dec.  681;  the  statutes  regulating  her  power  to 

Smith  y.  McAtee,  27  Md.  420;  92  Am.  make  contracts  concerning  her  leffol 

Dec.  641;  Niller  y.  Johnson,  27  Md.  separate  property  haye  no  application); 

6;  Six  y.  Shaner,  26  Md.  415;  Buchanan  Morrison  v.  Ainstra,  56  Miss.  71  (her 

y.  Turner,  26  Md.   1;   Cooke  y.  Hus-  contract  to  purchaae  land  on  ci^dit 

bands,  11  Md.  492;  [Girault  y.  Adams,  creates  no  liability  against  her  separate 

61   Md.  1;  Fowler  v.  Jacob,  62  Md.  estate);  Ogden  y.  Guice,  56  Miss.  330; 

326  (intent  to  chars;e  may  be  shown  [McDougal  y.  People's  Sayings  Bank, 

by  circumstances):  Wingert  y.  Grordon,  62  Miss.  663.] 
66  Md.  106.]  Missouri     (The    English     doctrine 

Massojchusetts    (Liability    yery    re-  seems  to  be  accepted  to  its  full  extent 

stricted:  See  quotations  anUt  in  note  3  Her  separate  estate  is  liable  for  her 

under  §  1126):  Nourse  y.   Henshaw,  notes  and  other  written  contracts,  the 

123  Mass.  96;  Merriam  y.  Boston  eta  intent    to    charge    it    thereby    being 

R.  R.,  117  Mass.  241;  Pierce  y.  Kit-  necessarily  inferred;  eyen  in  her  gen- 

tredge,  115  Mass.  374;  Towley.  Towle,  oral  yerbal  engagements   the  intent 

114  Mass.  167;  Steyens  y.  Reed,  112  will  be  presumed,  unless  the  circam- 

Mass.    515;   Heburn  y.   Warner,  112  stances  show  that  credit  was  not  giyen 

Mass.  271;  17  Am.  Rep.  86;  Faucett  y.  to  it):  De  Baun  y.  Van  Wagoner,  56 

Currier,  109  Mass.  79;  McCluskey  y.  Mo.  347, 349  (her  note  or  other  written 

Provident  Inst.,  103  Mass.  300;  Laba-  form  of  promise);  Gay  t.  Ihm,  69  Ma 

ree  y.  Colby,  99  Mass.  559;  Eastabrook  584  (her  coyenant  to  pay  rent  in  a 

y.  Earle,  97  Mass.  302;  Tracy  y.  Keith,  lease);  Hooton  v.  Ransom,  6  Mo.  App. 

11  Allen,  214:  Rogers  y.  Ward,  8  Allen,  19;  Morrison  y.  Thistle,  67  Mo.  696 

387;  85  Am.  Dec.  710;  Willard  y.  East-  (her  note);  Nash  ▼.  Norment»  5  Mo. 

ham,  15  Gray,  328;  77  Am.  Dec.  366;  App.  545  (her  seneral  engagements  are 

Commonwealth  y.  Williams,  7  Gray,  presumed  to  be  on  the  cAdit  of  her 
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giving  to  the  wife  a  legal  separate  estate  have,  in  com- 
bination  with  the  equitable  doctrine  concerning  married 

separate  property);  Dameron  t.  Jami*  enforceable  in  equity);  Huyler's  Ex'rs 
■OQ,  4  Mo.  App.  299  (her  deed,  in  which  t.  Atwood,  26  N.  J.  £q.  504  (her  con- 
her  husband  does  not  join);  Pratt  y.  tract  to  pay  ofif  a  mortgage  on  land 
Eaton,  65  Mo.  157  (her  general  en«  conveyed  to  her);  Pierson  v.  Luni,  25 
gagements  and  promises);  Magnire  v.  N.  J.  Eq.  390  (debt  for  benefit  of  the 
Magnire,  3  Mo.  App.  458  (her  written  estate);  rerkins  v.  Elliott,  23  N.  J. 
contract);  Meyers  y.  Van  Wagoner,  56  Eq.  526  (not  liable  for  her  contract  of 
Mo.  115  (her  note);  Lincoln  y.  Rowe,  suretyship,  unless  it  appears  that  she 
15  Mo.  571  (note  by  herself  and  her  or  the  estate  it  benehted  thereby); 
husband);  Kimm  r,  Weippert,  46  Mo.  Merchant  y.  Thompson,  34  N.  J.  Eq. 
532;  2  Am.  Rep.  541  (the  same);  73  (her  mortgage  to  secure  a  debt  of 
Schafroth  y.  Ambs,  46  Mo.  114  (the  her  husband,  or  of  a  third  person); 
same);  Pemberton  y.  Johnson,  46  Mo.  Porch  y.  Fries,  18  N.  J.  Eq.  204;  Dilts 
342  (note  for  the  price  of  land  pur-  v.  Stevenson,  17  N.  J.  Eq.  407;  Beala's 
chased);  Miller  v.  Brown,  47  Mo.  504;  Ex>  v.  Storm,  26  N.  J.  Eq.  372;  Vree- 
4  Am.  Rep.  345  (her  verbal  contract);  land  v.  Vreeland,  16  N.  J.  Eq.  512; 
Boeckler  v.  McGowan,  9  Mo.  App.  Belford  v.  Crane,  16  N.  J.  Eq.  265;  84 
373  (damages  for  the  breach  of  her  Am.  Dec.  155;  Vreeland's  Ex'rs  v. 
written  agreement);  Metropolitan  Ryno's  ExV,  26  N.  J.  Eq.  160;  Arm- 
Bank  ▼.  Taylor,  53  Mo.  444;  62  Mo.  strong  v.  Ross,  20  N.  J.  Eq.  109; 
338  (her  notes);  Clark  y.  National  Compton  v.  Pierson.  28  N.  J.  Eq,  229; 
Bank,  47  Mo.  17;  Burnley  v.  Thomas,  Johnson  v.  Vail,  4  N.  J.  Eq.  423; 
63  Mo.  390;  Eystrav.  Capelle,  61  Mo.  Johnson  y.  Cummins,  16  N.  J.  Eq.  97; 
578;  Gaffe  y.  Gates,  62  Mo.  412;  Davis  84  Am.  Dec.  142.  [Contracts  between 
y.  Smith,  75  Mo.  219;  Klenke  v.  husband  and  wife  are  still  enforceable 
Koeltze,  75  Mo.  239;  Boatmen's  Sav.  only  in  equity:  Farmer  v.  Farmer,  39 
Bank  y.  Collins^  75  Mo.  280;  Staley  y.  N.  J.  Eq.  211;  Wood  v.  Chetwood,  44 
Howard,  7  Mo.  App.  377.  N.  J.  Eq.  66.    Executory  contracts 

Nebraska;  McCormick  v.    Lawton,  for  payment  of  debts  of  third  persons 

3  Neb.  449;  Webb  y.  Hoselton,  4  Neb.  cannot,  under  the  statute,  be  enforced, 

308;  19  Am.  Rep.  638;  Davis  v.  First  but  after  they  have  become  executed, 

Nat.  Bank,  5  Neb.  242;  25  Am.  Rep.  she  cannot  rescind:  Warwick  v.  Law- 

484;  Anltman  y.  Obermeyer,  6  Neb.  rence,  43  N.  J.  Eq.  179;  3  Am.  St. 

260;  Hall  y.  Christy,  8  Neb.  264;  Sav-  Rep.  299;  Walter  v.   Dixon   Crucible 

ings  Bank  y.  Scott,  10  Neb.  83;  Bar-  Co.,  47  N.  J.  Eq.  342.] 

num  V.  Young,  10  Neb.  309.  New  York:  Yale  v.  Dederer,  18  N. 

New  Hampshire:  Cooper   v.    Alger,  Y.  265;  72  Am.  Dec.   503;  22  N.  Y. 

51  N.   H.   172;  Bachelder  v.  Sargent,  450;  78  Am.  Dea  216;  68  N.  Y.  329 

47  N.   H.  262;  George  v.  Cutting,  46  (this  leading  case  holds  that  the  sep- 

N.  H.  130;  88  Am.  Deo.  195;  mil  v.  arate  estate  is  liable   for  the  wife's 

Pine  River  Bank,  45  N.  H.  300;  Pat-  contracts, — 1.  When   the  considera- 

terson   y.   Patterson,   45   N.    H.  164;  tion  is  directly  for  the  benefit  of  the 

Shannon   v.    Canney,    44  N.  H.  592;  separate  property  and  on  its  credit, 

Ames  y.  Foster,  42  N.  H.  381;  Wood-  although  nothing  is  expressly  said   in 

ward  y,  Seaver,  38  N.  H.  29;  Albinv.  the  contract  about  its  being  thus  a 

Lord,  39  N.  H.  196;  Bailey  v.  Pearson,  charge;    and  2.  Any  other    contract, 

29  N.  H.  77;  Blake  v.  Hall,  57  N.  H.  whatever   be  its  nature  or  purpose, 

373;    Muzzey  y.  Reardon,  57  N.  H.  and  although  it  does  not  benefit  her 

378;  Whipple  y.  Giles,  55  N.  H.  139;  separate  property,  when  in  the  very 

Hammond  v.  Corbett,  51  N.  H.  311;  terms  of   t)ie   contract  she  expressly 

[Parsons  v.  McLane,  64  N.  H.  478.]  charges  it  upon   her  separate  estate. 

New   Jersey:    Homoeopathic    Mut.  and  if    the  contract  is  written   this 

Life  Ins.  Co.  v.  Marshall,  32  N.  J.  Eq.  intent  must  be  expressed  in  the  writ- 

103  (her  mortgage,  to  secure  a  debt  ing);  Ballin  v.  Dillaye,  37  N.  Y.  35; 

contracted  for  the  benefit  of  her  sep-  Owen  v.  Cawley,  36  N.  Y.  600;  Van- 

arate  estate,  although   not    acknowl-  derheyden  v.  Mallory,  1   N.  Y.  452; 

edged  in  any  way,  creates  a  charge  Jaques  y.   Metb.    Epis.    Chtirch,    17 
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women's  contracts,  created  a  very  anomalous  condition  in 

the  jurisprudence  of  most  of  the  states,  —  an  extension  of 

Johns.  54S;  8  Am.  Deo.  447;  Dyett  ▼•  Starr  t.  Hamilton,  1  Deady,  268;  Dick 

North  Am.  Coal  Co.,  20  Wend.  670;  T.  Hamilton,  1  Deady,  322. 

32  Am.  Dec.  598;  Gardner  v.  Gardner,  Pennuylvama:   Bower's   Appeal,  68 

7  Paige,  112;  Kjiowles  ▼.  McCamly,  Pa.  St  126;  Speakman'a  Appeal,  71 

10  PJge,  342.     For  deciaiona  under  Pa.  St.  25;  SUvens's  Ez'rs  y.  Porter, 

the  existing  statute,  see  post,  74  Pa.  St.  448;  Berger  ▼.  Clark,  79  Pa. 

North  Carolina:  Hall  v.  Short,  81  St.  340;  Lippincott  ▼.  Leeds,  77  Pa. 

N.  C.  273;  Pippen  v.  Wesson,  74  N.  0.  St.  420;  Wright  ▼.  Brown,  44  Pa.  St 

4.37;    Webb  ▼.   Gay,   74  N.  C.  447;  224;  Bear's  Adm'r  ▼.  Bear,  33  Pa.  St 

Manning  ▼.  Manning,  79  N.  0.  300;  525;  Walker  v.  Reamy,  36  Pa.  St  410; 

28  Am.  Rep.  324;  Kirkman  v.  Bank  Trimble  v.  Reis,  37  Pa.  St  448;  Thozn- 

of  Greensboro,  77  K.  C.  394;  Knox  ▼.  dell  ▼.  Morrison,  25  Pa.  St  326;  Peck 

Jordan,  5  Jones  Eq.  175;   Harris  y.  v.  Ward,  18  Pa.  St  506;  Shnyder  ▼. 

Harris,  7  Ired.  Eq.  Ill;  53  Am.  Deo.  Noble,  94  Pa.  St  286;  Appeal  of  Ger^ 

393;  Frazier  ▼.  Brownlow,  3  Ired.  Eq.  mania  Say.  Bank,  95  Pa.  St  329;  Innii 

237;  42  Am.  Dec.  165;  [Dougherty  y.  y.  Templeton,  95  Pa.  St  262;  40  Am. 

Sprinkle,   88    N.   O.   300;    Flaum  y.  Rep.  643;  Sawtelle'a  Appeal,  84  Pa. 

Wallace,  103  N.  C.  296  (limitations  or  St  306. 

special  proYisions  in  the  deed  of  set-  Bfiode  hland:  Eliott  y.  Gower,  12 

tfement   must    be   strictly  pursued);  R.  L  79  (a  wife  may  charge  her  equi- 

Thurber   y.    La    Ro^ue,    105    N.   C.  table  separate  estate  by  airy  written 

310;  Farthing  y.  Shields,  106  N.  C.  contract  which  expressly  states  her 

295;  Thompson  y.  Smith,  106  N.  C.  intention  to  charge,   or  by  a  Yerbel 

357;    Wood  y.  Wheeler,   106  N.   G.  declaration,  if  the  contract  is  for  tfat 

513.]  benefit  of  herself  or  of  her  separate 

Ohio:  AYery  y.  Vansickle,  35  Ohio  estate);    Angell    y.    McCullongh,   12 

St  270  (is  liable  for  deficiency  arising  R.  I.  47  (her  legal  statutory  separate 

at  a  foreclosure  sale,  on  her  mortgage  estate  is  not  liable  to  such  equitable 

to  secure  her  note);  Williams  y.  Urm*  charge);  Petition  of  O'Brien,  11  R.  L 

ston,  35  Ohio  St  296;  35  Am.  Rep.  419;  Berry  y.  Teel,  12  R.  L  267,  268; 

611  (her  note  as  surety,  her  intention  Warner  y.  Peck,  11  R.  L  431;  [FsUon 

to  charge  herseparate  property  thereby  y.  McAlonen,  15  R.  L  223.] 

is  presumed);  Rice  y.  Kailroad  Co.,  32  SoiUh  CaroUna:  Adams  y.  Mackey, 

Ohio  St  380;  30  Am.  Rep.  610  (in  her  6  Rich.  Eq.  75;  Magwood  y.  Johnston, 

general  engagement,  an  intent  to  deal  1  Hill  Eq.  228;  Cater  y.  Eveleiffh,  4 

on  the  credit  of  her  separate  estate  Desaus.  £q.  19;  6  Am.  Deo.  596;  «^me8 

must  be  shown);  LoyI  y.  £arl,  30  Ohio  y.  Mayrant,  4  Desaus.  Eq.  591;  6  Am. 

St  147  (the  same,  and  her  separate  Deo.  630.     For  decisions  under  exist- 

estate  not  liable  for  her  mere  accom-  ing  statute,  see  poH, 

modation  indorsement,   without  any  Tennessee:  Owns  y.  Johnson,  8  Baxt 

further  oYidence  of  an  intent);  Phillips  265  (not  liable  for  her  debt  for  money 

Y.  GraYos,  20  Ohio  St  371 ;  5  Am.  Rep.  borrowed  to  pay  off  a  mortgage  on  her 

676  (liable  for  her  note  giYen  for  her  land);  Myers  y.  James,  2  Lea,   159 

own  debt);  Patrick  y.  Lit  tell,  36  Ohio  (the  authority  expressly  giYon  in  the 

St   79;  38  Am.   Rep.  552;  Fallis  v,  instrument    creating    her    equitable 

Keys,   35  Ohio  St   265;    Swasey  y.  separate  estate  measures  her  power 

Antram,  24    Ohio   St   87;    Jenz    y.  to  bind  it  by  contract;  when  such  in* 

Gugel,   26  Ohio  St.  527;   Meiley  y.  strument  gave  her  power  "to  sell, 

Butler,  26  Ohio  St.  535;  Westerman  mortgage,  or  lease,"  her  mortgage  or 

Y.  Westerman,  25  Ohio  St.  500;  Logan  trust  deed  to  secure  a  debt  contracted 

Y.  Thrift,  20  Ohio  St  62;  Clark  y.  for  the  benefit  of  her  separate  estate 

CHark,   20  Ohio  St.   128;  Allison  y*  creates  a  Yalid  charge);  Robertson  ▼. 

Porter,  29  Ohio  St  136;   Machir  y.  Wilbum,    1   Lea,  633  (in  absence  of 

Burroughs,  14  Ohio  St  519;  [Eliott  express  authority  as  aboYo,  ahe  can- 

Y«  Lawhead,  43  Ohio  St.  171.]  not  bind  her  separate  property  by  her 

Oregon:  Kennard  y.  Sax,  3  Or.  263,  note  as  surety);  DaYis  y.  Jennings,  3 

267;  Brummet  y.  Weaver,  2  Or.  168;  Tenn«  Ch.  241  (in  absenoe  of  exprssi 
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a  jurisdiction  most  distinctively  equitable  to  an  ordinary 
legal  ownership   of  property.    When   the   common-law 

authority  m  above,  her  oontraot  to  a  oontraot  ipecifically  charged  upon 

sell  land  will  not  be  enforced);  Arring-  it);    Triplett  y.  Romine's  Adm'r,   33 

too  ▼.  Roper,  3  Tenn.  Cb.  572  (in  ab-  Gratt   651;    Penn  ▼.   Whitehead,  17 

ftenca  of  express  authority  as  above,  Gratt  503;  94  Am.  Deo.  478;   [French 

her  notes,  althoagh  expressly  Charged*  v.  Waterman,  79  Va.  617    (following 

create    no    liability);    Chatterton    ▼•  Frank  v.  Lilienfeld);  Jones  v.  Degge, 

Young,  2  Tenn.  Ch.  768;  Moseby  ▼.  84  Va.  685;  Crockett  v.  Doriot,  86  Va. 

Partee,   5    Heisk.    26;    Shacklett    ▼•  240  (her  contracts  cannot  bind  her 

Polk,  4  Heisk.  104;  Head  t.  Temple,  after-acquired  separate  estate,  either 

4  Heisk.  34;  Hughes  ▼•  Peters,  1  Cold,  statutory  or  equitable).] 

67;   Young  ▼.  Young,   7  Cold.   461;  WeH  Virginia:  Radford  v.  Carwile, 

Sherman  y.  Turpin,  7  Cold.  382;  [Bed-  13  W.  Va.  572  (only  the  rents  and 

ford  V.  Burton,  106  U.  S.  341 ;  Menees  profits  of  her  separate  real  estate  are 

▼.  Johnson,  12  Lea,  561;  Warren  v.  liable.     Her  equitable  separate  estate 

Freeman,  85  Tenn.   513;  Eckerly  t,  is  liable  for  any  engagement  which 

McGhee,  85  Tenn.  661.]  would  create  a  debt  if  she  were  a 

Texas:  Hutchinson  y.  Underwood,  /erne  sole,  except  on  a  bond  or  cove- 

27  Tez.  255;  Hamilton  ▼•  Brooks,  51  nant  without  consideration.     Her  en- 

Tex.  142;  Hall  ▼.  Dotson,  55  Tex.  520;  gagement,  in  order  to  bind  such  sep- 

Bradford  y.  Johnson,   44  Tex.    381;  arate  estate,  need  not  be  for  her  own 

Wallace    y.    Finbere,    46    Tex.    35;  benefit,  or  for  that  of  the  separate  es- 

Rhodes  y.  Gibbs,  39  Tex.  432;  Fergu-  tate,  but  her  contract  of  suretyship 

son  Y.  Reed,  45  Tex.  574;  Gregory  y.  must  be  in  writing,  in  order  to  bind 

Van  Vleck,  21  Tex.  40;  CartwrightY.  it);  Weinberg  y.  Rempe,  15  W.  Va. 

Hollis,  5  Tex.  152;  HoUis  y.  Francois,  829;  [Camden  y.  Hiteshew,  23  W.  Va. 

5  Tex.  195;  51  Am.  Dec.  760.  236;  Howe  y.  Stortz,  27  W.  Va.  555.] 

Vermont:  Dale  y.  Robinson,  51  Vt.  Wiacomin:   Beard  y.    Dedolph,    29 

20;    31  Am.  Rep.   669  (is  liable  for  Wis.  136;  Todd  y.  Lee,  15  WU.  365; 

debts  contracted  for  its  benefit,  or  for  16  Wis.  480;  Krouskop  y.  Shontz,  51 

her  benefit  on  ito  credit);   Priest  y.  Wis.  204;  37  Am.  Rep.  817;  McKes- 

Cone,  51  Vt.  495;  31  Am.  Rep.  695  son  y.  Stanton,  50  Wis.  297;  56  Am. 

(contracts  to  obtain  necessaries  tor  her  Rep.  850;  Meyers  y.  Rahte,  46  Wis. 

separate  estate,  or  for  herself  and  fam-  655;   Conway  y.  Smith,  13  Wis.  125. 

ily  on  its  credit);  Webster  y.  Hi Idreth,  United  Slates:  Bank  of  America  y. 

33  Vt.  457;  78  Am.  Dea  632;  White  Banks,  101  U.  S.  240;  Cbeever  y.  Wil- 

Y.  Hildreth,  32  Vt  265;  Peck  y.  Wal-  son,  9  Wall.  108.  119. 

ton,  26  Vt  82;  [Sargeant  y.  French,  54  States  in  which  the  wife  is  person- 

Vt  384  (credit  must  be  ^iYen  to  the  ally  liable  on  her  contracts,  where  she 

estate,  and  not  to  the  individual).]  has  a  legal  or  statutory  separate  estate. 

Virginia:  Harshberger's   Adm'r   y.  For  the  purpose  of  completing  the  Yiew 

Alger,  31  Gratt  52  (the  intention  to  of  the  modem  legislation  on  this  sub* 

charge  her  separate  estate  must  ap-  ject,  I  add  a  few  decisions  illustrating 

pear);  Garland  y.  Pamplin,  32  Gratt.  the  statute  which  renders  such  con- 

305  (her  equitable  separate  estate  is  tracts    enforceable    against    her,    as 

liable  for  her  bond;  the  intention  to  though  she  was  dkfeme  so^  by  ordi- 

charge  it  will  be  presumed);  Burnett  nary  legal  actions  and  pecuniary  judg- 

Y.   Hawpe*s  Ex'r,  25  Gratt  481  (the  ments.    These  decisions  do  not  belong 

same  as  to  her  bond  as  surety  for  her  to  equity,  but  they  may  throw  some 

husband);  MuUer  y.  Bayly,  21  Gratt.  light  on  the  question.  What  contracts 

621  (and  her  deed  of  trust    or  mort-  do  charge  her  separate  estate? 

gage  to  secure  her  husband);   Frank  California:  Wood  y.  Or  ford,  52  CaL 

Y.  LUienfeld,  33  Gratt  377  (the  eor-  412;    Parry  y.  Kelley,   52  Cal.    334; 

jMit  of  the  personalty,  and  the  rents  Marlow  y.  Barlew,  53  CaL  456;  Alex- 

and  profits  only  of  her  realty,  belong-  ander  y.  Bouton,  55  CaL  15;  [Bull  v. 

ing  to  her  equitable  separate  estate,  Coe,  77  CaL  54;  U  Am.  8t  Rep.  235; 

liable  for  her  general  debts;  but  it  Goad  y.  Moulton,  67  Cal.  537;  Burkle 

the  land  itself  may  be  liable  for  y.  LcYy,  70  CaL  250.] 
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dogmas  were  to  be  iavaded,  wben  the  wife's  legal  estate 
and  title  were  to  be  removed  from  all  interest  and  control 
of  her  husband,  and  she  was  to  be  permitted  to  make 
contracts   based  upon  its  ownership,  the   better   policv 
would  have  been  to  abrogate   her  common-law  incapa- 
cities entirely,  and  to  render  her  contracts  enforceable 
against  her  as  though  she  were  single  by  legal  actions 
and  pecuniary  recoveries  of  judgment.     In  a  few  states 
the  legislatures  have  carried  this  legal  reform  to  its  logi- 
cal results,  and  have  thus  produced  a  system  which  is,  in 
my  opinion,  consistent  with  itself,  and  simple  and  prac- 
tical in  its  operation.     To  furnish  some  illustrations  of 
the  workings  of  this  system,  and  to  present  a  complete 
view  of  the  reformatory  legislation  dealing  with  married 
women's  property,  I  have  placed  at  the  end  of  the  foot- 
note a  few  important  decisions  based  upon  these  statutes, 
although  their  subject-matter  does  not  strictly  belong  to 
equity  jurisprudence 

Colorado:  Wella  v.  Cay  wood,  3  Col.  N.  Y.  616;  39  Am.  Rep.  674;  Ackley 

487;  Coon  v.  Riffden,  4  OoL  275.  ▼.  Westervelt.  86  N.  Y.  448;  McKetm 

loufa:  Mitchell  ▼.  Smith,  32  Iowa,  ▼.  Hagan,  18  Hon,  65;  Williamsoa  t. 
484,  487;  First  Nat.Bank  ▼.  Haire,  36  Duffy,  19 Hnn,  312;  Embreev.  Frank- 
Iowa,  443;  Miller  v.  HoUingsworth,  lin,  23  Hun,  203;  People  ▼.  WiUiami, 
36  Iowa,  163;  Spafford  ▼.  Warren,  47  8  Daly,  264;  [Saratoga  Ca  Bankv. 
Iowa,  47;  Sweazy  ▼.  Kammer,  51  Pmyn,  90  N.  Y.  256;  Q>leman  t.  But, 
Iowa,  642;  [Waason  ▼.  Millsap,  77  93  N.  Y.  17;  45  Am.  Rep.  160;  Dick- 
Iowa,  762.]  erson  v.  Rogers,  114N.  Y.  406;  Hen- 

New  Jersey:  Hinkson  T.  Williams,  dricks  v.  Isaacs,  117  N.  Y.  411;  15 

41  N.  J.  L.,  35;  Wilson  v.  Herl)ert,  41  Am.  St.  Rep.  524;  Manchester  ▼.  Tib- 

N.  J.  L.  454;  32  Am.  Rep.  243.  betts,  121  N.  Y.  219;  18  Am.  St  Rep. 

Nevada:  Darrenberser  v.  Haupt,  10  816;    Third  Nat.   Bank  v.  Gnenther, 

Nev.43;  Beckman  ▼.  Stanley,  8  Ney.  123   K.   Y.   568;    20  Am.  St   Rep. 

257;  [Cartan  v.  David,  18  Nev.  310.]  780.] 

New  York:  Corn  Exch.  Ins.  Co.  t.  South  Carolina:  Belzer  v.  Campbell, 

Babcock,  42  N.  Y.  613;  1  Am.    Rep.  15  S.  C.581;  40  Am.  Rep.  705;  Clink. 

601;    Maxon  ▼.  Scott,  55  N.  Y.  247;  scales  v.  Hall,  15  S.  C.   602;  Rosst. 

Hier  V.  Staples.  51  N.  Y.  136;  Hinck-  Linder,  12  S.  C.  592;   [Habenicht?. 

ley  V.  Smith,   51  N.  Y.   21;  Frecking  Rawls,  24  S.  C.461;  58  Am.  Rep.  268; 

▼.  Rolland,  53  N.  Y.  422,  426;  Blanke  Gwynn  v.  Gwynn,  27  S.  C.  625;  Greig 

V.  Bryant,  55  N.  Y.   649;  Loomis  v.  v.   Smith,   29  S.   C.   426;    Brown  v. 

Ruck,  56  N.  Y.  462;  Manhattan  etc  Thomson,  31  S.  C.  436;   17  Am.  St 

Co.  V.  Thompson,  58  N.  Y.  80;  Cash-  Rep.  40;  Gwynn  v.  Gwynn,  31  S.  C 

many.  Henry,  75  N.  Y.  103;  31  Am.  482;  Building  and  Loan  Aas'n  ▼.  Jones, 

Rep.  437;  Tiemeyer  v.  Turnquist,  85  32  S.  C.  308.] 
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